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PREFACE  TO  VOL.   LXXX. 


The  interest  of  the  cases  in  this  volume  is,  if  anything,  more 
miscellaneous  than  usual. 

Bishop  of  Hereford  v.  Griffin^  p.  49,  is  one  of  the  not  very 
numerous  line  of  authorities  on  the  worst  penned  section  in 
one  of  the  worst  penned  statutes  of  modem  times,  the  Copy- 
right Act,  1842.  It  is  by  no  means  clear  how  far  it  can  still 
be  relied  on  for  any  practical  purpose  since  the  decision  of  the 
House  of  Lords  in  Lawrence  and  Bullen  v.  Aflah  [1904]  A.  C. 
17.  At  all  events  the  argument  for  the  plaintiff  went  far 
beyond  what  could  now  be  supported.  The  actual  ground  of 
decision  was  that  the  defendants  had  made  an  evasive  and 
insufficient  answer  to  a  full  and  specific  assertion  of  the 
plaintiff's  claim,  and  this  appears  to  be  right ;  the  proposition 
in  the  head-note  does  little  more  than  repeat  the  ambiguous 
language  of  the  Act.  Boosey  v.  Purday^  p.  495,  decided  that 
under  the  older  Acts  a  foreigner  not  resident  within  the 
jurisdiction  could  not  acquire  copyright  by  publication  in  the 
United  Kingdom.  It  is  understood,  on  the  strength  of  very 
weighty  dicta  in  the  House  of  Lords,  that  under  the  Act  of 
1842  ih^  law  is  otherwise;  and  on  the  faith  of  its  being  so 
British  authors  enjoy  the  reciprocal  privilege  of  copyright — 
subject  to  printing  from  American-set  type — by  first  or 
simultaneous  publication  in  the  United  States. 

Delivery  of  a  copy  of  a  newspaper  several  years  old  to  a 
person  sent  by  the  plaintiff  to  procure  it  is  a  new  publication 
to  that  person  of  a  libel  on  the  plaintiff  contained  in  the 
newspaper,  creating  a  new  cause  of  action  at  the  date  of  the 
delivery :  Duke  of  Brunswick  v.  Harmer^  p.  241.  This  does 
not  seem  a  reasonable  result :  the  decision  stands  undisputed. 
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though  alone.     No  question  appears  to  have  been  raised  at  jalle 

the  trial  whether  the  plaintiff's  messenger  knew  anything  of  iej 

the  contents  of  the  paper,  or  whether  such  knowledge  is  to  be  4e  i 

presumed  in  the  case  of  a  person  who  has  the  mere  handling  vcti 

of  a  book  or  paper.     Are  the  contents  of  a  circular  sent  by  X 

halfpenny  post  ^* published"  to  the  letter-carrier?     Or  to  a  riej 

servant  of  the  addressee  who  takes  it  out  of  his  letter-box  ?  iat 

MoltonY.  Camroux.  p.  461,  was  the  really  decisive  authority  fell 

as  to  the  effect  of  an  agreement  made  by  a  person  of  unsound  in  e 

mind.     In  British  India,  since  the  Contract  Act  of   1872  man 

(ss.  11,  12  ;  Mohori  Bibee  v.  Dhurmodas  Ghose,  L.  R.  30  I.  A.  ne^ 

114),  such  an  agreement  is  wholly  void,  but  s.  68  provides  ver 

for  the  compensation  of  a  person  who  has  supplied  a  lunatic  \ml\ 

with  necessaries.  Wi 

It  may  well  be  doubted  whether  Reedie  v.  L.  Sf  N.  W.  Ry.  Co.^  is  a 

p.  541,  would  now  be  decided  on  the  same  grounds.     It  has  iTnu 

been  judicially  cited,  indeed,  within  the  last  twenty  years,  eipr 

but  not  with  any  specific  approval  of   its  reasoning.     The  c^ 

actual  effect  of  the  judgment  may  be  supported  on  the  ground  'iee(l 

that  not  only  the  person  by  whose  negligence  the  plaintiff  <ik(^ 

suffered  was  not  the  servant  of  the  defendant  Company,  but  !li^ 

the  Company,  though  owner  of  the  part  of  the  line  under  o^j^ 

construction,  had  not  yet  assumed   occupation  and  control.  puy 

In   both   these   respects   the   case    is   distinguishable   from  ^ 

Kearney  v.  L.  B.  ^  S.  C.  Ry.  Co.  (L.  R.  6  Q.  B.  759),  which,  c^^g 

being  in  the  Exchequer  Chamber,  is  of  higher  authority.  Th( 

But  the  Court  seems  to  have  been  unwilling  to  admit  that  an  cite^ 
ultimate  employer  could  ever  be  liable  for  the  conduct  of  an 
"independent  contractor,"  and  the  opinion  which  now  pre- 
vails in  the  Court  of  Appeal,  that  ''it  is  very  difficult  for  a 
person  who  is  engaged  in  the  execution  of  dangerous  works 
near  to  a  highway  to  avoid  liability  by  saying  that  he  has 
employed  an  independent  contractor "  {Holliday  v.  National 
Telephone  Co.  [1899]  2  Q.  B.  at  p.  400),  would  probably 
have  found  little  favour  with  the  learned  Baron  who  after- 
wards became  Lord  Cranworth.     The  question  of   what  is 
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called  ^^  casual  and  collateral  negligence  "  does  not  arise,  for 
the  statement  of  the  facts,  though  meagre,  shows  plainly  that 
the  negligence  complained  of  was  in  the  performance  of  the 
contractors'  work  itself. 

Novices  in  the  law  might  easily  be  misled  by  the  very 
brief  judgments  in  Shower  v.  PikJcj  p.  681.  The  Judges  say 
that  to  pass  property  in  chattels  there  must  be  delivery  as 
well  as  gift ;  if  they  meant  that  actual  delivery  is  necessary 
in  every  case,  and  constructive  delivery  without  change  of 
manual  custody  will  never  do,  later  authority  contradicts  that 
view :  see  the  cases  cited  in  our  note.  It  is  contrary,  more- 
over, to  common  sense  and  the  usage  of  mankind  that  the 
lender  of  a  chattel  should  be  incapable  of  giving  it  to  the 
borrower  without  a  formal  return  of  it  and  a  fresh  delivery 
as  a  gift.  The  decision  itself  may  be  supported  on  the 
ground  that  no  present  gift  was  proved,  but  only  a  gratuitous 
expression  of  intention  to  give  at  some  future  time. 

Cherry  v.  Heminffy  p.  733,  all  but  formally  decides  that 
deeds  are  not  within  the  Statute  of  Frauds.  Some  of  the 
dicta  suggest  a  pious  belief  that  our  English  ancestors  before 
th6  Norman  Conquest  habitually  signed  their  names  in  their 
own  handwriting:  this  about  the  time  when  Kemble  was 
publishing  his  Codex  Diplomaticus. 

An  obscure  passage  in  Bird  v.  Brown  (see  note  at  p.  785) 
caused  even  the  Court  of  Appeal  to  err  not  many  years  ago. 
The  principal  case  is  otherwise  well  known  and  frequently 
cited. 
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NOTE. 

The  first  and  last  pages  of  the  oiiginal  I'epoii,  according  to  the 
paging  by  which  the  original  reports  are  usuaUy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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BIDDLES  V.  BIDDLES.  «8i7. 

Julu  24. 
(16  Simons,  1—2  ;  8.  C.  nom.  Ward  v.  Biddies,  16  L.  J.  Ch.  455  ;  11  Jur.  624.)  JL 

A  testatrix  gave  1 ,000/.  to  her  nephew  to  maintain  and  bring  up  her  natural  y  ^q      ' 


V.-C. 
[1] 


son,  F.  B. ;  and  she  directed  the  interest  of  one  fourth  of  her  residue  to  be 
applied  for  the  maintenance  and  education  of  F.  B.  during  his  infancy,  and 
the  capital  to  be  paid  to  him  on  his  attaining  twenty-one  : 

Held  that  the  nephew  was  not  a  trustee  of  the  1,000/.  for  F.  B.,  but  was 
entitled  to  it  for  his  own  benefit. 

Thb  testatrix  in  the  cause  bequeathed  1,0002.  to  her  nephew, 
Thomas  Biddies,  to  maintain  and  bring  up  her  natural  and  dear 
son  Frederick  Biddies ;  and  she  directed  a  competent  part  of  the 
income  of  one  fourth  *of  her  residuary  personal  estate  to  be  applied  [  *2  ] 
for  the  maintenance  and  education  of  Frederick  Biddies  during 
his  infancy,  and  the  capital  to  be  paid  to  him  on  his  attaining 
twenty-one. 

On  the  hearing  of  a  petition,  the  question  was  whether  Thomas 
Biddies  was  entitled  to  the  1,0002.  for  his  own  use  and  benefit,  or 
was  a  trustee  of  that  sum  for  Frederick  Biddies. 

Mr.  Roll  and  Mr.  Boyle,  for  Thomas  Biddies,  cited   Thoi-p  v. 
Oiven  (1). 

Mr.  Webb  for  Frederick  Biddies. 

Mr.  Walker  and  Mr.  F.  J.  Hall  for  other  parties. 

(1)  62  R  R  253  (2  Hare,  607). 
R.II. — VOL.  LXXX.  1 
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BiDDLES 

V. 
BiDDLBS. 


The  Vicb-Chancbllor  said  that  it  was  impossible  to  make  out 
that  the  1,000Z.  was  given  in  trust  for  Frederick  Biddies,  especially 
as  the  testatrix  had  given  him  one  fourth  of  her  residue,  and  made 
a  provision,  for  his  maintenance,  out  of  the  interest  of  it. 

Declare  that  Thomas  Biddies  is  entitled,  for  his  own  benefit,  to 
the  legacy  of  1,OOOZ.  given  to  him,  to  maintain  and  bring  up 
Frederick  Biddies. 


1847. 

July  28,  24, 

26. 

Shadwbll, 
V.-C. 

On  Appeal. 

1847. 

July  27. 

Lord 

COTTENHAM, 
L.C. 

[3] 


POYNDER   V.    The   GREAT   NORTHERN   RAILWAY 

COMPANY. 

(16  Simons,  3—21 ;  S.  C.  1 1  Jur.  646 ;  on  appeal,  2  Ph.  330—^32 ;  16  L.  J.  Ch.  444.) 

The  instrument  by  which  a  survej'or  is  appointed  under  the  85th  sect,  of 
the  Lands  Clauses  Consolidation  Act,  need  not  specify  either  the  lands  which 
the  surveyor  is  to  value,  or  the  course  of  the  railway. 

The  sureties  in  a  bond  to  be  given  to  the  land-owner,  under  that  section, 
may  be  appointed  without  notice  to  the  land-owner  ;  but  the  money  secured 
by  it  ought  not  to  be  made  payable  on  demand.  The  condition  of  the  bond 
ought  to  adopt  the  words  of  the  section,  and  make  the  money  payable  either 
to  the  obligee  or  into  the  Bank  of  England,  **  as  the  case  may  require." 

Money  paid  into  the  Bank  under  the  86th  section,  to  the  credit  of  Ex 
parte  the  promoters  of  the  undertaking,  the  account  of  the  land-owner,  held 
to  be  rightly  paid  in. 

A  notice  given  by  a  Bailway  Company,  under  the  32nd  sect,  of  the  Bail- 
ways  Clauses  Consolidation  Act,  of  their  intention  to  take  temporary  pos- 
session of  land,  ought  to  state  for  which  of  the  purposes  mentioned  in  that 
section  the  land  is  meant  to  be  used.  A  notice  that  the  Company  intend  to 
enter  upon  the  land  for  those  purposes,  or  some  or  one  of  them,  is  not 
sufficient. 


[  8  ]  In  Feb.,  1847,  the  defendants,  who  were  a  body  corporate  and 

empowered  by  their  Act  of  Parliament  (i)  to  make  their  railway 
through  lands  in  the  parish  of  Islington,  of  which  the  plaintiff  claimed 
to  be  seised  in  fee,  served  the  plaintiff  with  notice  to  treat  with  them 
for  the  sale  of  certain  parts  of  those  lands,  containing,  altogether, 
three  roods  and  two  perches,  and  which  were  delineated  in  the  plan 
annexed  to  the  notice,  and  formed  part  of  certain  closes  numbered 
499,  557,  and  503,  in  the  plan  and  book  of  reference  deposited  in 
pursuance  of  the  Act.  The  plaintiff  claimed  1,8882.  for  the  pieces  of 
land  comprised  in  the  notice;  and  as  the  railway,  when  made, 
would  sever  the  part  of  number  557,  which  was  not  comprised  in  the 
notice,  from  his  other  lands,  and  would  thereby  render  it  useless  to 

(1)  The    Great   Northern   Bailway     Act,  1845,  and  of  the  BaUways  Clauses 
Act,  which  incorporated  the  provisions      Consolidation  Act,  1845. — 0.  A.  S. 
of  the   Lands  Clauses  Consolidation 
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him ;  he  required  the  defendants  either  to  purchase  that  part,  or  to 
pay  him  50(M.  for  the  damage  which  the  severance  would  occasion. 
No  agreement,  however,  was  come  to  between  the  parties;  nor 
were  two  arbitrators  appointed  by  them,  able  to  agree  as  to  the 
sum  which  the  plaintiff  was  entitled  to  ;  and  an  umpire  appointed 
by  the  arbitrators  refused  to  act.  Under  these  circumstances,  the 
defendants  procured  a  surveyor  to  be  appointed  by  two  justices 
*for  Middlesex.  The  instrument  signed  by  the  justices  recited  that 
the  defendants  were  desirous  of  entering  upon  and  using  the  pieces 
of  land  descril)6d  in  the  schedule  thereto,  which  were  situate  in  the 
parish  of  Islington,  and  were  required  to  be  purchased  and  per- 
manently used  for  the  purposes  of  the  railway,  and  which  belonged 
to,  or  were  reputed  to  belong  to,  the  plaintiff,  and  were  in  the 
occupation  of  John  NichoUs ;  and  that  no  agreement  had  been  come 
to  or  award  made  for  the  purchase-money  or  compensation  to  be 
paid  by  the  defendants  in  respect  thereof  or  of  the  plaintiff's 
interest  therein;  and  that  the  defendants  were  desirous  of 
depositing  in  the  Bank,  by  way  of  security,  according  to  the 
provisions  of  the  Lands  Glauses  Consolidation  Act,  such  sum  as 
should,  by  a  surveyor  to  be  appointed  by  the  justices,  be  determined 
to  be  the  value  of  the  said  pieces  of  land,  or  of  the  plaintiff's  interest 
therein.  It  then  appointed  George  Smith,  an  able  and  practical 
surveyor,  to  determine  the  value  of  the  pieces  of  land,  or  of  the 
plaintiff's  interest  therein;  and  it  expressed  that  the  justices 
approved  of  Bobert  Baxter  and  Philip  Bose  as  sureties  to  join  the 
defendants  in  a  bond  conditioned  for  the  payment  to  the  plaintiff, 
or  for  deposit  in  the  Bank  for  his  benefit,  under  the  provisions  of 
the  last-mentioned  Act,  of  such  purchase-money  or  compensation 
as  might  be  determined  to  be  payable  by  the  defendants  in  respect 
of  the  lands  to  be  entered  upon.  The  schedule  referred  to  by  that 
instrument  was  in  the  following  words :  "  All  those  pieces  of  land 
and  hereditaments  containing  by  admeasurement  three  roods  and 
two  perches,  be  the  same  more  or  less,  situate  in  the  parish  of 
Saint  Mary,  Islington,  in  the  county  of  Middlesex,  and  now  or  late 
in  the  occupation  of  John  NichoUs :  all  which  hereditaments  and 
premises  above  described  are  part  of  certain  lands,  tenements,  and 
hereditaments  ^delineated  in  the  Parliamentary  plan  and  book  of 
reference  thereto,  deposited,  by  the  Great  Northern  Bailway 
Company,  with  the  clerk  of  the  peace  for  the  county  of  Middlesex, 
and  in  such  plan  and  book  of  reference  distinguished  by  the  numbers 
499,  567,  and  608/' 
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Mr.  Smith,  the  surveyor,  reported  that  he  had  valued  the  plaintiff's 
estate  and  interest  in  the  lands  and  hereditaments  mentioned  in  the 
schedule,  at  950L  ;  and,  by  a  paper  annexed  to  his  valuation,  he 
declared  that,  having  had  regard  not  only  to  the  value  of  the  lands 
required  to  be  purchased  and  permanently  used  by  the  defendants 
for  the  purposes  of  the  railway,  and  which  belonged  to,  or  were 
reputed  to  belong  to,  the  plaintiff,  and  were  in  the  occupation  of 
NichoUs,  but  also  to  the  damage  which  would  be  sustained  by  reason 
of  the  severing  of  the  lands  taken,  from  Nicholls's  other  lands,  the 
sum  of  950Z.  was  the  proper  compensation  to  be  paid  to  the  plaintiff 
for  his  estate  and  interest  in  the  said  lands.  The  defendants  paid 
the  9502.  to  one  of  the  cashiers  of  the  Bank  of  England,  and  it  was 
placed  to  the  account  of  the  Accountant-General  to  the  credit  of 
Ex  pa)ie  the  Great  Northern  liailway  Company,  the  account  of  the 
plaintiff.  Shortly  afterwards,  the  defendants  delivered  to  the 
plaintiff  their  bond,  (in  which  Kobert  Baxter  and  Philip  Rose,  who 
were  two  of  the  solicitors  to  the  Company,  joined  as  sureties,)  con- 
ditioned to  be  void  if  the  obligors,  or  any  of  them  should,  on  demand, 
pay  or  cause  to  be  paid,  to  the  plaintiff,  his  heirs,  executors,  adminis- 
trators, or  assigns,  or  should,  on  demand,  deposit  in  the  Bank  of 
England,  under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  the  amount  of  all  such  purchase-money  or  compensation  as 
should,  in  the  manner  provided  by  that  Act,  be  determined  to  be 
payable  by  the  defendants,  in  respect  of  the  lands  containing  three 
*roods  and  two  perches,  together  with  interest  thereon  after  the 
rate  of  5/.  per  centum  per  annum  from  the  time  of  entering  upon 
such  lands  until  such  purchase  or  compensation-money  should  be 
paid  or  deposited  as  thereinbefore  mentioned.  On  the  back  of 
the  bond,  there  was  a  receipt  signed  by  the  cashier  to  whom  the 
950Z.  had  been  paid,  stating  that  that  sum  had  been  placed  to  the 
account  of  the  Accountant-General  to  the  credit  of  Ex  parte  the 
Great  Northern  Railway  Company,  the  account  of  the  plaintiff, 
in  the  books  kept  at  the  Bank  for  the  suitors  of  the  Court  of 
Chancery. 

The  bill  alleged  that  the  defendants,  in  procuring  the  appointment 
of  a  surveyor,  obtaining  the  valuation,  depositing  the  950i.  in  the 
Bank  of  England,  and  executing  and  delivering  to  plaintiff  the  bond, 
had  assumed  and  purported  to  act  in  pursuance  of  the  provisions  of 
the  85th  section  of  the  Lands  Clauses  Consolidation  Act  and  the 
sections  referred  to  in  that  section,  for  the  purpose  of  enabling  the 
defendants  to  enter  upon  and  use  the  plaintiff's  lands  before  the 
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amount  of  the  purchase  and  compensation-money  bad  been  either 
paid  or  ascertained  ;  but,  in  truth,  the  provisions  of  no  part  of  the 
last-mentioned  Act  had  been  properly  pursued : 

That,  amongst  other  non-compliances  with  tliat  Act,  the  appoint- 
ment of  the  surveyor  was  informal  and  invalid ;  inasmuch  as  the 
schedule  annexed  to  such  appointment  did  not  particularly  specify, 
either  by  means  of  a  plan  or  otherwise,  what  particular  parts  of  the 
pieces  of  land  numbered  499,  567,  and  503  were  to  be  valued,  or  in 
what  manner  the  line  of  the  railway  would  cross  such  lands,  or  how 
the  same  would  be  severed  thereby ;  and  the  only  description,  given 
by  the  appointment,  of  *the  lands  to  be  valued,  was  the  description 
given  in  the  schedule  to  the  appointment,  which  schedule  merely 
directed  the  surveyor  to  value  three. roods  and  two  perches  of  the 
pieces  of  land  numbered  499,  557,  and  508  :  and  that  the  valuation 
of  the  surveyor  which  was  annexed  to  the  appointment  was  also 
informal  and  invalid ;  inasmuch  as  the  lands  valued  were  not  speci- 
fied more  particularly  than  by  a  reference  to  the  schedule  annexed 
to  the  appointment : 

That  the  appointment  of  Baxter  and  Bose  to  be  such  sureties  as 
aforesaid,  was  made,  by  the  justices,  witliout  any  application  to  the 
plaintiff  to  approve  of  them  or  any  other  persons  as  such  sureties  ; 
and  therefore  the  justices  had  no  power  to  appoint  them,  or  either 
of  them,  to  be  such  sureties ;  inasmuch  as  the  power  of  appointing 
sureties  for  the  purpose  of  such  a  bond  as  thereinbefore-mentioned, 
was,  by  the  Lands  Clauses  Consolidation  Act,  given  to  justices,  only 
in  case  the  parties  differed  about  such  sureties  ;  which  was  not  the 
case  with  reference  to  the  matters  aforesaid ;  for  the  plaintiff 
never  had  any  opportunity  of  differing  from  or  consenting  to  the 
appointment  of  any  persons  as  sureties  : 

That  neither  the  bond  nor  the  condition  written  under  it,  was  in 
compliance  with  the  terms  of  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act ;  and,  in  particular,  the  terms  of  the  condition 
were  insufficient  and  unauthorized,  inasmuch  as  they  made  it 
incumbent  on  the  plaintiff  to  make  a  strict,  technical,  legal  demand 
of  the  payment  of  the  money"  secured  thereby,  before  the  bond  could 
be  put  in  force ;  whereas  the  plaintiff  ought  to  have  been  entitled  to 
enforce  the  bond  without  the  necessity  of  any  previous  demand : 
and  that  the  terms  of  the  condition  were  further  insufficient  and 
unauthorized,  *  inasmuch  as  they  made  it  incumbent  on  the  plaintiff 
to  make  such  demand  upon  the  Company  and  the  two  sureties 
jointly ;  and  inasmuch  as  they  made  the  bond  void  upon  payment 


POYNDKR 
V. 

The  Great 
North  EBir 
Railway 
Company. 


[•12  J 


[•13] 


1847.     CH.     16  SIMONS,  13—14. 


rR.R. 


POYKDER 
V. 

Thk  Gurat 

North  KitN 

Railway 

Company. 


[•H] 


of  the  money  therein  referred  to,  either  into  the  Bank  of  England 
or  to  the  plaintiff,  at  the  option  of  the  obligors ;  whereas,  inasmuch 
as  the  plaintiff  was  the  owner  in  fee  simple  in  possession  of  the 
lands,  subject  only  to  Nicholls's  lease,  whatever  money  might  become 
payable  to  the  plaintiff  from  the  Company,  in  respect  of  the  lands 
and  of  the  damage  done  to  the  same,  would  be  payable  to  the 
plaintiff  himself,  and  not  into  the  Bank  of  England,  and  could  not 
be  lawfully  paid  into  the  Bank  : 

That  the  9501.  was  less,  by  400/.  and  upwards,  than  the  value  of 
the  plaintiff's  interest  in  the  pieces  of  land  containing  three  roods 
and  two  perches,  independently  of  the  amount  of  damage  done,  to 
his  inheritance,  by  severance  of  the  lands  comprised  in  the  lease, 
and  which  damage  was  to  the  .extent  of  600/. ;  and  that  the  amount 
so  as  aforesaid  claimed  by  the  plaintiff,  for  the  purchase  of  his 
interest  in  the  said  lands,  and  for  compensation  for  such  damage 
by  severance,  was  still  claimed  by  him,  and  was  not  more  than 
ought  to  be  paid : 

That,  on  the  12th  of  July,  1847,  the  defendants  took  forcible 
possession  of  the  last -mentioned  pieces  of  land,  and  were  about  to 
excavate  the  same. 

The  bill  further  alleged  that,  on  the  12th  of  July,  1847,  the 
defendants  gave  the  plaintiff  notice  that,  in  pursuance  of  their  Act 
and  of  the  Bailways  Clauses  Consolidation  Act,  they  intended,  at 
the  expiration  of  three  weeks  from  the  service  of  such  notice,  by 
their  agents  and  workmen  to  enter  upon  the  lands  described  *or 
referred  to  in  the  plan  thereunto  annexed  and  therein  coloured 
yellow,  such  lands  being  not  more  than  200  3'ards  distant  from  the 
centre  of  the  railway,  and  being  required  by  them  for  the  several 
purposes  thereinafter  mentioned,  some  or  one  of  them,  that  was  to 
say,  for  the  purpose  of  taking  earth  or  soil,  &c.  &c.  (1).  That  a 
plan  was  annexed  to  such  notice,  upon  which  were  delineated  certain 
lands  coloured  yellow,  which  were  part  of  the  hereditaments  of 
which  the  plaintiff  was  tenant  in  fee  simple  in  possession,  and 
which  were  comprised  in  Nicholls's  lease :  That  the  defendants 
threatened  and  intended,  immediately  on  the  expiration  of  the 
three  weeks,  to  enter  upon  the  last-mentioned  lands,  upon  the 
allegation  that  the  notice  was  a  due  compliance  with  the  directions 
in  that  behalf  contained  in  the  Bailways  Clauses  Consolidation  Act: 


(1)  The  notice  mentioned  all  the 
purpotses  for  which  temporary  pos- 
Hession  may  be  taken  of  lands,  under 


the  32nd  sect,  of  the  Bailways  Clauses 
Act. 
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but  the  fact  was  that  the  defendants  would  not,  at  the  expiration  of 
the  three  weeks,  have  any  right  or  title  to  enter  upon  those  lands, 
inasmuch  as  the  notice  did  not  specify  which  of  the  purposes 
therein-mentioned  was  or  were  the  purpose  or  purposes  for  which 
the  defendants  intended  to  enter  upon  the  lands. 

The  bill  prayed  that  the  defendants  might  be  restrained,  as  well 
ad  interim  as  perpetually,  from  making  their  railway  over  the  lands 
containing  three  roods  and  two  perches,  and  from  excavating, 
digging,  or  otherwise  using  the  same,  and  from  continuing  any 
longer  in  possession  thereof:  and  also  from  entering  upon  the 
lands  referred  to  by  the  last-mentioned  notice,  or  any  part  thereof, 
and  from  using  such  lands  for  any  of  the  purposes  mentioned  in 
such  notice. 
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Mr.  Bethell  and  Mr.  Craig  moved  for  the  injunction : 

They  contended,  first,  that  the  surveyor  appointed  by  the 
justices,  was  unable  to  form  a  correct  estimate  as  to  the  purchase- 
money  and  compensation  for  injury  which  the  plaintiff  was  entitled 
to,  because  the  appointment  mentioned  only  the  quantity,  and  did 
not  either  specify  the  precise  parts  of  the  plaintiff's  lands  which 
were  to  be  valued,  or  point  out  the  course  which  the  railway  was 
intended  to  take. 

Secondly,  that  the  sureties  in  the  bond  had  been  improperly 
appointed :  for  the  85th  section  of  the  Lands  Clauses  Consolidation 
Act  required  the  sureties  to  be  sufficient,  and  did  not  authorize  the 
justices  to  appoint  them  unless  the  parties  differed ;  and,  therefore, 
it  was  plain  that  the  appointment  ought  not  to  have  been  a  mere 
ex  parte  proceeding,  but  the  plaintiff  ought  to  have  had  notice 
of  it. 

Thirdly,  that  the  condition  of  the  bond  was  not  in  the  form 
prescribed  by  the  85th  section ;  for,  first,  it  rendered  a  demand 
necessary  before  the  bond  could  be  enforced;  and,  secondly,  it 
made  the  bond  void  in  case  the  obligors  should  pay  the  money 
intended  to  be  secured  by  it,  either  into  the  Bank  or  to  the 
plaintiff:  whereas  it  ought  to  have  made  the  bond  void,  in  the 
event  only  of  the  obligor's  paying  the  money  to  the  plaintiff;  for 
he  was  seised  in  fee  of  the  lands  in  respect  of  which  the  money  was 
to  be  paid. 

Fourthly,  that  the  9502.  ought  to  have  been  paid  into  the  Bank, 
not  to  the  credit  of  Ex  parte  the  Railway  Company,  the  account  of 
the  plaintiff,  but  to  the  account  of  the  plaintiff  alone ;  for  then  the 


[15] 


1847.    CH.     16  SIMONS,  16—19. 


[b.b. 


POTNDEB 

V, 

The  Great 
North RBN 
Railway 
Company. 

[•16] 


[18] 


[•19] 


plaintiff  might  have  *applied  for  payment  of  it  without  giving 
notice  to  the  Company,  which  he  could  not  now  do. 

Lastly,  that  the  notice  of  the  12th  of  July,  1847,  (to  take  the  lands 
coloured  yellow,)  instead  of  stating  that  the  defendants  required 
those  lands  for  the  several  purposes  thereinafter-mentioned,  some 
or  one  of  them  ought  to  have  stated  which  of  those  purposes  the 
lands  were  required  for ;  for  then  the  plaintiff  might  have  shown 
that  other  contiguous  lands  were  more  fitting  to  be  used  for  such 
purposes. 

Mr,  Roll  and  Mr.  Denison,  for  the  defendants.     *     *     * 

Mr.  Craig,  in  reply.     *     *     * 

The  Vice-Chancellor  : 

I  see  nothing  in  the  Lands  Clauses  Consolidation  Act  that 
requires  that  the  appointment  of  the  surveyor  should  specify  the 
particular  lands  to  be  valued ;  nor,  as  it  seems  to  me,  is  there  any 
necessity  that  it  should  do  so ;  because  the  party  at  whose  instance 
the  surveyor  has  been  appointed,  is  interested  in  seeing  that  the 
valuation  is  made  of  the  right  lands  ;  for,  otherwise,  it  would  go  for 
nothing.  The  suflSciency  of  the  sureties  in  the  bond,  is  not  objected 
to  by  the  bill ;  and  the  Lord  Chancellor  has  decided,  in  Bridges  v. 
The  Wilts,  Somerset,  and  Weymouth  Railway  Company,  that  they 
may  be  appointed  without  notice  to  the  land-owner  (i). 

The  eighty-sixth  section  of  the  Act  requires  that  the  money  to  be 
deposited  by  way  of  security,  shall  be  paid  into  the  Bank,  in  the 
name  and  with  the  privity  of  the  *Accountant-General,  to  be  placed 
to  his  account  there,  to  the  credit  of  the  parties  interested  in  or 
entitled  to  sell  and  convey  the  lands.  And  it  appears,  from  the 
cashier's  receipt,  that  the  money  in  question  has  been  so  paid  in, 
and  that  it  has  been  placed  to  the  account  of  the  Accountant- 
General  to  the  credit  of  Ex  parte  the  Great  Northern  Railway 
Company,  the  account  of  the  plaintiff.  It  seems  to  me  that  that  is 
a  compliance  with  the  words  of  the  Act ;  for  the  money  stands  to 
the  account  of  the  party  interested  in  the  lands :  and,  that  being 
the  case,  the  introduction  of  the  words :  **  Ex  parte  the  Great 
Northern  Railway  Company,*'  does  not  make  that  wrong  which 
otherwise  is  right;  for  those  words  are  nothing  more  than  a 
description  of  the  party  by  whom  the  money  was  paid  in. 

With  respect  to  the  objection  that  the  money  secured  by  the  bond, 
(1)  4  Eail.  Gas.  622. 
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ought  not  to  have  been  made  payable  on  demand,  I  have  to  observe 
that  I  have  always  understood  the  general  rule  to  be  that  the 
bringing  of  an  action  is  a  demand :  but  I  shall  not  finally  dispose 
of  that  objection  until  I  have  ascertained  whether  there  is  a 
different  rule  where  the  money  is  due  on  a  bond  or  other  instrument 
under  seal. 

With  regard  to  the  objection  made  to  the  notice  of  July,  1847, 
I  am  of  opinion  that  it  ought  to  have  stated  for  which  of  the  four 
purposes  mentioned  in  the  Act  under  which  it  was  served,  the 
Company  required  the  piece  of  land  to  which  it  relates.  That  Act 
empowers  the  owner  or  occupier  of  the  land  referred  to  in  the 
notice,  to  object,  within  a  certain  time,  to  the  Company  making  use 
of  the  land,  on  the  ground  that  other  lands  lying  contiguous  or 
near  to  those  proposed  to  be  taken,  would  be  more  fitting  to  be 
used  for  the  purposes  of  the  *  Company.  Therefore,  the  owner  or 
occupier  ought  to  know  for  which  of  the  purposes  mentioned  in  the 
Act,  the  Company  want  his  land ;  in  order  that  he  may  be  able  to 
point  out,  at  once,  other  lands  which  are  better  adapted  to  answer 
the  purposes  of  the  Company.  The  consequence  of  the  notice  being 
in  its  present  form,  is  to  throw  on  the  owner  or  occupier  the  burden 
of  considering  the  grounds  of  objection  with  reference  to  each  of 
the  four  purposes  mentioned  in  the  Act.  Consequently,  the 
injunction  must  be  granted  so  far  as  the  lands  referred  to  in  that 
notice  are  concerned. 

The  Vice-Chancbllor  : 

In  the  case  of  Poynder  v.  The  Great  Northern  Railway  Company, 
there  was  one  question  that  was  not  disposed  of;  and  that  was 
whether  the  insertion  of  the  words,  "  on  demand,"  in  the  condition 
of  the  bond,  was  a  substantial  objection. 

I  have  looked  into  the  point,  and  my  opinion  is  that  it  is  a 
decided  objection.  Therefore,  the  injunction  must  go  as  to  the 
lands  containing  three  roods  and  two  perches  as  well  as  those 
intended  to  be  taken  for  temporary  purposes. 

Injunction  granted  until  answer  or  further  order. 

The  Lord  Chancellor,  on  being  moved  to  discharge  the  order, 
BO  far  as  it  related  to  the  lands  containing  three  roods  and  two 
perches,  continued  the  injunction  until  the  defendants  should  give 
a  bond  in  conformity  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act. 
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July  27. 

[  2  Ph.  331  ] 


[  •332  ] 


[On  that  appeal,  reported  in  2  Ph.  380,  the  Lord  Chancellor 
said  (p.  331) :] 

As  the  bond  stands,  it  gives  the  plaintiff  the  option  of  either 
receiving  the  money  or  having  it  paid  into  Court,  whatever  the 
case  may  be  ;  and  therefore  the  plaintiff  is  rather  a  gainer  than  a 
loser  by  the  departure  from  the  strict  form  prescribed  by  the  Act : 
but  that  very  circumstance  strikes  me  as  the  most  serious  objection 
to  the  bond  ;  for  the  object  of  the  Act  was  to  protect  the  interests 
of  parties  under  disability,  by  having  the  money  paid  into  the 
Bank,  where  any  such  parties  were  concerned :  whereas  this  bond 
would  enable  the  plaintiff  to  compel  payment  to  himself  in  any 
event.  He  says,  indeed,  he  is  owner  in  fee ;  but  I  cannot  take 
that  for  granted,  before  the  title  is  investigated.  I  think,  therefore, 
the  condition  ought  to  be,  to  pay  either  to  the  plaintiff  or  into 
the  Bank,  as  the  case  may  require,  according  to  the  provisions  of 
the  Act. 

Whatever  ground,  therefore,  the  Vicb-Chancellor  may  have 
proceeded  upon  in  granting  the  injunction,  I  see  no  reason  for 
dissolving  it.  On  the  contrary,  I  think  it  is  for  the  interest  of  all 
parties,  including  the  Railway  Company  itself,  that  it  should  be 
continued  until  they  execute  a  bond  in  a  proper  form.  If  I  were 
to  dissolve  the  injunction,  the  railway  could  not  go  on,  for  *the 
plaintiff  would  not  be  satisfied,  but  would  bring  an  ejectment.  I 
find  that  the  terms  of  the  Act  have  been  departed  from  without 
any  reason  assigned,  and  I  see  a  possible  prejudice  from  that 
departure  to  other  parties  who  may  be  interested.  Let  the  injunc- 
tion, therefore,  be  continued  until  the  Company  shall  give  a  bond  in 
conformity  with  the  provisions  of  the  Act. 


1847. 
July  29. 

SH  A  DWELL, 

v.-c. 

[  16  Sim.  21  ] 


BENN  V.  DIXON. 

(16  Simons,  21—25 ;  S.  C.  11  Jur.  812.) 

A  testator  gave  all  his  real  and  personal  property  to  his  wife  for  life,  and 
at  her  death,  if  he  left  issue,  to  the  child  or  children  he  might  have  at  his 
decease  ;  but,  if  he  died  without  leaving  issue,  then  he  gave  all  his  property, 
in  equal  proportions,  to  his  brothers  and  sister,  Thomas,  Anthony,  John, 
and  Jane ;  and,  if  any  of  them  should  die  without  leaving  issue,  he  gave 
such  share  or  shares  to  the  survivors  or  survivor  of  them ;  but  if  leaving 
issue,  he  gave  such  share  to  their  children.  The  testator  died  without  issue. 
John  died  a  bachelor  in  his  lifetime.  Jane  died  in  the  lifetime  of  his  widow, 
leaving  one  child  and  several  grandchildren  the  issue  of  a  deceased  child. 
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Thomas  survived  the  widow  and  died  leaving  children.    Then  Anthony         Bess 
died  a  bachelor :  ^• 

Held  that  the  share  intended  for  John,  belonged,  absolutely,  to  Thomas,         Dixon. 
Anthony,  and  Jane  ;  that  Jane's  share  belonged  to  her  child ;  Thomas's,  to 
his  children  ;  and  Anthony's,  to  his  real  and  personal  representatives. 

Peter  Dixon  made  his  will,  dated  the  19th  of  November,  1822, 
in  the  following  words : 

"  I  give  and  bequeath  unto  my  dear  wife,  Sarah  Dixon,  the 
whole  of  the  interest  arising  out  of  my  property,  both  real  and 
personal,  during  the  period  of  her  natural  life,  and,  at  her  decease, 
the  same  to  be  disposed  of  as  hereafter  named.  I  give  and 
bequeath  also  unto  my  dear  wife,  Sarah  Dixon,  all  my  household 
furniture,  linen,  plate  and  books,  to  her  for  ever.  At  her  decease, 
if  I  leave  issue  at  my  death,  I  give  and  bequeath  the  *  whole  of  my  [  *22  ] 
property,  if  to  one  child  (i),  or,  in  equal  shares,  if  more  than  one, 
on  attaining  the  age  of  21  years ;  the  same  being  held  in  trust  by 
Bichard  Clapton,  William  Thompson,  and  my  dear  wife,  Sarah 
Dixon,  for  the  use  and  benefit  of  such  child  or  children  I  may 
have  at  the  time  of  my  decease.  But  should  I  die  without  leaving 
issue,  then  I  give  and  bequeath,  after  the  death  of  my  dear  wife, 
the  whole  of  my  property,  both  real  and  personal,  in  equal  propor- 
tions, to  my  brothers,  Thomas  Dixon,  Anthony  Dixon,  and  John 
Dixon,  and  my  sister,  Jane  Benn.  But  should  any  of  my  brothers 
or  sister  die  without  leaving  issue,  I  then  give  such  share  or  shares 
to  the  survivor  or  survivors  of  them ;  but  leaving  issue,  I  then  give 
such  share  to  their  children,  in  equal  proportions,  on  attaining 
the  age  of  21  years,  to  them  and  their  heirs  for  ever.  I  appoint 
my  dear  wife  executrix  of  this  my  last  will  and  testament." 

The  testator  died  without  issue. 

The  suit  of  Benn  v.  Dixon  was  instituted  by  the  testator's  sister 
and  his  brothers,  Thomas  and  Anthony,  against  his  widow  and  the 
children  of  Thomas,  and  the  child  and  grandchildren  of  his  sister, 
to  have  the  trusts  of  his  will  carried  into  execution,  and  the  interests 
of  the  parties  in  his  property,  declared. 

In  pursuance  of  the  decree,  the  Master  found  that  the  testator's 
brother,  John,  died,  a  bachelor,  in  his  lifetime:  that  his  sister, 
Jane  Benn,  had  one  child,  and  his  brother,  Thomas,  three  children 
living  at  his  death,  but  none  born  since:  and  that  his  brother, 
Anthony,  was  a  *bachelor,  and  that  the  child  of  Jane  and  the  [  '23  ] 
children  of  Thomas  had  all  attained  21. 

On  the  cause  coming  on  to  be  heard  for  further  directions,  the 

(1)  6Vc. 
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Bknn  Vicb-Chancellor  declared  that,  according  to  the  true  construction 
Dixon.  ^^  ^^^  will,  the  plaintiffs  were  entitled,  absolutely,  in  equal  shares, 
to  the  one-fourth  of  the  testator's  property  given  to  John  Dixon, 
subject  to  the  widow's  life-interest. 

Afterwards  Jane  Benn  died,  leaving  her  child  and  several  grand- 
children, the  issue  of  a  deceased  child,  her  surviving.  Next  the 
testator's  widow  died.  Then  Thomas  Dixon  died  leaving  his  three 
children  surviving.    Last  of  all,  Anthony  Dixon  died  a  bachelor. 

The  suit  having  been  revived,  the  questions  were  what  interest 
Jane,  Thomas,  and  Anthony  took  under  the  will. 

Mr.  Simons  for  Thomas  Dixon,  the  younger,  who  was  the  heir 
and  personal  representative  of  his  father,  Thomas,  and  of  his  uncle, 
Anthony ;  and  Mr.  Malms  for  Mary  Benn,  the  child  of  Jane  Benn, 
contended  that  Thomas,  Anthony,  and  Jane  took  the  entire  interest 
in  the  shares  given  to  them ;  with  an  executory  gift  to  their  children 
in  the  event  of  their  dying  in  the  lifetime  of  the  testator's  widow  : 
Hervey  v.  MacLau^hlin  (i). 

Mr.  Baihj  appeared  for  the  grandchildren  of  Jane  Benn. 

[  24  ]        The  Vice-Chancellor  : 

My  opinion  is  that  the  word  **  issue,"  means  "  children  ;"  and  that 
the  gift  to  the  survivor  or  survivors  is  substitutionary ;  that  is,  if 
the  brothers  or  the  sister  left  children,  their  shares  were  to  go  to 
their  children ;  but  if  not,  to  the  survivors  or  survivor.  At  Anthony's 
death,  there  was  no  survivor  to  whom  his  share  could  go;  and, 
consequently,  his  heir  and  personal  representative  are  entitle  to  it. 
But  the  children  of  Thomas  and  the  child  of  Jane  are  entitled  to 
their  parents'  shares. 


1848. 
Nov.  24. 
Dec,  2. 

SHADWELL, 
V.-C. 

[26] 


STILLMAN   V.  WEEDON  (2). 

(16  Simons,  26^34;  S.  C.  18  L.  J.  Ch.  46.) 

A.,  being  entitled  to  a  share  of  a  testator's  residuary  estate,  bequeathed 
all  the  effects  due  to  him  from  the  estate,  to  his  nine  children.  The  estate 
was  then  uuadministered ;  but  it  was,  afterwards,  administered,  and 
certain  debts  due  to  it  were  allotted  to  A.  as  his  share  of  the  residue.  After 
which  he  settled  the  debts  in  trust  for  such  persons  as  he  should  at  any 


(1)  16  R.  R.  713  (1  Price,  264). 

(2)  Followed  in  subsequent  cases  : 
see  Boyes  v.  Cook  (1880)  14  Ch.  D.  33, 
49  L.  J.  Ch.  350,  42  L.  T.  556.     The 


caseof  Jirey  v.  Bower  (1887)  12  Ap. 
Ca.  263,  56  L.  J.  Ch.  742,  56  L.  T. 
409,  shows  that  the  will  was  also  a 
good  execution  of  the  general  power. 
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time  thereafter  by  deed  or  writing  appoint,  and  subject  thereto  in  trust  for      Stillman 
himself  for  life,  remainder  in  trust  for  his  sons  and  daughters  or  any  of  r. 

them,  or  any  of  their  children,  as  he,  from  time  to  time,  by  deed  or  writing,       Wbbdon. 
to  be  by  him  duly  executed  and  attested,  or,  by  his  will,  should  appoint : 
Held  that  the  will,  though  made  before  the  special  power  was  created,  was 
a  good  execution  of  it,  because  it  referred  to  the  subject  of  the  power. 

Jambs  Stillman  made  his  will,  dated  the  18th  of  April,  1845,  and  in 
the  following  words  :  **  I  dispose  of  all  my  real  and  freehold  estates 
and  all  my  personal  estate  and  effects  whatsoever  and  wheresoever, 
and  all  effects  due  to  me  from  the  estate  of  the  late  Thomas  Hedges, 
to  my  nine  children,  to  be  disposed  of  in  manner  following,  that  is 
to  say;  first,  I  will  and  direct  that  all  my  just  debts  and  funeral 
expenses  to  be  fully  paid  and  satisfied,  and  then  all  estates,  effects, 
and  moneys,  whatsoever  and  wheresoever,  to  me  did  belong,  shall 
be  equally  divided  between  my  nine  children,  Thomas  Stillman, 
George  Stillman,  Ann  Osborne  wife  of  William  Osborne,  Hannah 
Casbourne  wife  of  Charles  Gasbourne,  Martha  Smith  wife  of  Ben- 
jamin Smith,  Elizabeth  Walker  widow,  Caroline  Butler  wife  of  John 
Butler,  and  Louisa  Stillman,  to  be  by  them  enjoyed  ;  and  I  hereby 
nominate  Thomas  Stillman,  George  Stillman,  and  William  Henry 
Smith  to  be  executors  to  this  my  last  will  and  testament." 

Hedges's  estate  was  unadministered  when  Stillman  made  his 
will ;  but  it  was  administered  before  the  date  of  the  deed  after- 
mentioned,  and  he  and  his  brother,  who  was  the  other  residuary 
under  Hedges's  will,  agreed  that  the  following  sums,  namely,  700Z., 
800/.,  700Z.,  *500l.,  and  lOOZ.,  some  of  which  were  due  to  Hedges's  [  •27  ] 
estate  on  mortgages  of  land  and  the  rest,  on  assignments  of  the  rates 
for  watching  and  paving  a  town,  should  be  allotted  to  him  as  part 
of  his  share  of  the  residue.  Afterwards  Hedges's  executors,  by  his 
desire,  assigned  and  conveyed  those  sums  and  the  securities  for  them, 
to  Timothy  Weedon  and  John  Weedon.  Stillman  then  executed  a 
deed,  dated  the  9th  of  April,  1846,  by  which,  after  reciting  the  instru- 
ments by  which  the  sums  were  secured,  and  that,  under  or  by  virtue 
of  Hedges's  will,  dated  the  4th  day  of  January,  1889,  he  had  become 
possessed  of  or  entitled  to  those  sums  and  the  securities  for  the 
same,  and  that  he  was  desirous  of  settling  the  same  in  the  manner 
thereinafter  expressed ;  and,  after  reciting  the  instruments  by  which 
the  securities  had  been  assigned  to  T.  Weedon  and  J.  Weedon,  and 
that  they  were  trustees,  for  him,  of  the  sums  due  on  those  securities: 

notwithstanding  the  words  of  futurity  332,  69  L.  J.  Ch.  691,  83  L.  T.  152; 

in  the  settlement,  but  ss.  24,  27  of  affirmed  [1901]  2  Gh.  529,  70  L.  J.  Ch. 

the  Wills  Ast  only  relate  to  general  770,  85  L.  T.  85.— 0.  A.  S. 
powers:   In  re  Hayes  [1900]    2  Ch. 
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Stillm AN  he  declared  tnat  T.  and  J;  Weedon  should  stand  possessed  of  the 
Wkkdon.  sums,  in  trust  for  such  person  or  persons,  for  such  intents  and  pur- 
poses, and  with,  under  and  subject  to  such  powers,  provisoes, 
agreements  and  declarations,  and  in  such  manner  and  form  as  he, 
from  time  to  time,  or  at  any  time  or  times  thereafter,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing  with  or  without  power 
of  revocation  and  new  appointment,  to  be  by  him  duly  executed  and 
attested,  should  direct,  limit  or  appoint :  and,  in  default  of  such 
direction  limitation  or  appointment,  in  trust  for  himself  for  life,  and, 
after  his  decease,  in  trust  for  his  sons  and  daughters  (all  of  whom  he 
named)  or  any  or  either  of  them,  or  any  or  either  of  their  children 
respectively,  for  such  interest  or  interests,  and  in  such  parts,  shares 
and  proportions,  and  with  such  provisions  for  maintenance,  education 
and  advancement  in  life,  at  such  ages,  days  or  times,  and  with  such 
[  '28  ]  restrictions,  and  in  such  manner  and  *form  as  he  should,  from  time 
to  time,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
with  or  without  power  of  revocation  and  new  appointment,  to  be  by 
him  duly  executed  and  attested,  or  by  his  last  will  and  testament  or 
any  codicil  or  codicils  thereto,  direct,  limit  or  appoint ;  and,  in 
default  of  such  direction  limitation  or  appointment,  in  trust  for 
his  sons  and  daughters  and  their  children  who  should  attain 
twenty-one,  as  therein  mentioned. 

Stillman  died  on  the  1st  of  January,  1848. 

The  securities  for  two  of  the  sums  comprised  in  the  settlement, 
were  changed  in  July  and  August,  1847.  The  three  other  sums 
remained  in  their  original  state  of  investment. 

The  bill  was  filed  by  Stillman*s  sons  and  daughters,  (three  of 
whom  were  the  executors  of  his  will)  against  their  children  and  the 
trustees  of  the  settlement.  It  charged  that  the  disposition  contained 
in  Stillman*s  will,  had  not  been  varied  or  altered  by  the  settlement, 
in  respect  of  the  property  therein  comprised ;  or,  if  it  had  been, 
that,  under  the  Act  for  the  Amendment  of  the  Laws  with  respect  to 
Wills  (7  Will.  IV.  &  1  Vict.  c.  26)  his  will  must  be  taken  as  an  execu- 
tion of  the  special  power  of  appointment  amongst  his  children, 
contained  in  the  settlement.  The  answers  submitted  the  question 
raised  by  the  bill,  to  the  judgment  of  the  Court. 


L  2^  ]  Mr.  Bethell  and  Mr.  Bunny,  for  the  plaintiffs. 


«     * 


[  30  ]  Mr.  Holt  and  Mr.  Shapter  appeared  for  the  Messrs.  Weedon 

the  trustees  of  the  settlement. 
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Mr.  K.  Parker  and  Mr.  Hughes  for  -the  children  of  the  plaintiffs,     Stillman 
said,  first,  that  if  the  will  were  considered  to  speak  and  take  effect      wkbdon. 
as  if  it  had  been  executed  immediately  before  Stillman's  death,  it 
vould  have  no  operation  upon  the  property  in  dispute ;  for  the 
bequest  *  which  was  said  to  pass  that  property,  was  specific,  and       [  *3i  ] 
the  subject  of  it  had  been   adeemed ;   inasmuch   Stillman   had 
reduced  it  into  possession  and  transferred  it  to  the  trustees  of  the 
settlement,  as  appeared  from  the  recitals  in  that  instrument: 
secondly,  that  the  27th  section  of  the  Act,  referred  to  a  general  and 
not  to  a  specific  bequest,  and  to  a  general  and  not  a  special  power ; 
and,  though  the  settlement  did  contain  a  general  power,  the  will 
could  not  be  an  execution  of  it ;  for  it  was  to  be  exercised  by  an 
instrument  operating  in  Stillman's  lifetime  and  executed  after  the 
date  of  the  settlement. 

Mr.  Betheli^  in  reply,  said  that  the  24th  section  spoke  of  real 
and  personaljestate  comprised,  not  **  described  *'  in  a  will,  and  that 
the  will  in  this  case,  did  comprise  the  property  which  was,  subse- 
quently, comprised  in  the  settlement  and  made  the  subject  of  the 
power. 

Thb  Yicb-Chanobllor  : 

Before  I  decide  this  case,  I  wish  to  consider  whether  the  words  of 
the  bequest  can  be  construed  as  referring  to  the  subject  of  that 
bequest  in  its  transmuted  form;  for,  if  they  can,  Mi'.  Parker's 
objection,  that  the  power  referred  to  in  the  27th  section  of  the  Act, 
is  a  general  power,  (which,  however,  I  do  not  think  it  is)  will  be  got 
rid  of. 

The  Yicb-Ghamcbllor  :  /><?<?.  2. 

The  facts  of  this  case  are  as  follows :  In  the  year  1889  Thomas 
Hedges,  made  his  will,  by  which  he  gave  the  residue  of  his  personal 
estate  to  James  Stillman  and  his  brother,  William  Stillman,  in 
equal  shares.  He  died  in  March,  1845,  and,  on  the  18th  of  April 
in  that  year,  James  Stillman  made  his  will ;  and,  by  it,  he  disposed 
of  *all  his  real  and  freehold  estates  and  all  his  personal  estate  [  *32  ] 
whatsoever  and  wheresoever,  and  all  the  effects  due  to  him  from 
the  estate  of  Hedges,  amongst  his  nine  children  as  tenants  in 
common.  In  April,  1846,  an  instrument  was  executed  which 
recited  the  will  of  Hedges,  and  that  his  executors  had  come  to  an 
agreement,  with  James  Stillman,  that  two  sums  secured  on  rates 
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Stillman  to  be  raised  under  a  local  Act  of  Parliament,  and  three  sums 
Wkedon.  secured  on  mortgage,  should  be  taken  as  that  portion  of  the 
personal  estate  of  Hedges  to  which  James  Stillman  was  entitled. 
And  then  the  instrument  assigned  those  sums  to  trustees,  in  trust 
for  such  person  or  persons  as  James  Stillman,  from  time  to  time  or 
at  any  time  or  times  thereafter,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  him  duly  executed  and  attested,  should 
appoint,  and,  in  default  of  appointment,  in  trust  to  pay  the  interest 
of  those  sums  to  himself  for  life ;  and,  after  his  decease,  in  trust, 
as  to  the  principal  and  the  dividends  and  annual  produce  thereof, 
for  his  nine  children  or  their  children,  for  such  interest  or  interests 
and  in  such  parts,  shares,  and  proportions  as  he  should,  from  time 
to  time,  by  any  deed  or  deeds,  instrument  or  instruments,  in 
writing  with  or  without  power  of  revocation  and  new  appointment, 
to  be  by  him  duly  executed  and  attested,  or  by  his  last  will  and 
testament,  appoint. 

James  Stillman  died  on  the  1st  of  January,   1848:    and  the 
question  is  whether,  having  regard  to  the  words  of  the  will  and  the 
words  of  the  last-mentioned  power,  the  will  is  to  be  taken  to  be  an 
execution  of  that  power  ? 
[  •33  ]  I  ^ag  struck  with  the  question,  and  thought  it  right  *to  take 

time  to  consider  it.     And,  having  considered  it,  my  deliberate  opinion 
is  that  I  am  bound  to  hold  the  will  to  be  an  execution  of  the  power. 

The  testator  in  the  present  case,  died  on  the  1st  of  January,  1848, 
having,  by  his  will,  disposed  of  all  the  effects  due  to  him  from  the 
estate  of  Hedges.  Now  the  24th  section  of  the  statute  1  Vict. 
c.  26,  enacts  that  every  will  shall  be  construed  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator.  And  the  27th  section  of  the  same  Act  enacts  that 
every  bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall  extend  (as  the  case  may  be) 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper.  The  words  are  :  "  which  he  may  have  power  :  '*  and  my 
opinion  is  that  those  words  must  be  taken  in  connection  with  the 
former  section,  which  prescribes  the  time  when  the  will  is  to  speak  ; 
and  it  is  there  expressly  declared  that  the  will  shall  speak  from  the 
death  of  the  testator.  Therefore  the  only  possible  question  is 
whether,  the  testator  having,  as  on  the  1st  of  January,  1848,  used 
the  expression :   "  all  the  effects  due  to  me  from   the  estate  of 


VOL.  Lxxx.]        1848.    CH.     16  SIMONS,  38—34. 


17 


Hedges,"  those  words  could  have  been,  before  the  passing  of  the 
statute  1  Vict.  c.  26,  considered  as  an  execution  of  the  power  in 
the  deed,  provided  the  will  had  been  executed  after  the  deed.  And 
it  appears  to  me  that,  although  those  sums  were  not,  strictly 
speaking,  due,  yet  no  one  can  read  the  will  without  seeing  that 
that  expression  describes  the  very  sums  which  were  made  the 
subject  of  the  deed  of  settlement. 

Therefore  I  shall  declare  that  the  will  is  a  due  execution  *of  the 
second  power  in  the  settlement,  and  that  the  children  of  the  testator 
are  entitled  (i). 


Stillman 

r. 
Wkedon. 


[•a4] 


The  ATTOKNEY-GENERAL  v.  WILTSHEEE. 

(16  Simons,  36—38;  S.  C.  11  Jur.  792.) 

A  bequest  of  all  the  property  that  the  testator  might  die  possessed  of, 
held,  from  expressions  in  a  codicil  of  even  date,  to  pass  only  a  part  of  the 
testator's  property. 

Bishop  Luscombb,  chaplain  to  the  British  embassy  to  the  Court 
of  France,  by  his  will  appointed  three  English  gentlemen,  two  of 
whom  he  described  as  residing  in  Paris,  trustees  for  the  disposal  of 
all  the  property  which  he  might  die  possessed  of;  and  desired  that, 
as  soon  after  his  death  as  might  be  convenient  to  them,  all  his 
paintings,  plate,  furniture,  books,  linen,  pendules  and  every  other 
article  belonging  to  him,  should  be  sold,  and  that  they  should  hold 
all  his  property  for  the  purpose  of  founding  one  or  more  Scholar- 
ships in  Trinity  College  near  Perth  in  Scotland.  If  the  produce  of 
the  articles  above-mentioned  should  produce  an  interest  of  more 
than  100{.  a-year,  he  desired  the  sum  to  be  equally  divided  between 
two  scholars ;  if  not,  the  whole  to  be  given  to  one  scholar :  and  he 
directed  the  above-mentioned  trustees,  as  soon  after  his  death  as 
possible,  to  transfer  the  amount  for  which  his  property  should  have 
been  sold,  to  the  Bishops  in  Scotland,  to  be  by  them  invested  in  the 


(1)  The  following  heads  of  the 
judgment  were  in  his  Honoured  own 
handwriting. 

"Will  of  Hedges:  4th  January, 
1839.  13th  March,  1845,  Hedges  died. 
James  and  Thomas  Stillman  were 
residuary  legatees  of  Hedges.  James 
StiUman's  will:  18th  April,  1845. 
'  All  effects  due  to  me  from  the  estate 
of  the  late  Thomas  Hedges,'  that  is : 
*  belonging  to  me  as  part  of,  or,  as 
having  formed  part  of  the  estate  of  the 
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1847. 
July  26. 

SUADWKLL, 
V.-C. 

[86] 


late  Thomas  Hedges/  Settlement: 
9th  April,  1846.  The  choses  in  action 
contained  in  the  settlement,  were 
allotted  to  James  as  his  moiety  of  the 
residue.  These  effects  are  comprized 
in  the  will.  By  the  24th  section,  the 
will  speaks  as  if  made  on  the  1st  of 
January,  1848 ;  and,  by  the  27th 
section,  it  operates  as  an  execution  of 
the  power ;  because  the  terms  used  in 
the  will,  do  refer  to  the  subject  of  the 
power." 
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A.-G.  English  funds,  in  the  names  of  as  many  of  them  as  should  be 
WiLTSHKRE.  necessary;  and  that  the  interest  should  be  applied  as  he  had  above 
[  •87  ]  mentioned.  *H6  added  that  the  property  above  referred  to  was  in 
No.  19,  Kue  de  Vignes,  Paris. 

The  testator  made  a  codicil  of  the  same  date  as  his  will,  and, 
after  mentioning  that  he  had  ten  thousand  francs  in  a  Bank  in 
Paris,  a  balance  in  a  Bank  in  London,  and  an  inscription  of  five 
thousand  francs  in  the  French  51.  per  Gents.,  he  bequeathed  all 
those  sums  to  Emma  Horsford. 

The  testator,  at  the  date  of  his  will  and  at  his  death,  was  entitled 
to  5,0002.  Consols  standing  in  the  names  of  trustees,  in  addition  to 
the  property  mentioned  in  his  will  and  codicil ;  but,  it  was  alleged, 
he  was  ignorant  of  that  fact. 

The  question  was  whether  the  Consols  passed,  by  the  will,  to  the 
trustees. 

Mr.  Tici88  and  Mr.Borvett,  for  the  Attorney -Genemly  said  that 
the  words  of  the  will,  were  sufficient  to  pass  the  Consols,  though 
the  testator  was  not  aware  that  he  was  entitled  to  them ;  that  the 
words,  "  the  property  above  referred  to,"  meant  the  specified 
articles,  and  did  not  limit  the  meaning  of  the  previous  words,  **  all 
my  property.''  They  added  that  the  testator  intended  to  found  two 
scholarships ;  but  that  there  would  not  be  sufficient  property  for 
that  purpose,  unless  the  Consols  were  held  to  pass  by  the  will : 
Kendall  v.  Kendall  (i). 

Mr.  Eade,  for  the  testator's  executors,  said  that  if  the  Consols 
did  not  pass  by  the  will,  there  would  be  an  intestacy  as  to  them. 

[  38  J  Mr.  Cooper  and  Mr.  Lewis  appeared  to  oppose  the  claim  made 

on  behalf  of  the  Attorney-General :  but 

The  Vice-Chancellor,  without  hearing  them,  said  that,  taking 
the  whole  of  the  will  together,  it  was  quite  clear  that  the  testator 
intended  to  dispose  of  nothing  by  it,  except  the  articles  in  the 
house  No.  19,  Kue  de  Vignes,  Paris :  and  that  that  construction 
was  confirmed  by  the  codicil;  for  it  proved  that  the  testator 
considered  that  he  had  not  disposed  of  the  whole  of  his  property 
by  his  will ;  which  he  would  have  done,  if  a  limited  construction 

(1)  28  11.  E.  125  (4  Ruse.  360). 
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were    not    put   upon   the  words :   "all   the  property  I   may   die 
possessed  of." 

Declare  that  nothing  passed  to  the  trustees  of  the  will,  except 
the  testator's  property  in  the  house  No.  19,  Bue  de  Yigues,  Paris. 


A..G. 

t?. 

WiLTSU  Bills. 


In  re  MOERISON,   an  Infant. 

(16  Simons,  42 ;  S.  C.  11  Jur.  984.) 

A  female  infant  entitled  to  a  fund  in  Court,  was  resident  abroad,  with  a 
guardian  appointed  by  a  foreign  Court. 

The  YiCE-CuAXCELLOR  ordered  the  dividends  of  the  fund  to  be  paid  to 
her  solicitor,  he  undertaking  to  remit  them  to  the  guardian. 

A  FEMALE  infant,  resident  in  the  United  States,  had  no  guardian 
in  this  country,  but  had  a  guardian,  appointed  by  a  Court  in 
America,  with  whom  she  resided. 

The  Vice-chancellor,  on  the  hearing  of  a  petition  presented  by 
her,  ordered  the  dividends  of  a  fund  in  Court  (581/.  Consols)  to 
which  she  was  entitled,  to  be  paid  to  Mr.  Ward,  a  solicitor  of  the 
Coart,  and  who  was  her  solicitor,  he  undertaking  to  remit  them  to 
her  guardian  in  America. 

Mr.  Stuan  appeared  for  the  petitioner. 


1847. 
Aov,  12. 

Shadwell, 
V.-C. 

[42] 


GOUGH  V.  BULT(l). 

(16  Simons,  45— o4 ;  S.  C.  17  L.  J.  Ch.  10,  401 ;  12  Jui\  859.) 

A  testator  oitlered  and  empowered  the  trustees  of  his  will,  at  thoir  free 
will  and  pleasure,  to  sell  part  of  the  trust-property,  and,  out  of  the  pro- 
ceeds, to  pay  not  exceeding  2,000/.  to  his  sou,  for  setting  him  up  in 
business,  or  for  such  other  pui'posos  a^}  the  testator^s  wife  should  think 
proper  and  most  beneficial  to  him.  The  son  survived  the  testator,  and 
afterwards  died  without  having  entered  into  business,  and  without  the 
2,000/.,  or  any  part  of  it,  having  been  raised. 

A  general  demurrer  to  a  bill  filed,  by  his  j^ersoual  I'epresentative,  to  have 
the  2,000/.  raised,  was  overruled. 

John  Bult,  by  his  will  dated  the  5th  of  June,  1819,  after 
bequeathing  several  pecuniary  legacies  and  giving  certain  freehold 
and  leasehold  messuages  to   trustees  in   trust  for  his  daughter 


(I)  Distinguished  by  CHrrrv,  J. 
See  In  re  Statujrr  (1891)  39  W.  U.  455. 
and  see  In  re  ikinderson^s  Trusts  (1857) 
3   X.   &  J.   497,    and  In  rt  Johnston 


1847. 
yor.  IH. 

SUADWELL, 
V.-C. 

Oil  ApjKuil. 
1848. 
Muij  2. 

Lord 

COTTKNHAM, 
L.C. 

[45] 


[1894]  3  Ch.  204,  63  L.  J.  Ch.  753, 
71  L.  T.  392.  A  report  of  the  hearing 
of  the  cause  will  be  found  j}08tt  p.  80. 

2—2 
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GouGH  Hannah  Meredith  and  his  sons,  John  and  Samuel,  for  their  lives 
BuLT.  ^^^^>  ^^ter  their  deaths,  for  their  children  who  should  attain  twenty- 
one,  and  making  provision  for  their  maintenance  and  advancement, 
gave  all  his  other  leasehold  messuages  to  the  same  trustees,  in 
trust  to  receive  the  rents  and  pay  the  same  to  his  wife,  for  her 
separate  use,  for  life :  and,  after  reciting  that  he  had  not,  thereto- 
fore, made  any  provision,  by  his  will,  for  raising  a  particular 
capital  or  sum  for  enabling  his  said  sons  to  begin  and  carry  on 
business;  and  that  he  might  not  have  sufficient  ready  money  or 
stock  in  the  funds  or  other  securities,  to  pay  the  legacies  thereby 
bequeathed,  and  his  funeral  and  testamentary  expenses ;  he  ordered 
and  empowered  his  trustees,  at  their  free  will  and  pleasure  and 
without  the  consent  of  his  wife,  to  sell  so  many  and  such  of  his 
messuages  lastly  thereinbefore  given  or  intended  for  the  benefit  of 
his  wife,  so  that  her  income  under  his  will  should,  in  no  case,  be 
reduced  under  the  clear  yearly  sum  of  500/.,  according  to  the  then 
rental,  dividends  and  annual  produce  of  his  said  property  bequeathed 
for  her  benefit ;  and  to  pay  and  apply  such  part  of  the  moneys  to 
arise  from  such  sale,  not  exceeding  2,000/.,  to  each  of  his  said  sons, 
for  setting  them  or  either  of  them  up  in  business,  or  for  such  other 
purposes  as  his  wife  should  think  proper  and  most  beneficial  for 
[  #46  ]  them,  and  to  apply  the  residue  of  such  moneys,  if  *required,  in  aid 
of  the  legacies  thereinbefore  given,  and,  also,  in  payment  of  the 
debts  (if  any)  which  he  might  owe  at  his  death,  and  of  his  funeral 
expenses  and  the  charges  of  proving  his  will  or  in  -ident  thereto  : 
and  he  declared  that  the  sum  or  sums  which,  under  the  provision 
last  aforesaid,  might  be  advanced  or  paid  to  both  or  either  of  his 
sons  or  for  their  use,  should  be  considered  as  so  much  of  the  residue, 
and  only  as  so  much  of  the  residue  of  his  estate  and  effects  as  they, 
respectively,  would  otherwise  be  entitled  to  under  his  will,  and  not 
as  part  of  any  premises  or  property  otherwise  given  to  them 
thereby  :  and  he  gave  all  the  messuages  of  which  his  wife  was  to 
receive  the  rents  during  her  life,  subject  as  aforesaid,  to  the 
trustees,  in  trust,  after  her  death,  to  sell  the  same  or  such  and  so 
many  of  them  as  should  not  have  been  sold  pursuant  to  the  power 
thereinbefore  for  that  purpose  contained,  and  to  stand  possessed  of 
the  produce  in  trust,  as  to  one  fourth,  for  his  son  John,  as  to  one 
moiety  of  the  remainder,  for  his  son  Samuel,  and,  as  to  the  other 
moiety,  for  his  daughter,  Hannah  Meredith  :  and  he  directed  that, 
if  any  of  them  should  die  in  the  lifetime  of  his  wife  leaving  issue, 
their  shares  of  the  moneys  to  arise   by  the  last-mentioned  sale, 


voL.Lxxx.]         1847.     CH.     16  SIMONS,  46— 48.  21 

should  be  in  trust  for  such  of  their  issue  as  should  attain  twenty-       Qouoh 
one,  share  and  share  alike ;  but,  if  any  of  them  should  die  in  the        rult. 
lifetime  of  his  wife  without  leaving  issue,  then  their  shares  should 
be  paid  to  and  equally  divided  between  such  of  them  as  should  be 
living  at  the  death  of  his  wife ;  and,  if  all  of  them  should  die  in 
the  lifetime  of  his  wife  without  leaving  issue,  then  that  the  produce 
of  his  last-mentioned  messuages,  should  sink  into  the  residue  of 
his  estate :  and  he  gave  such  residue  to  the  trustees,  in  trust  for 
his  wife,  for  life,  and,  after  her  death,  in  certain  shares,  for  his 
sons  and  daughter  for  their  lives  and,  after  their  deaths,  for  their 
children  who  should  attain  *twenty-one,  and  if  all  of  them  should        [*^t] 
die  without  issue  in  the  lifetime  of  his  wife,  then  in  trust  for  the 
next  of  kin  of  his  sister  and  brothers  therein  named. 

The  testator  died  in  1823  leaving  his  wife  and  his  sons  and 
daughter  surviving.  His  general  personal  estate  was  much  more 
than  suflBcient  to  pay  his  debts,  funeral  and  testamentary  expenses 
and  legacies.  His  widow's  income  under  his  will,  was  1,200/.  a 
year.  In  pursuance  of  an  arrangement  between  her  and  the 
trustees,  2,000Z.  was  raised  out  of  the  testator's  residuary  property, 
as  a  capital  to  enable  Samuel  to  enter  into  business :  but,  though 
John  attained  twenty-one,  nothing  was  raised  for  him,  because,  as 
the  bill  alleged,  the  widow  claimed  to  exercise  a  discretion  as  to 
whether  the  2,000/.  or  any  part  of  it  should  or  should  not  be 
raised  for  him,  and  she  determined  that  it  should  not.  She,  how- 
ever, for  some  years  after  the  testator's  death,  paid  him  100/.  a 
year,  being,  as  the  bill  alleged,  interest  at  five  per  cent,  upon 
2,000/.  He  died  in  1832  without  issue.  In  May,  1847,  up  to  which 
time  he  w^as  unrepresented,  the  plaintiff  took  out  administration 
to  him. 

The  bill,  which  was  filed  against  the  trustees  and  executors  of  the 
will  and  the  testator's  widow  and  surviving  children,  after  stating  as 
above,  charged  that  the  widow,  by  raising  and  paying  2,000/.  for 
Samuel  and  paying  interest  on  the  like  sum  to  John,  did  exercise 
her  discretion  (so  far  as  she  had  any)  as  to  the  amount  of  the  pro- 
vision for  them,  and  did  determine  (so  far  as  it  lay  in  her  to 
determine)  that  it  was  proper  and  most  beneficial,  for  John,  that  he 
should  have  the  full  sum  of  2,(X)0/.  but  that  the  same  should 
continue  a  charge  upon  the  property  producing  him  such  interest 
as  aforesaid.  The  *bill  prayed  that  2,000/.  with  interest  since  the  I  *^^  1 
last  payment  of  interest  to  John,  might  be  raised  by  sale  of  a 
competent  part  of  the  messuages   bequeathed   in   trust  for  the 
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GouoH       widow  for  life,  and  be  paid   to  the  plaintiff  as  John's  personal 
BuLT.       representative. 

Mr.  Stuart  and  Mr.  Stinton,  in  support  of  a  general  demurrer, 
said  that  the  claim  made  by  the  bill,  could  not  be  supported ;  for, 
first,  the  sum  to  be  raised  for  John,  was  intended  for  his  personal 
benefit,  and,  therefore,  it  could  not  be  raised  after  his  death  : 
secondly,  that  John,  if  he  had  been  living,  could  not  have  claimed 
to  have  2,000Z.  or  any  other  precise  sum  raised  for  him ;  for  all 
that  the  will  said  respecting  the  amount  of  the  sum,  was  that  it 
should  not  exceed  2,000Z.,  which  was  too  indefinite  to  support 
a  claim. 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  James,  in  support  of  the  bill, 
said  that  the  discretion  given  to  the  widow,  was  not  as  to  the 
amount  of  the  sum  to  be  raised,  but  as  to  the  purpose  for  which  it 
was  to  be  applied ;  that  the  testator  ordered  his  trustees,  and, 
therefore,  made  it  imperative  upon  them  to  raise  2,000Z.  for  each 
of  his  sons  ;  and,  though  he  afterwards  expressed  certain  purposes 
for  which  those  sums  were  to  be  applied,  the  expression  of  those 
purposes  did  not  prevent  the  sons  from  being  entitled  to  them 
absolutely. 

Mr.  Stuart y  in  reply,  said  that,  in  determining  the  question 
raised  by  the  demurrer,  the  gift  of  the  residue  must  be  looked  at ; 
and  that  that  gift  plainly  showed  that  the  testator  did  not  intend 
to  deprive  John's  children  (if  he  left  any)  of  the  2,000/.,  unless  it 
were  raised  in  his  lifetime. 

I  49  ]        The  Vice-Chancellor  : 

It  is  the  duty  of  the  Court  to  give  a  natural  interpretation  to  the 
words  of  an  instrument;  and  subsequent  events  cannot  alter  the 
rights  of  parties  under  it. 

If,  at  the  time  when  the  testator  died,  John  had  a  right  to  say, 
to  the  trustees :  **  Eaise  2,000i.  and  pay  it  to  me  for  the  purpose 
of  enabling  me  to  go  into  business  or  for  such  other  purpose  as  my 
mother  shall  think  proper,"  my  opinion  is  it  would  have  been  the 
duty  of  the  trustees  to  raise  the  2,000Z.  Because,  I  cannot  think 
that  no  sum  was  to  be  raised,  merely  because  the  expression  is : 
**  any  sum  not  exceeding  2,000/."  It  seems  to  me  that  it  would  be 
quite  ridiculous  to  say  that,  because  they  had  not  fixed  the  sum, 
therefore,  nothing  was  to  be  raised  :  and  I  think  that  John  had  a 
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right,  prima  facie,  to  have  2,000/.  raised,  unless  some  other  sum       gohoh 
was  fixed  upon.  bult. 

It  does  not  appear  that  the  mother  had  any  discretion  vested  in 
her  as  to  the  amount  that  was  to  be  raised.  But  it  is  as  plain  as 
words  can  make  it  that  the  discretion  given  to  her  extended  only  to 
the  purposes  to  which  the  sum,  when  raised,  was  to  be  applied. 

If  the  testator  intended  that  the  discretion  of  his  wife  should 
operate  not  merely  on  the  application  of  the  money,  but  also  upon 
the  raising  of  it,  I  cannot  give  effect  to  that  intention,  because  he 
has  not  expressed  it. 

Whatever  right  John  had  when  the  testator  died,  vested,  on  his 
death,  in  his  personal  representative  :  and  though  it  happened  that 
the  trust  was  not  exercised,  yet  a  vested  right  remained  to  have  it 
exercised. 

My  opinion  is  that  the  words  gave  John  a  vested  right  to  have  the        [  r>o  ] 
2,000/.  raised ;  and,  therefore,  I  shall  overrule  the  demurrer. 

The  plaintiffs  appealed  to  the  Lord  Chancellor  from  the  order         18^8. 
overruling  the  demurrer.  '  .^ ' 

[His  Lordship,  after  adverting  to  the  previous  provisions  of  the 
will,  and  stating  the  question,  said  :] 

In  support  of  the  demurrer,  it  was  said  that  the  provision  being  [  »!  ] 
intended  for  setting  him  up  in  business,  and  he  never  having 
entered  into  business,  the  occasion  did  not  arise  on  which  he  could 
have  a  claim  to  any  part  of  the  2,000/. ;  and  also  that  it  was  a 
matter  of  discretion  to  be  exercised  by  the  trustees  or  by  the  widow  : 
and  that,  that  discretion  not  having  been  exercised  beneficially  for 
him  in  his  lifetime,  there  is  no  claim  now  on  the  behalf  of  his 
personal  representative.  In  support  of  that  proposition  it  was  said 
that  the  expression :  "  as  my  wife  shall  think  proper,"  over-rides 
the  whole  sentence;  "such"  being  a  word  of  reference,  and  it  being, 
therefore,  necessary  to  find  something  for  it  to  refer  to ;  that  the 
trustees  were  to  apply  such  part  as  the  wife  should  think  proper  ; 
leaving,  therefore,  the  amount  of  the  money  to  be  raised,  as  well  as 
the  application  of  it,  at  her  discretion. 

Certainly,  the  sentence  is  not  perfect  as  it  stands ;  but  that  would 
not  be  a  very  rational  construction  or  one  consistent  with  the 
declared  intention  of  the  testator :  because  he  had,  before,  put  the 
raising  of  the  money,  *entirely  in  the  power  of  the  trustees,  and  had,  [  '52  ] 
in  terms,  excluded  the  wife  from  any  discretion  over  that  portion  of 
the  provision.      It  would  therefore  be  undoing,  by  the  use  of  one 
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Oouou       word,  what  he  had  laboriously  provided  for  in  the  other  part  of 

jjuix.        his  will. 

It  is  quite  olear  that  his  meaning  was  that  the  discretion  of  his 
wife  should  operate  only  on  the  mode  of  applying  the  2,000/.  or 
such  part  of  it  as  might  be  raised,  and  not  as  to  whether  it  should 
be  raised  or  not.  It  was,  of  course,  uncertain  what  the  property 
would  reahze.  The  wife  was  to  have,  at  the  least,  an  income  of 
500Z.  a-year  out  of  the  whole  of  the  property  devoted  to  the  trust. 
That  explains  the  form  of  expression  he  has  adopted.  He  did  not 
mean  to  give  2,000/.  at  all  events ;  but  he  meant  to  give  2,000/. 
if  the  property  should  be  adequate  for  that  purpose  and  also 
to  leave  500/.  a-year  for  his  wife.  Therefore  he  uses  the  expres- 
sion: **  such  part  of  the  monies  to  arise  from  such  sale,  not 
exceeding  2,000/. : "  which  means  so  much  as  may  be  raised 
for  that  purpose,  not  exceeding  2,000/.  That,  no  doubt,  would  not 
be  a  very  accurate  use  of  the  word  "  such."  But,  in  other  parts  of 
the  will,  where  he  is  providing  for  the  advancement  of  the  children 
of  Samuel  and  of  John,  he  uses  identically  the  same  expression. 
'*  And  it  is  my  mind  and  will,  and  I  hereby  order  and  direct  that 
my  said  trustees  do  and  shall,  from  time  to  time  and  at  all  times,  by 
sale  or  mortgage,  in  their  discretion,  of  all  or  any  of  the  said 
messuages,  tenements,  lands,  hereditaments,  and  premises  herein- 
before lastly  mentioned,  levy  raise  and  pay  such  sum  or  sums  of 
money,  not  exceeding  300/.,  to  any  child  or  children  of  my  said  son 
John  Bult,  who  shall  have  attained  twenty-one  years,  for  their  or 
either  of  their  preferment  or  advancement  in  life  :  "  and  the  same 

[  *53  ]  expression  is  likewise  used  where  he  provides  *for  the  advancement 
of  the  children  of  Samuel.  So,  that,  if  there  were  any  doubt, 
(which  I  do  not  think  there  could  be  even  if  the  thing  stood  by 
itself,)  as  to  what  the  testator's  meaning  was,  that  doubt  is  entirely 
removed  by  the  other  parts  of  the  will  making  a  similar  provision 
for  other  parts  of  the  family,  in  which  he  uses  the  word,  "such," 
precisely  in  the  same  sense  as  he  uses  it  here,  but  in  which  provision 
there  is  no  discretion.  It  shows,  therefore,  that  he  must  have 
applied  it  to  the  qxiantum  of  income  applicable  to  the  provision  for 
the  children,  not  connecting  it  with  the  discretion  which,  in  the 
clause  in  question,  he  gave  to  his  wife.  The  direction  to  sell  is 
imperative.  He  orders  the  trustees  to  sell.  They  have  no  option  or 
discretion  about  that.  The  sale  was  to  be  made,  not  only  for  the 
purpose  of  raising  not  exceeding  2,000/.  for  each  of  the  sons,  but  also 
to  pay  debts  and  legacies :  all  of  which  is  comprised  in  the  same 
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trust.  Then  what  follows  is  merely  directory  on  the  trustees. 
They  are  to  pay  and  apply  such  part,  (which,  according  to  my  construc- 
tion, means  that  they  are  to  apply  so  much  of  the  monies  to  arise  as 
shall  not  exceed  2,000/.)  to  each  of  the  sons  for  setting  them  or  either 
of  them  up  in  business,  or  for  such  other  purposes  as  his  wife  should 
think  proper  and  most  beneficial  to  the  sons.  Now,  if  that  had  been 
all,  there  would  have  been  no  doubt  whatever :  for  although  he 
looks  forward  to  the  settinjr  them  up  in  business  as  the  primary 
purpose  ;  yet,  wishing  to  give  his  wife  some  control  where  her  own 
interest  would  not  be  interfered  with,  and  where,  therefore,  he 
thought  he  could  safely  trust  her  discretion,  he  leaves  it  to  her 
discretion  to  prescribe  the  purpose  for  which  the  money  was  to  be 
applied,  in  case  it  should  not  be  required  for  the  purpose  of  setting 
the  sons  up  in  business. 

If  that  is  the  right  construction,  there  is  no  doubt  that  the  testator 
has  given  them  a  present  interest  in  the  money  to  be  raised,  though 
the  application  of  it  was  to  be  regulated  by  the  discretion  of  his 
wife.  For  it  is  a  well-known  rule  that,  where  a  legacy  is  given,  but  the 
application  of  it  is  prescribed  by  the  testator  himself  or  left  by  him  to 
the  discretion  of  some  other  person,  if  that  discretion  is  not  exercised 
or  an  accident  happens  which  prevents  the  employment  of  it  in  the 
way  which  is  contemplated,  the  gift  prevails.  The  mode  of  application 
may  fail,  but  that  will  not  interfere  with  the  substance  of  the  gift. 

As  there  is  an  imperative  trust  to  raise  not  exceeding  a  certain 
sum,  and  to  pay  it  to  the  son  ;  and  as  the  only  mode  of  applying  it 
has  failed,  I  think  that  the  Vice-Chancbllor  was  right. 

What  I  have  said  is,  of  course,  entirely  independent  of  what 
defence  may  arise  in  the  suit :  but  it  appears  to  me,  on  the  con- 
struction of  the  will,  that  John  had  a  present  interest  in  some  sum 
of  money  at  least,  to  be  raised  out  of  the  estate. 

Appeal  dismissed,  with  cost 8% 


GouaH 

r. 
Bolt. 


[54] 


HODGE  V.  CHUECHWARD  (1). 

(16  Simons.  71—73.) 

A  testator  devised  freeholds  and  copyholds  to  his  son  for  life,  and  after 
his  decease  to  his  first  and  other  sons,  paying  10/.  a  year  to  M.  0.  for  life  : 
Held  that  the  word  **  paying  "  created  a  charge  and  not  a  trust. 

John  Churchward,  by  his  will  dated  the  10th  of  December,  1808, 
devised  certain  freehold  and  copyhold  tenements  to  his  son  Matthew 

(1)  Followed  by  House  of  Lords  in  Cunningham  v.  Foot  (1878)  3  App.  Gas. 
974,  990.  994,  1002,^38  L.  T.  889. 


1847. 
Dec.  11. 

SlIADWRLL, 

V.-C. 

[71   ] 
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[r.r. 


HODOB 

Churoh- 

WARD. 

[*72] 


for  life,  without  impeachment  of  waste :  ''  after  his  decease  to  the 
first,  second,  third  and  fourth  sons,  and  so  on,  lawfully  begotten, 
paying  to  my  wife,  Grace  Churchward,  his  *mother,  IGL  a  year  of 
lawful  money  of  Great  Britain,  quarterly,  for  life ;  also  to  my 
daughter,  Mary  Churchward,  101.  a  year  of  lawful  money  of  Great 
Britain,  quarterly,  for  life." 

The  testator  died  in  February,  1809,  and  thereupon  the  son 
entered  into  and  had  continued  ever  since  in  possession  of  the 
tenements.  He  paid  his  mother  her  annuity  of  161,  a  year  until 
her  death ;  and  he  paid  his  sister  her  annuity  of  lOZ.  a  year  for 
some  years  after  the  testator's  death ;  but  had  not  made  any  pay- 
ment in  respect  of  it  since  1817.  The  bill  was  filed  in  August,  1846, 
by  the  sister  and  her  husband,  claiming  to  be  paid  the  arrears  of 
her  annuity. 

Matthew  Churchward  insisted,  by  his  answer,  that  the  claim  was 
barred  by  the  Stat,  of  Limitations,  3  &  4  Will.  IV.  c.  27. 

Mr.  Shebheare,  for  the  plaintiff,  argued  that  the  word  "  paying  " 
made  the  obligation  to  pay  the  annuity  a  personal  trust ;  inasmuch 
as  that  word  referred  to  the  person  who  was  to  make  the  payment, 
and  not  to  the  property  out  of  which  it  was  to  be  made  ;  and,  conse- 
quently, that  the  plaintiff's  claim  was  saved  by  the 25th  sect,  of 
the  Act :   Ward  v.  Arch  (i),  Young  v.  Lord  Wateiyark  (2). 


Mr,  Malins  and  Mr.  Whithread,  for  the  defendant,  said  that 
the  word,  **  paying,"  made  the  annuity  a  rent-charge ;  and,  there- 
fore, the  case  was  within  the  second  and  third  sections  of  the  Act. 

[  ^3  ]        The  Vice- Chancellor  : 

The    word,   "paying,"    creates,   not   a   trust,  but  a  charge  or 

condition ;    and  therefore  the   plaintiff's  claim  is  barred  by  the 

statute. 

Bill  dismissed  with  costs. 


1847. 

Kor.  17,20. 

22,  23. 

Affirmed  on 
Appeal. 

1848. 
Jan.  11. 

Lord 

COTTKNHAM, 
T.  O, 


CHRIST'S  HOSPITAL  v.   GRAINGER 

(16  Simons,  83—104  ;  affirmed,  1  Mac.  &  G.  460 ;  1  H.  &  Tw.  533  ;  19  L.  J.  Ch. 

33  ;  14  Jur.  339.) 

[See  the  report  of  this  case  on  appeal  in  1  Mac.  &  G.  460,  to  be 
given  in  a  later  volume  of  the  Revised  Reports.] 


(1)  56  R.  R.  99  (12  Sim.  472). 


(2)  60  B,  R.  324  (13  Sim.  204). 


VOL.  LXXX. 


1848.     CH.     16  SIMONS,  104. 


27 


WITHINGTON  v.  WITHINGTON. 

(16  Simons,  104.) 

A  power  to  appoint  a  new  trustee,  on  an  existing  one  becoming  incapable 
to  act,  does  not  apply  to  the  case  of  a  trustee  going  to  reside  abroad. 

In  this  case  the  Vice- Chancellor  held  that  a  power,  in  a  will,  to 
appoint  new  trustees  in  case  the  trustees  thereby  appointed  should 
become  incapable  of  acting  in  the  trusts,  did  not  authorize  the 
donee  of  the  power  to  appoint  a  new  trustee  in  the  place  of  one 
who  had  gone  to  reside  in  China. 

Mr.  Bethell,  Mr.  Milne  and  Mr.  C.  Hall  were  the  counsel  in 
the  cause. 


1848. 
Jan.  14. 

$H  A  DWELL, 
V.-C. 

[101] 


MITFORD  V.  REYNOLDS. 

(16  Simons,  lOo— 120;  S.  C.  17  L.  J.  Ch.  238;  12  Jur.  197;  affirmed,  1  Ph. 

185—199,  706—709.) 

A  testator,  in  the  eighth  clause  of  his  will,  directed  his  executors  to  pur- 
chase a  piece  of  ground,  which  he  described,  and  to  erect  a  monument  upon 
it  for  the  interment  of  his  own  body  and  the  bodies  of  his  parents  and  sister, 
and  to  pay  the  expense  out  of  the  surplus  of  his  property,  after  discharging 
his  debts  and  legacies.  By  the  ninth  clause  he  gave  the  remainder  of  his 
property,  after  deducting  the  amount  required  to  defray  the  keep  of  his 
horses,  which  were  not  to  be  used,  ridden,  or  driven,  to  a  charity.  The 
owner  of  the  piece  of  land  refused  to  sell  it : 

Held  that  Ihe  subject-matter  of  the  ninth  clause,  was  not  so  impHcated 
with  the  subject-matter  of  the  eighth,  as  that,  the  eighth  haying  failed,  the 
ninth  must  fail  also ;  and  that  the  eighth  having  failed,  the  whole  surplus 
of  the  testator's  property  passed  by  the  ninth  clause ;  and  the  order  made 
proTision  for  the  maintenance  of  the  testator^s  horses  (1). 

Thb  will  of  Robert  Mitford,  Esq.,  the  testator  in  the  cause,  was 
dated  the  21st  of  July,  1835,  and  commenced  thus : 

"  The  will  late  made  by  me,  was  destroyed  in  consequence  of 
circumstances  that  occurred  in  my  family,  which  have  totally 
changed  the  nature  of  the  relations  as  they  had  previously 
subsisted ;  and,  by  a  necessary  result,  my  disposition  towards  the 
parties,  in  respect  of  their  succession  to  the  property,  real  and 
personal,  of  which  I  may  be  found  to  be  possessed  at  the  period  of 
my  decease,  after  the  payment  and  discharge  shall  have  been 
made  of  all  my  just  debts  and  necessary  expenses,  funeral  charges, 
&e.  &c.  I,  therefore,  will  and  devise  that  this  memorandum, 
conveying  the  full  expression  of  my  wishes  in  my  own  handwriting, 
being,  at  this  moment,  through  the  mercy  of  God,  as  I  ever  have 
I}een,  in  the  full  possession  of  my  mental  faculties  and  reason,  shall 

(1)  Iti  re  Dean  (1889)  41  Ch.  D.  552,  58  L.  J.  Ch.  693,  60  L.  T.  813. 
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MiTFOED  be  holden  and  be  regarded,  to  every  intent  and  purpose,  as  my  last, 
Reynolds,  niy  true  and  only  will  and  testament,  and,  as  such,  that  the 
executors  and  the  administrators  hereunto  appointed,  do  act  and 
conform,  not  only  to  the  very  letter  of  the  instructions  herein 
[  ♦lOfi  ]  contained,  but  do  adhere  to  and  execute  them  in  the  *same  manner, 
and  give  them  the  same  full  force  and  effect  as  were  this  my  will  drawn 
up,  prepared  and  executed  in  a  legal  and  formal  way.  Premising, 
to  render  the  expression  of  my  wishes  more  clear  and  the  injunc- 
tions more  fully  absolute,  that,  should  any  person  or  persons  herein 
named  (I  allude  especially  to  my  wife,  Elizabeth  Anne  Mitford,  my 
brother,  the  Eev.  John  Mitford,  and  his  son,  Robert  Henry  Mitford,) 
to  whom  any  bequest  may  or  may  not  be  made,  save  and  except  in 
the  just  and  fair  prosecution  for  the  recovery,  attainment  and 
eventual  receipt  of  the  amount  of  any  bequest  herein  made  that 
may  be  withheld,  on  any  plea,  but  which  cannot  be  my  intention,  in 
regard  to  the  amount  of  bequests  made  to  other  individuals, 
improperly  question,  dispute,  offer  objection  or  opposition  to  any  of 
the  provisions  of  this  my  will,  or  prefer  any  claim  to  the  whole,  part 
or  portion  of  my  property,  such  person  or  persons, priwa/acie,  shall 
be  holden,  in  such  case,  (that  is,  provided  such  claim  question  or 
dispute  be  extended  into  an  overt  act  of  hostility  by  the  insti- 
tution of  a  suit  at  law  or  other  wilful  and  offensive  measure),  to 
have  forfeited  all  right,  title  and  claim  to  all  and  every  part  or 
portion  of  such  property  that  may  or  may  not  have  been  so 
bequeathed  to  them  or  may  be  so  claimed  ;  and  such  amount  of 
property  shall,  in  consequence,  be  assigned  and  appropriated  to  the 
purposes  hereafter  declared  and  set  forth.  The  principle  that 
governs  such  my  directions  and  such  exclusion  and  forfeiture,  being, 
in  the  first  respect,  that  the  property  has  been  acquired  by  me,  in  a 
long  and  arduous  course  of  service  in  India ;  and,  therefore,  is, 
exclusively,  mine  own ;  and,  in  the  next  respect,  that  I  have 
regulated  the  disposition  and  appropriation  of  it  in  the  following 
manner,  in  a  spirit  accordant  with  my  own  views  and  feelings 
towards  the  parties  above-named  ;  against  which,  it  is  my  will  and 
[  •107  ]  *desire  that,  even  the  law  itself,  shall  not  interfere  nor  prevail." 
The  will,  after  giving  several  legacies,  proceeded  thus  : 
*'  Eighthly,  in  the  event  of  my  demise  at  an  early  period, I  direct 
and  enjoin  the  executors  and  administrators  hereunto,  to  purchase 
and  prepare,  for  the  ultimate  deposit  of  my  body,  and  also  for  the 
removal  and  deposit  of  the  remains  of  my  parents  and  my  sister 
now  lying  interred  in  a  vault  in  the  churchyard  of  Chipping  Ongar  in 
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Essex,  the  mount  that  is  contiguous,  surrounded  by  a  moat,  which,!  mitfobd 
understand  to  be  the  property,  at  present,  of  Mr.  Evans ;  on  the  keynolds. 
summit  of  which  they  will  be  pleased  to  cause  the  erection  (con- 
struction) of  a  suitable  and  handsome,  as  well  as  durable 
monument,  planting  the  summit  and  sides  of  the  mount  with  cedar 
and  cypress  trees,  in  a  manner  that  may  render  it  ornamental  to 
the  town  ;  the  expenses  whereof  for  the  purchase,  the  construction 
of  the  monument,  &c.  &c.,  are  to  be  met  and  provided  from  the 
surplus  property  that  will  and  may  be  found  after  the  payment 
and  discharge  shall  have  been  made  of  the  above  legacies  and 
bequests,  &c.  And,  though  aware  that  the  monument-mount  may 
not  be  consecrated,  I  yet  direct  and  expressly  will  and  command 
that  this  injunction  for  the  place  of  final  interment,  be  absolutely 
attended  to  and  carried  into  instant  effect  and  completion. 

**  Ninthly,  I  will,  devise,  give,  and  bequeath  the  remainder  of  my 
property,  of  whatsoever  kind  and  description  and  that  may  arise 
from  the  sale  of  my  effects,  after  deducting  the  annual  amount  that 
will  be  requisite  to  defray  the  keep  of  my  horses  (which  I  will  and 
direct  be  preserved  as  pensioners,  and  are  never,  under  any  plea  *or  [  •io8  ] 
pretence,  to  be  used,  rode  or  driven,  or  applied  to  labour)  to  the 
Government  of  Bengal,  for  the  express  purpose  of  that  Government 
applying  the  amount  to  charitable,  beneficial  and  public  works  at 
and  in  the  city  of  Dacca  in  Bengal ;  the  intent  of  such  bequest  and 
direction  being  that  the  amount  shall  be  applied  exclusively  to  the 
benefit  of  the  native  inhabitants,  in  the  manner  they  and  the 
Government  may  regard  to  be  most  conducive  to  that  end." 

The  testator  died  in  April,  1886. 

The  bill  was  filed,  by  the  testator's  widow,  against  his  executors 
and  next  of  kin,  and  the  East  India  Company  and  the  Attorney- 
General,  It  prayed,  amongst  other  things,  for  a  declaration  that 
the  bequest  contained  in  the  ninth  clause  of  the  will,  was  void  ;  and 
that  the  directions  contained  in  the  eighth  clause,  respecting  the 
mount,  were  illegal. 

The  cause  was  heard,  by  the  Vice-Ghancbllob,  on  the  8th  of  June, 
1838;  when  his  Honom*  declared  that  the  bequest  in  the  ninth 
clause  was  a  good  and  valid  bequest  for  the  charitable  purposes 
therein  mentioned,  and  directed  enquiries  to  be  made  as  to  the 
testator's  next  of  kin,  and  the  usual  accounts  to  be  taken  of  his 
personal  estate  &c.,  and  if  the  Master  should  find  that  all  his  next 
of  kin  and  the  personal  representatives  of  such  of  them  as  might  be 
dead,  were  parties  to  the  suit. 
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MiTFOBD  The  plaintiff  appealed  against  the  declaration  in  the  decree.  The 
ukynolds.  appeal  came  on  to  be  heard  before  Lord  Cottenham,  L.  C. ;  but  his 
Lordship  refused  to  decide  the  question  raised  by  it,  until  the 
enquiries  directed  by  the  decree  should  have  been  made,  and  the 
[  *109  ]  existence  of  a  ''^residue  ascertained  by  taking  the  accounts.  His 
Lordship,  however,  directed  the  Master  to  enquire  what  the  testator 
meant  by :  "  the  Government  of  Bengal."  In  obedience  to  that 
order,  the  Master  made  a  separate  report :  and,  in  consequence  of 
what  he  found  thereby.  Lord  Auckland,  the  then  Governor- General 
of  India,  was  made  a  defendant  to  the  suit.  Afterwards,  the  Master 
made  his  general  report,  finding  that  all  the  next  of  kin  were  parties 
to  the  suit,  and  that  there  was  a  considerable  residue. 

The  appeal  was  then  heard  by   Lord  Lyndhurst,  L.  C,  who 
aflSrmed  the  decree  [as  reported  in  1  Phillips,  185,  saying  (p.  190)  :] 

1842.  The  first  and  main  question  is,  whether  this  is  a  valid  charitable 

Dec.  8.  bequest.  The  money  is  to  be  applied  to  charitable,  beneficial,  and 
[  1  i»h.  ii)0  ]  public  works  at  and  in  the  city  of  Dacca  in  Bengal.  If  these  words, 
as  it  is  contended  upon  the  authority  of  Williams  v.  Kershaw  (i), 
are  to  be  taken  distributively  and  not  conjunctively,  and  any  one 
of  the  purposes  or  of  the  alternatives  would  not  constitute  a  valid 
charitable  bequest,  the  whole  disposition  will,  of  course,  fail.  Upon 
that  point  no  doubt  can  be  entertained.  But  this  is  not  the  whole 
of  the  bequest,  because  the  testator  goes  on  to  say  that  it  is  his 
intent  that  the  money  shall  be  appUed  exclusively  to  the  benefit 
[  *191  ]  of  the  native  inhabitants  of  Dacca.  Taking,  ''^therefore,  the  whole 
together,  the  meaning,  as  I  understand  it,  is  this,  that  the  money 
shall  be  applied  to  works — by  which  I  understand  something  to  be 
constructed  or  established — for  the  benefit  of  the  native  inhabitants 
of  Dacca,  not  for  any  particular  class  of  the  native  inhabitants,  but 
for  all  the  native  inhabitants  in  general,  both  rich  and  poor,  and  I 
think  within  all  the  authorities,  this  constitutes  a  valid  charitable 
bequest. 

[His  Lordship  then  referred  to  Jones  v.  Williams  (2),  Hawse  v. 

Chapman  (3),  the    case  of   The  Botanical  Garden  at  StockwelH^), 

Attorney-General  v.  Heelis  (5),  and  continued  as  follows:] 

[  192  ]  Now  in  this  case,  according  to  the  construction  which  I  put  upon 

the  words  of  this  bequest  taken  altogether,  it  is  a  bequest  of  money 

(1)  See  47  B.  R.  40  (5  L.  J.  (N.  S.)  (4)  Townley  y.  Bedwtll,  9  R.  E.  352 
Oh.  84).  (6  Ves.  194). 

(2)  Amb.  651.  (5)  25  E.  E.  53  (2  Sim.  &  St  67). 

(3)  4  E.  E.  292  (4  Ves.  542). 
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to  be  applied  in  the  construction  or  establishment  of  some  works      Mitford 
for  the  general  benefit  of  the  native  inhabitants  of  Dacca,  for  the    reyi^olds. 
poor  as  well  as  for  the  rich;  and  I  think  that  comes  within  the 
principle  of  the  cases  I  have  stated,  and  constitutes,  under  the 
statute  of  Elizabeth,  a  good  charitable  bequest. 

It  is  unnecessary  for  me  to  advert  to  the  question  as  to  the  Statute 
of  Mortmain,  because  I  agree  in  what  was  stated  in  the  case  of  The 
Mayor  of  Lyons  v.  The  East  India  Company  (i),  that  the  Statute  of 
Mortmain  does  not  apply  to  India.  And  this  brings  me,  therefore, 
to  the  consideration  of  several  other  objections  which  have  been 
made  to  this  bequest.  One  is,  that  it  is  difficult  to  ascertain,  and 
uncertain,  what  the  testator  meant  by  the  term  *' native  inhabitants 
of  Dacca.'*  Now  I  apprehend  that  any  person  who  has  been  in  the 
habit  of  communicating  with  the  East  Indies  would  have  no  diffi- 
culty uix>u  that  subject.  If  there  were  any  real  difficulty,  it  might 
be  removed  by  a  reference  for  the  purpose  of  inquiring  as  to  the 
meaning  of  this  term.  But  I  apprehend  that  in  the  mouth  of  a 
person  who  has  been  in  the  habit  of  residing  in  the  East  Indies 
the  term  "native  inhabitants  of  Dacca  "  is  used  *in  contradistinc-  [  •i«3  ] 
tion  to  the  European  inhabitants,  or  the  descendants  of  European 
inhabitants ;  and  that,  I  conceive,  was  the  sense  in  which  the  term 
was  used  by  the  testator  in  this  instance. 

Again  it  is  said,  how  can  any  works  be  exclusively  for  the  use  of 
the  native  inhabitants  ?  And  the  instance  was  given,  I  think  by 
Mr.  ]VakeJield,  of  a  monument,  which  all  persons  would  see  and 
all  persons  would  enjoy  as  far  as  it  was  capable  of  being  enjoyed. 
But  many  instances  might  be  put  of  works  that  might  be  applied 
exclusively  to  the  benefit  of  the  native  inhabitants — hospitals  for 
the  benefit  of  the  native  inhabitants  only,  baths  for  the  benefit  of 
the  native  inhabitants  only,  gardens,  and  various  other  establish- 
ments might  be  suggested  which  would  satisfy  the  words  "  for  the 
exclusive  benefit  of  the  native  inhabitants." 

Another  objection  which  was  made  was  this,  that  this  fund  might 
be  applied  to  idolatrous  purposes,  to  the  building  of  a  temple  for 
the  worshipping  of  idols,  and  other  objectionable  purposes.  Tbe 
answer  to  this,  I  think,  is  obvious.  The  gift  is  "  for  the  benefit  of 
the  native  inhabitants."  This  Court  would  not  consider  such  an 
application  of  the  funds  as  being  for  the  benefit  of  the  native 
inhabitants,  nor  would  any  other  Court,  administered  upon  the 
principles  of  this  Court,  consider  that  an  application  of  the  fund  for 

(1)  43  B.  E.  27  (1  Moo.  P.  C.  176). 


8£  1842.     CH.     1  PHILLIPS,  198—195.  [b.b. 

MiTFOBD  the  purpose  of  encouraging  idolatry  could  be  for  the  benefit  of  the 
Reynolds,  native  inhabitants  of  Dacca ;  and  I  understand  from  the  Acts  of 
Parliament  (i),  by  which  the  Supreme  Court  of  Calcutta  was 
founded,  and  from  the  proceedings  in  the  case  of  'The  Mayor  of 
Lyons  V.  The  East  India  Company,  that  the  Supreme  Court  of 
I  M94  ]  Calcutta  exercises  an  equitable  *jurisdiction,  similar  to  and  corre- 
sponding with  the  equitable  jurisdiction  of  this  Court,  including  the 
jurisdiction  exercised  by  this  Court  in  matters  of  charity.  Any 
application,  therefore,  of  the  funds  for  idolatrous  purposes  would 
not  be  considered  by  that  Court  as  a  proper  application  within  the 
meaning  of  the  testator,  and  would  be  controlled,  regulated,  and 
restrained.  It  appears  to  me,  therefore,  that  the  money  in  this 
case  being,  by  the  will  of  the  testator,  directed  to  be  given  for  this 
purpose  to  the  Government  of  Bengal,  which  Government  of  Bengal 
is  found  by  the  report  of  the  Master  to  be  the  Governor- General  of 
India,  the  money  ought  to  be  paid  over  to  the  Governor-General  of 
India,  as  in  the  case  of  foreign  charities,  for  the  purpose  of  being 
applied  to  the  purposes  mentioned  in  the  will. 

But  then  it  is  said,  this  Court  will  not  part  with  the  fund, 
because  it  may  lead  to  abuse,  that  the  Governor- General  may 
misapply  this  fund,  may  not  discharge  this  trust  in  a  manner  of 
which  this  Court  might  approve,  and  that  he  is  amenable  to  no 
tribunal,  and  subject  to  no  control.  This  also,  I  apprehend,  is 
incorrect.  When  you  come  to  look  at  the  statute,  by  which  that 
Court  is  founded  and  regulated,  it  appears  that  the  Governor- 
General  is  subject  to  the  jurisdiction  and  control  of  the  Supreme 
Court  of  Calcutta,  except  when  he  is  acting  entii-ely  in  his  public 
capacity  as  Governor-General  in  Council.  Now,  in  this  case,  he  is 
receiving  the  funds  of  a  private  individual,  to  be  applied  according 
to  the  will  of  that  individual.  He  does  not  receive  them  for  the 
purpose  of  discharging  any  duty,  or  any  trust  which  is  cast  upon 
him  by  the  public  ;  he  is  not  responsible  to  the  Government,  or  to 
her  Majesty,  or  to  the  East  India  Company,  for  the  manner  in 
which  he  discharges  this  trust;  he  is  not  acting  as  Governor- 
[  ♦lue  ]  General  in  Council ;  and,  therefore,  *I  apprehend,  he  is  amenable 
to  the  tribunal  of  the  Supreme  Court  of  Calcutta,  precisely  in  the 
same  way  as  if  he  was  acting  in  any  ordinary  case  as  an 
individual. 

Another  difficulty,  however,  was  suggested,  which  was  of  this 
nature.     This  charity  is  to  be  administered  for  the  benefit  of  the 
(1)  13  Geo.  lU.  c.  63,  21  Geo.  HI.  c.  70. 
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native  inhabitante  of   Dacca,   according  to  the  opinion  of    the     Mitfobd 

Governor-General  and  the  native  inhabitants,  of  what  shall  be  for    keynolds. 

their  benefit :  and  it  is  said,  What  are  you  to  do  if  they  differ  as  to 

the  mode  of  distribution  and  application  ?    In  that  case  I  think  the 

answer  is  obvious.    You  could  not  apply  the  fund  to  any  charitable 

object  until  they  agreed,  or  until  the  Court,  if  the  Court  thought 

itself  justified  in  doing  so,  should  interfere  for  that  purpose.    But 

the  same  diflSculty  would  exist  in  a  great  variety  of  cases.    If 

property  is  given  for  a  charitable  object  to  A.  and  B.,  to  be  applied 

to  such  charitable  institutions  in  this  metropolis  as  they  shall  agree 

upon,  they  may  differ  ;  but  such  a  bequest  was  never  considered  on 

that  account  as  not  constituting  a  valid  bequest.    It  appears  to  me, 

therefore,  that  these  objections  are  objections  that  do  not  weigh  in 

this  case,  and  ought  not  to  govern  the  decision  of  the  Court. 

But  then  there  is  another  objection — an  objection  which  was 
not  presented  to  the  consideration  of  the  Vice-chancellor  when 
the  case  was  argued  before  him ;  and  that  objection  arises  out  of 
the  eighth  clause,  which  precedes  that  on  which  I  have  been 
commenting.  The  clause  is  in  these  terms.  (His  Lordship  read 
the  eighth  clause,  and  proceeded — )  Now  it  is  argued  that  this  is 
a  void  bequest;  and  that  this  being  a  void  bequest,  and  the 
amount  which  it  will  be  necessary  to  expend  for  the  purpose 
of  carrying  this  design  into  effect,  if  it  could  be  legally  carried 
into  effect,  being  uncertain,  and  this  *being  to  be  paid  out  [  *198  ] 
of  the  residue,  and  the  remainder  of  the  residue  being  to  be  applied 
to  the  charitable  objects  to  which  I  have  already  adverted,  that  if 
the  sum  to  be  applied  to  this  object  is  uncertain,  the  balance  also 
must  be  made  uncertain,  and  therefore  that  the  ultimate  residue 
applicable  to  the  charitable  purpose  being  uncertain,  the  gift  would 
be  void  within  the  decision  in  Chapman  v.  Brown  (i),  and  I  think  in 
The  Attorney-General  v.  Davies  (2),  and  in  the  more  recent  decision 
of  The  Attomey-Oeneral  v.  Hinxman{d).  Now,  assuming  that  this 
is  a  void  bequest  (I  am  aware  that  that  is  a  matter  which  is  contro- 
verted), it  is  payable  out  of  the  residue,  because  it  is  payable  out  of 
the  surplus  after  the  payment  of  debts  and  legacies  ;  and  I  do  not 
know  what  constitutes  the  residue,  but  the  surplus  after  the  pay- 
ment of  the  debts  and  legacies.  And  it  is  remarkable  that  when 
you  come  to  the  other  disposition  it  speaks  of  the  remainder, 
that  is,  the  remainder  after  all  those  previous  objects  have  been 

(1)  6  B.  E.  351  (6  Ves.  404).  (3)  22  E.  E.  119  (2  J.  &  W.  270). 

(2)  7  E.  B.  295  (9  Yes.  535). 

B.B. — ^VOL.  LXXX.  3 
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MiTFOBD  satiBfied,  and,  among  others,  this  object  as  to  the  maasoleum  or 
Rbtnoldb.  monument,  which  is  to  be  paid,  as  I  consider,  out  of  the  residue. 
Then  the  only  question  is  this,  is  this  so  uncertain  in  its  nature 
(assuming  that  it  is  a  void  bequest),  so  uncertain  as  to  the  amount 
that  would  be  required  for  it,  as  to  vitiate  the  bequest  to  the  charity 
to  which  I  have  adverted  ? 

Now,  in  the  case  of  Chapman  v.  Brown,  the  Master  of  thb  Bolls, 
Sir  William  Grant,  was  very  desirous,  if  possible,  of  preventing 
this  consequence.     That  was  a  bequest  for  a  chapel.    He  says,  the 
chapel  is  not  defined,  the  nature  and  size  of  it  is  not  ascertcuned, 
[  *^^^  3      and  there  is  no  locality  appointed.    If  I  knew  where  it  was  *to  be 
built,  I  might  form  some  opinion  as  to  what  would  be  required 
for  the  population  of  that  district,  and  I  might,  under  such  circum- 
stances, refer  it  to  the  Master  for  the  purpose  of  ascertaining  what 
sum  would  be  suflBcient  for  the  purpose  of  satisfying  this  bequest. 
Now  those  diflBculties  which  existed  in  the  case  of  Chapman  v.  Broicn 
have  no  existence,  as  it  appears  to  me,  in  the  present  inst^ance. 
The  place  is  defined,  the  very  spot  is  pointed  out,  and  the  extent 
required  for  the  purchase.     The  monument  is  to  contain  the  body 
of  the  testator,  and  the  bodies  of  his  two  parents,  and  of  his  sister. 
The  proper  size  of  it,  therefore,  is  easily  ascertained.     It  is  to  be  a 
suitable  and  handsome   monument,  and  durable,   that  is,   built 
of  durable  materials,  and  in  a  durable  way.    It  does  not  appear  to 
me,  therefore,  that  there  is  in  this  case  that  difficulty  which  existed 
in  the  case  of  Chapman  v.  Brown,  and  which  the  Master  of  thb 
Rolls  there  thought  to  be  insurmountable,  and  which  prevented 
him  from  referring  it  as  a  matter  of  inquiry  to  the  Master.    And  it 
does  not  appear  to  me  that  there  is  in  this  case  any  difficulty,  but 
that  it  may  be  referred  to  the  Master  for  the  purpose  of  ascer- 
taining what  would  be  a  proper  sum  to  carry  that  intention  of  the 
testator  into  effect.    That  sum,  being  once   ascertained,    would 
be  deducted   from  the  residue,  which  would  render  the  amount 
applicable  to  the  charitable  object  certain,  and  that  would  get  rid 
of  the  objection  which  has  been  raised  upon  this  ground. 

It  appears  to  me,  taking  all  these  matters  into  consideration,  that 
this  is  a  good  charitable  bequest,  free  from  any  valid  or  legal 
ooj^i^tion  which  can  be  urged  against  it,  and  that  this  Court  ought 
ultimateij"^  to  direct  this  money  to  be  paid  over  to  the  Governor- 
General.  b?ut  all  this  is  premature.  The'  Vicb-Chancbllor  has 
[  Mss  ]  merely  declare  ^  it  to  be  a  valid  charitable  bequest,  and  ♦so  far  I  am 
of  opinion  that  t.;he  decree  is  right.     I  think,  however,  it  will  be 
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necessary  to  vary  it  in  one  respect ;  namely,  for  the  parpose  of  mitpord 
identifying  what  the  charitable  bequest  is,  to  which  the  decree  rkynoldb. 
refers :  because,  if  the  direction  as  to  the  mausoleum,  which  is 
untouched  by  the  decree,  is  to  be  considered  as  a  charitable  bequest — 
not  a  superstitious  use,  but  a  charitable  bequest — then  there  are 
two  charitable  bequests  contained  in  the  will ;  and  therefore  that 
part  of  the  decree  of  the  Yigb-Changellor,  in  which  he  has 
declared  ''  that  the  charitable  bequest  of  the  residue  in  the  testator's 
will  contained  is  a  valid  charitable  bequest,"  should  be  varied  so  as 
to  identify  the  charitable  bequest  to  which  he  refers,  namely,  that 
which  relates  to  the  inhabitants  of  Dacca.  That  is  the  only 
alteration  which  it  appears  to  me,  at  this  moment,  necessary  to 
make  in  the  decree. 

On  the  cause  being  brought  before  his  Lordship  for  further  1848. 
directions,  he  reserved  the  question  as  to  the  validity  of  the  [i6sinKi09] 
directions,  in  the  eighth  clause  of  the  will,  as  to  the  purchase  of 
the  Mount  and  the  erection  of  a  monument  upon  it ;  but  directed 
the  Master  to  enquire  and  state  what  sum  would  be  reasonably 
required  for  the  purpose  of  carrying  those  directions  into  effect  (i). 
The  Master  reported  that  1,269Z.  Bs.  would  be  reasonably  required 
for  that  purpose.  The  widow  excepted  to  the  report.  Lord  Lynd- 
HUBST,  after  hearing  the  exceptions  argued,  but  without  either 
allowing  or  overruling  them,  ordered  the  Master,  in  proceeding 
with  that  part  of  the  order  on  further  directions  which  directed 
him  to  enquire  what  sum  would  be  reasonably  required  for  the 
purpose  of  carrying  the  directions  in  the  eighth  clause  of  the  will 
into  effect,  to  enquire  and  state  on  what  terms  (if  any)  the  owner 
of  the  Mount  would  sell  it  (2) ;  and  that  the  now  stating  order  should 
be  without  prejudice  to  any  question  in  the  cause,  and  that  the 
further  directions  should  stand  over  in  the  mean  time.  The  Master 
reported  that  the  ^owner  would  not  sell  the  Mount  on  any  terms,  L  *i^<)  ] 
for  the  purposes  mentioned  in  the  will. 

The  cause  was  now  brought  before  the  Vice-Chancellor  to  be 
heard  for  further  directions  on  the  two  last-mentioned  reports. 

Mr.  Bethell  and  Mr.  Heathfield,  for  the  plaintiff,  the  testator's 
widow; 

Hitherto  the  Court  has  decided  nothing  in  the  cause,  except  that, 
taking  the  ninth  clause  in  the  will  abstractedly — that  is,  assuming 
(1)  1  Ph.  199.  (2)  1  Ph.  708,  709. 
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MiTFOBD  that  the  owner  of  the  Mount  would  sell  it  and  that  there  would  be 
Rkynolds.  a  residue  for  the  ninth  clause  to  operate  upon, — the  gift  in  that 
clause  for  the  benefit  of  the  inhabitants  of  Dacca,  was  good  as  a 
charitable  gift.  The  Court  is  now  called  upon  to  determine  whether, 
under  the  circumstances  of  the  case,  there  is  any  property  upon 
which  that  clause  can  operate. 

The  testator,  after  disposing,  in  the  first  seven  clauses  of  his  will, 
of  a  considerable  portion  of  his  property  in  the  shape  of  legacies, 
subjects  the  whole  of  the  surplus  to  the  operation  of  the  eighth 
clause.  By  the  ninth  clause,  he  disposes  of  the  remainder  of  that 
surplus,  (if  there  should  be  any)  after  fulfilling  the  directions  in  the 
eighth  clause.  That  being  so,  and  the  purposes  of  the  disposition 
made  by  the  eighth  clause  having  utterly  failed,  there  is  no  subject- 
matter  which  can  be  made  applicable  to  the  purposes  of  the  ninth 
clause :  the  Court  cannot  say  what  residue,  or  whether  any  residue 
is  applicable  to  those  purposes. 

(The  Vice-chancellor  :  You  mean  that,  as  the  purposes  of  the 
[•111  ]       eighth  clause  *cannot  be  carried  into  effect,  there  is  nothing  to 
determine  the  amount  of  the  gift  in  the  ninth  clause.) 

Yes :  and  we  submit  that,  as  the  testator  has  dedicated  the  whole 
surplus  of  his  property,  after  his  debts  and  legacies  have  been  paid, 
to  the  purposes  of  the  eighth  clause,  and  as  the  Court  cannot  say 
that  any  thing  short  of  the  whole  would  be  required  for  those 
purposes,  the  necessary  consequence  is  that  the  whole  belongs 
to  his  widow  and  next  of  kin:  Chapman  v.  Brown  (i),  The 
Alt (yrney -General  v.  Daiies  (2),  and  The  Attxyniey-General  v. 
Hinj;man  (3).  When  this  cause  was  before  Lord  Lyndhurst,  his 
Lordship  assumed  that  there  would  be  no  difficulty  in  purchasing 
the  Mount,  and  the  orders  made  by  him  were  made  on  that 
ground. 

Afr.  Rolt  and  Mr.  Stevens,  for  the  testator's  next  of  kin,  said 
that  the  amount  of  the  gift  intended  to  be  made  by  the  ninth 
clause,  was  undefined  by  the  will,  and,  as  it  now  appeared  that  the 
owner  of  the  Mount  would  not  sell  it,  the  amount  was  undefinable : 
and  that  that  fact  was  not  ascertained  when  the  cause  was  before 
Lord  Lyndhurst. 

They  relied  on  The  Attarney-General  v.  Hinxman. 

(1)  6  E.  R.  351  (6  Ves.  404).  (3)  22  E.  E.  119  (2  J.  &  W.  270). 

(2)  7  R.  E.  296  (9  Vea.  536). 
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Mr.  Stuart,  Mr,  L.  Wigram  and  Mr.  Lloyd,  for  the  East  India      Mitfobd 
Company  and  Lord  Auckland :  Reynolds. 

The  proper  construction  and  legal  effect,  of  the  eighth  clause  in 
the  will,  is  that  the  executors  are  to  set  apart,  out  of  the  residue  of 
the  testator's  estate,  so  much  money  as  may  be  reasonably  required 
to  buy  the  Mount  and  *erect  a  monument  upon  it.  Therefore,  the  [  'na  ] 
difficulty,  which  existed  in  Chapman  v.  Brown,  does  not  exist  in  the 
present  case:  for,  as  Lord  Ltndhurst  observed,  the  purposes  of 
the  eighth  clause  are  mentioned  with  great  particularity,  and 
therefore  the  sum  required  for  those  purposes,  may  be  easily 
ascertained.  Lord  Ltndhxjrst's  decree  is  a  conclusive  and  binding 
decision  that  the  construction  of  the  eighth  clause  which  we  contend 
for,  is  the  true  construction.  The  Master  has  reported,  in  pursuance 
of  that  decree,  that  1,269L  8«.  would  be  reasonably  required  for  the 
purposes  in  question ;  and  his  report,  as  well  as  the  decree,  remain 
undisturbed.  The  argument  of  the  counsel  on  the  other  side,  can 
be  of  no  avail  so  long  as  the  decree  remains  unreversed.  They 
contend  that  the  purposes  of  the  eighth  clause  cannot  be  carried 
into  effect;  that  the  gift  in  the  ninth  clause  is  not  a  good  charitable 
bequest,  but  is  void  and  of  no  effect,  and  that  the  testator's  widow 
and  next  of  kin  are  entitled  to  the  whole  surplus  of  his  estate  after 
payment  of  his  debts  and  legacies.  But  your  Honour  cannot  make 
a  declaration  to  that  effect,  so  long  as  Lord  Lyndhurst's  decree 
remains  in  force ;  for  it  would  be  in  direct  conflict  with  that  decree. 

When  Lord  Ltndhurst  directed  the  Master,  in  proceeding  with 
that  part  of  the  order  on  further  directions  which  directed  him  to 
inquire  what  sum  would  be  reasonably  required  for  the  purpose  of 
carrying  the  directions  in  the  eighth  clause  of  the  will  into  effect, 
to  inquire  and  state  on  what  terms  (if  any)  the  owner  of  the  Mount 
would  sell  it,  his  Lordship  did  not  mean  to  depart,  in  the  slightest 
degree,  from  his  decree  at  the  hearing  of  the  cause  :  his  reason  for 
giving  that  direction  was  that,  though  a  land-surveyor  might  be  of 
opinion  that  the  Mount  was  not  worth  more  than  lOOZ.  for  instance, 
it  by  ♦no  means  followed  that,  if  the  owner  asked  llOZ.,  it  would  [  *ii3] 
be  unreasonable  to  give  it.  Therefore  that  direction  was  consistent 
with  the  decree  and  with  the  order  on  further  directions  also. 
Besides,  his  Lordship,  in  order  further  to  guard  himself  in  direct- 
ing the  additional  inquiry,  specially  provided  that  the  order  should 
not  prejudice  any  question  in  the  cause. 

We  will  now  make  a  few  observations  upon  the  cases  cited  for 
the  plaintiff,  in  order  to  show  that  they  do  not  apply  to  the  present 
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MiTFORD  case.  In  Chapman  v.  Brown  and  The  Attoimey-Generalv.  Hinxnian, 
TiETNOLDs.  the  amount  due  to  the  first  bequest,  could  not  be  ascertained,  and, 
consequently,  the  surplus  could  not  be  ascertained.  But,  in  the 
present  case,  the  amount  required  for  the  purposes  of  the  eighth 
clause,  not  only  can  be,  but  has  been  ascertained,  and,  therefore, 
the  amount  of  the  surplus  can  be  ascertained.  The  Master  of  the 
Bolls  says,  in  Chapman  v.  Brown :  "  If  it  could  be  reduced  to  any 
certainty,  how  much  would  have  been  employed,  by  the  executors, 
for  the  other  purposes,  the  residue  ought  to  be  employed  under  this 
last  direction,  viz.,  for  charitable  purposes  generally.*' 

The  Vicb-Chancellor  : 

How  can  it  be  made  out,  with  certainty,  what  sum  would  have 
been  employed  in  purchasing  the  Mount  ? 

Argument  continued : 

Suppose  that  the  full  value  of  the  Mount  were  1,500Z.,  and  that 
the  owner  asked  15,000Z.  for  it :  could  any  one  say  that  the  meaning 
of  the  eighth  clause  was  that  the  executors  were  to  pay  that  sum  ? 
That  was  not  the  construction  which  Lord  Lyndhxjrst  put  upon 
the  clause :  he  considered  that  the  true  construction  was,  not  that 
[  *ii4  ]  the  executors  were  to  comply  with  any  *demand,  however  exorbi- 
tant, that  the  owner  might  think  proper  to  make ;  but  that  they 
were  to  pay  a  reasonable  price :  and  we  submit  that  your  Honour 
is  bound  by  that  construction. 

There  is  another  distinction  between  this  case  and  Chapman  v. 
Brown  and  The  Attorney-General  v.  Hinxman,  namely,  that,  in 
those  cases,  the  uncertainty  as  to  the  amount  due  to  the  prior 
bequest,  appeared  on  the  face  of  the  will.  Here,  the  uncertainty 
(if  any)  does  not  appear  on  the  face  of  the  will,  but  has  arisen  from 
matter  dehors  the  will,  namely,  the  refusal  of  the  owner  to  sell  the 
Mount.  If  the  owner  had  said  that  he  would  take  for  it  what  it 
was  reasonably  worth,  it  was  admitted  that  the  bequest  to  the 
Dacca  charity  would  have  been  good :  but  it  was  said  that,  as  the 
owner  had  refused  to  sell  it  on  any  terms,  the  bequest  was  void. 
So  that,  according  to  the  argument  for  the  plaintiff,  the  validity  of 
that  bequest  is  to  depend  upon  the  will  of  a  stranger. 

The  Vicb-Chancbllor  : 

Is  not  this  the  true  effect  of  Lord  Lyndhurst's  decision :  that  the 
bequest  to  the  Dacca  charity,  was  a  good  bequest,  provided  there 
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was  a  fund  applicable  to  it ;  but,  if  it  was  impossible  to  say  how     Mitfobd 
much  was  applicable  to  it,  that  the  bequest  must  fail  ?  rbtn^olds. 

Argument  continued : 

We  entertain  not  the  slightest  doubt  that  Lord  Lyndhurst's 
meaning  was  that  the  residue,  after  deducting  what  might  be 
reasonably  required  to  buy  the  Mount,  (not  what  the  owner  might 
think  proper  to  ask  for  it)  was  well  given  to  the  Dacca  charity ; 
and  we  submit  that  this  branch  of  the  Court,  is  bound  by  his 
Lordship's  decision. 

Mr.  Wray,  for  the  Attorney -Oeneraly  said  that  the  *direction  [  *115] 
in  the  eighth  clause  of  the  will,  was  illegal  and  offensive  to  public 
decency,  and  was  also  void  under  the  Statute  of  Mortmain ;  for  one 
of  the  purposes  for  which  the  Mount  was  directed  to  be  purchased, 
was  that  it  might  be  made  ornamental  to  a  town ;  which  was  a 
public  purpose:  and,  consequently,  that  the  money  which  would 
have  been  required  for  those  purposes,  passed,  under  the  ninth 
clause,  to  the  Dacca  charity. 

Mr.  Craig  and  Mr.  Shee  appeared  for  the  executors  of  the 
testator;  and 

Mr,  Loivndes  and  Mr.  Leach  for  another  party. 

Mr.  Bethell  replied. 

Thb  Vice-chancellor: 

Before  I  decide  this  case  I  shall  look  at  the  Master's  reports,  and 
read  over  the  whole  of  the  will. 

The  Vice-chancellor:  1848. 

In  this  case,  I  thought  it  right,  before  I  decided  what  seems  to  ..L. ' 
be  the  last  point  in  the  cause,  to  read  over  the  will  and  all  the  other 
papers  in  the  cause,  in  order  that  I  might  see  what  had  been  done 
in  it.  Mr.  Phillips,  in  his  report  of  the  case  upon  the  first  question, 
mentions  that,  when  an  appeal  was  presented,  to  Lord  Cottenham, 
against  the  decree  which  I  originally  made  in  1888,  his  Lordship 
did  not  think  fit  to  express  any  opinion  upon  the  point  which  I  had 
decided  (i) ;  and,  as  I  understand,  *made  no  order  except  that,  in  [  *116  ] 
addition  to  the  inquiries  directed  by  my  decree  of  1888,  he  directed 
one  special  inquiry,  upon  a  point  which  was  not  raised  when  the 

(1)  1  Ph.  187,  188. 
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MiTFORD  cause  was  before  me,  and  which  seems  to  have  been  answered  by 
Rkynolds.  the  separate  report  of  the  Master.  The  Master,  in  pursuance  of 
my  decree,  made  a  general  report  as  to  debts,  legacies,  &c.,  but  did 
not  notice  his  separate  report.  The  appeal,  came  before  Lord 
Lyndhurst  in  1842;  and  his  Lordship  declared  that  the  bequest 
contained  in  the  ninth  clause  of  the  will,  was  a  good  charitable 
bequest.  That  is  the  whole  of  his  Lordship's  declaration  with 
respect  to  that  bequest :  therefore,  it  must  be  taken  to  be  a  good 
bequest  under  all  circumstances.  With  respect  to  the  eighth 
clause,  his  Lordship,  on  the  cause  coming  on  to  be  heard 
before  him  for  further  directions,  ordered  the  Master  to  inquire 
and  state  what  sum  would  be  reasonably  required  for  the  pur- 
pose of  carrying  into  effect  the  direction  of  the  testator  which 
was  given  in  that  clause.  His  Lordship  then  states,  at  length, 
the  words  of  the  eighth  clause,  and  then  goes  on  to  say : 
"But  such  inquiry  is  to  be  without  prejudice  to  any  question 
as  to  the  validity  of  the  last-mentioned  bequest."  It  is  quite  plain, 
therefore,  that  his  Lordship  did  mean  that  any  declaration  that 
might  be  made  with  respect  to  the  eighth  clause,  should  depend 
upon  other  circumstances  than  those  which  appear  on  the  face  of 
the  bequest  itself. 

Then  the  Master  made  a  report  (certainly  of  a  very  singular  kind) 
to  which  exceptions  were  taken.  Lord  Lyndhurst  thought  it  right 
neither  to  allow  nor  to  disallow  those  exceptions ;  but  directed  the 
Master,  not  to  review  his  report,  but  to  inquire  and  state  on  what 
[  ♦117  ]  terms,  if  any,  the  owner  of  the  land  called  the  Mount,  *  would  sell 
it  (i).  In  obedience  to  that  order,  the  Master  has  made  a  report 
which  is,  in  substance,  that  Sir  John  Swinburn,  the  owner  of  the 
Mount,  will  not  sell  it:  and  the  consequence  is  that  the  eighth 
clause  wholly  fails. 

That  being  the  case,  I  was  very  much  pressed,  by  the  counsel  for 
the  next  of  kin,  to  hold  that  the  ninth  clause  also  fails.  I  do  not, 
however,  think  that  I  am  at  liberty  to  say  so.  For  Lord  Lyndhurst 
seems  to  me  to  have  concluded  the  question ;  inasmuch  as,  when 
he  made  the  order  with  respect  to  the  eighth  clause,  he  expressly 
declared  that  it  should  be  without  prejudice  to  any  question  as  to 
the  validity  of  the  bequest  contained  therein :  but,  when  he  made 
the  order  as  to  the  ninth  clause,  he  finally,  absolutely  and  without 
any  qualification,  declared  that  the  bequest  contained  in  that  clause, 
was  a  good  charitable  bequest ;  and  it  cannot  be  a  good  charitable 

(1)  1  Ph.  709. 
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bequest  witboat  being  a  good  bequest.  That  bequest  then  being  mitfobd 
good,  and  the  bequest  contained  in  the  eighth  clause  totally  failing,  retnold& 
that  portion  of  the  personal  estate  which  might  have  been  required 
to  answer  the  purposes  of  the  eighth  clause,  necessarily  falls  into 
that  which  is  the  subject  of  the  ninth  clause.  The  same  language, 
you  will  observe,  is  not  used  there,  as  is  used  in  the  eighth  clause : 
but  the  remainder  of  his  property,  is  the  expression  used.  The 
language  of  the  eighth  clause,  (which  seems  to  have  been,  in  some 
measure,  the  subject  of  criticism  upon  the  discussion  before  Lord 
Lyndhurst)  after  giving  the  direction  to  purchase  the  Mount,  was 
this :  *'  the  expenses  whereof  for  the  purchase,  the  construction  of 
the  monument,  &c.,  are  to  be  met  and  provided  from  the  surplus 
of  property  that  will  and  may  be  found  after  the  payment  and  dis- 
cbarge shall  have  been  *made  of  the  above  legacies  and  bequests,  [  *n8  ] 
&c. :  and,  though  aware  that  the  monument-mount  may  not  be 
consecrated,  I  direct  and  expressly  will  and  command  that  this 
injunction  of  the  place  for  final  interment,  be  absolutely  attended 
to  and  carried  into  instant  efifect  and  completion.'*  These  are  the 
special  words  which  are  used  in  the  eighth  clause;  and  the  fair 
inference  from  them  is  that  the  testator  did  not  mean  that,  in  order 
that  there  might  be  this  unconsecrated  re-burial  of  those  who  were 
dear  to  him  and  an  unconsecrated  burial  of  himself,  those  legacies 
should  be  disappointed ;  and,  therefore,  he  says  that  the  expenses 
are  to  be  provided  from  the  surplus  property  that  will  and  may  be 
found  after  the  payment  and  discharge  shall  have  been  made  of  the 
above  legacies,  bequests,  &c.  But,  when  you  come  to  the  ninth 
clause,  it  is  a  simple  bequest :  "  I  will,  devise,  give,  and  bequeath 
the  remainder  of  my  property,  of  whatsoever  kind  and  description 
and  that  may  arise  from  the  sale  of  my  effects,  after  deducting  the 
annual  amount  that  will  be  requisite  to  defray  the  keep  of  my 
horses."  Therefore,  it  appears  to  me  that  the  matter  is  concluded. 
And,  as  I  find  it  now  established,  by  the  Master's  report,  that  the 
bequest  in  the  eighth  clause  has  totally  failed,  because  the  Mount 
cannot  be  purchased,  it  follows,  as  a  legitimate  consequence  from 
the  decree  of  Lord  Lyndhubst,  that  the  order  to  be  made  must  be 
one  which,  after  making  provision  for  the  horses  and  for  the  pay- 
ment of  such  legacies  (if  any)  as  remain  to  be  paid  and  directing 
the  costs  to  be  paid,  will  order  the  residue  to  be  paid  over  to 
Lord  Auckland,  who,  as  I  understand,  it  is  conventionally  agreed, 
for  the  purpose  of  this  suit,  shall  represent  the  Government  in  India. 

Now  that  is  my  opinion  in  consequence  of  what  Lord  *Lyndhurst       [  'n^  ] 


4a  1848.    CH.    16  SIMONS,  119—120.  [b.b. 

MiTFORD  has  decided.  But,  if  he  had  not  so  decided,  I  should  have  been  of 
Reynolds,  th©  same  opinion.  For  I  have  considered,  very  attentively,  those 
three  cases  of  Chapman  v.  Brotvn,  The  Attorney-General  v.  Davies, 
and  The  Attorney-General  v.  Hinxnian,  and  the  conclusion  which 
I  have  arrived  at,  is  that  they  do  not  affect  the  present  case : 
because,  in  this  case,  there  is  no  such  implication  of  the  subject- 
matter  of  the  ninth  bequest  with  the  subject-matter  of  the  eighth, 
as  to  make  it  a  necessary  consequence  that,  if  the  eighth  fails,  the 
ninth  fails.  Suppose  that  a  testator  were  to  say  that,  after  pay- 
ment of  his  funeral  and  testamentary  expenses,  debts  and  legacies, 
the  residue  of  his  property  should  go  to  A.  B. :  and  then  suppose 
that  the  testator  were  to  be  drowned  at  sea ;  in  which  case  there 
could  be  no  funeral  expenses.  Would  anybody  in  Westminster  Hall 
say  that,  because  there  was  no  interment,  and,  therefore,  there 
could  be  no  funeral  expenses,  the  gift  of  the  residue  could  not  take 
effect?  It  seems  to  me  that,  in  effect,  The  Attorney-General  v. 
Hinxman,  as  far  as  it  goes,  is  an  authority  in  favour  of  the  opinion 
which  I  have  formed,  if  authority  were  wanting,  which  I  deny ; 
because  I  consider  the  point  to  be  concluded  by  the  general  law  of 
the  land.  In  The  Attorney-General  v.  Hinxman^  it  was  held,  as  a 
matter  of  course,  that,  because  the  particular  charity  failed,  what 
would  have  been  appropriated  to  it,  fell  into  the  residue :  that  is, 
not  for  the  benefit  of  the  next  of  kin,  for  they  were  not  parties  to 
the  suit,  but  for  the  benefit  of  a  person  of  the  name  of  King,  who 
was  the  legatee  of  the  residue. 

I  admit,  with  respect  to  the  case  of  Chapman  v.  Brown,  that  the 
Master  of  the  Bolls  did  hold  that  the  ultimate  disposition  of  the 
residue  was  so  implicated  with  that  which  preceded  it,  that  the  one 
could  not  be  separated  from  the  other.  But  I  have  read  the  eighth 
[  •120  ]  *clause  in  the  will  now  before  me,  most  attentively,  and  I  cannot  see 
that  there  is  anything  whatever  which  affects  the  validity  of  the 
bequest  in  the  ninth  clause,  owing  to  the  circumstances  that  the 
bequest  in  the  eighth  clause,  has  wholly  failed,  not  on  account  of 
any  matter  of  law,  but  on  account  of  a  matter  of  fact.  I  use  that 
particular  expression  because  I  thought  it  right,  before  I  decided 
the  case,  to  read  over  this  fantastical  will ;  and  I  observe  that  the 
testator  says  that  his  will  shall  take  effect  whatever  the  law  maybe. 
That  may  be  foolish  enough ;  but  you  cannot  assume  anything  so 
grossly  absurd  as  that  he  meant  that  the  bequest  should  take  effect, 
if,  in  point  of  fact,  it  could  not.  And,  as  it  has  failed  in  point  of 
fact,  my  opinion  is  that  the  case  must  be  considered  as  if  it  had  not 
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been  made  at  all ;  and  that  therefore  the  decree  mnst  be  as  I  have 
stated. 

However,  my  opinion  is  that  Lord  Lyndhxjrst's  decree  has  con- 
cluded the  point;  and  it  is  not  for  me,  sitting  in  this  inferior 
jurisdiction,  to  entertain  the  question  whether  the  bequest  is  good 
or  bad. 


MiTFOBD 

r. 

RKTNOLDfil. 


Declare  that,  it  appearing,  by  the  Master's  report,  that  the 
Mount  cannot  be  purchased,  the  bequest  in  the  eighth  clause  totally 
fails,  and  that  the  clear  residue  of  the  testator's  estate,  after  pay- 
ment of  his  funeral  expenses,  debts  and  legacies  and  the  costs  of 
the  suit,  ought  to  be  paid  to  the  Governor-General  of  India,  for  the 
charitable  purposes  expressed  in  the  ninth  clause.  The  order 
then  directed  the  costs  of  all  parties  to  be  taxed,  and  made  provision 
for  the  maintenance  of  the  testator's  horses ;  and,  on  the  death  of 
them  or  either  of  them,  the  Governor-General  was  to  be  at  liberty 
to  apply  to  the  Court  as  he  might  be  advised. — Beg.  Lib.  B.  1847, 
fol.  1044. 

m 

In  re  F0R8HAW. 

(16  Simons,  121 ;  8.  C.  17  L.  J.  Ch.  61.) 

After  A.  had  employed  Messrs.  B.  and  C.  as  his  solicitors,  they  took  D. 
into  partnership  with  them,  and  A.  employed  the  new  firm.  In  the  course 
of  that  employment,  papers  belonging  to  him  came  into  their  possession : 

Held  that  B.  and  0.  had  no  lien  on  the  papers  for  costs  which  A.  owed 
ihem,  before  they  took  D.  into  partnership. 

Aptbb  one  Cole  had  employed  Messrs.  Forshaw  and  Blundell  as 
his  solicitors,  those  gentlemen  took  in  another  partner,  whose  name 
also  was  Forshaw ;  and  Cole  employed  the  new  firm.  In  the  course 
of  that  employment,  papers  belonging  to  him  came  into  their 
possession.  Forshaw  and  Blundell  claimed  a  lien,  on  those  papers, 
for  the  amount  of  a  bill  due  to  them,  from  Cole,  for  business  done 
before  they  took  in  their  new  partner. 

The  Vicb-Chancellob  held  that  the  claim  could  not  be  supported ; 
because  the  papers  came  into  the  possession,  not  of  Forshaw  and 
Blundell,  but  of  Forshaw,  Blundell  and  Forshaw. 


1847. 
Dee.  20. 

Shadwbll, 
V.-C. 

[121] 


Mr.  Bethell,  Mr.  AdamSf  Mr.  Bacon  and  Mr.  Dickinsorif  were 
the  counsel  in  the  case. 
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1848.  EAINCOCK  V.  YOUNG. 

Jan.  SI. 
Feb.  8.  (16  Simons,  122—124.) 

Shad  Leave  given,  to  a  defendant,  to  file  a  supplemental  answer,  notwith- 

Y  .Q       *  standing  the  information  which  he  wished  to  avail  himself  of,  had  been 

r  122  1  obtained  through  a  violation  of  professional  confidence. 

In  July,  1841,  the  defendant  purchased  a  house  and  piece  of  land 
of  the  plaintiff,  the  title  to  which  depended  upon  the  plaintiff 'b  wife 
being  the  only  child  and  heir-at-law  of  Ann  Hopley,  widow.  In 
1848  one  Peter  Hopley  recovered  the  premises  from  the  defendant 
by  an  ejectment  brought  by  him  as  heir  to  Ann  Hopley.  The 
defendant,  thereupon,  brought  an  action  against  the  plaintiff,  on 
the  covenants  for  title  and  quiet  enjoyment  contained  in  the  con- 
veyance of  the  premises  to  him.  The  bill  was  filed  to  restrain  that 
action. 

After  the  defendant  had  answered  the  bill  and  his  answer  had 
been  replied  to,  he  moved  for  leave  to  file  a  supplemental  answer, 
for  the  purpose  of  stating  and  putting  in  issue  the  fact  (which  had 
come  to  his  knowledge  since  his  answer  was  filed)  that,  before  and 
at  the  time  of  the  sale,  the  plaintiff  and  his  wife  had  good  reason 
to  believe  and  did  believe  that  they  or  either  of  them  had  not  a 
good  title  to  the  premises,  and  that  the  wife  was  not  the  legitimate 
child  or  heir-at-law  of  Ann  Hopley. 

It  appeared,  from  the  afQdavit  in  support  of  the  motion,  that  the 
plaintiff 's  solicitor  had  shown  the  defendant  the  copy  of  a  letter 
which  he  had  written  to  the  plaintiff,  and  a  letter  which  he  had 
received  from  the  plaintiff,  and  that  the  defendant  thereby  became 
aware  of  the  facts  which  he  wished  to  state  in  the  supplemental 
answer. 

[  123  ]  Mr.  Stuart  and  Mr.  Haldane  supported  the  motion. 

Mr.  Bethell  and  Mr.  BoyU  opposed  it  on  three  grounds :  first, 
because  the  object  of  the  motion  was  to  enable  the  defendant,  not 
to  rectify  an  error  or  mis-statement  in  his  original  answer,  (which, 
they  said,  was  the  only  purpose  for  which  the  Court  would  allow  a 
supplemental  answer  to  be  filed,)  but  to  make  a  new,  substantial, 
and  independent  defence,  which  was  not  even  hinted  at  in  the 
original  answer,  and  was  wholly  inconsistent  with  and  would  entirely 
supersede  the  defence  made  by  it :  secondly,  because  the  information 
which  the  defendant  wished  to  avail  himself  of,  had  been  obtained 
through  a  violation  of  professional  confidence,  which  the  Court 
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would  have  restrained  if  it  had  been  applied  to  in  proper  time, 
and  ought  not  now  to  allow  the  defendant  to  take  advantage  of : 
and,  thirdly,  because  no  new  fact  could  be  put  in  issue  after 
replication,  except  by  a  cross  bill. 

The  Vicb-Chancellor  : 

I  think  that  the  order  ought  to  be  made. 

The  story  is  this.  (His  Honour,  after  stating  the  facts  of  the 
case  and  observing  upon  some  of  the  statements  in  the  bill 
proceeded  thus :) 

I  think  that  the  plaintiff,  when  he  agreed  to  sell  the  house  and 
piece  of  land  to  the  defendant,  did  believe  that  his  wife  was  illegiti- 
mate ;  and  I  think  too  that  the  ^manner  in  which  that  fact  came 
to  the  knowledge  of  the  defendant,  forms  no  objection  to  the 
granting  of  the  motion.  The  defendant,  however,  must  pay  the 
costs  of  the  motion  and  must  file  his  supplemental  answer  within 
a  fortnight :  and,  unless  the  plaintiff  wishes  to  amend  his  bill,  the 
replication  must  stand  as  a  replication  to  the  supplemental  as  well 
as  the  original  answer. 


Baincook 

r. 
YOUKO. 


[  ^124  ] 


PEESTON  V.  MELVILLE  (I). 

(16  Simons,  163—164.) 

A  tenant  for  life  of  Bank  stock,  held  entitled  to  a  bonus  of  one  per  cent, 
directed  to  be  made  out  of  the  interest  and  profits  on  the  capital  stock  of 
the  Bank. 

[An  order  in  this  case  directed  that  Lady  Preston,  the  plaintiff  in 
the  suit,]  should  transfer  to  the  Accountant-General,  11,620!.  16^.  6d. 
Bank  stock,  and  certain  sums  of  Government  stock  ;  and  that  one 
tbird  of  the  interest  to  accrue  thereon  should  be  paid  to  Lady 
Preston  during  her  life  or  until  further  order,  one  other  third,  to 
the  defendant  Catherine  Preston  during  her  life  or  until  further 
order,  and  the  remaining  third,  to  the  defendant  Lady  Hay  during 
her  life  or  until  further  order. 

At  a  general  court  of  the  Governor  and  Company  of  the  Bank 
of  England,  held  on  the  18th  March,  1847,  a  motion  that  a  dividend 
be  made  of  8/.  10«.  per  cent,  interest  and  profits  for  the  half-year 
ending  the  5th  April  then  next,  without  any  deduction  on  account 
of  income  tax,  and  that,  in  addition  thereto,  a  bonus  out  of  the 
interest  and  profits,  be  made  of  one  per  cent,  on  the  capital  stock 

(1)  In  re  Bouch  (1885)  29  Ch.  D.  635,  656,  12  App.  Cas.  385,  395,  56  L.  J.  Ch. 
1037,  57  L.  T.  345. 


1848. 
Jan.  28. 

Sha  DWELL, 
V.-C. 

[163] 


46 


1848.    CH.     16  SIMONS,  163—164. 


[r.r. 


Preston 

Mblvillb. 

[  •le*  ] 


of  the  Corporation,  was  made  and  carried,  and  was  confirmed  by 
ballot  a  few  days  afterwards. 

On  the  10th  April,  1847,  the  Accountant-General  *received 
406^.  14«.  Id.,  the  amount  of  the  dividend  on  the  Bank  stock,  and 
116Z.  is.  2d.,  the  amount  of  the  bonus  payable  in  respect  of  it  in 
pursuance  of  the  resolution  of  March,  1847. 

Upon  the  hearing  of  a  petition  in  the  cause,  a  question  arose 
whether  the  tenants  for  life  or  the  parties  in  remainder  were 
entitled  to  the  bonus. 

It  appeared  that  only  one  warrant  was  issued  by  the  Bank  for 
payjnent  of  the  4062.  14«.  Id.  and  1162.  is.  2d.,  and  that  the  Bank 
would  pay  both  sums  to  a  party  holding  a  power  of  attorney  for 
the  receipt  of  dividends. 

Mr.  Stuart  and  Mr.  Currey  for  the  tenants  for  life,   cited 
Barclay  v.  Wainewiight  (i). 

Mr.  Ijoivndes  and  Mr.  Dickinson  for  the  parties  in  remainder, 
submitted  the  point  to  the  Court. 

The  Vicb-Chanobllor  held  that  the  tenants  for  life  were  entitled 
to  the  bonus  as  well  as  the  dividend. 


1848. 
Avg,  2. 

Shadwell, 
V.-C. 

[174] 


[  -175  ] 


Ex  PARTE  BEADSHAW. 

(16  Simons,  174—176  ;  S.  0.  5  RaU.  Gas.  432 ;  17  L.  J.  CL  454;  12  Jur.  888.) 

A  land-owner  refused  to  acoept  purchase-money  awarded  to  be  paid  to 
him  by  a  Railway  Company,  because  he  believed  the  award  to  be  invalid 
in  law.  The  Judges  of  tlie  Court  of  Queen's  Bench,  after  hearing  the 
question  argued  at  great  length  and  taking  time  to  consider  their  judgment, 
decided  that  the  award  was  vaUd : 

Held  that  the  land-owner's  refusal  to  receive  the  money,  was  not  a  wilful 
refusal  within  the  meaning  of  the  80th  section  of  the  Lands  Clauses  Act 

In  this  case,  the  Bailway  Company,  in  consequence  of  the  petitioner 
having  refused  to  accept  from  them,  2,5602.  *which  had  been 
awarded  to  him  for  the  purchase  of  certain  lands  of  which  he  was 
the  owner  and  which  they  required  for  the  purposes  of  their  under- 
taking, paid  the  money  into  the  Bank  under  the  76th  sect,  of  the 
Lands  Clauses  Act.  The  petitioner  refused  to  accept  the  money 
because,  as  he  deposed,  he  conscientiously  believed  the  award  to  be 
invalid  in  law :  and,  under  that  impression,  he  obtained  a  rule  from 


(1)  9  E.  B.  245  (14  Yes.  66). 
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the  Court  of  Queen's  Bench,  calling  upon  the  Company  to  show 
cause  why  the  award  should  not  be  set  aside.  The  case  was  argued, 
at  great  length,  on  the  2nd  of  May,  1848 ;  and,  at  the  conclusion 
of  the  argument,  the  Judges  took  time  to  consider  tl^eir  judgment. 
On  the  2nd  of  June  following,  they  discharged  the  rule. 

The  question,  on  the  hearing  of  the  petition,  was  whether  the 
money  had  been  deposited  in  the  Bank  :  "  by  reason  of  the  wilful 
refusal  of  the  petitioner  to  receive  the  same  "  [within  s.  80  of 
the  Lands  Clauses  Act]. 

Mr.  BetheU  and  Mr.  Sheffield  appeared  for  the  petitioner,  and 

Mr.  Lloyd  for  the  Company. 

The  Yice-Chamcbllob  said  that  the  Legislature  meant  by  the 
words,  "  wilful  refusal,"  a  refusal  arising  from  an  exercise  of  mere 
will  or  caprice,  and  not  from  an  exercise  of  reason :  and  that,  as 
the  petitioner's  objections  to  the  award  had  been  argued  at  great 
length,  and  the  Judges  of  the  Court  of  Queen's  Bench  had  taken 
time  to  deliberate  before  they  pronounced  judgment  upon  them, 
they  could  not  have  been  captious  or  unsubstantial  ^objections ; 
and,  therefore,  the  refusal  of  the  plaintiff  to  accept  the  money  when 
the  Company  tendered  it  to  him,  was  not  a  wilful  refusal. 


Ex  parte 
Bradshaw. 


[  ♦lie  ] 


WEBSTEE  V.  BODDINGTON. 

(16  Simons,  177.) 

A  testator  empowered  his  executors  for  the  time  being,  to  advance  to  his 
nephew  any  sum  or  sums  of  money  not  exceeding  30,000/.  The  executors 
exercised  the  power  to  the  extent  of  20,000/. : 

Held  that  they  were  not  precluded,  thereby,  from  making  a  further 
advance  to  the  nephew. 

The  testator  is  this  cause  empowered  his  executors  for  the  time 
being  to  advance,  to  his  nephew,  any  sum  or  sums  of  money,  not 
exceeding  80,000Z. 

The  executors  exercised  the  power  to  the  extent  of  20,0002. ;  and 
the  question  was  whether,  as  they  had  done  so,  they  were  not  pre- 
cluded from  advancing  a  further  part  of  the  80,0002.  to  the  nephew. 

Mr.  Uoyd,  for  the  plaintiff,  said  that  some  doubt  was  thrown 
upon  the  question  by  the  case  of  Brown  v.  Nisbett  (i). 

(1)  1  Cox,  13,  in  which  case  there  charge  to  two  daughters  under  a  joint 
was  an  appointment  of  a  whole  portion     power  :  Held  that  on  the  death  of  one 


1848. 
March  10. 

Shadwell, 
V.-C. 

[177] 
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[ILR. 


Webstrr 
r. 

BODDINOTON. 


Mr.  Roll  appeared  for  the  defendants. 

The  Vicb-Chancblloe  : 

The  judgment  attributed  to  the  Lord  Chancellor  in  the  case 
cited,  is  not  very  intelligible  ;  but  the  effect  of  it  seems  to  be  that, 
after  the  husband  and  wife  had  executed  the  power,  jointly,  it  could 
not  be  exercised  by  the  survivor  of  them.  That  case,  therefore, 
has  no  application  to  the  present. 

Here  the  power  has  not  been  fully  executed,  and  the  words,  "  sum 
or  sums  of  money,"  and,  "  my  executors  for  the  time  being,"  are 
used:  therefore,  I  think  that  the  executors  are  at  liberty  to  advance 
the  remaining  10,000Z.  to  the  nephew. 


1848. 

March  15, 16, 

18,21. 

June  15. 

Shadwbll, 
V.-C. 

[178] 


June  15. 
[180] 


WALSH  V.   TEEVANNION  (I). 

(16  Simons,  178--181 ;  S.  C.  12  Jur.  344.) 

At  the  hearing  of  a  cause  to  which  an  infant,  who  was  the  first  tenant  in 
tail  under  a  settlement,  was  a  defendant,  the  Court  made  a  declaration  as 
to  the  intention  of  the  parties  to  the  settlement,  which  bound  the  infantas 
inheritance,  and  sent  a  case  for  the  opinion  of  a  court  of  law  as  to  the  true 
construction  of  the  settlement ;  but,  it  refused  to  give  the  infant  a  day  to 
show  cause  against  the  decree  until  the  hearing  on  the  equity  reserved, 
when  it  would  appear  whether  the  infant  would  be  required  to  execute  a 
conveyance  or  not. 

A  day  to  show  cause  is  only  given  to  an  infant  where  a  decree  or  order 
directs  the  infant  to  do  some  act  on  attaining  21. 

[In  this  case  written  proposals  had  been  made  for  the  settlement 
on  marriage  of  property  comprised  in  a  certain  mortgage,  but  the 
subsequent  settlement  contained  certain  general  words  under  which 
other  estates  might  possibly  be  comprised  which  were  not  intended 
to  be  settled. 

The  Vice- Chancellor,  in  a  suit  to  rectify  the  settlement,  made  a 
decree  declaring  that  it  was  the  intention  of  the  parties  that  only 
the  estates  comprised  in  the  mortgage  should  be  included  in  the 
settlement,  and  directing  that  a  case  should  be  submitted  for  the 
opinion  of  the  Judges  of  the  Queen's  Bench  whether  the  settlement 
comprised  any  other  property  than  that  included  in  the  mortgage.] 

The  question  was  whether  a  day  to  show  cause  against  the  decree, 


daughter  before  the  fund  became  pay- 
able her  appointed  share  sank  for  the 
benefit  of  the  inheritance  and  was  not 
subject  to  any  further  appointment  by 
the  surviving  donee  of  the  power  of 


appointment. — 0.  A.  S. 

(1)  Cited  by  Kay,  J.,  Mellor  v. 
PorifT  (1883)  25  Ch.  D.  158,  159,  63 
L.  J.  Ch.  178,  50  L.  T.  49. 


VOL.  Lxxx.]      1848.    CH.     16  SIMONS,  180—181.  4fil 

ought  to  be  given  to  the  infant  defendant,  who  was  entitled  to  the       Walsh 
first  estate  of  inheritance  ander  the  settlement.  Trevannion. 

Mr.  Stuart   and  Mr.  Bevan,  for   the  infant   [cited   Price  v. 
Carver  (i)  and  other  cases] . 

Mr.  Bethell  and  Mr.  Wilkock,  for  the  plaintiffs,  said  that  the        [  isi  ] 
rule  was,  not   to  give  an  infant  defendant  a  day  to  show  cause, 
unless  the  decree  directed  him  either  to  execute  a  conveyance,  or  to 
be  foreclosed :  Sheffield  v.  The  Duchess  of  Buckingham  (2). 

The  Yice-Chancellor  : 

The  decree  does  not  require  the  infant  to  perform  any  act :  it  is 
merely  preliminary. 

If  the  Judges  of  the  Court  of  Queen's  Bench  should  be  of 
opinion  that  no  estate  passed  by  the  settlement  except  the  one 
mortgaged  to  the  Bank,  there  will  be  nothing  for  the  infant  to  do. 
But,  if  they  should  hold  that  other  estates  did  pass,  it  will  be 
necessary  for  the  infant  to  execute  a  conveyance ;  and  then  a  day 
to  show  cause  against  the  decree,  must  be  given  to  him :  but  there 
is  no  necessity  for  giviag  it  at  present. 


The  bishop   op  HEKEFOKD   v.   GKIFFIN(8).  ,84ft. 

(16  Simona,  190—198 ;  S.  C.  17  L.  J.  Ch.  210 ;  12  Jun  2650  Jan^, 

The  proprietor  of  an  '*  Encyclopsedia  "  who  employs  a  person  to  write  an    Shadwell, 
article  for  publication  in  that  work,  cannot,  without  the  writer's  consent,  ^•'^• 

publish  the  article  in  a  separate  form  or  otherwise  than  in  the  "  Encyclo*         L  ^^^  ] 
paodia,"  unless  the  article  was  written  on  the  terms  that  the  copyright 
therein  should  belong  to  the  proprietor  of  the  *'  Encyclopaedia,*'  for  all 
purposes. 

In  1833  the  plaintiff  at  the  request  of  Messrs.  Baldwin  and 
Cradocky  the  original  proprietors  of  the  ''  Encyclopaedia  Metro- 
politana  "  which  was  then  in  the  course  of  publication,  wrote  an 
article  or  essay  on  the  life  of  Thomas  Aquinas,  for  the  purpose  of 
its  being  inserted  in  the  ''Encyclopsedia/'  and  sent  it  to  them,  and 
they  paid  him  for  it  and  printed  aud  published  it  as  part  of  the 
"  Encyclopsedia."    In  1847  the  defendants,  who  had  then  become 

(1)  45  H.  B.  244  (3  My.  &  Cr.  161).  LimiUd  [1894]  3  Ch.  663,  63  L.  J.  Ch. 

(2)  1  West's  Beports,  684.  See  12  786,  8  E.  500,  71  L.  T.  230 ;  Lawrence 
£.  B.  149,  n.,  where  the  cases  on  this  db  Bullen,  Limited  v.  Aflalo  [1904] 
point  are  oollected.^O.  A.  S.  A.  C.  17,  73  L.  J.  CL  85,  89  L.  T.  569. 

(3)  Johtuon     T.      Qeorge     NeumeSt 

n.u* — ^voL.  Lxxx.  4 
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the  proprietors  of  the  "Encyclopaedia,"  being  about  to  reprint  the 
article  or  essay  and  publish  it  as  a  separate  work,  the  bill  was  filed 
alleging  that  the  plaintiff  composed  the  article  or  essay  and  sold  it 
to  Baldwin  and  Cradock  for  the  purpose  of  its  being  printed  and 
published  as  part  of  the  *'  Encyclopaedia  "  and  not  otherwise;  and 
that  he  had  never  consented  or  agreed  to  its  being  published  as  a 
separate  work ;  and  praying  that  the  defendants  might  be  enjoined 
from  printing,  publishing  or  selling  any  copies  or  copy  of  the  article 
or  essay,  as  a  separate  or  distinct  book,  or  otherwise  than  as  part  of 
the  **Encyclop8Bdia.*' 

The  facts  stated  in  the  bill  having  been  verified  by  affidavit,  the 
Court  granted  the  injunction  on  an  ex  parte  *application.  The 
defendants,  afterwards,  put  in  their  answer,  in  which  [they  stated] 
that,  in  the  absence  of  any  special  agreement  to  the  contrary, 
articles  contributed  to  an  Encyclopaedia,  were,  according  to  the 
custom  prevalent  in  the  trade  and  amongst  authors,  always  under- 
stood to  be  contributed  on  the  terms  that  the  copyright  in  them 
should  belong  to  the  publishers  of  the  ** Encyclopaedia"  for  all 
purposes.     *     »     * 

Mr.  Holt  and  Mr.  Calvert,  now  moved  to  dissolve  the  injunction, 
[and  referred   to    section  18  of   the  Act  to   amend  the  Law  of 
•Copyright,  5  &  6  Vict.  c.  45] . 

The  first  observation  that  we  make  upon  that  section,  is  that  the 
exception  in  it,  applies  to  essays  and  articles  published  in  reviews, 
magazines  or  other  periodical  works  of  a  like  nature,  and  not  to 
Encyclopaedias;  and  that  the  proviso  which  immediately  follows, 
has  the  same  limited  application. 

The  Vice-Chancbllor  : 

I  think  so :  for  that  part  of  the  section  which  precedes  the  excep- 
tion,  mentions  Encyclopaedias  as  well  as  reviews  and  magazines ; 
but  the  word,  **  Encyclopaedia,"  is  omitted  in  the  exception. 

Argument  resumed  : 

*  *  We  submit  that,  as  the  plaintiff  does  not  allege  that  he  made 
any  stipulation  as  to  the  copyright  in  his  essay,  either  when  *he 
agreed  to  write  it  for  Baldwin  and  Cradock,  or  when  he  sent  it  to  them  ; 
and,  as  he  afterwards  received  the  full  price  for  it,  the  necessary 
conclusion,  both  at  law  and  in  equity,  is  that  he  composed  it  on  the 
terms  that  the  entire  copyright  in  it  should  belong  to  Baldwin  and 
Cradock,  the  then  proprietors  of  the  **  Encyclopaedia."     *     ♦    * 


r. 
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Mr.  Serjeant  Tcdfoiird,  Mr.  Bethell  and  Mr.  Fleming^  for  the  Thk 
plainti£f,  said  that  the  proposal  which  Baldwin  and  Gradock  made  Hereford 
to  the  plaintiff,  was  to  write  an  article  or  essay,  on  the  life  of  Thomas 
Aquinas,  for  the  purpose  of  its  being  inserted  in  a  particular  work ; 
and  that  the  plaintiff  wrote  the  article  and  sent  it,  to  Baldwin  and 
Gradock,  for  that  and  for  no  other  purpose  ;  that,  before  the  recent 
Act  of  Parliament,  copyright  could  not  pass  except  by  an  assignment 
in  writing ;  and,  therefore,  the  plaintiff,  when  he  sent  the  manu- 
script to  Baldwin  and  Gradock,  did  not  vest  the  copyright  in  them, 
bat,  merely,  gave  them  licence  to  use  it  for  a  particular  purpose  : 
that  the  recent  Act  of  Parliament  was  mtended  not  to  alter  the 
rights  of  authors  and  publishers  inter  se,  but  only  to  enable  the 
publishers  and  proprietors  of  EncyclopsBdias,  magazines,  &c.,  to 
protect  the  articles,  comprised  in  those  works,  from  being  pirated 
by  strangers,  ^without  proving  a  legal  assignment  of  the  copyright  [  *196  ] 
in  the  articles. 

Mr.  Bolt  replied,  and  concluded  by  asking  that  the  question 
between  the  parties  might  be  determined  by  a  trial  at  law. 

The  Vice-chancellor  : 

My  opinion,  in  this  case,  is  that  there  is  nothing  to  try  at  law. 
Because  the  plaintiff  was  the  original  composer  of  the  article ;  and, 
thereby,  he  had  the  copyright  in  it,  entirely,  except  so  far  as  he 
parted  with  it.  He  represents,  in  his  affidavit,  that  he  was  applied 
to  to  write  it  and  that  he  wrote  it  for  publication  in  the 
"  Encyclopaedia."  He  certainly  represents  that  he  did  not  give  any 
additional  right  beyond  the  mere  right  to  publish  the  article  in  the 
**  Encyclopaedia.'' 

The  defendants,  for  some  reason  or  other,  have  stated  their  case, 
in  their  answer,  in  a  manner  perfectly  novel.  Instead  of  adopting 
the  words  of  the  eighteenth  section  of  the  recent  Act  for  the  amend- 
ment of  the  law  of  copyright,  and  stating  that  they  believe  that 
Messrs.  Baldwin  and  Gradock  employed  the  plaintiff  to  write  the 
article  on  the  terms  that  the  copyright  therein  should  belong  to 
them,  and  that  it  was  paid  for  accordingly ;  they  say  they  believe  it 
to  be  true  that  the  plaintiff,  in  or  about  the  year  1883,  composed  or 
wrote  an  article  or  essay  on  the  life  of  Thomas  Aquinas,  and  forwarded 
it  to  Messrs.  Baldwin  and  Gradock,  and  that  Messrs.  Baldwin  and 
Gradock,  in  the  year  1885,  paid  the  plaintiff,  at  the  rate  of  seven 
guineas  per  sheet,  for  it ;  that  the  payment  so  made,  to  the  plaintiff, 
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was  made  at  the  usaal  rate  at  which  payment  was  made  to  the  authors 
of  articles  for  the  ''Encyclopedia;"  and  that  all  such  articles  *were, 
as  the  defendants  believe,  uniformly  composed  upon  the  terms  that  the 
copyright  in  the  same,  for  all  purposes,  should  belong,  exclusively,  to 
thepublishersandproprietorsof  the '' Encyclopaedia, "  save  and  except 
in  those  instances  in  which  special  agreements  were  made  for  the 
reservation ,  to  such  authors,  of  liberty  to  publish  their  respective  ar ticl es 
in  a  separate  form.  Now  what  is  stated  by  the  statute,  is  that,  if  the 
proprietors  of  an  Encyclopfledia  shall  have  employed  any  persons  to 
compose  articles  for  publication  in  that  work,  and  the  articles  shall 
have  been  composed,  under  that  employment,  on  certain  terms,  then 
such  and  such  rights  shall  result,  provided  there  be  a  payment. 

Then  the  defendants  say  that  they  believe  that  the  ordinary 
terms  of  contract  were  adopted  between  the  plaintiff  and  the 
publishers  of  the  ''Encyclopaedia,"  and  that  no  special  agreement 
was  entered  into  with  respect  to  the  reservation  of  any  right  of 
publication  by  the  plaintiff.  But  it  must  be  observed  that,  accord- 
ing to  the  law,  the  copyright  was  in  the  plaintiff  except  so  far  as  he 
parted  with  it ;  therefore  no  reservation  was  necessary  to  constitute 
a  right  in  him.  And,  when  they  say  that,  in  the  absence  of  any 
special  agreement  to  the  contrary,  articles  contributed  to  Encyclo- 
paedias are,  according  to  the  custom  prevalent  in  the  trade  and 
amongst  authors,  always  understood  to  be  contributed  on  the  terms 
that  the  copyright  shall  belong  to  the  publishers  of  such  Encyclo- 
paedia, for  all  purposes,  it  appears  to  me  that  they  do  not  meet  the 
plaintiff's  case.  Instead  of  saying,  simply,  that  they  believed  that 
the  contract  was  that  the  plaintiff  should  write  the  article  in 
question  for  Messrs.  Baldwin  and  Gradock,  and  that  he  should  be 
paid  for  it  on  the  terms  that  the  copyright  in  it  should  belong  to 
Messrs.  Baldwin  and  Gradock,  they  *use  this  circumlocutory 
language  which  purposely  avoids  stating  that  which  alone  would 
have  any  weight  if  it  had  been  stated.  And  then,  under  this 
roundabout  form  of  representing  what  were  the  ordinary  terms, 
save  and  except  where  there  were  exceptions,  and  so  managing  the 
statement  of  the  case  that,  as  I  think,  it  would  be  impossible  to  try 
an  issue  as  the  words  of  this  answei*  stand,  I  am  asked  to  say  that 
the  plain  language  of  the  plaintiff's  affidavit  is  displaced.  But  my 
opinion  is  that  it  remains  as  it  did  before,  and  that  there  is  nothing 
in  the  answer  which  at  all  controverts  the  plaintiff's  case. 

Motion  refused  tcith  costs. 


TOL.  LXXX-]       1848.     CH,     16  SIMONS,  198—199.  5;i 

PEICE   V.   PARKEE(i).  i848. 

(16  Simons,  198—202  ;  S.  C.  17  L.  J.  Ch.  398.)  '^^''Is/'  ^"' 

Stock  was  traDsferred  to  trustees  in  trust  for  such  persons  as  A.  and  his 
wife  should  jointly  appoint ;    and,  in  default  of  appointment,  in  trust,     ^"^^^^^ ' 
during  their  joint  lives  for  the  separate  use  of  the  wife;  and  in  case  A.         r  iqq  i 
should  die  first,  in  trust  for  his  wife  absolutely ;  but  if  she  should  die  first,         '-         ' 
in  trust  for  him  for  life,  and,  subject  thereto,  in  trust  for  such  persons  as 
his  wife,  notwithstanding  her  coverture,  should,  by  wUl,  appoint,  and,  in 
default  of  such  appointment,  in  trust  for  her  next  of  kin. 

The  wife,  in  A.*s  lifetime,  made  a  will  in  exercise  of  the  last-mentioned 
power.  A.  died  before  her.  On  her  death,  her  will  was  admitted  to 
probate,  but  the  probate  was  limited  to  the  property  which  she  had  power 
to  dispose  of : 

Held  that  the  will  was  inoperative. 

By  an  indentare  dated  the  12tb  of  September,  1842,  it  was 
declared  that  T.  Parker  and  John  Spratt  should  stand  possessed  of 
certain  sums  of  stock  which  had  been  recently  transferred  into 
their  names,  in  trast  for  sach  person  or  persons,  for  such  intents 
and  purposes,  and,  generally,  in  such  manner  and  form  as  George 
Price  and  ^Elizabeth  his  wife,  should,  at  any  time  or  times  during  [  *i99  ] 
their  joint  lives,  by  any  deed  or  deeds  to  be,  by  both  of  them, 
sealed  and  delivered  in  the  presence  of  one  or  more  witnesses, 
jointly  appoint,  and,  in  default  of  such  appointment,  in  trust  to 
pay  the  dividends  to  Elizabeth  Price,  during  the  joint  lives  of 
herself  and  her  husband,  for  her  separate  use :  and,  in  case  her 
husband  should  die  in  her  lifetime,  in  trust  to  transfer  the  capital 
to  her,  her  executors,  administrators,  or  assigns :  but,  in  case  she 
should  die  in  his  lifetime,  in  trust  to  pay  the  dividends  to  him 
during  his  life;  and,  subject  thereto,  to  stand  possessed  of  the 
capital,  in  trust  for  such  person  or  persons,  as  his  wife,  notwith- 
standing her  coverture,  should,  by  her  will  (which  she  was  thereby 
authorized  to  make)  appoint,  give  or  bequeath  the  same ;  and,  in 
default  of  such  appointment,  gift  or  bequest,  in  trust  to  stand 
possessed  thereof  for  her  next  of  kin  according  to  the  Statutes  of 
Distribution. 

George  Price  died  on  the  4th  of  May,  1846.     Elizabeth  Price 

died  on  the  27th  of  the  same  month.     No  joint  appointment  was 

made  by  them  in  pursuance  of  the  power  for  that  purpose  contained 

in  the  settlement:  but,  in  October,  1848,  Elizabeth  Price  made  a 

will,  by  which,  after  reciting  the  settlement,  she,  in  exercise  of  the 

power  thereby  given  to  her  and  of  all  other  powers  enabling  her  in 

(1)  In  re  Smith  (1890)  45  Ch.  D.  which  applies  to  the  wills  of  all  women 
632,  but  now  see,  conird,  b.  3  of  the  dying  after  the  pasHing  of  the  Act : 
Murried  Women's  Property  Act,  1893,      Re  Wylie  [1895]  2  Ch.  116.— O.  A.  S. 
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Prigb        that  behalf,  appointed,  gave  and  bequeathed  the  stock  to  truBtees 
PAitKRR.      ^"  ii^us''  ^or  the  defendants. 

In  January,  1847,  her  will  was  proved  by  one  of  the  executors 
therein  named ;  to  whom  administration  was  granted,  limited  so 
far  as  concerned  all  the  right,  title  and  interest  of  the  deceased,  in 
and  to  all  such  personal  estate  and  effects  as  she,  by  virtue  of  a 
[  *2()o  ]  certain  indenture  *of  settlement,  dated  the  12th  day  of  September, 
1842,  had  a  right  to  apppint  or  dispose  of,  and  had,  in  and  by  her 
said  will,  appointed  and  disposed  of  accordingly,  but  no  further  or 
otherwise. 

The  bill  was  filed  by  Mrs.  Price's  sole  next  of  kin,  insisting  that 
her  will  was  wholly  inoperative  as  to  the  trust  funds,  and  that  the 
same  was  not  a  valid  execution  of  any  power  vested  in  her ;  and 
praying  that  the  plaintiff  might  be  declared  entitled  to  the  funds. 

Mr.  K.  ParkeVf  for  the  plaintiff,  said  that  the  instrument 
which  had  been  proved  in  the  Ecclesiastical  Court,  was  made  by 
Mrs.  Price,  in  exercise  of  the  power  given  to  her  by  the  settlement ; 
but  that  power  was  given  to  her  in  the  event  only  of  her  dying  in 
her  husband's  lifetime;  and,  as  that  event  did  not  happen,  the 
power  never  arose,  and,  consequently,  the  instrument  was  wholly 
inoperative. 

Mr.  Bacon  and  Mr.  Leivis^  for  parties  claiming  under  the 
instrument.     *     *     * 

[  201  ]  Mr.  Rolt,  Mr.  F.  Hall,   Mr.    Welford,   Mr.    Dickinson,   and 

Mr.  Erskine  appeared  for  other  parties.     They  argued  the  case 
before  his  Honour  in  his  private  room. 

The  Vice-Chancbllor  : 

By  a  deed  of  settlement,  dated  the  12th  of  September,  1842, 
certain  personal  property  was  vested  in  trustees,  in  trust  for  such 
persons  as  George  Price  and  Elizabeth  his  wife  should  jointly 
appoint,  and,  in  default  of  appointment,  in  trust  for  the  separate 
use  of  the  wife  for  life;  and,  if  the  husband  died  in  the  lifetime  of 
the  wife,  then  in  trust  for  her ;  but,  if  she  died  first,  then  as  she 
should  appoint  by  her  will.  During  the  coverture,  she  made  a  will 
purporting  to  be  an  execution  of  the  power.  Then  her  husband 
died  and  she  became  the  survivor.  Upon  her  death,  letters  of 
administration  with  the  will  annexed,  were  granted  in  a  particular 
form.     The  question  is  whether,  adverting  to  the  mode  in  which 


VOL.  I.XXX.]       1848.     CH.     16  SIMONS,  201—202. 


55 


the  administration  was  granted,  the  will  made  during  the  coverture, 
operated.  No  question  as  to  the  construction  of  the  power,  arises 
in  this  case.  The  only  question  is  on  the  effect  of  the  probate, 
which  is  in  this  form :  "  Proved  at  London,  this  5th  day  of  January, 
1817,  before  the  Judge,  by  the  oath  of  William  Rodham,  one  of  the 
executors,  to  whom  administration  is  granted,  limited  so  far  as 
concerns  all  the  right,  title  and  interest  of  her,  the  said  deceased, 
in  *and  to  all  such  personal  estate  and  effects  as  she,  the  said 
deceased,  by  virtue  of  a  certain  indenture  of  settlement,  dated  the 
12th  day  of  September,  1842,  had  a  right  to  appoint  or  dispose  of, 
and  hath,  in  and  by  her  said  will,  appointed  and  disposed  of 
accordingly."  Now  it  is  as  plain  to  me  as  words  can  make  it,  that 
this  is  not  enough  to  give  effect  to  a  will  disposing  of  property 
which  the  testatrix  was  entitled  to ;  but  that  it  was  meant  to 
operate  only  in  the  event  of  her  having  a  power  to  execute,  and 
which  she  had  actually  executed.  The  Ecclesiastical  Court  had  no 
authority  to  grant  probate  of  the  will  to  operate  as  a  will  only, 
independently  of  the  power ;  for  it  was  executed  by  a  lady  during 
her  coverture ;  and,  if  it  was  void  at  first,  nothing  could  make  it 
good,  except  a  republication  of  it  after  the  coverture  had  determined. 
This  is  attempted  to  be  got  rid  of  by  saying  that,  by  the  24th 
section  of  the  Act  of  7  Will.  IV.  &  1  Vict.  c.  26,  every  will  is  to  be 
construed  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death, of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will.  The  effect,  however,  of  that  is 
not  to  make  that  valid  which  was  invalid  in  its  inception ;  but  to 
give  a  rule  for  the  construction  of  a  valid  testamentary  instrument. 
The  event  which  happened,  left  no  power  in  the  lady  for  execu- 
tion, but  left  the  property  in  her.  Therefore  the  persons  who  are 
named  in  the  instrument  which  was  made  during  the  coverture  of 
the  lady,  take  nothing  under  it. 


Prick 
Parkrp. 


[  '202  ] 


The  ATTORNEY-GENERAL  r.  WILSON. 

(leSimons,  210— 224.) 

This  suit  was  supplemental,  in  its  nature,  to  The  Attorney-General 
v.  Shore  [which  is  reported  on  appeal  to  the  House  of  Lords  in 
57  R.  R.  2  (9  CI.  Sc  Fin.  855),  under  the  title  of  Shore  v.  Wilson. 

The  suit  was  compromised  on  appeal  by  the  arrangement  of  a 
scheme  for  the  future  appointment  of  new  trustees  representing  the 
different  communities  of  Dissenters  interested  under  the  trust.] 


1848. 

April  21>. 

May  1,2,3, 

6,8,  9,10,2'.*, 

80,31. 

June  7. 

BlIADWKLTi, 

v.-c. 

[210] 
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1848.         The  ATTORNEY-GENERAL  v.  The  CORPORATION 
'"^*'  OF  NORWICH. 

SMApwBLL,  (Ig  simong^  225—229;  S.  C.  12  Jur.  424.) 

[  225  ]  The  Corporation  of  Norwich  restrained  from  soliciting,  at  the  expense  of 

the  borough-fund,  a  bill  in  Parliament  to  enable  them  to  improve  the 
navigation  of  the  river  which  flows,  through  that  city,  to  Yarmouth. 

The  defendants,  after  putting  in  their  answei;,  moved  to  dissolve 
an  injunction  which  the  relators  had  obtained  to  restrain  them  from 
promoting  or  prosecuting  a  billin  Parliament,  at  the  expense  of  the 
borough-fund  of  Norwich,  to  enable  them  to  improve  the  navigation 
of  the  river  which  flows  through  that  city  to  Yarmouth. 

The  answer  stated  that  the  projected  improvement  would  tend, 
greatly,  to  the  benefit  of  the  inhabitants  of  Norwich,  by  facilitating 
the  access  of  shipping  to  that  city,  and  increasing  the  trade  thereof  ; 
and  that  the  defendants  were  authorized  by  a  local  Act  of  Parlia- 
ment (2  &  8  Vict.  c.  68)  to  levy  certain  tonnage  dues,  and  to 
apply  them  for  the  purposes  specified  in  that  Act,  and,  after  the 
performance  of  those  purposes,  for  widening  the  streets  of  Norwich 
and  removing  projecting  buildings  and  other  obstructions  therein, 
and  for  removing  projecting  buildings  and  banks  on  the  sides  of  the 
river,  and  other  obstructions  to  the  navigation  thereof ;  and  that 
there  was  a  surplus,  arising  from  the  tonnage-dues,  which  was 
applicable  to  the  improvement  of  the  city  and  the  navigation  of  the 
river  ;  but  there  was  not,  nor  had  there  been,  since  the  passing  of 
the  Municipal  Corporations  Keform  Act  (5  &  6  Will.  IV.  c.  76) 
[  '^26  J  any  surplus  of  the  borough -fund  (i) ;  and  that  the  *treasurer  of  the 
Corporation  was  in  the  habit  of  receiving  the  tonnage-dues,  as  well 
as  the  other  revenues  of  the  Corporation  which  formed  the  borough- 
fund,  and  of  paying  them  to  his  bankers,  in  such  manner  that  the 
same  were  all  blended  in  one  account ;  and  that  he  had  paid  2,662L, 
by  cheques  on  his  bankers,  to  engineers  and  surveyors  whom  the 
Corporation  had  employed  to  make  surveys  and  plans  of  the  river 
and  of  the  intended  improvements,  in  order  to  enable  them  to  pro- 
cure the  passing  of  the  proposed  bill  through  Parliament :  and  the 
answer  submitted  that,  as  the  improvements  intended  to  be  made 

(1)  The   92nd   sect,    of    that   Act  maintaining  and  punishing  offenders, 

enacts  that  the  borough- fund  shall  be  &c.,  &c. ;  and,  in  case  it  shall  be  more 

applied  towards  payment  of  the  salaries  than  sufficient  for  those  purposes,  that 

of  the  Mayor,  Becorder,  Town-clerk  the  surplus  shall  be  applied,  under  the 

and  Treasurer  of  the  Corporation,  the  direction  of  the  council,  for  the  public 

expenses  of  preparing  burgess  lists,  benefit  of  the  inhabitants  and  improve, 

ward  lists  and  notices,  of  prosecuting;,  ment  of  tbe  borouj^h, 
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rmder  the  powers  of  the  proposed  Act,  would  tend  greatly  to  benefit        a.-o. 

the  city  and  the  inhabitants  thereof ;  and,  as  the  local  Act  contem-     thb  Cob- 

plated  the  improvement  of  the  navigation  of  the  river  as  one  of  the  ^^bwich?' 

objects  to  which  the  surplus  of  the  tonnap^e-dues  should  be  applied  ; 

and,  as  there  was  a  surplus  arising  from  those  dues,  the  obtaining 

of  an  Act  for  the  improvement  of  the  navigation,  was  an  object  to 

which  the  borough-fund,  and,  more  particularly,  the  fund  arising 

from  the  tonnage-dues,  might  be  properly  applied,  it  being  intended 

that  the  amount  so  applied,  should  be  repaid  out  of  the  first  monies 

to  be  raised  under  the  powers  of  the  proposed  Act. 

Mr.  Bethell,  Mr.   Walker  and  Mr.  Rogers  for  the  relators,  now 
showed  cause  against  dissolving  the  injunction.    *    *    * 

Mr.  Stuart,  Mr.  T^e,  Mr.  James  Parker,  Mr.  Heathfield,  Mr.  f  ^^^  ^ 
HHherington,  and  Mr.  Williams  appeared  for  the  Corporation,  and 
for  their  treasurer  and  town-clerk,  who  were  co-defendants  with 
them.  They  relied  on  The  Attorney-General  v.  The  Maym*  of 
Xrmrich  (i),  and  cited  also  Wai'e  v.  Tlie  Grand  Junction  Watenvorks 
Company  (2),  Bright  v.  North  (3),  and  The  Attorney -General  *v.  The  t  '^^S  ] 
Manchester  and  Leeds  Railway  Company  (4). 

Thb  Yicb-Ghancbllob  : 

In  Bright  v.  North  the  money  was  intended  to  be  paid  to  the 
Commissioners  in  order  to  enable  them,  not  to  promote  a  speculation, 
but  to  protect  property  which  was  entrusted  to  their  care  by  the 
Act  of  Parliament  under  which  they  had  been  appointed.  Therefore, 
that  case  and  the  present  are  plainly  distinguishable  from  each 
other. 

Mr.  Bethell  replied. 

Thb  Yicb-Chancbllob  : 

The  92nd  section  of  the  Municipal  Corporations  Act,  first  specifies 
certain  purposes  to  which  the  borough-fund  shall  be  applied,  and 
then  says  that,  in  case  it  shall  be  more  than  sufficient  for  those 
purposes,  it  shall  be  applied,  under  the  direction  of  the  council,  for 
tlie  public  benefit  of  the  inhabitants  and  improvement  of  the 
borough.     The  Act  relating  to  the  tonnage-dues,  after  mentioning 

(1)  44  B.  B.  143  (2  My.  A  Cr.  406).  (3)  78  R.  R.  74  (2  Ph.  216). 

(2)  S4  B.  B.  136  (2  Boas,  ft  My.  (4)  1  Bail.  Cm,  436. 
470). 
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The  Cor- 

poeation  of 

Norwich. 


[  ♦229  ] 


the  parposeB  to  which  those  dues  are  to  be  applied  in  the  first  instance, 
says :  "  Lastly,  after  the  performance  of  all  the  purposes  herein- 
before mentioned,  for  or  towards  making  any  improvements  in  the 
said  city  of  Norwich,  and  particularly  for  widening  the  streets  and 
the  roads  and  ways  in  and  leading  to  the  said  city,  and  removing 
projecting  buildings  and  other  obstructions  therein,  and  for  remov- 
ing projecting  buildings  and  banks  on  the  sides  of  the  river  running 
through  the  said  city,  and  other  obstructions  to  the  navigation 
thereof."  Now  *it  seems  to  me  that  the  same  observation  may  be 
made  with  respect  to  both  those  enactments :  namely,  that  they 
have  reference  to  the  state  of  the  law  as  it  existed  when  they  were 
made ;  and  that  they  do  not  authorize  the  Corporation  to  apply  the 
funds  in  obtaining  powers  which  were  not  then  vested  in  them,  and 
could  not  be  vested  in  them  except  by  an  Act  of  Parliament  specially 
passed  for  the  purpose. 

If  this  Court  had  sanctioned  the  application  to  Parliament,  it 
would  have  allowed  the  Corporation  the  expenses  of  the  application ; 
but  if  trustees,  whether  they  be  a  public  body  or  private  individuals, 
think  proper  to  apply  to  Parliament,  without  the  sanction  of  the 
Court,  to  enable  them  to  carry  into  effect  a  project,  which,  however 
beneficial  it  may  appear  to  be,  may,  eventually,  fail,  the  Court  will 
not  allow  them  to  retain  their  expenses  out  of  the  trust-fund. 
Therefore,  I  shall  continue  the  injunction. 


1848. 

May  31. 

Jvne  2, 3. 

Shadwell, 
V.-C. 

Affirmed  on 
-Appeal. 

1848. 
Nor,  II. 

1849. 
Aor.  10. 

Lord 

COTTENHAM, 
L.C. 

[  2HU  ] 


STILES  V.  GUY  (1). 

(16  Simons,  230—233;  affd.  1  Mac.  &  G.  422;  1  H.  &  Tw.  523  ;  19  L.  J.  Ch. 

185;   14  Jur.  355.) 

By  the  decree  in  a  suit  instituted  by  persons  beneficially  interested  under 
a  will,  one  object  of  which  was  to  charge  two  of  the  executoi*s  with  a  debt 
which  the  third  (who  had  become  insolvent)  owed  to  the  testator  at  his 
decease,  an  inquiry  was  directed,  at  the  suggestion  of  the  solvent  executors, 
whether,  if  they  had  taken  measures  to  call  in  the  debt,  it  could  have  been 
recovered :  but  neither  they  nor  the  plaintiffs  prosecuted  the  inquiry.  On 
the  hearing  for  further  directions,  the  Court  held  that  the  solvent  executors 
ought  to  have  prosecuted  the  inquiry,  notwithstanding  they  must  have 
proved  a  negative  ;  and,  as  they  had  not  done  so,  it  ordered  them  to  pay  the 
amount  of  the  debt  into  Court,  with  interest  from  the  testator's  death, 

[In  this  case  two  executors  of  a  testator  named  John  Tuckey,  viz., 
Kichard  Tuckey  the  younger  and  Kichard  Tuckey  the  son,  had 
allowed   their  co-executor,    a  solicitor  named   Anthony  Guy,    to 

(1)  In  re  Stevens  [1898]  1  Ch.  162,  affg.  66  L.  J.  Ch.  155,  1  Ch.  422,  76 
L.  T.  18. 
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retain  in  his  hands  a  large  sum  of  money  which  was  owing  from       stilks 
him   to  the  testator  at  the  death  of  the  testator.      They  had        q^V. 
frequently  called  upon  him  for  accounts,  which  he  had  promised 
but  neglected  to  furnish,  and  eventually  he  became  bankrupt  about 
six  years  after  the  death  of  the  testator. 

The  sum  of  over  6,000/.  was  admitted  by  him  to  be  due  to  the 
estate  before  he  became  bankrupt.  The  decree  made  at  the  hear- 
ing of  the  cause]  directed  (amongst  other  things)  the  Master  to 
inquire  and  state  whether,  if  the  defendants  Richard  Tuckey  the 
younger  and  Richard  Tuckey  the  son,  had  taken  measures  to  call 
in  the  debt  due  from  the  defendant,  A.  Guy,  to  the  testator,  it  might 
or  could  have  been  recovered.  That  inquiry  was  inserted  in  the 
decree,  at  the  suggestion  of  the  defendants  Richard  Tuckey  the 
younger  and  Richard  Tuckey  the  son,  but  was  not  prosecuted  :  and 
the  Master,  by  his  report  made  in  pursuance  of  the  decree,  and 
dated  the  24th  of  June,  1847,  certified  that  no  statement  had  been 
laid  before  him,  by  any  of  the  parties  to  the  cause,  to  prosecute  the 
said  inquiry,  but  that  the  defendants,  Richard  Tuckey  the  younger 
and  Richard  Tuckey  the  son,  had  *been  required,  by  warrants  from  [  '^si  ] 
him  at  the  instance  of  the  plaintiffs,  to  prosecute  the  same. 

On  the  cause  coming  on  to  be  heard  for  further  directions, 

Mr.  Bethell  and  Mr.  Pitman  for  the  plaintiffs,  and  Mr.  Roll 
and  Mr.  Beavan  for  defendants  in  the  same  interest,  contended  that 
Richard  Tuckey  the  son  and  the  estate  of  Richard  Tuckey  the 
younger,  who  was  dead,  ought  to  be  charged  with  the  debt. 
[Reference  was  made  to  Maitland  v.  Bateman  (i).] 

Mr.  Stuart,  Mr.  James  Parkei',  and  Mr.  Heathfield,  contra,  said 
that,  if  a  plaintiff  sought  to  charge  a  defendant  with  a  debt  due 
from  a  third  person,  he  ought,  first,  to  establish  the  liability  of  the 
defendant  to  pay  the  debt ;  and,  therefore,  the  plaintiffs  in  the 
present  case,  ought  to  have  prosecuted  the  inquiry,  and  to  have 
produced  evidence,  before  the  Master,  to  prove  the  affirmative  of 
the  inquiry,  namely,  that,  if  the  Tuckeys  had  taken  measures  to  call 
in  the  debt,  it  could  have  been  recovered.  They  added  that  it 
was  a  general  rule  that  no  party  could  be  called  upon  to  prove  a 
negative :  and  they  cited  Mucklmv  v.  Fuller  (2). 

Mr.  Bacon,  Mr.  Lloyd,  Mr.  Harrison  and  Mr.  Adams 
appeared  for  the  other  parties. 

(1)  63  £.  B.  206  (13  L.  J.  Ch.  273).  (2)  23  £.  B.  29  (Jacob,  198). 
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June  3. 


The  Vice-chancellor,  at  the  conclusion  of  the  argament,  said : 

Those  who  seek  to  exonerate  themselves  from  a  debt  due  from  a 
third  person,  ought  to  prove  that  that  person  could  not  have  paid 
the  debt. 

If  a  debt  is  due,  the  law  always  presumes,  until  the  contrary 
is  shown,  that  the  debtor  can  pay  it.  Insolvency  cannot  be 
presumed. 

On  this  day  his  Honour  delivered  his  judgment,  in  the  course 
of  which  he  said.: 

If  an  executor  is  sued  for  a  devastavit  in  not  having  recovered 
a  debt  due  to  his  testator*s  estate,  all  that  it  is  necessary  for  the 
plainti£f  to  show,  is  that  the  debt  existed,  and  that  the  executor 
took  no  step  to  call  it  in.  It  might  be  a  justification  for  the 
executor  to  prove  that,  at  the  death  of  the  testator,  the  debtor  was 
utterly  insolvent :  but,  until  that  is  proved,  the  law  assumes  the 
fact  to  be  the  other  way. 

[This  case  will  be  more  fully  reported  hereafter  on  appeal 
from  part  of  the  order  in  1  Mac.  &  G.  422,  before  Lord  Gottenham, 
L.  C,  who  dismissed  the  appeal  with  costs.  It  may  be  found  con- 
venient to  retain  here  this  short  report  of  the  case  before  the  Vice- 
Chancellor.— 0.  A.  S.] 


1848. 
June  14. 

Shadwell, 
V.-C. 

Affirmed  on 
Appeal. 

[26«] 


COLE  V.   SCOTT. 

(16  Simons,  259—265 ;  afPd.  1  Mac.  &  G.  518  ;  1  H.  &  Tw.  477  ;  19  L.  J.  Ch.  63 ; 

14  Jur.  25.) 

[Affirmed  on  appeal  by  Lord  Cottenham,  L.  C.  as  reported  in 
1  Mac.  &  G.  518,  to  be  inserted  in  a  later  volume  of  the  Bevised 
Reports.] 


1848. 
June  15. 

Shadwell, 
V.-C. 

[266] 


LEWES  V.  LEWES  (1). 

(16  Simons,  267—266;  S.  C.  17  L.  J.  Ch.  425.) 

A  testator  devised  estates  to  trustees,  in  trust  to  pay  300/.  a  year,  for  the 
maintenance,  clothing  and  education  of  his  son's  children,  during  the  life 
of  their  father.  The  son  had  three  children,  all  of  whom  attained  twenty- 
one,  and,  then,  one  of  them  died : 

Held  that  the  personal  representative  of  the  deceased  child  was  entitled 
to  one-third  of  the  300/.  a  year  during  the  father's  life. 

The  testator  in  this  cause,  devised  estates  to  trustees,  in  trust  to 
receive  the  rents  and  to  pay,  thereout,  the  yearly  sum  of  800Z.,  for 

(1)  WilliaiM  V.  Papvoorth  [1900]  A.  0.  563,  69  L.  J.  P.  C.  129,  83  L,  T.  184. 
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and  towards  the  maintenance,  clothing  and  education  of  all  and 
every  the  children  of  his  eldest  son,  in  equal  shares  and  proportions, 
during  the  life  of  the  son. 

The  son  had  three  children  ;  all  of  whom  attained  twenty-one. 
One  of  them  died  in  August,  1846. 

3/r.  Bethell  and  A/r.  Bloxam,  for  the  two  surviving  children, 
contended  that  the  800Z.  a  year  was  given  to  the  children  as  a 
class ;  and  that,  as  one  of  them  was  dead,  and,  consequently,  no 
longer  required  either  maintenance,  clothing,  or  education,  the 
whole  of  the  fund  ought  to  be  applied  to  the  maintenance,  clothing 
and  education  of  the  two  survivors. 

Mr.  James  Parker  for  the  widow  and  personal  representative 
of  the  deceased  child,  [cited  Badhavi  v.  Mee  (i)  and  other  cases]. 

Mr.  Bethell  replied. 

The  Vice-Chancellor  : 

I  think  that  there  is  no  sensible  way  of  dealing  with  ^this 
case,  except  by  taking  the  words :  ''for  the  maintenance,  clothing 
and  education,"  to  be  equivalent  to:  ''for  the  benefit  of  the 
children." 

Therefore  I  shall  declare  that  the  personal  representative  of  the 
deceased  child,  is  entitled  to  one-third  of  SOOZ.  a-year,  during  the 
life  of  the  father  (2). 


Lkwrs 

V. 

LEwsa 


[  •267  ] 


SYMER8  V.  J0BS0N(8). 

(16  Simons,  267—270.) 

A  testator  gave  a  legacy  to  his  sister  to  be  secured  to  her  during  her  life 
and  at  her  death  to  go  to  her  children  share  and  share  alike,  and  he  gave 
one-thii-d  of  his  residue  in  trust  for  his  sister,  the  interest  to  be  paid  to  her 
during  her  life,  and  the  principal,  at  her  death,  to  go  to  the  heirs  of  her 
body,  share  and  share  alike.  The  sister  had  five  children  living  at  the 
testator's  death: 

Held,  from  the  context  of  the  will,  that  she  took  for  life,  with  remainder 
to  her  children  as  tenants  in  common. 

The  bill  stated  that  John  Crawford  made  his  will  bearing  date 
the  29th  November,  1817 ;  and,  thereby,  after  directing  his  debts 
to  be  paid  and  giving  several  legacies,  and,  among  them,  a  legacy 


(1)  32  B.  R  304  (1  Buss.  &  My.  631 ). 

(2)  See  Noel  v.  Jones ^  post,  p.  78. 

(3)  In  re  JeaffresorCs  Trusts  (1866) 


1818. 
Jufie  15. 

Shadwell, 
V.-C. 

[  267  ] 


L.  R.  2  Eq.  276,  35  L.  J.  Ch.  622,   12 
Jut.  (N.  S.)  660. 
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Symbbs  of  2,000Z.  QL  per  cent.  Reduced  Annuities  to  his  sister,  Mrs.  Marion 
joBsoN.  Jobson,  to  be  secured  to  her  during  her  life,  and,  at  her  death,  to 
go  fo  her  children  share  and  share  alike,  he  expressed  himself  as 
follows :  "  To  my  good  friends,  John  Trotter  and  Coutts  Trotter, 
Esqs.,  and  to  their  executors,  I  leave  all  the  residue  of  my  property, 
to  be  by  them  held  in  trust  for  the  purpose  of  paying  my  daughter, 
Elizabeth  Jane,  all  the  interest  arising  therefrom  during  her  natural 
life.  If  she  marries  and  leaves  issue,  one  half  of  the  said  residue  to 
be  at  her  disposal  at  her  death,  to  leave  to  whom  she  pleases ;  and 
the  other  half,  on  that  event  taking  place,  to  go  or  belong  to  the 
child  or  children  of  her  body,  share  and  share  alike.  If  she  dies 
unmarried  or,  marrying,  dies  without  leaving  issue,  then  and  in  that 
case,  the  whole  of  the  said  residue  to  be  divided  as  follows :  one 
third  part  thereof  to  be  at  the  disposal  of  my  said  daughter  or  as 
her  will  may  direct ;  one- third  to  my  sister,  Mrs.  Marion  Jobson, 
[  •268  ]  *of  Dundee,  the  interest  to  be  paid  to  her  during  her  life,  and  the 
principal,  at  her  death,  to  go  to  the  heirs  of  her  body,  share  and 
share  alike ;  one-twelfth  to  my  brother,  Charles  Crawford,  and  to 
^the  heirs  of  his  body  ;  one-twelfth  to  my  niece,  Helen  Mayne ;  one- 
twelfth  to  Miss  Elizabeth  Graham,  Mrs.  Mary  Fletcher  and  Lady 
Scott  of  Ancrum,  share  and  share  alike,  and  to  their  respective 
heirs;  one-twelfth  to  be  equally  divided  amongst  all  my  cousins 
german  now  existing,  or  their  representatives." 

The  bill  further  stated  that  the  testator  died  on  the  2nd  of  Majs 
1818 :  that  his  daughter,  Elizabeth  Jane  Crawford,  died  in  November, 
1846,  without  having  been  married :  that,  at  the  testator's  death,  his 
sister,  Marion  Jobson  had  five  children,  that  is  to  say,  the  defendant 
Helen  Jobson,  the  plaintiff  Mary,  the  wife  of  the  plaintiff  John 
Symers,  the  defendant  Marion  Jobson,  and  Elizabeth  Jobson,  who 
afterwards  married  the  defendant  Edward  Baxter,  and  died  in  1842, 
and  the  defendant  Anne  Jobson  who  intermarried  with  and  was 
then  the  widow  of  Eobert  Jobson  deceased :  that  Marion  Jobson, 
never  had  any  other  child  :  that  Elizabeth  Baxter  left  her  husband 
and  two  children  only  her  surviving,  namely  the  defendants  Marion 
Crawford  Baxter  and  Elizabeth  Jobson  Baxter,  who  were  infants : 
that  Marion  Jobson,  the  mother,  was  a  widow  at  the  death  of  the 
testator,  and  did  not  marry  again  after  his  death,  and  that  she  died 
on  the  3rd  July,  1847,  and  left  the  plaintiff  Mary  Symers  and  the 
defendants,  Helen  Jobson,  Marion  Jobson,  and  Anne  Jobson,  and 
Marion  Crawford  Baxter  and  Elizabeth  Jobson  Baxter,  her  sole  next 
of  kin  at  the  time  of  her  death :  that  she  died  intestate,  and  the 
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plaintiff  Mary  Symers  procared  letters  of  administration  of  ber       syhbrs 

estate  and  effects  ♦to  be  granted  to  her.     Tbe  bill  charged  that      joi»on. 

Marion  Jobson,  deceased,  was,  according  to  the  true  construction       [  *269  ] 

of  the  will,  absolutely  entitled  to  one-third  part  of  the  testator's 

residuary  trust  estate ;  and  that  the  plaintiff,  Mary  Symers,  as  her 

personal  representative,  was  entitled  thereto  for  the  benefit  of  her 

next  of  kill :  whereas  all  the  defendants,  including  Edward  Baxter, 

(who  had  procured  letters  of  administration  of  the  estate  and  effects 

of  Elizabeth  Baxter,  his  late  wife,)  alleged  that,  according  to  the 

true  construction  of  the  will,  Marion  Jobson  deceased,  was  entitled 

only  to  an  estate  for  her  life  in  the  one-third  of  the  testator^s 

residuary  trust-estate ;  and  the  defendants  Helen  Jobson,  Marion 

Jobson  and  Anne  Jobson  alleged  that,  subject  to  that  life-estate, 

the  one-third  belonged  to  them  and  the  plaintiff  Mary  Symers,  as 

being  such  of  the  children  of  Marion  Jobson  deceased  as  were 

living  at  her  death ;  whereas  Edward  Baxter  alleged  that,  in  right 

of  his  wife,  he  was  entitled  to  one-fifth  of  the  said  third  of  the 

testator's  residuary  trust-estate.     The  bill  prayed  that  the  rights 

and  interests  of  the  plaintiffs  and  the  defendants,  in  the  one-third 

of  the  testator*s  residuary  estate  might  be  ascertained  and  declared 

by  the  Court ;  and  that  the  same  might  be  distributed  among  such 

of  the  parties  as  should  be  found  to  be  entitled  thereto,  according 

to  their  respective  rights  and  interests  therein ;  and  that  it  might 

be   declared    that,    according  to    the    true    construction    of    the 

will,  Marion   Jobson   deceased,   was    absolutely  entitled    to    the 

one-third. 

Mr.  Bagshatve  for  the  plaintiffs,  cited  Crawford  v.  Trotter  (i)^ 
[and  other  cases] . 

Mr.  Stuart  and  Mr.  Lewis,  appeared  for  the  defendants,  Helen       [  270  ] 
Jobson,  Marion  Jobson  and  Ann  Jobson. 

Mr.  Lewin  appeared  for  the  defendant  Edward  Baxter ;  and 

Mr.  James  Parker,  for  the  defendants,  the  children  of  Mrs. 
Baxter,  said  that  his  clients  came  within  the  description  of  heirs 
of  the  body  of  Marion  Jobson  their  grandmother  ;  and  that,  under 
the  bequest  in  question,  Marion  Jobson,  took  for  life,  with  remainder 
to  the  heirs  of  her  body,  as  purchasers. 

(1)  20  K.  B.  312  (4  Madd.  361). 


61. 
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Stuers 

r. 
JOBSOK. 


The  Vicb-Chancbllor  : 

It  seems  to  me  that  the  testator  has,  himself,  pat  a  construction 
on  his  own  words.  He  says,  with  respect  to  his  daughter :  ''  If  she 
marries  and  leaves  issue,  one-half  of  the  said  residue  to  be  at  her 
disposal  at  her  death,  to  leave  to  whom  she  pleases  ;  and  the  other 
half  on  that  event  taking  place,  to  go  or  belong  to  the  child  or 
children  of  her  body,  share  and  share  alike."  And,  in  a  still 
earlier  part  of  the  will,  where  he  gives  a  legacy  to  his  sister,  Mrs. 
Marion  Jobson,  (the  rights  of  whose  issue  are  the  subject  of  the 
present  suit,)  he  directs  the  legacy  to  be  secured  to  her  during  her 
life,  and,  at  her  death,  to  go  to  her  children,  share  and  share  alike. 
My  opinion  therefore  is  that,  by  the  words:  "  heirs  of  the  body," 
in  the  bequest  in  question,  he  meant:  "children,'*  and  that  they  took 
a  vested  remainder,  expectant  on  their  mother*8  death,  as  tenants 
in  common;  and,  consequently,  one-fifth  of  the  funds  in  Court, 
which  represent  the  share  of  the  testator's  residuary  estate  which 
Mrs.  Marion  Jobson  was  entitled  to  for  her  life,  must  be  transferred  to 
each  of  her  surviving  children,  and  the  remaining  one-fifth,  to  the 
defendant  Edward  Baxter,  as  the  personal  representative  of  the 
deceased  child. 


1848. 
July  1. 

Shadwbll, 
V.-C. 

[275] 


BERKELEY  v.  SWINBUENE  (1). 

(16  Simons,  275—289  ;  S.  0.  17  L.  J.  Ch.  416;  12  Jur.  571.) 

When  a  gift  in  remainder  to  a  class  of  children  is  intended  to  take  effect 
at  the  death  of  the  tenant  for  life  but  their  shares  are  not  to  vest  indefeasibly 
until  they  respectively  attain  21,  the  death  of  the  tenant  for  life  closes  the 
class,  and  consequently  children  bom  after  the  death  of  the  tenant  for  life 
are  excluded  from  the  class,  although  no  pi^eviously  bom  child  has  then 
attained  21. 

Paul  Francis  Benfibld,  Esq.,.  the  testator  in  this  cause,  by  his  will 
dated  the  21st  of  April,  1827,  gave  his  residuary  real  and  personal 
estate  to  trustees,  in  trust  to  sell  and  convert  the  same  into  money, 
and  to  invest  the  proceeds  in 'the  usual  securities,  in  their  names, 
and  to  pay  the  interest  and  dividends  to  his  mother  for  life ;  and 
after  her  decease  to  stand  possessed  of  the  capital :  ''  In  trust  for 
all  the  children  (if  there  shall  be  more  than  one)  of  my  sisters, 
Henrietta  Sophia  Berkeley  and  Caroline  Martha  Berkeley,  other 
than  and  exclusive  of  an  eldest  or  only  son  of  my  said  sisters 

(1)  Questioned  by  Jessel,  M.  R  ;  see  350, 354,  56  L.  J.  Ch.  606, 56  L.  T.  359 ; 

In  re  EmnieVs  Estate  (1879)  13  Ch.  D.  and  Armyiage  v.    Wilkinson  (1S78)    3 

484, 49 L.  J.  Ch.  295, 42  L.  T.  4 ;  and  see  App.  Cas.  355,  373. 
In  re  Coppard's  Estate  (1887)  35  Ch.  D. 
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respectively,  or,  if  there  shall  be  no  son  of  either  *of  them  my  said  Berkeley 
sisters,  other  than  and  exclusive  of  an  only  daughter  of  them,  to  swinbubne. 
take  in  equal  shares  as  tenants  in  common,  their  respective  [  *^'^^  1 
executors,  administrators  and  assigns,  and  to  be  a  vested  interest 
or  vested  interests  in  a  son  or  sons,  on  his  or  their  attaining  the 
age  of  twenty -one  years,  and  in  a  daughter  or  daughters,  on  her  or 
their  attaining  that  age  or  being  married ;  and,  in  case  any  one  or 
more  of  the  said  children,  being  a  son  or  sons,  shall  die  under  the 
age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  shall 
die  under  that  age  without  having  been  married,  then,  as  to  the 
original  share  or  shares  of  the  said  trust-monies,  stocks,  funds,  and 
securities  belonging  to  the  child  or  children  respectively  who  shall 
BO  die  as  aforesaid,  as  also  the  share  or  shares  thereof  to  which  the 
same  child  or  children  respectively  may  become  entitled  under  this 
present  trust,  in  trust  for  the  others  or  other  of  the  said  children, 
and,  if  more  than  one,  to  take  as  aforesaid,  his,  her,  or  their 
executors,  administrators,  and  assigns ;  or,  in  case  there  shall  be, 
originally,  only  one  child  of  my  said  sisters  other  than  and  besides 
an  eldest  or  only  son  of  each  of  them,  or  other  than  and  besides  an 
eldest  or  only  son  of  one  of  them  and  an  only  daughter  of  the  other 
of  them,  then  in  trust  for  such  only  child,  his  or  her  executors, 
administrators,  and  assigns;  but,  in  case  there  phall  be  no  such 
child,  or  no  such  child  who,  being  a  son,  shall  attain  the  age  of 
twenty-one,  or,  being  a  daughter,  shall  attain  that  age  or  be 
married,  then  in  trust  for  the  only  son  or  only  daughter  of  my  said 
sister,  Henrietta  Sophia,  and  the  only  son  or  only  daughter  of  my 
said  sister,  Caroline  Martha,  in  equal  shares  and  proportions  as 
tenants  in  common,  their  respective  executors,  administrators,  and 
assigns ;  but,  in  case  there  shall  be  no  such  only  son,  or  no  such 
only  daughter  of  either  of  them  my  said  sisters,  or  no  such  son  or 
daughter  who  shall  live  to  attain  a  ♦vested  interest  in  the  said  [  *277  ] 
trust-monies,  then  in  trust  for  the  only  child  of  the  other  of  them 
my  said  sisters,  his  or  her  executors,  administrators,  and  assigns ; 
and,  in  case  there  shall  not  be  any  child  of  either  of  them  my  said 
sisters  who  shall  live  to  attain  a  vested  interest  in  the  said  trust- 
monies,  stocks,  funds,  and  securities,  then  in  trust  for  my  own  next 
of  kin,  in  a  course  of  administration,  considering  me  to  have  died 
intestate,  and  upon  or  for  no  other  trust,  intent,  or  purpose 
whatsoever.*' 

*' Provided  always,  and  I  do  hereby  further  declare  and  direct 
that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time  being 
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bbrkkley  of  this  my  will,  during  the  life  of  my  said  mother  with  her  consent, 
SwiNBURNR.  ^^^>  ^'^^^  ^^^  decease,  at  the  request  of  my  said  sisters  respectively, 
or  of  the  respective  guardians  for  the  time  being  of  the  child  or 
children  of  my  said  sisters  respectively  in  case  my  said  sisters  shall 
respectively  have  departed  this  life,  to  apply,  settle,  or  appropriate 
the  whole  or  any  part  of  the  principal  trust-monies  to  which,  under 
the  trusts  hereinbefore  contained,  such  child  or  children  respectively 
shall  be  entitled,  for  or  towards  the  advancement  in  the  world  or 
otherwise  for  the  benefit  of  such  child  or  children  respectively, 
either  by  way  of  marriage  portion,  or  in  any  other  manner,  and 
with  and  under  such  conditions  and  restrictions,  or  without  any 
condition  or  restriction,  as,  to  my  said  sisters  respectively,  or  the 
said  guardians  respectively,  shall  seem  expedient,  notwithstanding 
such  child  or  children  respectively,  being  a  son  or  sons,  shall  not 
have  attained  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  not  have  attained  that  age  or  have  been  married." 

'*  Provided,  also,  that  in  case,  at  the  death  of  my  said  mother, 
[  •278  ]  any  child  or  children  of  my  said  sisters  respectively,  *who,  under 
the  trusts  hereinbefore  contained,  may  be  entitled  to  any  vested  or 
presumptive  share  or  shares  of  the  said  trust-monies,  stocks,  funds, 
or  securities,  shall  not,  being  a  son  or  sons,  have  attained  the  age 
of  twenty-one  years,  or,  being  a  daughter  or  daughters,  have 
attained  that  age  or  have  been  married,  then  the  trustees  or  trustee 
for  the  time  being  of  this  my  will,  shall  place  out  or  continue  at 
interest  on  the  security  or  securities  aforesaid,  and,  from  time  to 
time,  call  in  and  replace  out  the  share  or  shares  of  such  child  or 
children  respectively,  and  pay  the  dividends,  interest  and  produce 
of  the  share  of  each  such  child  or  children  respectively,  being  a  son 
or  sons,  during  his  minority,  or,  being  a  daughter  or  daughters, 
during  her  minority  and  discoverture,  unto  my  said  sisters 
respectively,  or,  in  case  of  their  deaths  respectively,  unto  the 
guardians  for  the  time  being  of  such  child  or  children  respectively, 
to  be  applied  in  and  towards  the  maintenance  and  education  of 
such  child  or  children  respectively,  or  otherwise  for  their  respective 
use  and  benefit." 

The  testator  died  in  May,  1828.  His  mother  died  in  August 
following.  At  her  death  Henrietta  Sophia  Berkeley  had  four 
children,  the  eldest  of  whom  was  a  son ;  and  Caroline  Martha 
Berkeley  had  two  children,  both  of  whom  were  sons. 

The  cause  was  heard,  by  the  Vicb-Chancbllor,  on  the  2nd  of 
May,  1834,  (at  which  time  Henrietta   Sophia  had  eight  younger 
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children  and  her  sister  had  one  younger  child)  and  the  decree  then     Berkeley 

made,  declared  that,  according  to  the  #rue  construction  of  the  will,    swinbubnb. 

the  testator's  sisters  were  respectively  entitled  to  receive  the  interest 

arising  from  the  shares  of  their  respective  younger  children,  of  and 

in  the  testator's  residuary  estate  during  their  ^minorities  respec-       [  *279  ] 

tively;  but  without  prejudice  to  the  question  as  to  what  children 

might  be  ultimately  entitled  to  share  in  the  testator's  residuary 

estate  (i). 

In  August,  1835,  a  petition  was  presented  by  Henrietta  Sophia 
Berkeley  and  her  husband,  in  order  to  obtain  the  decision  of  the 
Court  as  to  the  shares  in  which  the  interest  was  to  be  paid  to  her 
and  her  sister. 

The  petition  was  heard  by  the  Lords  Commissioners  Pbpys  and 
BosANQUET :  and  Henrietta  Sophia  having  then  eight  younger 
children  and  her  sister  having  only  one  younger  child,  it  was 
contended,  in  support  of  the  petition,  that  eight-ninths  of  the 
interest  ought  to  be  paid  to  her  and  one-ninth  to  her  sister.  But 
the  counsel  for  the  sister  argued  that  only  those  younger  children 
who  were  born  at  the  death  of  the  testator's  mother,  were  entitled 
to  share  in  the  funds,  and,  consequently,  that  the  interest  ought  to 
be  divided  into  five  parts,  and  that  four  of  those  parts  ought  to  be 
paid  to  Henrietta  Sophia,  and  the  remaining  part  to  her  sister. 

On  the  8th  of  August,  1885,  the  Lords  Commissioners  pronounced 
their  judgment  on  the  petition,  the  e£fect  of  which,  so  far  as  it 
could  be  collected  from  a  shorthand-writer's  note  in  the  possession 
of  the  solicitors  for  the  plaintiffs,  was,  as  follows : 

This  case  came  before  us  on  petition  :  and  the  question  arose  on 
the  decree  of  the  Vicb-Chancellor,  by  which  his  Honour  declared 
that  the  mothers  were  entitled  to  receive  the  interest  of  the  shares 
of  their  younger  children  respectively  during  the  minorities  of 
those  children  ;  *but  without  prejudice  to  the  question  as  to  which  [  **'280  ] 
of  their  children  might  be  ultimately  entitled  to  share  in  the  funds. 
The  question  therefore  arises,  in  what  proportion  the  mothers  are 
to  divide  the  interest.  And,  in  order  to  decide  that  question,  it  has 
become,  incidentally,  necessary  to  consider  the  construction  of  the 
will :  but  the  order  now  made,  will  leave  it  entirely  open  to  the 
children  to  raise,  hereafter,  any  question  they  may  think  proper,  as  to 
their  rights :  for  the  present  question  is  between  their  mothers  only. 

The  terms  of  the  will  upon  which  the  question  arises  are  as 
follows  :  "  Upon  trust  to  pay,  to  my  mother,  Mary  Frances  Benfield 

(1)  See  38  B.  E.  187  (6  Sim.  613). 
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Berkeley  and  her  assignB,  for  and  during  the  term  of  her  natural  life,  the 
Swinburne,  interest,  dividends  and  animal  produce  of  the  said  trust- monies, 
stocks,  funds  and  securities ;  and,  from  and  immediately  after  the 
decease  of  my  said  mother,  then,  as  to  the  said  trust-monies, 
stocks,  funds  and  securities,  and  the  unapplied  interest,  dividends 
and  annual  produce  thereof,  in  trust  for  all  the  children  (if  ihere 
shall  be  more  than  one)  of  my  sisters,  Henrietta  Sophia  Berkeley 
and  Caroline  Martha  Berkeley,  other  than  and  exclusive  of  an 
eldest  or  only  son  of  my  said  sisters  respectively ;  or,  if  there  shall 
be  no  son  of  either  of  them  my  said  sisters,  other  than  and 
exclusive  of  an  eldest  or  only  daughter  of  them,  to  take  in  equal 
shares  as  tenants  in  common,  their  respective  executors,  adminis- 
trators and  assigns."  Now  if  the  will  had  stopped  here,  there 
would  have  been  no  room  for  discussion:  there  could  have  been 
no  doubt  that  the  period  of  division  or  distribution,  that  is,  the 
period  at  which  tlie  persons  who  were  entitled  to  take  in  remainder, 
were  to  be  ascertained,  was  the  death  of  the  tenant  for  life.  But 
then  the  testator  goes  on  to  use  these  expressions,  upon  which  the 
[  ^81]  argument  has  been  raised:  ''To  be  a  *  vested  interest  or  vested 
interests  in  a  son  or  sons  on  his  or  their  attaining  the  age  of 
twenty-one  years,  and  in  a  daughter  or  daughters  on  her  or  their 
attaining  that  age  or  being  married.'*  Here  he  has  declared  that 
the  interests  shall  not  vest  in  the  sons  until  they  attain  twenty-one, 
or  in  the  daughters  until  they  attain  that  age  or  marry,  and, 
therefore  the  period  of  division  would  not  have  been  the  death  of 
the  mother,  but  the  attainment  of  twenty-one  by  the  eldest  child. 

It  is  necessary,  however,  to  consider  what  the  testator  there 
meant  by  the  word,  **  vested ;  "  whether  he  used  it  in  its  strict 
technical  sense,  or  whether  he  did  not  mean,  "  indefeasible."  He 
proceeds  thus :  '*  And  in  case  any  one  or  more  of  the  said  children, 
being  a  son  or  sons,  shall  die  under  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall  die  under  that  age  without 
having  been  married,  then,  as  to  the  original  share  or  shares  of  the 
said  trust-monies,  stocks,  funds  and  securities  belonging  to  the 
child  or  children  respectively  who  shall  so  die  as  aforesaid,  as  also 
the  share  or  shares  thereof  to  which  the  same  child  or  children 
may,  respectively,  become  entitled  under  this  present  trust,  in  trust 
for  the  others  or  other  of  the  said  children,  and,  if  more  than  one, 
to  take  as  aforesaid,  his,  her  or  their  executors,  administrators  and 
assigns  :  or,  in  case  there  shall  be  originally  only  one  child  of  my 
said  sisters  other  than  and  besides  an  eldest  or  only  son  of  each 
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of  them,  or  other  than  and  besides  an  eldest  or  only  son  of  one  of     Berkeley 

them  and  an  only  daughter  of  the  other  of  them,  then  in  trust  for  sach    bwinbubke. 

only  child  his  or  her  executors,  administrators  and  assigns :  but, 

in  case  there  shall  be  no  such  child,  or  no  such  child,  being  a  son, 

shall  attain  the  age  of  twenty-one  years,  or,  being  a  daughter,  shall 

attain  that  age  or  be  married,  then  in  trust  for  the  only  son  or  only 

daughter  of  my  said  sister  Henrietta  Sophia  ^Berkeley,  and  the       [  *282  ] 

only  son  or  only  daughter  of  my  said   sister  Caroline  Martha 

Berkeley,  in  equal  shares  and  proportions  as  tenants  in  common, 

their  respective  executors,  administrators  and  assigns  :  but  in  case 

there  shall  be  no  such  only  son  or  no  such  only  daughter  of  either 

of  them  my  said  sisters,  or  no  such  son  or  daughter  who  shall  live 

to  attain  a  vested  interest  in  the  said  trust-monies,  then  in  trust 

for  the  only  child  of  the  other  of  them  my  said  sisters,  his  or  her 

executors,  administrators  and  assigns  :  and  in  case  there  shall  not 

be  any  child  of  either  of  them  my  said  sisters  who  shall  live  to 

attain  a  vested  interest  in  the  said  trust-monies,  stocks,  funds  and 

securities,  then  in  trust  for  my  own  next  of  kin." 

Now,  in  order  to  see  what  the  testator  meant  by  a  vested  interest, 
we  will  first  turn  to  the  provision  which  he  has  made  for  the 
maintenance  of  the  children  of  his  sisters  after  the  death  of  the 
tenant  for  life.  He  has  provided  that  in  case,  at  the  death  of  his 
mother,  any  child  or  children  of  his  sisters  respectively,  who, 
under  the  trusts  of  his  will,  might  be  entitled  to  any  vested  or 
presumptive  share  or  shares  of  the  trust-monies,  stocks,  funds  or 
securities,  should  not,  being  a  son  or  sons,  have  attained  the  age 
of  twenty-one  years,  or,  being  a  daughter  or  daughters,  have 
attained  that  age  or  be  married,  then  the  trustees  or  trustee 
tor  the  time  being  of  his  will,  should  place  out  or  continue  at 
interest  on  the  security  or  securities  aforesaid,  and,  from  time  to 
time,  call  in  and  replace  out  of  the  share  or  shares  of  each  such 
child  or  children  respectively,  and  pay  the  interest,  dividends  and 
produce  of  the  share  of  each  such  child  or  children  respectively, 
being  a  son  or  sons,  during  his  or  their  minority  or,  being  a 
daughter  or  daughters,  during  her  or  their  minority  and  discover- 
ture,  unto  kis  sisters  respectively;  or,  in  case  of  their  deaths 
respectively,  unto  *the  guardians  for  the  time  being  of  such  child  or  [  *28»  ] 
children  respectively,  to  be  applied  in  and  towards  the  maintenance 
and  education  of  such  child  or  children  or  otherwise  for  their 
respective  use  and  benefit. 

It  is  quite  impossible,  therefore,  that  the  testator  could   have 
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Berkelbt  meant  that  the  shares  of  the  sons  should  not  vest  in  them  until 
swiNDUBivB,  they  attained  twenty-one,  or  that  the  shares  of  the  daughters 
should  not  vest  in  them  until  they  attained  twenty-one  or  married. 
What  he  did  mean  was  that,  until  those  events  happened,  their  shares 
should  not  he  indefeasible.  That  such  was  his  meaning  appears  also 
from  the  language  which  he  has  used  when  he  gives  over  the  shares 
of  the  children :  for  he  calls  them  their  original  shares,  and  treats 
them  as  belonging  to  the  children  from  the  period  of  the  death  of 
the  tenant  for  life.  He  declares:  **  that,  in  case  any  one  or  more 
of  the  said  children,  being  a  son  or  sons,  shall  die  under  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters,  shall  die  under 
that  age  without  having  been  married,  then,  as  to  the  origmal 
share  or  shares  of  the  said  trust-monies,  stocks,  funds  and  securities 
belonging  to  the  child  or  children  respectively  who  shall  so  die  as 
aforesaid,  as  also  the  share  or  shares  thereof  to  which  the  same 
child  or  children  may  become  entitled  under  this  present  trust." 

Then  comes  the  advancement-clause,  which  clearly  shows  what 
the  testator's  intention  was,  if  the  prior  part  of  the  will  had  left 
any  doubt  upon  it.  By  that  clause  he  provides  :  **  That  it  ghall  be 
lawful  for  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
during  the  life  of  my  said  mother  with  her  consent,  and,  after  her 
decease,  at  the  request  of  my  said  sisters  or  of  the  guardians  for 
[  •284  ]  the  time  being  of  the  child  or  *children  of  my  sisters  respectively, 
in  case  my  sisters  shall  have  departed  this  life,  to  apply,  settle,  or 
appropriate  the  whole  or  any  part  of  the  trust-monies  to  which, 
under  the  trusts  hereinbefore  contained,  such  child  or  children  shall 
be  entitled,  for  and  towards  the  advancement  in  the  world  or  other- 
wise for  the  benefit  of  such  child  or  children  respectively,  either 
by  way  of  marriage  portion  or  in  any  other  manner,  and  with  and 
under  such  conditions  and  restrictions,  or  without  any  condition, 
as,  to  my  said  sisters  respectively  or  the  said  guardians  respectively, 
shall  seem  expedient,  notwithstanding  such  child  or  children 
respectively,  being  a  son  or  sons,  shall  not  have  attained  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters,  shall  not  have 
attained  that  age  or  have  been  married." 

Now  it  was  said  that  that  provision  is  not  sufficient  to  induce  the 
Court  to  come  to  the  conclusion  that  the  vesting  of  the  shares  was  to 
take  place  at  the  death  of  the  tenant  for  life:  and  Titcomb  v.  Butler  {i) 
was  referred  to  in  support  of  that  proposition.  But,  in  that  case, 
there  was  a  gift,  in  the  first  instance,  at  a  future  period  :  there  was 

(1)  30B.B.  181  (3  Sim.  417). 
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no  gift  at  a  previous  period.     The  gift  there  was  to  the  children,     Bkbkblet 
when  and  as  they  should  attain  twenty-one.     Here  there  is  a  gift   swinbijrnb. 
to  the  children  at  the  death  of  the  tenant  for  life.     This  case  is  the 
very  reverse  of  that.     There  are  many  cases  which  show  that  where 
gifts  to  children  are  not  to  take  effect  until  a  future  period,  all  the 
children  who  come  into  esse  before  that  period  arrives,  are  to  be  let 
in.     Here  the  original  gift  to  the  children,  the  gift  over  and  the 
clauses  for  their  maintenance  and  advancement,  are,  all  of  them, 
inconsistent  and  incompatible  with  the  death  of  the  ^tenant  for       [  *285  ] 
life  not  being  the  period  of  division.     Another  case  cited  by  the 
counsel  for  Henrietta  Sophia  Berkeley  was  Defflis  v.  Goldschmidi{i)^ 
In  that  case,   the  Court  would  not  interfere  to   cut   down   the 
generality  of  the  gift,  because  the  parties  had  a  distinct  gift  under 
which  they  claimed. 

Now  there  are  two  other  cases,  in  one  of  which  we  have  the 
authority  of  Lord  Eldon,  and,  in  the  other,  the  authority  of  the 
present  Vice-Chancbllor,  which  will  guide  the  Court  in  the  present 
case.  One  of  them  is  Davidson  v.  Dallas  (2).  In  that  case,  the 
testator  bequeathed  to  the  children  of  his  brother,  8,000{.,  to  be 
equally  divided  amongst  them ;  and,  if  either  of  them  should  die 
before  the  age  of  twenty-one,  their  share  to  go  to  the  survivor. 
Therefore  it  was  exactly  the  same  as  the  present  case,  with  the 
exception  that  there  was  no  tenancy  for  life.  The  decree,  which 
had  been  taken  without  argument,  declared  that  all  the  children  of 
the  testator's  brother  who  should  be  born  before  the  eldest  child 
attained  twenty-one,  were  equally  entitled  with  the  children  who 
were  born  at  the  testator's  death.  So  that,  if  that  decree  had 
stood,  the  case  would  have  been  an  authority  in  favour  of  the  claim 
made,  in  this  case,  by  the  lady  who  has  the  greater  number  of 
children.  But  the  decree  was  appealed  from ;  and  Lord  Eldom 
decided  that  only  those  children  who  were  living  at  the  death  of  the 
testator,  were  entitled  to  the  fund,  with  a  limitation  over,  if  either 
of  them  should  die  before  the  age  of  twenty-one,  to  the  survivors. 

The  other  case  is  Kevem  v.  WiUiams{a).  There  there  *was  a  [•286] 
gift,  for  life,  to  the  testator's  wife,  and,  after  her  decease,  to  the 
grandchildren  of  the  testator's  brother,  to  be  by  them  received 
when  they  attained  the  age  of  twenty-fiva  That  case  comes  much 
nearer  to  this,  than  Davidson  v.  Dallas  does.  And  the  conclusion 
which  the  Vice-Chancellob  came  to  on  the  question  of  remoteness 

(1)  13  R.  R.  259  (1  Mer.  417).  (3)  35  R.  R.  132  (5  Sim.  171). 

(2)  9  li.  R.  350  (U  Yes.  576). 
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Berkrlbt  being  raised  before  him,  was  that  it  was  not  a  gift  to  such 
grandchildren  as  should  attain  twenty-five,  but  a  gift  to  the 
grandchildren  who  should  be  living  at  the  death  of  the  tenant  for 
life,  though  it  was  not  to  be  received  until  they  attained  twenty- 
five.  The  decisions  in  both  those  cases  proceeded  on  the  same 
principle,  namely,  that  the  period  of  division  had  arrived,  though 
there  was  a  subsequent  provision  which  had  the  eflfect  of  taking 
away  the  shares  on  the  happening  of  certain  events ;  there  must, 
however,  be  a  previous  vested  gift  to  take  away. 

The  conclusion  which  we  have  come  to  in  this  case,  is  that  there 
is  a  gift  upon  the  expiration  of  the  tenancy  for  life;  and,  conse- 
quently, the  sisters  are  entitled  to  the  annual  proceeds  of  the  trust 
funds,  in  fifths;  but  without  prejudice  to  the  question  as  to  what 
shares  the  children  may  eventually  take. 

The  order  made  on  the  petition,  declared  that  Henrietta  Sophia 
Berkeley  having  four  younger  children  only  who  were  alive  at  the 
death  of  Mary  Frances  Benfield,  widow,  the  tenant  for  life  of  the 
testator's  residuary  estate,  and  Caroline  Martha  Berkeley  having 
one  younger  child  only  who  was  alive  at  the  death  of  the  tenant 
for  life,  they  were  entitled,  until  further  order  (but  without  preju- 
[  '287  ]  dice  to  the  question  as  to  what  children  *of  either  of  them  might 
be  ultimately  entitled  to  share  in  the  testator's  residuary  estate,) 
to  receive  the  dividends  and  interest  which  should,  from  time  to 
time,  become  due  and  payable  on  the  funds  in  Court;  and  that 
Henrietta  Sophia  was  entitled  to  four-fifths,  and  Caroline  Martha, 
to  one-fifth  of  such  dividends  and  interest. — Keg.  Lib.  A.  1834, 
fol.  1010. 

1848.  The  cause  now  came  on  to  be  heard  for  further  directions. 

'^  ^  •  It  appeared  that  Henrietta  Sophia  Berkeley  had  had  ten  younger 

children,  three  of  whom  were  born  before  the  death  of  the  testator, 
and  the  fourth,  within  three  months  after  that  event;  and  that  all 
the  others  were  born  after  the  death  of  the  testator's  mother,  the 
tenant  for  life  under  his  will :  and  that  Caroline  Martha  Berkeley 
had  only  one  younger  child,  and  that  that  child  was  born  before  the 
testator's  death.  It  further  appeared  that  Henrietta  Sophia's 
first  younger  child  had  died  under  age  and  without  having  been 
married  ;  that  the  second  was  still  alive  and  attained  twenty-one  in 
January,  1847  ;  and  that  the  third  had  died  under  twenty-one  and 
unmarried ;  and  that  the  fourth  was  still  alive  but  had  not  attained 
twenty-one. 
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Mr.  Bethell,  Mr.  Rolt,  Mr.  Piggott,  and  Mr.  Mesaiter  for  the     Bkrkelby 
surviving  younger  children,  who  were  born  before  the  death  of  the   swinbubnk. 
tenant  for  life,  relied  on  the  judgment  of  the  Lords  Commissioners, 
which  they  *read  from  the  shorthand-writer's  note,  and  on  Davidson       [  *288  ] 
V.  DaUas  (l),  and  Kevern  v.  Willimm  (2). 

The  Vice-Chancbllor  : 

The  question  before  the  Lords  Commissioners  appears  to  have 
been  just  the  same  as  that  now  raised :  but  their  Lordships  made 
no  declaration  as  to  the  rights  of  the  children. 

Mr.  Lowndes  and  Mr.  Gifford  appeared  for  Caroline  Martha 
Berkeley. 

Mr.  Grenside,  for  Henrietta  Sophia  Berkeley. 

Mr.  Stuart,  Mr.  Pole,  and  Mr.  Osborne  appeared  for  other 
parties. 

Mr.  James  Parker  and  Mr.  Follett  for  the  children  who  were 
born  after  the  death  of  the  testator's  mother,  contended  that,  as 
those  children  came  into  esse  before  the  period  of  distribution, 
namely,  before  a  son  had  attained  twenty-one  or  a  daughter  had 
attained  that  age  or  married,  they  were  entitled  to  share  in  the 
trust  funds ;  and  that  the  word  **  entitled,**  in  the  advancement- 
clause,  might  be  fairly  construed  to  mean :  ''entitled  presumptively : " 
and  that,  in  the  advancement-clause,  the  shares  of  the  children 
were  designated  not  as  vested,  but  as  vested  or  presumptive.  They 
cited  Leake  v.  Robinson  (3),  Baiiington  v.  Tnstram  (4),  Babn  v. 
*Balm  (5),  Titcomb  v.  Butler  (6),  Gardner  v.  James  (7),  Congreve  v.  [  ♦289  ] 
Coiigreve  (s) ,  Andrews  v.  Partington  (9). 

The  Yicb-Chancellor  : 

The  decision  of  the  Lords  Commissioners  is  conclusive  upon  the 
question ;  and  I  cannot  overrule  it. 

Declare  that  the  children  of  the  testator's  two  sisters  (exclusive  of 
the  eldest  son  of  each)  who  were  living  at  the  death  of  Mary  Frances 
Benfield,  the  tenant  for  life  under  the  will,  are  the  only  children 

(1)  9  R.  R.  350  (14  Ves.  676).  (6)  30  R.  R.  181  (3  Sim.  417). 

(2)  35  R.  R.  132  (5  Sim.  171).  (7)  63  R.  R.  44  (6  Beav.  170). 

(3)  16  R.  R.  168  (2  Mor.  363).  (8)  1  Br.  C.  C.  529. 

(4)  5  R.  R.  322  (6  Ves.  345).  (9)  3  Br.  C.  0.  401. 

(5)  30  R.  R.  192  (3  Sim.  492). 
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Bkbkelkt  who  became  entitled,  under  the  will,  to  the  testator's  residuary 
awiNBUBNE.  ®8*^a^6»  ^.nd  that  they  took  per  capita,  but  that  the  shares  of  such 
children,  were  subject  to  be  divested  in  favour  of  the  rest  of  the  said 
children,  in  the  event  of  any  one  or  more  of  them,  being  a  male  or 
males,  dying  under  twenty-one,  or,  being  a  female  or  females,  dying 
under  twenty-one  and  without  having  been  married. — Beg.  Lib.  A. 
1847,  fol.  1745. 

1848.  BURLEY   V.   EVELYN  (1). 

Julyl^  3.  ^jg  Simons,  290—295 ;  S.  C.  12  Jur.  712.) 

Sh  A  DWELL,  A  testator  bequeathed  5,000/.  in  trust,  to  pay  the  interest  to  his  nephew 

John,  for  life,  remainder  to  John's  first  son  for  life,  remainder,  as  to  the 
[  ^^^  J  principal,  for  his  children  equally,  and  for  default  of  such  issue  to  pay  the 

interest  to  the  second  and  other  sons  of  John  successively  and  to  their 
respective  issue ;  and,  for  default  of  issue  male  of  John,  to  pay  the  interest 
to  the  testator's  nephew  Charles  for  life,  with  similar  limitations  over : 

Held  that  the  words  in  italics,  did  not  mean :  '*  if  John  shail  never  have 
a  son,''  so  as  to  make  the  limitation  to  Charles  take  effect  by  way  of  sub- 
stitution, but  that  that  and  all  the  other  limitations  subsequent  to  the 
limitation  to  the  first  son  of  John,  were  void  for  remoteness. 

A  testator  directed  the  trustees  of  his  will  to  sell  his  real  estates  and 
retain  5,000/.  out  of  the  proceeds,  and  to  stand  possessed  of  that  sum  in 
trust  for  A.  for  life,  remainder  in  trust  for  A.'s  son  for  life,  with  divers 
remainders  over,  all  of  which  were  void  for  remoteness.  And  he  gave  his 
personal  estate,  after  payment  of  the  legacies  thereinafter  given,  and  the 
residue  of  the  money  to  arise  by  the  sale  of  his  real  estates  after  making 
good  the  5,000/.,  to  B.    A.  died  a  bachelor.    The  testator's  heir  also  died : 

Held  that  the  heir's  personal  representative  was  entitled  to  the  5,000/. 

General  Evelyn,  by  his  will  dated  the  80th  of  November,  1781, 
devised  all  his  messuages,  lands,  and  hereditaments  in  the  county 
of  Surrey,  to  trustees  upon  trust  to  sell  the  same,  and,  by  and  out  of 
the  money  to  arise  thereby,  upon  trust,  in  the  first  place,  to  retain 
5,000^.,  and  to  place  the  same  out  at  interest  on  Government  or  land 
security  in  their  names,  and  to  pay  the  interest  and  dividends 
thereof  to  his  nephew,  John  Evelyn,  son  of  his  then  late  nephew 
Charles  Evelyn,  for  his  life ;  and,  after  his  decease,  to  pay  such 
interest  and  dividends  to  the  first  son  of  John  Evelyn  lawfully 
begotten, for  his  life;  and, after  his  decease, to  pay  the 6,0001. to  the 
child  or  children  of  such  first  son  lawfully  begotten,  equally  between 
them  if  more  than  one ;  and,  for  default  of  such  issue,  to  pay  the 
|-  *29i  ]  interest  and  dividends  of  the  *5,000{.,  to  the  second,  third  and  other 
sons  of  John  Evelyn  lawfully  begotten,  severally  and  successively, 
and  to  their  respective  issue  lawfully  begotten,  in  the  same  manner 
as  to  the  issue  of  the  first  son  of  John  Evelyn  ;  and, /or  default  of 

(1)  In  re  Bence  [1891]  3  Ch.  242,  60  L.  J.  Ch.  636,  65  L.  T.  530. 
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issue  male  of  John  Evelyn,  upon   trust   to   pay  the  interest  and      Buulst 

dividends  of  the  5,000Z.  to  the  testator's  nephew,  Charles  Evelyn,      kvbltn. 

second  son  of  his  nephew  Charles,  for  his   life ;    and,  after  his 

decease,  to   pay  such  interest   and  dividends   to    the  first  son  of 

Charles  Evelyn    lawfully   begotten,  for   his   life ;    and,  after   his 

decease,  to  pay  the  principal  to  the  child  or  children  of  such  first 

son  lawfully   begotten,  equally  between  them  if  more  than  one; 

and,  for  default  of  such  issue,  to  pay  such  interest  and  dividends 

to  the  second,  third  and  other  sons  of  Charles  Evelyn,  lawfully 

begotten,  severally  and  successively,  and  to  their  respective  issue 

lawfully  begotten  in  the  same  manner  as  to  the  issue  of  the  first  son 

of  Charles  Evelyn  ;  and, /or  default  of  issue  male  of  Charles  Evelyn, 

upon  trust  to  pay  the  interest  and  dividends  of  the  5,0002.  to  the 

testator's  nephew,  Hugh  Evelyn,  third  son  of  his  nephew,  Charles 

for  his  life ;  and,  after  his  decease,  to  pay  such  interest  and  dividends 

to   the  first  son  of  Hugh  Evelyn  lawfully  begotten,  for  his  life; 

and,  after  his   decease,  to    pay    the    principal    to    the   child   or 

children  of  such  first  son  lawfully  begotten,  equally  between  them  if 

more  than  one ;  and,  for  default  of  such  issue  to  pay  the  interest 

and  dividends  of  the  5,0001.  to  the  second,  third  and  other  sons  of 

Hugh  Evelyn  lawfully  begotten,  severally  and  successively,  and  to 

their  several  and  respective  issue  lawfully  begotten  in  the  same 

manner  as  to  the  issue  of  the  first  son  of  Hugh  Evelyn ;  and,  for 

default  of  such  issue,  upon  trust  to  pay  the  5,0002.  to  such  persons 

as,  under  the  testator's  will,  would  be  entitled  to  the  residue  of  his 

estate.    And  the  testator  ^willed  that  all  his  personal  estate  should       L  *^i»2  ] 

be  turned  into  money  as  soon  as  conveniently  might  be  after  his 

decease,  and  that,  after  discharging  the  legacies  thereinafter  given, 

the  produce  thereof,  with  the  residue  of  the  money  to  arise  by  sale 

of  his  real  estates  after  making  good  the  legacy  of  5,0002.  should  be 

divided  equally  between  Charles  Evelyn,  Hugh  Evelyn,  Martha 

Philippa  Evelyn,  and  Louisa  Evelyn,  the  sons  and  daughters  of  his 

nephew  Charles. 

The  testator  died  in  August,  1788,  leaving  Sir  Frederick  Evelyn, 
his  heir.  Charles  Evelyn,  the  testator's  great  nephew,  died,  without 
issue,  in  April,  1784.  John  Evelyn  died  in  1888  without  having 
been  married. 

The  bill  prayed  for  a  declaration  that  all  the  limitations  of  the 
5,0002.  contained  in  the  will,  which  were  subsequent  to  the  limita- 
tion in  favour  of  the  first  son  of  John  Evelyn  for  life,  were  void  for 
remoteness ;  and  that,  on  the  death  of  John  without  having  had  a 
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BuRLEY      Bon,  the  5,000Z.  resulted  to  Sir  Frederick,  as  the  heir  of  the  testator 
Ev£LTN.      &^  ^he  time  of  his  death,  and  that  it  came  to  Sir  Frederick  as 

personal  estate,  and  that,  as  he  was  dead,  it  belonged  to  his  personal 

representative. 

Mr.  Bethellf  Mr.  Roll  and  Mr.  Thomas  Parker,  appeared  for  the 
plaintiff. 

Mr.  James  Parker  and  Mr.  S  my  the  for  the  assignee  of  Hugh 
Evelyn,  who  was  a  bankrupt,  contended  that,  throughout  the  will, 
the  word"  issue,"  meant,  **  child  or  children  :  *'  and  that  the  words : 
"  in  default  of  issue  male  of  John,"  and  :  **  in  default  of  issue  male 
of  Charles,"  were  to  be  read  respectively :  "  in  case  John  shall  have 
[•293]  no  son,"  and:  **in  case  Charles  shall  have  no  *8on ;  "  and,  as 
neither  John  nor  Charles  had  had  a  son,  the  gift  to  Hugh  was  good, 
as  being  an  alternative  or  substitutionary  gift,  and  not  a  gift  byway 
of  remainder ;  but  they  admitted  that  if  the  gift  to  the  first  son  of 
John  had  taken  effect,  all  the  subsequent  gifts  would  have  become 
inoperative,  as  being  too  remote :  Crompe  v.  Barroio  (i),  Leake  v. 
Robinson  (2).  [They  also  cited  Keene  v.  Dickson  (3),  Morse  v.  Lord 
Oiinonde{4t)^  EUicombe  v.  Govipertz  [6),  Murray  v.  Addenbrook  {6)^ 
and  other  cases.] 

Mr.  Temple  and  Mr.  Brett  appeared  for  Hugh  Evelyn,  and 

Mr.  RoundeU,  Mr.  Renshaw,  Mr.  Bates,  Mr.  OoUsmid,  and 
Mr.  Phillips  for  other  parties. 

The  Vice-Chancellor  : 

The  only  question  is  what  is  the  true  meaning  of  the  words  which 
the  testator  has  used  ? 
[  294  ]  He  has  directed  the  trustees  of  his  will,  to  sell  his  real  estates, 

and,  out  of  the  monies  to  arise  thereby,  to  retain  the  sum  of  5,000/., 
and  to  place  the  same  out  at  interest  on  Government  or  land 
security,  and  to  pay  the  interest,  and  dividends  to  his  nephew, 
John  Evelyn,  for  his  life ;  and,  after  his  decease,  to  his  first  son, 
for  life,  and,  after  the  decease  of  that  son,  to  pay  the  principal  to 
the  child  or  children  of  that  son,  equally  between  them ;  and,  for 

(1)  4  R.  R.  318  (4  Ves.  681).  382). 

(2)  16  R.  E.  168  (2  Mer.  363).  (5)  45  R.  R.  234  (3  My.  &  Or.  127). 

(3)  1  R.  R.  764  (3  T.  R.  495).  (6)  28  R.  R.  144  (4  Russ.  407).  • 
(-1)  25  H.  R.  85  (5  Madd.  99 ;  1  Russ. 
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defaalt  of  sach  issue,  that  is,  the  issue  of  such  first  son,  to  pay  the  Burlet 
interest  and  dividends  to  the  second,  third  and  other  sons  of  John  £vklyn. 
Evelyn,  successively,  and  to  their  respective  issue,  in  the  same 
manner  as  to  the  issue  of  his  first  son :  and,  for  default  of  issue 
male  of  John,  in  trust  to  pay  the  interest  and  dividends  to  Charles 
Evelyn  for  life :  and  then  the  testator  declares  trusts  in  favour  of 
Charles's  first  and  other  sons  and  their  issue,  similar  to  the 
trusts  which  he  had  previously  declared  in  favour  of  John  and  his 
first  and  other  sons  and  their  issue :  after  which  he  says :  ^*  and, 
for  default  of  such  issue  male  of  the  said  Charles  Evelyn,  in  trust 
to  pay  the  interest  and  dividends  of  the  said  principal  sum  of 
5,000/.,  to  my  nephew,  Hugh  Evelyn,  for  his  natural  life."  Now  it 
was  argued  that  the  words:  ''in  default  of  issue  male  of  John," 
and  the  words :  "  in  default  of  issue  male  of  Charles  ;  "  are  to  be 
construed  respectively :  **  in  case  John  shall  never  have  a  son," 
and :  "  in  case  Charles  shall  never  have  a  son."  But  that  cannot 
be  the  meaning  of  the  testator.  He  meant  to  describe  the  failure  of 
some  portion  of  the  antecedent  gifts,  so  as  to  let  in  other  persons 
to  take  in  remainder.  There  is  no  description  of  the  solitary  fact 
of  there  being  no  issue  at  all  of  John. 

The  cases  that  have  been  cited  have  turned  on  this  :  ^namely,  [  *293  ] 
that  it  appeared,  from  the  context  of  the  instruments  on  which  the 
question  arose,  that  the  words :  *'  in  default  of  such  issue,"  meant  the 
failure  of  issue  at  the  death  of  the  first  taker.  But  there  is  nothing 
in  this  will,  which  authorizes  me  to  say  that  the  words :  *'  in  default 
of  issue  male  of  John,"  mean  a  total  failure  of  the  issue  of  John  or 
his  sons  at  any  particular  time.  But  it  is  plain  to  me  that  the 
testator  intended  all  the  limitations  in  his  will,  after  the  limitation 
to  John  for  life,  to  take  effect  as  remainders.  He  has  however,  so 
expressed  his  intention  that  the  law  will  not  allow  it  to  prevail. 
And  I  must  declare  that  all  the  limitations  of  the  5,000{.  subsequent 
to  the  limitation  of  the  first  son  of  John,  are  void  for  remoteness : 
and  that  the  personal  representative  of  the  late  Sir  Frederick 
Evelyn,  who  was  the  heir  of  the  testator  at  his  death,  is  entitled  to 
that  sum :  for,  when  a  testator  carves  a  chattel  interest  out  of  his 
real  estate,  and  makes  it  the  subject  of  limitations  which  fail,  it 
results  to  his  heir,  but  with  the  character  which  the  testator 
impressed  upon  it. 
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EACKHAM  V.   SIDDALL. 

(16  Simons,  297—306;  S.  C.  12  Jur.  640 ;  on  appeal,  1  Mac.  &  G.  607  ; 
2  H.  &  Tw.  44.) 

v.-c.  [Partlt  affirmed  and  in  part  reversed  on  appeal,  as  reported  in 

r  297  ]       1  Mac.  &  G.  607.] 


1848. 

JvXy  \0,\2, 

18. 

SH  A  DWELL, 


1848. 
/w/y2l. 

Shadwbli 
V.-C. 

[308] 


HAREIS  V.  FEEGUSSON. 

(16  Simons,  308.) 

At  the  death  of  a  testator,  two  sums  of  stock,  which  had  been  purchased 
by  him  and  his  sister,  were  standing  in  their  joint  names.  One  had  been 
purchased  by  them  equally :  but  much  the  greater  part  of  the  other,  had 
been  purchased  by  the  sister,  who  was  still  living : 

Held  that  the  sister  was  entitled,  by  survivorship,  to  both  sums. 

At  the  death  of  the  testator  in  this  cause,  6,261/.  Consols,  and 
4,4821.  6«.  4c/.  Three-and-a-quarter  per  Gents.,  were  standing  in 
the  joint  names  of  the  testator  and  his  sister,  the  latter  of  whom 
was  a  defendant.  The  Consols  had  been  purchased  by  them  equally, 
but  4,008Z.  7«.  lid.  of  the  Three-and-a-quarter  per  Cents,  had  been 
purchased  by  the  sister,  and  the  remainder  by  the  testator. 

The  Yice-Chancellor  said  that,  as  the  testator  and  his  sister  had 
contributed  equally  to  the  Consols,  they  had  equally  bought  the 
right  of  survivorship  ;  and  that  he  did  not  see  how  he  could  decide 
otherwise  with  respect  to  the  Three-and-a-quarter  per  Cents. ;  but 
he  must  take  it  that  they  contributed  what  they  did  contribute,  for 
the  purpose  of  creating  a  joint-tenancy  :  and,  therefore,  he  should 
declare  that  the  sister  was  entitled,  by  survivorship,  to  the  whole 
of  the  Three-and-a-quarter  per  Cents,  as  well  as  to  the  whole  of  the 
Consols. 

Mr.  G.  L.  Russell^  Mr.  Hore  and  Mr.  John  Stuart^  Jun.,  were 
the  counsel  in  the  cause. 


1848. 
July  28. 

Shadwell, 
V.-C. 

[309] 


NOEL  V.  JONES. 

(16  Simons,  309-311 ;  S.  C.  17  L.  J.  Ch.  470;  12  Jur.  906.) 

A  testatrix  bequeathed  her  personal  estete  te  trustees,  in  trust,  amongst 
other  things,  te  pay  and  apply  800/.  in  and  upon  the  education  of  hor 
godson,  who  was  an  infant :  Held  that  the  whole  of  the  800/.  was  payable 
at  once,  with  interest  from  the  end  of  the  first  year  after  the  death  of  the 
testatrix. 

The  testatrix  in   this  cause  bequeathed  her  personal   estate  to 
trustees,  in  trust,  amongst  other  things,  to  pay  and  apply  the  sum  of 
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800L  in  and  upon  the  education  of  Francis  Noel,  the  son  of  Edward  Kobl 
Noel  and  her  godson ;  it  bring,  however,  her  desire  that  the  trustees  jon'es. 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  should  follow  all  the  reasonable  suggestions  of  the  said 
Edward  Noel,  as  to  the  school  and  mode  and  style  of  learning  in 
which  he  should  desire  to  have  his  son  educated  ;  and  to  pay  the 
residue  of  the  monies  which  should  remain  after  satisfying  the 
purposes  of  the  will,  to  the  testatrix's  son,  H.  T.  Montgomery,  his 
executors,  administrators  and  assigns. 

The  bill  was  filed  by  Francis  Noel,  by  his  father  as  his  next 
friend,  against  the  executors  of  the  will :  it  prayed  that  the  plaintiff 
might  be  declared  to  be  absolutely  entitled  to  the  800{. ;  and  that  the 
principal,  with  interest  from  the  end  of  the  first  year  after  the 
testatrix's  death,  might  be  invested  and  properly  secured  for  his 
benefit;  and  that  all  proper  directions  might  be  given  for  the 
application  thereof  and  of  the  interest  and  dividends  to  arise  there- 
from, towards  the  maintenance  and  education  of  the  plaintiff,  during 
bis  minority,  as  occasion  should  require. 

The  answer  of  the  executors  submitted  that  the  plaintiff  was  not 
absolutely  entitled  to  the  800Z.     *     *     and  that,  in  the  event  of       [  3io  ] 
the  plaintiff  dying  before  the  principal  should  be  exhausted,  the 
residue  thereof  then  remaining  unapplied,  would  also  belong  to  the 
testatrix's  residuary  estate. 

Mr.  Malins,  for  the  plaintiff,  said  that  the  legacy  vested  in 
the  plaintiff,  on  the  testatrix's  death ;  and,  therefore,  interest 
was  payable  upon  it  from  the  end  of  the  first  year  after  that 
event.    ♦    ♦    ♦ 

Mr.  LLoyd  and  Mr.  RoundeU  Palmer,  for  the  defendants, 
contended  that,  though  the  legacy  might  be  vested,  the  time  of 
payment  bad  not  arrived.    ♦    ♦     ♦ 

Mr.  MaUns  replied.  [  3ii  ] 

The  Vice-Ghancbllor  : 

It  struck  me,  at  first,  that  the  words  which  the  testatrix  has  used, 
made  the  8002.  payable  by  driblets ;  that  is,  that  she  intended  her 
executors  and  trustees  to  pay,  from  time  to  time,  such  sums  as,  in 
the  aggregate,  should  amount  to  8002.  But,  on  further  considera- 
tion, I  think  that  there  is  not  so  much  particularity  in  the  words, 
as  to  take  the  case  out  of  the  ordinary  rule ;  which  is  that,  where 
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Noel 

f. 
Jones. 


a  legacy  is  given  for  the  benefit  of  an  infant  in  a  particular  mode, 
it  must  be  taken  to  be  a  general  legacy. 

Therefore,  I  shall  order  the  800Z.  to  be  paid  into  Court,  with 
interest  from  one  year  after  the  death  of  the  testatrix,  and  shall 
give  the  plaintiff  liberty  to  apply,  respecting  it,  as  he  may  be 
advised. 


1848. 
Jvly  28,  29. 

SUADWELL, 
V.-C. 

[312] 


EUBERY  V.  M0ERI8. 

(16  Simons,  312-314;  S.  0.  on  appeal,  1  Mac.  &  G.  413  ;  1  H.  &  Tw.  400; 
18  L.  J.  Ch.  444  ;  12  Jur.  689.) 

[See  the  report  of  this  case  on  appeal,  to  be  taken  from  1  Mac. 
k  G.  413.] 


1848. 
Aug.  4. 

Shad  WELL, 
V.-C. 

[  323  ] 


GOUGH  V.  BULT(I). 

(16  Simons,  323—325  ;  S.  C.  17  L.  J.  Ch.  486 ;  12  Jur.  859.) 

A  testator,  who  died  in  1823,  directed  the  trustees  of  his  will  to  raise  a 
legacy  by  sale  of  his  real  estates : 

Held  that  the  legatee  was  not  barred  by  the  42nd  sect,  of  the  Heal 
Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27),  from  claiming  interest 
on  the  legacy  from  the  end  of  the  first  year  after  the  testator's  death. 

The  testator  in  this  cause,  after  bequeathing  certain  leasehold 
messuages  to  trustees  in  trust  for  his  wife,  ordered  and  empowered 
the  trustees  to  sell  so  many  and  such  of  those  messuages,  so  that 
his  wife's  income  should,  in  no  case,  be  reduced  under  500i.  a  year, 
and  to  pay  and  apply  such  part  of  the  monies  to  arise  from  such 
sale,  not  exceeding  2,000Z.,  to  each  of  his  sons,  John  and  Safnuel, 
for  setting  them  or  either  of  them  up  in  business,  or  for  such  other 
purposes  as  his  wife  should  think  proper  and  most  beneficial  for 
them. 

The  testator  died  in  1823  :  his  son  John  died  in  1832  ;  and,  the 
before-mentioned  trust  being  wholly  unperformed  so  far  as  it  related 
to  John,  the  bill  was  filed,  in  1847,  to  have  2,0002.  raised,  with 
interest,  and  paid  to  the  plaintiff,  his  personal  representative.  The 
defendants,  the  executors  and  trustees  of  the  will,  put  in  a  general 
demurrer  to  the  bill ;  which  the  Vice-Chancellor  overruled :  and 
the  Lord  Chancellor  affirmed  his  Honour's  decision  (2). 

The  cause  now  came  on  to  be  heard.  The  only  question  was 
whether  the  plaintiff  was  entitled  to  interest  on  the  2,000Z.  from 

(1)  /n  re  Blachford{\mA)  27  Ch.  D.      Statute  of  limitations:  see  37  &  38 
676,  64  L.  J.  Ch.  215.    The  trust  no      Vict.  c.  67,  s.  10.— O.  A.  S. 
longer  excludes  the  operation  of  the         (2)  See  anUy  p.  19. 
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the  end  of  the  first  year  after  the  testator's  death,  or  whether  he      gourh 
was  not  barred,  by  the  42nd  sect,  of  the  Statute  of  Limitations,        ^vIt. 
8  &  4  Will.  IV.  c.  27,  from  claiming  interest  except  for  the  last  six 
years. 

Mr.  Bethell  and  Mr.  James,  for  the  plaintiflF,  said  that  the  2,000Z.       [  324  ] 
was  to  be  raised  under  a  trust,  and  that  the  Statute  of  Limitations 
had  no  application  to  cases  of  trust :  Ward  v.  Arch{i),  and  Young 
V.  Ltord  WaUrpark  (2). 

Mr.  Stuart  and  Mr.  Stinton  for  the  defendants,  said  that,  as 
the  object  of  the  suit  was  to  have  a  legacy  raised,  the  42nd  sect,  of 
the  Statute  of  Limitations  applied :  that,  in  Phillipov.  Munningsis), 
the  legacy  had  been  severed  from  the  testator's  estate,  and  appro- 
priated so  as  to  constitute  a  trust-fund ;  and  it  was  on  that  ground 
that  the  Lord  Chancellor  held  that  the  statute  did  not  apply: 
and  they  referred  to  the  following  passage  in  the  judgment  of  Vice- 
chancellor  Wigram  in  Francis  V.  Orover(4):  "Suppose  the  owner 
of  an  estate  to  acknowledge  a  sum  of  money  to  be  lent  to  him,  and 
to  agree  that  certain  specific  lands  shall  stand  charged  with  the 
payment  of  the  money  and  interest.  That  is  an  express  charge  by 
contract.  If  that  money  is  due  in  the  form  of  a  charge,  then  it  is 
a  case  contemplated  by  the  42nd  sect.,  in  which  a  person  having  a 
charge  cannot  recover." 

Mr.  Bethell,  in  reply,  said  that  if  the  testator  had  given  the 
leasehold  estates  to  his  wife,  charged  with  the  payment  of  2,000/« 
to  his  son,  the  statute  would  have  applied ;  but  that  the  testator 
had  bequeathed  the  estates  to  trustees,  upon  an  express  trust  to  sell 
them  and  pay  the  2,000L  out  of  the  proceeds ;  and,  therefore,  the 
statute  did  not  apply. 

The  Vice-chancellor  :  [  325  ] 

I  do  not  see  how  this  case  can  be  distinguished  from  Ward  v. 
.4 reft ;  and,  therefore,  I  shall  declare  that  the  plaintiff  is  entitled  to 
interest  on  the  2,000/.,  after  the  rate  of  il.  per  cent,  from  the  end 
of  the  first  year  after  the  death  of  the  testator. 

(1)  56  B.  B.  W  (12  Sim.  472).  (4)  71  R.  E.  26;  see  p.  28  (5  Hare, 

(2)  60  B.  R.  324  (13  Sim.  109).  39;  see  50). 

(3)  45  £.  £.  63  (2  My.  ft  Cr.  309). 
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18*8,  HORNBY    V.  MATCHAM. 

_  (16  Simons,  325—328;  S.  C.  17  L.  J.  Ch.  471 ;  12  Jur.  825.) 

^"^fT^^^'  ^  mortgagee  having  inadvertently  burnt  the  mortgage-deed  and  the 

r  q9fi  \  documents  relating  to  the  title  to  the  mortgaged  estate,  some  of  which  were 

^        -'  originals  and  others  attested  and  office  copies,  was  ordered,  in  a  foreclosure 

suit,  not  only  to  procure  fresh  attested  and  office  copies,  but  to  make  com- 
pensation for  the  damage  done  to  the  estate  by  the  destiiiction  of  the  deeds, 
the  amount  to  be  settled  by  the  Master  and  deducted  from  the  mortgage-debt 

In  1840  a  mortgagee  of  an  estate  for  a  term  of  years,  whose 
mental  faculties  had  been  weakened  by  illness,  burnt  the  mortgage- 
deed  and  the  documents  relating  to  the  title  to  the  mortgaged 
estate,  some  of  which  were  attested  copies  and  others,  originals. 
In  1841,  the  mortgagor,  at  the  request  of  the  mortgagee,  execute 
a  deed  by  which,  after  reciting  the  mortgage-deed  from  a  draft  of  it, 
and  that  the  original  had  been  lost  or  destroyed,  he  acknowledged 
that  it  corresponded,  in  form,  substance  and  effect  with  the  recital 
of  it  therein  contained.  These  facts  were  stated  in  a  bill  filed  by 
the  executors  of  the  mortgagee,  to  foreclose  the  mortgage,  and  were 
found  by  the  Master  in  pursuance  of  the  decree  at  the  hearing  of 
the  cause. 

On  the  cause  coming  on  for  further  directions, 

Mr.  Bethell  and  Mr.  Lewin,  for  the  defendant,  asked  that  the 
plaintiffs  might  be  ordered  to  procure  fresh  attested  copies  in  lieu 
of  those  that  had  been  destroyed,  and  also  an  office-copy  of  certain 
[  •32f>  1  letters  of  administration  *with  a  will  annexed,  in  lieu  of  the  original 
letters  of  administration,  which  had  been  delivered  to  and  destroyed 
by  the  mortgagor,  and  also  that  the  Master  might  be  directed  to 
ascertain  what  would  be  a  sufficient  compensation  for  the  damage 
sustained  by  the  mortgagor,  in  consequence  of  the  destruction  of 
the  deeds  and  other  documents  found  by  the  Master  to  have  been 
destroyed,  and  that  the  amount  of  the  compensation  to  be  so  ascer- 
tained might  be  set  off  against  the  principal  and  interest  due  on 
the  mortgage,  and  that  the  costs  of  the  suit  might  be  paid  by  the 
plaintiffs. 

Mr.  Teed  and  Mr.  Renshaw,  for  the  plaintiffs,  said  that  their 
clients  were  willing  to  procure  the  attested  and  office-copies,  but 
were  not  bound  to  make  compensation  for  the  damage  sustained  by 
the  mortgagor  in  consequence  of  the  destruction  of  the  deeds: 
and  they  referred  to  Stokoe  v.  Eohson  (i)  and  Shelmardine  v. 
Hair  op  {2). 

(1)  3  V.  &  B.  51.     See  22  R.  II.  233,  n.  (2)  22  U.  R.  232  (6  Madd.  39). 
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Mr.  BethtU  said  that»  in  those  cases,  the  deeds  had  been  stolen      Hokjtbt 
from   the  mortgagee;   but,  in  the  present  case,  they  had  been    lUTCHAif. 
destroyed  by  the  wilful  act  of  the  mortgagee. 

Thb  Yicb-Ghancellor: 

It  is  clear,  to  my  mind,  that  some  damage  has  been  done  to  this 
estate  by  the  destruction  of  the  deeds  and  other  documents,  in 
addition  to  that  which  will  be  repaired  by  the  furnishing  of  the 
fresh  attested  and  office-copies :  for,  in  all  future  dealings  with  the 
estate,  the  decree  and  other  proceedings  in  this  suit  wiU,  necessarily, 
form  part  of  the  title ;  and  the  procuring  office-copies  *of  those  [  •^ii  ] 
proceedings,  will  be  attended  with  an  expense  ;  for  which,  I  think, 
compensation  ought  to  made. 

[The  order  directed]  the  Master  to  ascertain  what  ought  to  be 
allowed  as  a  sufficient  compensation  for  the  damage  done,  to  the 
estate  in  question,  by  the  destruction  of  the  deeds  as  found  by  his 
report. 

The  Master,  by  his  report  made  in  pursuance  of  the  above  order,  [  328  ] 
stated  that  the  estate  comprised  in  the  mortgage-security,  was 
estimated  to  be  of  the  value  of  20,000/.  and  upwards ;  and  that  the 
defendants  had  proposed  the  sum  of  500/.  as  a  proper  sum  to  be 
allowed  as  a  compensation  for  the  damage  done  to  the  estate  by 
the  destruction  of  the  deeds  :  and,  upon  consideration  of  the  state 
of  facts  which  had  been  laid  before  him  on  the  part  of  the  defen* 
dants,  and  of  the  said  proposal,  and  having  regard  to  the  value  of 
the  estate  and  the  amount  of  the  mortgage-money  (which  was 
9,295/.  8s.  M.)  and  also  to  the  difficulty  and  expense  which  might 
be  occasioned,  to  the  owner  of  the  estate,  by  the  destruction  of  the 
deeds,  on  any  occasion  of  selling  or  mortgaging  the  estate  or  any 
part  of  it,  he  approved  of  the  proposal,  and  was  of  opinion  that  the 
sum  of  500/.  was  a  proper  sum  to  be  allowed  as  such  compensation 
as  aforesaid. 


6— a 
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1848.  WALKER  V.   The  MARQUIS  of  CAMDEN  (l). 

^^^-  (16  Simons,  329—332 ;  S.  C.  17  L.  J.  Ch.  488 ;  12  Jur.  932.) 

Shadwell  The  words :  **  legal  representative  or  representatives,"  in  a  will,  held  to 

^*'^*  mean  next  of  kin,  where  the  testator  in  some  passages  used  the  expression 

[  ^^^  ]  executors  or  administrators  with  apparent  knowledge  of  the  import  of  that 

expression.* 

Thomas  Palmer,  by  his  will  dated  the  29th  of  March,  1788,  gave 
an  annuity  of  lOOZ.  to  his  wife,  and  charged  all  his  estates  with  the 
payment  of  it :  and  he  also  gave  to  her  all  the  plate  that  was  her 
property  before  her  marriage  with  him,  and  all  the  goods,  chattels 
and  effects  then  being  in  and  about  his  house  in  Northumberland 
Court,  in  the  Strand,  to  and  for  her  own  sole,  private  use  and 
benefit :  and,  subject  to  the  annuity,  he  gave  devised  and  bequeathed 
all  the  rest,  residue  and  remainder  of  his  estates  and  effects  what- 
soever, both  real  and  personal,  to  his  brother,  Anthony  Palmer, 
and  to  Walter  James  James  and  William  Day  upon  this  special 
trust  and  confidence  in  them  reposed,  that  they,  or  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  should,  from  time  to  time  during  the  life  of  his  son, 
William  Palmer,  manage  and  transact  all  his  affairs  in  such 
way  and  manner  as  they,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors  or  administrators  of  such  sur- 
vivor, should,  in  their  discretion  think  best,  either  by  purchase 
of  freehold  or  other  lands,  tenements  or  hereditaments,  or  by  placing 
the  same  out  upon  Government  or  other  securities,  or  otherwise,  in 
their  discretion,  for  the  benefit  and  advantage  of  his  said  son,  and 
should  pay,  apply  and  dispose  of,  as  well  th  rents,  issues  and 
profits,  as  also  the  interest,  dividends  and  proceeds  of  such  estates, 
monies  and  effects,  to  and  for  the  sole  and  only  use  and  benefit  of 
[  *330  ]  his  said  son,  for  and  during  the  term  of  his  natural  *life,  in  such 
way  and  manner  as  they,  his  said  trustees  or  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  should,  in  their  discretion,  think  most  prudent;  and  upon 
further  trust  that  they,  his  said  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  should,  in  case  his  said  son  should  happen  to  marry  and 
leave  any  child  or  children,  stand  and  be  possessed  of  all  and 
singular  such  estate,  monies  and  effects,  to  and  for  the  only  use 
benefit  and  advantage  of  such  child  or  children,  and  his,  her  or 

(1)  In  re  Horrur  (1887)  37  Ch.  D.      litre  Ware  (1890)  45  OL  D.  269,  59 
695,  57  L.  J.  Ch.  211,  58  L.  T.  103  ;      L.  J.  Ch.  717     3  L.  T.  52. 
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their  heirs,  executors  or  administrators;  and  upon  this  further 
trust  and  confidence  that,  if  his  said  son  should  happen  to  die 
without  having  been  married  or  without  leaving  any  child  or 
children,  his  said  trustees,  or  the  survivors  or  survivor  of  them,  or 
the  heirs,  executors  or  administrators  of  such  survivor,  should  sell 
and  dispose  all  his  said  estates,  and  the  money  arising  therefrom 
and  also  all  other  monies  and  effects,  whatsoever,  which  should 
then  belong  to  the  trust  estate,  should  divide  and  pay,  in  four  equal 
parts  or  shares,  in  manner  following,  that  is  to  say,  one  equal 
fourth  part  or  share  thereof  to  his  nephew  Anthony  Palmer,  if  he 
should  be  then  living,  and,  if  not,  then  to  his  legal  representative 
or  representatives ;  one  other  equal  fourth  part  or  share  thereof,  to 
his  niece,  Mary  King,  widow,  if  she  should  be  then  living,  and,  if 
not,  then  to  her  legal  representative  or  representatives ;  one  other 
equal  fourth  part  or  share  thereof,  to  his  niece,  Susannah 
Lewington,  if  she  should  be  then  living,  and,  if  not,  to  her  legal 
rejiresentative  or  representatives ;  and  the  remaining  fourth  part  or 
share  thereof  to  his  niece  Mary  Ann  Palmer,  if  she  should  be  then 
living,  and,  if  not,  then  to  her  legal  representative  or  representa- 
tives :  and  he  appointed  his  *brother,  Anthony  Palmer,  and  Walter 
James  James  and  William  Day  joint  executors  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will.  His  nephew 
Anthony  Palmer  died  in  1815.  Susannah  Lewington  was  his 
executrix ;  and  Elizabeth  King  and  Ann  King  were  his  sole  next  of 
kin.  William  Palmer,  the  testator's  son,  died  in  June,  1844,  without 
having  been  married. 

At  the  hearing  of  the  cause  for  further  directions,  the  question 
was  whether  the  words  *'  legal  representative  or  representatives,'* 
meant  "executor  or  executors,"  or  "next  of  kin  according  to  the 
Statutes  of  Distribution."    *    ♦     * 

The  counsel  in  the  cause  were  Mr.  Bethell,  Mr,  James  Parker, 
Mr.  Bagsluiue,  Mr.  Heathjkld,  Mr.  Shee,  Mr.  Shebbeare,  Mr.  Faber, 
Mr.  Fleming  and  Mr.  Taylor. 

[As  the  decision  turned  upon  the  special  context  of  the  will  it  is 
unnecessary  to  refer  to  the  cases  cited  by  counsel.] 

Tub  Vicb-Chancbllor  : 

The  testator  has  used  the  words  "  executors  or  administrators," 
five  times  in  his  will :  therefore,  it  would  be  singular  to  say  that, 
where  he  departs  from  those  words  and  uses  the  terms  ''legal 
representative    or    representatives,"    he    meant     **  executors    or 
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adiuinistrators."  It  appears  to  me  that  he  used  the  words 
''  executors  or  administrators  "  with  a  knowledge  of  their  import ; 
and  that,  when  he  used  the  terms  "  legal  representative  or  repre- 
sentatives," he  did  not  mean  ''executors  or  administrators;" 
therefore  those  terms  must,  of  necessity,  mean  next  of  kin. 

Declare  that,  Anthony  Palmer  having  died  in  the  lifetime  of 
the  testator's  son  William  Palmer,  his  next  of  kin,  at  his  death,  are 
entitled  to  the  share  of  the  testator's  trust  estate,  which  he  would 
have  taken  if  he  had  survived  William  Palmer ;  and  that  they  take 
as  joint-tenants  (i). 


1848. 
Aug.  8. 

Shadwel 
V.-C. 
[338] 


L, 


[  337  ] 


NEVILLE  V.  FOETESCUE. 

(16  Simons,  33^—340 ;  S.  0.  12  Jur.  908.) 

The  nile  in  Hmoe  v.  Lord  Dartmouth  (2),  which  requires  the  conversion 
of  wasting  property  bequeathed  in  trust  for  persons  in  succession,  may  be 
excluded  by  the  direction  that  the  beneficiaiies  shall  receive  the  yearly 
dividends  and  income  to  arise  from  the  personal  estate  imder  powers  of 
attorney  from  the  trustees. 

James,  Lord  Glastonbury,  made  his  will  dated  the  21st  of  January, 
1824,  and  after  giving  several  legacies  and  annuities  and  charging 
his  personal  estate  only  with  the  payment  of  certain  of  the  legacies* 
and  his  estates  in  Lincolnshire  only  with  the  payment  of  the 
annuities,  [and  after  devising  his  real  estate  in  strict  settlement  the 
testator  disposed  of  his  personal  estate  as  follows]  : 

"  And,  for  and  concerning  all  the  personal  property  of  which  I  may 

die  possessed,  of  whatever  nature,  kind  or  quality  soever  the  same 

may  consist,  or  which  I  may  be  entitled  to,  whether  in  the  public 

funds  or  elsewhere,  after  the  legacies  with  which  I  have  already 

charged  it  by  this  my  will  or  may  hereafter,  by  any  codicil,  charge 

it  with,  are  discharged,  I  hereby  give  and  grant  to  Hugh,  Earl 

Fortescue,  and  Richard,  Baron  Braybrooke,  the  trustees,  appointed 

by  this  my  will,  of  all  my  estates  in  the  counties  of  Somerset, 

Surrey  and  Bedford,  the  same  personal  property,  in  trust,  as  far  as 

the  nature  of  such  property  will  admit,  for  the  persons  who,  for  the 

time  being,  may  have  the  ownership  and  be  in  the  possession,  under 

the  limitations  and  restrictions  of  this  my  will,  of  the  said  estates : 

and  I  hereby  direct  that  the  said  persons,  under  letters  of  attorney 

and  powers  from  the  said  trustees,  who  are  hereby  empowered  and 

(I)  But  if  the  expression  denotes  a  mode  of  division:  see  Buttock  v. 
course  of  legal  succession  the  Statute  Downes  (ISQO)  9  11.  L.  C.  1. — 0.  A.  S. 
of    Distributions    should  govern  the  (2)  6  K.  E.  96  (7  Yes.  137). 
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required   to  grant  the  same,  shall  receive  tlie  yearly   dividends      Neville 
which  may  arise  out  of  the  public  or  other  funds,  and  the  yearly    foktkscue. 
interest  which  may  arise  from  other  parts  of  my  personal  property, 
under  the  same  restrictions  and  limitations  and  to  the  same  extent 
on  which  they  hold  my  said  estates  in  the  counties  of  Somerset, 
Surrey  and  Bedford."     *     ♦    ♦ 

The  testator  died,  in  April,  1825,  possessed  of  large  sums  in  the  QL       C  ^^^  ] 
per  Gents,  and  other  permanent  stocks,  and  of  9271.  Long  Annuities 
and  2,0002.  Bank  stock :  and  all  those  sums  were  suffered  to  remain 
in  specie,  and  Mr.  T.  Grenville,   who  died  in  1846,  received  the 
income  of  them. 

The  bill  was  filed,  after  Mr.  Grenville's  death,  by  Ealph  Neville's 
eldest  son,  who  was  an  infant.  It  stated  that  the  plaintiff  was  the 
first  tenant  in  tail  in  esse  under  the  limitations  in  the  will,  and,  as 
such,  was  entitled  to  the  testator's  residuary  personal  estate,  subject 
only  to  the  preceding  life-interests  therein  of  his  grandfather  and 
father:  and  it  insisted  that  the  Long  Annuities  and  Bank  stock 
ought  not  to  have  been  suffered  to  remain  in  specie,  but  ought  to 
have  been  converted  into  money  at  the  end  of  one  year  after  the 
testator's  death,  and  that  the  proceeds  ought  to  have  been  invested 
in  the  purchase  of  81.  per  cent.  Consols  :  and  it  prayed  that  it  might 
be  declared  that  Mr.  Grenville  was  not  entitled  to  enjoy  the  Long 
Annuities  and  Bank  stock  in  specie,  and  that  his  estate  was  liable 
to  make  good,  to  the  trustees  of  the  testator's  residuary  personal 
estate,  the  excess  received  by  him  for  the  dividends  and  annual 
income  of  the  Long  Annuities  and  Bank  stock  over  what  he  would 
have  received  if  such  annuities  and  stock  had  *been  sold  at  the  [  3^y  J 
expiration  of  one  year  after  the  testator's  death  and  the  proceeds 
had  been  invested  in  the  purchase  of  SL  per  cent.  Consols ;  and 
that  the  trustees,  by  reason  of  their  omitting  to  convert  the  Long 
Annuities  and  Bank  stock,  became  liable  to  make  good,  to  the 
testator's  residuary  personal  estate,  the  loss  occasioned  by  such 
omission ;  and  that  the  annuities  and  stock  might  be  forthwith  sold 
and  the  proceeds  invested  in  the  8/.  per  cent.  Consols ;  and  that 
the  defendants,  Mr.  Grenville's  executors,  might  make  good  such 
excess  as  aforesaid,  and  that  the  defendants,  the  trustees,  might 
make  good  the  loss  occasioned  to  the  testator's  residuary  estate,  by 
their  before-mentioned  omission. 

Mr.  Grenville's  executors  put  in  a  general  demurrer. 

Mr.  Stuart  and  Mr,  Charles  Hall,  in  support  of  the  demurrer, 
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Nkvillb     [cited  Howe  v.  Earl  of  Dartmouth  (i),  Chambers  v.  Chambers  (2), 
FoBTFscuK.    Sutherland  v.  Cooke  (8)] . 

C  2^^  J  3/r.  Bethell  and  Mr.  PoZe,  in  support  of  the  bill. 

The  Vicb-Chancbllor  : 

The  testator  says :  "  And  I  hereby  direct  that  the  said  persons/' 
that  is,  the  cestais  que  trust  under  his  will,  *'  under  letters  of 
attorney  and  powers  from  the  said  trustees,  who  are  hereby 
empowered  to  grant  the  same,  shall  receive  the  yearly  dividends 
which  may  arise  out  of  the  public  or  other  funds,  and  the  yearly 
interest  which  may  arise  from  other  parts  of  my  personal  property." 
Therefore,  he  contemplates  that  various  powers  of  attorney  might 
be  necessary  to  be  executed  by  his  trustees,  in  order  to  enable  the 
persons  who  were  to  enjoy  his  personal  estate  in  succession,  to 
receive  the  annual  proceeds  of  it.  This  seems  to  me  to  demonstrate 
that  he  intended  the  cestuis  que  trust  to  enjoy  his  personal  estate 
in  the  state  in  which  it  might  be  at  the  time  of  his  death.  And, 
therefore,  I  shall  allow  the  demurrer  and  declare  that  Mr.  Thomas 
Grenville  was  entitled,  during  his  life,  to  the  dividends  and  annual 
income  of  the  Long  Annuities  and  Bank  stock  in  the  bill 
mentioned. 


1848, 
A'or.  4,  6. 

Shadwell, 
V..C. 

[346] 


[3J7] 


Ex  PARTE  The  NEWPOET  MARSH  TRUSTEES. 

(16  Simons,  346—351 ;  S.  C.  18  L.  J.  Ch.  49 ;  12  Jur.  932.) 

TruBtees  under  an  Act  of  Parliament  for  dividing  and  inclosing    a 
common,  held  to  be  a  corporation,  by  implication. 

By  a  local  Act  of  Parliament  (4  Geo.  III.  c.  59)  intituled  **  An 
Act  for  dividing  and  inclosing  a  Waste  Ground  called  the  Marsh  in 
the  Township  of  Newport  in  the  County  of  Salop,  and  for  applying 
the  Produce  thereof  to  the  several  Purposes  therein  mentioned," 
[it  was  enacted  that  certain  specified  persons,  including  the  rector 
of  Edgmond,  the  minister  of  Newport,  and  the  schoolmaster  of 
Newport  and  their  respective  successors,  and  all  burgesses  of  New- 
port thereafter  to  be  created  and  their  heirs  respectively  during  the 
time  of  their  respective  residence  within  the  said  borough,  should 
be]  trustees  for  inclosing,  improving  and  dividing  the  Marsh  and 
putting  the  Act  in  execution :  and  that,  upon  the  death  of  any 
trustee  thereby  appointed  or  thereafter  to  be  appointed  whose  heir 


(1)  6  R  R  96  (7  Ves.  137). 

(2)  74  B.  R  56  (15  Sim.  183). 


(3)  66  R  R  162  (1  Coll.  498). 
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should  not  succeed  io  the  trust,  it  should  be  lawful  for  the  sur-  Ex  parte 
viving  or  remaining  trustees,  or  any  nine  or  more  of  them,  from  nbwpobt 
time  to  time,  to  elect  one  other  person  to  be  a  trustee  in  the  room  tbustbks. 
of  every  trustee  so  deceased.  *  *  The  Act  further  enacted  that  [  348  ] 
all  right  of  common  or  pasturage  in  or  upon  the  Marsh  should 
cease  and  be  extinguished,  from  and  immediately  after  the  passing 
of  the  Act :  and  it  authorized  and  required  the  trustees  or  any  five 
or  more  of  them,  to  cause  the  Marsh  to  be  surveyed  as  soon  as 
conveniently  might  be  after  their  first  meeting,  and  to  allot  a  por- 
tion of  it  to  Lord  Shrewsbury,  as  a  satisfaction  of  his  beast-gates; 
and  it  directed  that  the  residue  of  the  Marsh  should  be,  and  the 
same  was  thereby  vested  in  the  trustees  and  their  successors  for 
ever,  freed  and  discharged  of  and  from  all  right,  title  and  interest 
whatsoever  which  the  householders  of  the  town  or  any  other  person 
or  persons  could  or  might  have  in  or  to  the  same  or  any  part 
thereof,  except  as  thereinafter  excepted,  in  trust  nevertheless  for 
the  purposes  thereinafter  mentioned.  The  Act  then  directed  that 
the  trustees,  or  any  nine  or  more  of  them,  should  cause  the  residue 
of  the  Marsh  to  be  inclosed  and  improved  in  such  manner  and  by 
such  ways  and  means  as  they  should  think  most  expedient  and 
beneficial  for  the  purposes  of  the  Act ;  and  that  it  should  be  lawful 
for  the  trustees,  or  any  nine  or  more  of  them,  to  mortgage  or  let 
the  same  or  any  part  or  parts  thereof,  from  time  to  time,  to  any 
I)erBon  or  persons  who  should  be  willing  to  advance  money  there- 
upon or  to  take  the  same,  for  such  term  or  terms,  and  under  such 
rents  and  reservations,  by  and  with  such  covenants,  provisoes  and 
agreements  as  they  or  any  nine  or  more  of  them  should  think 
proper  and  convenient;  and,  out  of  the  monies  to  be  borrowed  upon 
mortgage  or  to  arise  from  the  rents  and  profits  of  the  Marsh,  in 
t)ie  first  place,  to  pay  the  expenses  of  obtaining  the  Act  and  of 
inclosing,  draining,  improving  and  preserving  the  residue  of  the 
Marsh,  and,  afterwards,  to  *pay  all  chief  rents  due  to  the  lords  of  [  *^^^  J 
the  manor  as  the  same  should  become  due ;  and  to  apply  the 
residue  of  the  monies  arising  from  the  Marsh,  in  paving  and  keep- 
ing in  repair  the  streets  of  Newport ;  in  repairing  and  keeping  in 
repair  the  market-hall  and  public  cross  there  ;  and  in  carrying  on, 
encouraging  and  extending  a  woollen  or  some  other  manufacture 
within  the  township,  by  such  ways  and  means,  and  under  such 
rules,  orders  and  regulations,  as  they  or  any  nine  or  more  of  them 
should,  from  time  to  time,  direct,  order  or  issue  for  those  purposes 
respectively ;  in  apprenticing  poor  children  who  were  parishioners 
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Ex  part45      of  Newport ;  or  to  or  for  such  other  purposes  as  the  trustees,  or 
Nkw^rt     any  nine  or  more  of  them,  should  think  proper.     *     *     * 
Marsh  Upon  the  hearing  of  a  petition  presented  by  nine  of  the  trustees 

of  the  Marsh,  for  payment  of  a  sum  of  money  which  had  been 
paid  into  Court  by  a  Eailway  Company,  who  had  taken  part  of 
the  Marsh  for  the  purposes  of  their  undertaking,  the  question 
was  whether  the  trustees  were  not,  in  effect,  constituted  a  body 
corporate  by  their  Act  of  Parliament. 

[  350  ]  Mr.  Malins  and  Mr.  Little  appeared  upon  the  petition ;  and 

the  latter  gentleman,  who  raised  the  question,  referred  to  llie 
Conservators  of  the  River  Tone  v.  Ash(i). 

The  Yigb-Changellob  : 

I  have  read  over  the  Act  of  Parliament ;  and,  as  I  understand, 
the  only  question  that  I  have  to  decide,  is  whether  that  body  which 
was  created  by  the  Act  of  Parliament,  is  a  corporation. 

I  cannot  but  think,  from  the  nature  of  the  provisions  of  the  Act, 
that  it  was  intended  that  the  body  should*  continue  for  ever,  and 
that  they  should  hold,  for  ever,  the  Marsh  in  question. 

The  frame  of  the  Act  is  this.  First  of  all,  the  Earl  of  Shrews- 
bury and  his  heirs,  and  Lord  Gower  and  his  heirs,  and  then  some 
gentlemen  who  are  named  and  their  heirs,  and  then  a  variety  of 
other  persons  who  are  named,  and  then  the  schoolmaster  for  the 
time  being,  and  the  resident  burgesses  for  the  time  being,  and  then 
all  the  persons  that  should  at  any  time  thereafter  be  burgesses, 
and  their  heirs,  during  the  time  of  their  residence  in  the  borough, 
were  to  be  trustees  for  inclosing,  improving,  and  dividing  the 
Marsh  and  for  putting  the  Act  into  execution.  Now,  putting  the 
Act  into  effect  was  a  thing  which,  of  necessity,  would  continue 
without  limit.  There  was  no  period  of  time  when  the  Act  might 
not  be  capable  of  being  put  into  operation ;  and,  though  there  are 
particular  modes  pointed  out  in  the  statute,  by  means  of  which 
[  'SSI  ]  some  of  the  body  might  act,  yet  it  is  stated  *what  they  were  to  do ; 
they  were  to  make  leases  and  mortgages ;  and,  consequently,  therefore, 
whatever  might  be  the  intention  of  the  Legislature,  yet,  if  I  find  the 
fact  to  be  that  the  necessary  construction  of  the  Act  of  Parliament 
is  that  the  persons  named  were  to  hold  certain  lands  for  ever,  and  to 
deal  with  them  for  ever,  it  appears  to  me  that  they  necessarily  became 
a  corporation,  although  they  are  not  expressly  made  so  by  the  Act. 

It  is  said,  in  Co.  Litt.  page  250  a,  respecting  a  corporation : 
(1)  31  E.  E.  441  (10  B.  &  C.  349). 
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"  This  is  a  body  to  take  in  succession,  framed  (as  to  that  capacity) 
by  policy ;  and,  thereupon,  it  is  called  here,  by  Littleton,  a  body 
politic ;  and  it  is  also  called  a  corporation  or  a  body  corporate ; 
because  the  persons  are  made  into  a  body,  and  are  of  capacity  to 
take  and  grant,'*  &c.  In  this  case,  a  limited  mode  of  carrying  out 
the  Act  is  expressly  pointed  out  by  it,  that  is,  by  leasing  and 
mortgaging ;  and  it  appears  to  me,  therefore,  that  although  there 
are  no  words  found  in  it,  as  to  the  trustees  taking  in  succession, 
yet,  by  the  very  constitution  of  the  body  itself,  and  by  the  powers 
given  to  it  by  the  Act,  it  must  be  taken  to  be  a  corporation. 

The  question,  however,  is  a  legal  one,  and,  therefore,  the  parties, 
if  they  are  not  satisfied  with  my  opinion,  must  take  the  opinion  of 
a  court  of  law  upon  it. 


Ex  parte 

The 
Newport 

Marsh 
Tbostkes. 


WILLCOCKS  V.   BUTCHEE(l). 

(16  Simons,  36&— 367.) 


1848. 
Nov,  16. 


Interest  at  four  per  cent.,  allowed  to  the  tenant  for  life  of  a  trust  fund    Shadwbll, 

upon  the  amount  found  due  to  her  for  arrears  of  interest  of  the  fund.  * 

[  366  ] 

Upon  the  minutes  of  the  order  on  further  directions  in  this 
cause,  being  spoken  to. 

The  Vice- Chancellor  gave  interest,  at  four  per  cent.,  from  the 
death  of  the  testator  in  the  cause,  upon  the  sum  of  1,162Z.  which 
had  been  found  due,  from  the  testator,  to  a  lady,  for  the  arrears  of 
the  interest  of  a  trust-fund  of  which  she  was  tenant  for  life. 

Mr.  Bethell  and  Mr.  Hallett,  in  support  of  the  claim.     *     *     * 

Mr.  Koe  opposed  the  claim.  [  se?  ] 


BLAGROVE  v.   HANCOCK  (2). 

(16  Simons.  371—377  ;  S.  C.  18  L.  J.  Ch.  20  ;  12  Jur.  1081.) 

A  testator  devised  his  real  estates  to  trustees,  in  trust  to  apply  the  rents 
for  the  maintenance  and  support  of  his  wife  and  his  present  and  future 
grandchildren,  during  the  life  of  his  wife,  and,  on  her  death,  to  convey  the 
estates  to  all  his  present  and  future  grandchildren,  as  they  respectively 


(1)  In  Dlogg  V.  JohtiMfi  (1867)  L.  R. 
2  Ch.  at  p.  228,  36  L.  J.  Ch.  859, 
16  L.  T.  306,  Lord  Chelmsford, 
L.  C,  after  vef erring  to  the  case  of 
Willeocks  v.  Butcher  as  opposed  to  the 
current  of  authorities,  said :  **  This 
case  haa  not  been  followed,  and  I  am 


not  aware  that  the  rule  has  ever  been 
departed  from  on  any  other  occasion." 
—0.  A.  S. 

(2)  AbbiM  V.  Bumey  (1880)  17 
Ch.  Div.  211,  60  L.  J.  Ch.  348,  44 
L.  T.  267. 


1848. 

Nov.  IH,  17, 

22. 

Shad>veli., 
V..C. 

[  371  ] 
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Blaorovb  attained  the  age  of  twenty-five  years,  to  hold  to  them,  their  heirs  and 

V.  assigns,  as  tenants  in  common  : 

Hanoogk.  Held  that  the  trust  to  convey,  was  void  for  remoteness. 

The  testator  in  this  cause,  after  giving  his  real  and  personal 
estate  to  trustees  and  declaring  the  trusts  upon  which  they  were  to 
hold  his  personal  estate,  proceeded  thus :  "  And,  as  to  my  freehold 
and  copyhold  property,  upon  trust  to  receive  and  apply  the  rents  and 
profits  thereof  to  the  support  and  maintenance  of  my  dear  wife 
Harriet,  and  my  present  and  future  grandchildren,  during  the  life 
of  my  said  dear  wife ;  and,  immediately,  on  her  decease,  upon  trust 
to  convey  and  surrender  such  freehold  and  copyhold  property  unto 
and  to  the  use  of  all  my  present  and  future  grandchildren  as  they 
[  ♦372  ]  respectively  *attain  the  age  of  twenty-five  years,  to  hold  the  same, 
according  to  the  nature  thereof  respectively,  unto  my  said  grandchil- 
dren, their  heirs  and  assigns  for  ever,  as  tenants  in  common  and  not  as 
joint  tenants  ;  and,  in  case  of  the  death  of  any  of  such  grandchildren 
under  the  age  of  twenty-five  years,  the  share  and  interest  of  such 
deceased  grandchild  shall  go  and  belong  to  such  grandchildren  or 
grandchild  as  attain  the  said  age ;  and  the  interest  and  dividends, 
rents  and  profits  of  any  property  to  which  any  grandchild  may  be 
entitled  or  presumptively  entitled,  may  be  applied  towards  such 
grandchild's  education,  support  and  advancement." 

The  testator  left  his  wife,  and  a  daughter,  who  was  his  only  child, 
him  surviving.  His  widow  died  in  July,  1848.  The  bill  was  filed  in 
August,  1848,  by  the  children  of  the  daughter,  all  of  whom  were  infants ; 
and,  the  question,  upon  the  argument  of  a  demurrer,  was  whether 
the  trust  for  the  present  and  future  grandchildren  of  the  testator  as 
they  attained  twenty-five,  was  valid  or  was  void  for  remoteness. 

Mr.  Stuart  and  Mr,  Chichester,  in  support  of  the  demurrer,  said 
that  all  the  testator's  present  and  future  grandchildren  who  should 
attain  twenty-five,  were  objects  of  the  trust,  and,  therefore,  the  trust 
was  void  for  remoteness:  Leake  v.  RoUmon  (i),  Poiter  v.  Fox  (2). 

Mr,  Bethell  and  Mr,  Murray ,  in  support  of  the  bill : 

Leake  v.  Robinson  and  Porter  v.  Fox  related,  not  to  real  estate,  as 
this  case  does,  but  to  personal  estate. 
[  373  ]  The  cases  in  which  devises  are  held  to  be  too  remote,  are  of  two 

descriptions :  first,  where  the  testator  postpones  the  vesting  of  the 
devise  beyond  the  limits  of  the  rule  against  perpetuities:  secondly, 
where,  although  he  has  given  immediate  vested  interests,   the 
Jl)  16  B.  R  168  (2  Mer.  363).  (2)  «8  B.  B.  156  (6  Sim.  485). 
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devise  is  to  a  class  of  persons  some  of  whom,  possibly,  may  come    Blaoboyk 

into   existence  beyond  the  limits  of  the  rule.     The  first  qaestion,     Hancock. 

then,  in  this  case,  is.  Has  the  testator  postponed  the  vesting  until 

his  grandchildren  attain  twenty-five?      We  say  he  has  not.      He, 

first,  directs  the  trustees  to  apply  the  rents  of  his  estates  for  the 

maintenance  of  his  grandchildren  during  the   life    of  his  wife; 

which  is  alone  sufficient  to  give  them  vested  interests  :  and,  then,  he 

directs  the  trustees,  to  convey  the  estates,   immediately  on   the 

decease  of  his  wife,  to  his  grandchildren  as  they  attain  the  age  of 

twenty-five.     If  the  devise  had   been   to  the  grandchildren  who 

should  attain  twenty-five,  or  to  such  of  them  as  should  attain  that 

age,  it  would  have  been  too  remote ;  the  attaining  of  twenty-five 

being  a  condition  precedent  to  the  vesting.   But  the  words,  **  when  " 

and  "  as,'*  and  even  the  word,  '*  if,"  and  the  expressions  ''  when  and 

as  *'  and,  **  when  and  so  soon  as,"  and  the  like,  when  used  with 

respect  to  real  estate,  have  been  always  held  not  to  postpone  the 

vesting,  but  merely  to  point  out  the  time  when  the  devisee  was 

to  have  the  enjoyment  of  the  estate:    1  Jarman  on  Wills,  252, 

Boratton'a  case  (i),  Doe  v.  Lea  (2),  Man  field  v.  Dugard  (s),  Ooodtitle  v. 

JVhitby{4),Denn  v.  Satterthtcaite  (6) ^  Doe  v.  Moore  (6),  Bromfield  v. 

Crowder  (7),  Phipps  v.  WUliania  (8).     This  last  case  was  followed  in 

Jackson  v.  * Marjoribanks  (9),  and  in  Milroy  v.  Milroy  (lo),  where  the       [  ♦374  ] 

devise  was  to  a  class  of  persons,  as  it  is  in  the  present  case.    It  is 

true  that  the  testator  has  used  the  word,  "  presumptively  "  in  the 

clause  of  accruer ;  but  all  that  he  meant  by  it,  was  to  denote  that 

the  share  of  a  grandchild,  though  vested,  was  Hable  to  be  diminished, 

in  amount,  by  other  grandchildren  coming  into  existence.     The 

word  "  presumptive  "  was  used,  by  your  Honour,  in  the  same  sense, 

in  Titcotnb  v.  Butler  (ll). 

Having  thus  shown  that  the  testator  has  not  postponed  the 
vesting,  and  that  the  postponement  of  the  possession  does  not 
infringe  upon  the  rule  against  perpetuity,  the  second  question  arises : 
Has  the  testator  devised  to  a  class  some  of  the  members  of  which 
may,  by  possibility,  come  into  existence  after  the  time  limited  by 
the  rale  ?  With  reference  to  that  question,  we  contend  that  the 
devise  is  to  those  grandchildren  only  who  should  be  born  during  the 

(1)  3  Co.  Bep.  19.  (7)  1  New  Bep.  313. 

(2)  3  T.  B.  41.  (8)  39  B.  B.  94  (5  Sim.  44  ;  9  a.  & 

(3)  1  £q.  Abr.  195.  Fin.  683). 

(4)  I  Buir.  228.  (9)  66  B.  B.  21  (12  Sim.  93). 

(5)  1  Bl.  519.  (10)  86  B.  B.  540  (14  Sim.  48). 
(6J  14  East,  601.  (U)  30  B.  B.  181  (3  Sim.  417). 
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Blaoboyb  life  of  the  testator's  wife.  But  we  submit  that,  if  the  words  are 
Hancocic.  taken  in  their  most  extensive  sense,  that  is,  as  including  all  the 
grandchildren  whensoever  born,  the  devise  would  not  be  too  remote ; 
for -a  man's  grandchildren  must  come  into  existence  during  a  life  or 
lives  in  being  at  his  death.  The  life  of  the  tenant  for  life  has 
nothing  to  do  with  this  branch  of  the  argument,  except  in  the  event 
of  her  surviving  all  the  testator's  children  ;  and  then  she  becomes 
the  life  in  being.  Therefore,  the  second  question  falls  to  the  ground  ; 
and  this  is  a  good  devise,  ^o  far  as  remoteness  is  concerned.  The 
question  between  the  different  classes  of  grandchildren ;  namely,  those 
[  '^ys  ]  i^rn  *(luring  the  life  of  the  testator  ;  those  born  during  the  life  of 
his  widow,  and  those  born  after  her  death,  must  be  decided  at  the  hear- 
ing of  the  cause.  The  question  on  the  argument  of  this  demurrer  is : 
Have  the  existing  grandchildren  no  right  whatever  to  institute  a  suit  ? 

The  Vicb-Chancbllor  : 

I  will  look  at  the  cases  cited,  before  I  deliver  my  judgment  (i). 

Nov,  22.       The  Vice-Chancellor  : 

The  testator  in  this  case,  after  devising  all  his  real  and  personal 
estate  to  his  wife,  his  executrix,  and  to  Henry  Hancock,  his 
executor,  and,  declaring  trusts  as  to  his  personal  estate,  proceeds 
as  follows  :  **  And,  as  to  my  freehold  and  copyhold  property,  upon 
trust  to  receive  and  apply  the  rents  and  profits  thereof  to  the 
support  and  maintenance  of  my  dear  wife,  Harriet,  and  my  present 
and  future  grandchildren,  during  the  life  of  my  said  dear  wife  ;  and, 
immediately  on  her  decease,  upon  trust  to  convey  and  surrender 
such  freehold  and  copyhold  property  unto  and  to  the  use  of  all  my 
present  and  future  grandchildren  as  they  respectively  attain  the 
age  of  twenty-five  years,  to  hold  the  same,  according  to  the  nature 
thereof  respectively,  unto  my  said  grandchildren,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common  and  not  as  joint-tenants : 
and,  in  case  of  the  death  of  any  of  such  grandchildren  under  the 
L  •376  ]  age  of  twenty-five  years,  the  share  *and  interest  of  such  deceased 
grandchildren,  shall  go  and  belong  to  such  grandchildren  or  grand- 
child as  shall  attain  the  said  age ;  and  the  interests  and  dividends, 
rents  and  profits  of  any  property  to  which  any  grandchild  may  be 
entitled  or  presumptively  entitled,  may  be  applied  towards  such 
grandchild's  education,  support  and  advancement." 

(1)  The  case  was  twice  argued,  not     but  in  complianoe  with  the  request  of 
because  the  Yioe-Chancellor  enter-      the  plaintiff's  oounsel. 
tained  any  doubt  upon  the  question, 
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Now  I  take  the  settled  rale  of  law  to  be,  that  an  executory  devise, 
in  order  to  be  good,  must  be  in  such  a  form  as  that  it  must,  at  all 
events,  vest  within  the  compass  of  a  life  or  lives  in  being  and 
twenty -one  years  after.  But  it  is  obvious,  on  the  face  of  these 
words,  that  none  of  the  grandchildren  who  were  m  esse  at  the  time 
when  this  testator  made  his  will,  might  ever  be  objects  of  his 
bounty  :  for  tliey  might  all  have  died  in  his  lifetime,  and  there 
might  be  none  to  take  except  those  who  were  born  not  only  after 
his  death,  but  after  the  death  of  the  tenant  for  life;  or  the  class  of 
persons  to  take,  might  be  composed  partly,  if  not  wholly,  of 
individuals  born  after  the  death  of  the  testator  and  after  the  death 
of  the  tenant  for  life. 

In  the  course  of  the  argument,  it  was  strongly  pressed  upon  my 
attention,  that  the  children  of  the  testator,  from  whom  the  takers 
were  to  derive  their  existence,  must  be  in  esse  at  the  death  of  the 
testator :  but  it  is  obvious  that  the  intended  takers,  or  some  of 
them  at  least,  might  not  attain  twenty-five  until  after  the  lapse  of 
more  than  twenty-one  years  from  the  death  of  the  survivor  of  the 
testator's  children. 

After  the  most  deliberate  consideration  of  the  words  of  this  will, 
my  opinion  is  that  I  should  be  doing  violence  to  the  rule  so  clearly 
laid  down  by  Sir  W.  *Grant  in  Leake  v.  Robinson,  if  I  were  not  to 
hold  that  the  trust  in  question  in  this  case,  is  void  for  remoteness. 
In  Leake  v.  Robinson  the  attention  of  Sir  W.  Grant  was  called  to 
the  fact  that  some  of  the  legatees  might  attain  the  prescribed  age 
during  the  lifetime  of  the  tenant  for  life ;  but  his  answer  to  that, 
was  that  some  of  them  might  not. 
The  demurrer,  therefore,  must  be  allowed. 


Blaoboye 
Hancock. 
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In  the  MArrEK  of  LADY   EOSSLYN'S   TEUST(l). 
And  In  the  Matter  op  10  &  11  VICT.  c.  96. 

(16  Simons,  391—395  ;  S.  C.  18  L.  J.  Ch.  98 ;  13  Jur.  27.) 

A.  transferred  a  sum  of  stock  to  trustees,  and,  by  a  deed,  directed  them 
to  accumulate  the  dividends  during  the  joint  lives  of  M.  and  N.,  that 
direction  was  held  to  be  good  for  so  much  only  of  the  joint  lives  as  expired 
between  the  date  of  the  deed  and  A.*s  death. 

In  May,  1817,  the  Dowager  Coantess  of  Bosslyn  executed  a  deed 
by  which  she  directed  two  gentlemen  into  whose  names  she  had, 
shortly  before,  transferred  a  sum  of  stock,  to  receive  and  accuma- 

(1)  Jaeger  r.  Jogger  (1883)  25  Ch.  D.  729,  53  L.  J.  Ch.  201,  49  L.  T.  667. 


18^8. 
Nov,  17, 25. 

Shadwell, 
V..C. 

[391] 
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In  re  late  the  dividends  thereof  during  the  joint  lives  of  James  Campbell 
RoBSLYN^s  ^"^  ^^^^  ^^^  ^^^^*  ^^^>  ^'^^^  ^^^  death  of  James  Campbell,  if  his 
Tbubt.  yfiiQ  should  survive  him,  to  pay  the  dividends  of  the  capital  and 
accumulations,  to  her  for  her  life ;  and  after  her  decease,  wheiber 
the  same  should  happen  in  the  lifetime  or  after  the  decease  of  her 
husband,  to  stand  possessed  of  the  capital  and  accumulations  in 
trust  for  their  daughter,  Charlotte  Campbell ;  and,  if  she  should 
die  under  twenty-one  and  a  spinster,  in  trust  for  the  Countess,  her 
executors,  administrators  and  assigns. 

The  Countess  died  in  May,  1826.  Charlotte  Campbell  attained 
twenty-one  in  October,  1819,  and  died,  a  spinster,  in  December, 
1831.  Her  father  died  on  the  2nd  of  October,  1847,  and  her 
mother  died  on  the  29th  of  December,  1848. 

On  the  hearing  of  a  petition  presented  by  Charlotte  Campbell's 
personal  representative,  the  question  was :  To  what  extent  the 
trust  for  accumulation  was  good. 

Mr.  Burdon,  in  support  of  the  petition.     *     *     * 

[  393  ]  Mi\  Craig,  for  Lady  Rosslyn's  executors,  contended  that  the 

trust  was  good  for  the  joint  lives  of  Lady  Eosslyn  and  Mr.  and  Mrs. 
Campbell,  and  no  longer. 


[  394  ]       The  Vice-Chancbllor  [after  stating  the  facts    and  referring    to 
the  Thellusson  Act,  said]  : 

The  conclusion  which  I  have  come  to,  is  that  the  trust  for 
accumulation  ought  to  be  held  to  be  good  for  so  much  of  the  joint 
lives  as  expired  during  Lady  Eosslyn*s  life ;  and  that  it  ought  to 
be  held  void  for  the  remainder. 

The  consequence  is  that  the  fund  in  Court  must  be  divided  into 

two  parts ;  and  so  much  of  it  as  has  arisen  from  accumulation 

[  ♦395  ]       made  subsequently  to  Lady  Rosslyn's  *death,  must  be  transferred 

to  her  executors,  and  the  remainder,  after  paying  the  costs  of  the 

respondents,  must  be  transferred  to  the  petitioner. 
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GOEING  V.  HOWAED.  i84«. 

Nov  17  18 
(16  Simons,  395—403 ;  8.  0.  18  L.  J.  Ch.  105.)  j)ee,  18.  * 

A  testator  gave  the  residue  of  his  personal  estate  to  trustees,  in  trust  to     _ 
pay  the  income  for  the  maintenance  and  education  of  his  grandson  George  y..C.     ' 

Goring  and  such  other  grandchildren,  the  children  of  his  son  George  r  395  -1 
Goring,  during  their  lives,  or  life ;  and,  after  the  decease  of  any  or  either 
of  his  said  grandchildren,  to  pay  the  share  of  the  income  of  any  or  either  of 
them  so  dying,  unto  their,  his  or  her  issue,  if  any,  until  he,  she  or  they, 
respectively,  attained  the  age  of  twenty -five  years,  and  then  to  pay,  transfer 
and  equally  divide  their  parent's  share  of  the  residue,  between  them,  if 
more  than  one,  and,  if  but  one,  then  the  whole  to  such  one  child  absolutely. 
And,  in  case  either  of  his  grandchildren  by  his  son  G^rge,  should  die 
without  leaving  lawful  issue  at  the  time  of  his  or  her  decease,  and  without 
having  obtained  a  vested  interest,  he  directed  that  the  share  or  shares  of 
him,  her  or  them  so  dying  should  go  to  the  survivors  or  survivor  of  them, 
upon  the  same  trusts  as  were  thereinbefore  declared,  and  to  be  payable  and 
transferable  as  thereinbefore  mentioned. 

George  Goring  the  grandson,  died  a  bachelor ;  leaving  three  brothers  and 
a  sister  surviving  him : 

Held  that  they  wore  entitled  to  their  deceased  brother's  share  of  the 
income,  for  their  lives :  because,  though  the  first  gift  was  too  remote,  the 
subsequent  one  was  intended  to  take  effect,  not  by  way  of  remainder  but 
by  way  of  substitution. 

George  Forbes  Goring,  the  testator  in  the  cause,  by  his  will 
dated  the  24th  July,  1823,  gave  to  B,  Howard  and  James  Smale 
all  his  personal  estate  whatsoever  and  wheresoever,  upon  trust 
to  convert  the  same  into  money,  and  invest  the  proceeds  in  the 
public  funds,  and  to  pay  the  interest,  dividends,  and  annual 
produce  of  the  sum  of  1,000Z.  New  4Z.  per  cent.  Bank  Annuities, 
"  for  and  towards  the  maintenance  of  my  grandson,  George  Goring^ 
during  his  natural  life ;  and,  after  the  decease  of  my  grandson,  the 
said  George  Goring,  to  •pay  the  interest  of  the  said  sum  of  1,000Z.  [  •896  ] 
unto  his  issue,  if  any,  lawfully  begotten,  until  he,  she  or  they  attain 
the  age  of  twenty-five  years,  and  then  to  pay,  transfer  and  equally 
divide  the  said  sum  of  1,000Z.  New  42.  per  cent.  Bank  Annuities, 
between  them,  if  more  than  one,  and,  if  only  one,  then  the  whole 
to  go  to  such  only  child  ;  and,  for  want  of  such  issue,  then  I  direct 
that  the  interest  of  the  said  sum  of  1,0002.  New  42.  per  cent.  Bank 
Annuities,  shall  be  paid  unto  such  other  child  or  children  of  my 
said  son,  George  Goring,  equally  during  his,  her  or  their  natural 
life  or  lives,  as  shall  be  then  living ;  and,  after  the  decease  of  any 
or  either  of  my  said  grandchildren,  to  pay  the  interest  of  the  said 
sum  of  1,0002.  New  42.  per  cent.  Bank  Annuities,  unto  his,  her  and 
their  issue,  until  he,  she  or  they  severally  attain  the  age  of  twenty- 
five  years  (such  issue  taking  only  their  parent's  share) ;  and,  as 
they  respectively  attain  the  age  of  twenty-five  years,  to  pay,  transfer 
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GoKiKo  and  equally  divide  the  said  sum  of  1,000{.  New  42.  per  cent.  Bank 
HowABD.  Annuities,  between  them,  if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one  child  absolutely.  And  as  to  all  the  rest  and 
residue  of  my  personal  estate,  upon  trust  to  pay  the  rents,  interest 
and  annual  produce  thereof  equally  between  (i)  for  and  towards  the 
maintenance  and  education  of  my  said  grandson,  George  Goring, 
and  such  other  grandchildren,  the  children  of  my  son,  George 
Goring,  lawfully  begotten,  during  the  term  of  their  natural  lives 
or  life  ;  and,  after  the  decease  of  any  or  either  of  my  said  grand- 
children, to  pay  the  share  of  the  rents,  interest  and  annual  produce 
of  any  or  either  of  them  so  dying,  unto  their,  his  or  her  issue,  if 
any,  lawfully  begotten,  until  he,  she  or  they  respectively  attain  the 
age  of  twenty-five  years,  and  then  to  pay,  transfer  and  equally 
divide  their  parent's  share  of  the  residue  of  my  said  personal  estate 

t  *397  ]  between  *them,  if  more  than  one,  and,  if  but  one,  then  the  whole 
to  such  one  child  absolutely.  And  my  will  and  mind  is,  and  I 
hereby  direct  and  declare  that,  in  case  either  of  my  grandchildren 
by  my  son,  George  Goring,  shall  depart  this  life  without  leaving 
lawful  issue  at  the  time  of  his  or  their  decease,  and  without  having 
obtained  a  vested  interest,  then  I  direct  that  the  share  or  shares 
of  him,  her  or  them  so  dying,  shall  go  to  and  belong  to  the  survivors 
or  survivor  of  them,  upon  the  same  trusts  as  are  hereinbefore 
declared,  and  to  be  payable  and  transferable  as  hereinbefore  men- 
tioned. And  as  to  all  my  freehold  estate,  situate  between  Dowlas 
Common  and  Waterloo  Street  in  the  parish  of  St.  Giles,  Camberwell, 
in  the  county  of  Surrey,  which  I  purchased  of  the  trustees  under 
an  Act  of  Parliament  for  the  sale  of  the  glebe  lands  in  the  parish 
of  St.  Giles,  Camberwell,  aforesaid,  I  give  and  devise  the  same  unto 
the  said  B.  Howard  and  James  Smale  and  the  survivor  of  them, 
his  heirs,  executors,  administrators  and  assigns,  upon  trust  that 
the  said  B.  Howard  and  James  Smale  or  the  survivor  of  them,  hia 
heirs,  executors,  administrators  or  assigns,  do  and  shall  pay  the 
rent  and  produce  thereof  unto  my  said  grandson,  George  Goring, 
during  his  natural  life  ;  and,  after  the  decease  of  my  said  grandson, 
George  Goring,  upon  trust  to  pay  the  rent  and  produce  of  my  said 
freehold  estate,  unto  the  issue  of  his  body,  if  any,  lawfully  begotten* 
during  their  natural  lives  or  life,  equally  between  them,  if  more 
than  one,  but,  if  only  one,  then  the  whole  of  the  said  rent  and 
produce  to  go  and  belong  to  such  only  child ;  and,  for  want  of  such 
issue,  upon  trust  to  pay  the  rent  and  produce  of  my  said  freehold 

(1)  Sic  iu  copy  of  will. 
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estate  nnto  and  equally  between  such  children  of  my  said  son,      Qobimo 
George  Goring,  as  shall  be  then  living,  during  their  natural  lives,      Howard. 
if  more  than  one,  but,  if  only  one,  then  the  whole  of  the  rent  and 
produce  to  go  and  l)elong  *to  such  only  child ;  and,  after  the  decease       [  *398  ] 
of  any  or  either  of  my  said  grandchildren,  to  pay  the  rent  and 
produce  of  my  said  freehold  estate,  unto  and  equally  between,  his, 
her  and  their  issue,  during  his,  her  or  their  natural  lives,  such  issue 
taking  only  their  parent's    share,    with  benefit  of   survivorship; 
and,  after  the  decease  of  the  whole  of  the  issue  of  my  said  grand- 
children, or  in  case  there  shall  be  no  issue  of  my  said  grandchildren, 
any  or  either  of  them,  then  upon  trust  for  my  own  right  heirs 
for  ever." 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  his 
son  George  Goring,  the  elder,  his  heir  and  sole  next  of  kin. 
George  Goring  the  elder  had  only  five  children,  all  of  whom 
were  bom  before  the  death  of  the  testator;  but  none  of  them 
had  attained  twenty-one  at  his  death. 

The  suit  was  instituted  by  the  four  youngest  children,  against 
Howard,  Smale,  George  Goring  the  elder  and  George  Goring  the 
younger,  to  have  the  trusts  of  the  will  performed.  By  the  order 
on  further  directions,  dated  the  11th  of  June,  1831,  the  Court 
declared  that  George  Goring  the  younger  was  entitled  to  the 
interest  and  dividends  of  1,0002.  part  of  1,015/.  SI.  lOa.  per  cent. 
Bank  Annuities,  standing  in  the  name  of  the  Accountant-General 
in  trust  in  the  cause,  and  to  the  rents  and  profits  of  the 
testator's  freehold  estates,  for  the  term  of  his  natural  Ufe :  that  the 
testator,  by  the  word  "  grandchildren,"  in  the  gift  of  the  residue, 
meant  his  own  grandchildren  being  children  of  his  son  George 
Goring  the  elder ;  and  that  the  plaintiffs  and  the  defendant  George 
Goring  the  younger,  were  entitled  to  receive  the  interest  of  the 
residue  for  the  term  of  their  lives. 

The  1,0152.  stock  was  afterwards  reduced  to  9202.,  in  consequence  [  399  ] 
of  part  of  it  having  been  sold  for  payment  of  costs ;  and,  by  an 
order  dated  in  1836,  at  which  time  George  Goring  the  younger  had 
attained  twenty-one,  the  dividends  of  the  9202.  stock  were  ordered 
to  be  paid  to  him  for  his  life.  On  the  22nd  of  October,  1847, 
George  Goring  the  younger  died,  a  bachelor,  leaving  all  his 
brothers  and  sisters  him  surviving.  Only  one  of  them  had  a 
child;  and  that  child  was  brought  before  the  Court  by  supplemental 
bill. 

On  the  8rd  of  November,  1848,  the  four  surviving  children  of 
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GoRiNo  George  Goring  the  elder,  presented  a  petition  praying  that  the 
Howard,  dividends  of  the  920Z.  stock  (i)  accrued  due  since  the  decease  of 
George  Goring  the  younger,  and  which  might  thereafter  accrue  due 
during  the  lives  of  the  petitioners,  might  be  paid  to  them;  and 
that  they  might  be  at  liberty  to  receive  the  rents  and  profits  of  the 
testator's  freehold  estate,  during  their  lives. 

Mr,  Chandless,  in  support  of  the  petition,  admitted  that,  if  the 
words,  "  for  want  of  such  issue,"  meant,  "  for  want  of  issue  who 
should  attain  twenty-five,"  the  gift  over,  of  the  1,000/.  stock,  to  the 
other  children  of  the  testator's  son,  George  Goring  the  elder,  was 
void  for  remoteness ;  but  he  contended  that  the  true  construction 
of  those  words,  especially  when  taken  in  connection  with  the  words 
that  immediately  preceded  them,  namely,  ''and  if  only  one,  then 
the  whole  to  go  to  such  only  child,"  was,  "  in  case  my  grandson 
George  Goring  shall  not  have  a  child : "  and,  consequently,  that 
the  gift  over  was  good :  Davies  v.  Fisher  (2). 

[  400  ]  Mr.  Bethell,  for  George  Goring  the  elder,  who  was  the  sole 

next  of  kin  and  heir  of  the  testator,  said  that  the  word,  "  then,"  was 
equivalent  to,  **  at,"  and  that  a  gift  to  a  class  of  individuals  at  the 
age  of  twenty -five,  was  too  remote;  that  all  the  subsequent  gifts 
were  made  dependent  upon  that  gift ;  and,  therefore,  they  also  were 
too  remote  :  Bull  v.  Pritchard  (8)  :  and  that  the  gift  of  the  residue 
was  not  distinguishable  from  the  gift  of  the  1,000{.  stock. 

Mr.  Younge,  with  Mr.  Bethell,  said  that  there  was  no  gift  to  the 
issue  of  George  Goring  the  younger,  except  in  the  direction  to  pay 
and  transfer ;  and  that  the  payment  and  transfer  were  not  to  take 
place  until  the  issue  attained  twenty-five ;  and,  therefore,  there  was 
no  gift  to  the  issue,  except  at  the  age  of  twenty-five ;  and  that  the 
words  of  the  gift  over,  "  for  want  of  such  issue,"  meant  for  want  of 
issue  who  should  attain  twenty-five. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  expressed 
it  to  be  his  opinion  that  the  gift  over  of  the  1,0002.  stock  was  too 
remote  ;  and  said,  with  respect  to  the  gift  over  of  the  residue,  that 
if  it  was  a  gift  by  way  of  remainder,  it  also  was  too  remote;  but  the 
question  was  whether  it  was  not  a  gift  by  way  of  substitution. 

When  the  argument  was  concluded,  his  Honour  said  he  would 

read  the  will  over  before  he  decided  the  case. 

(1)  This  sum  constituted  the  whole         (2)  69  E.  R.  468  (6  Beav.  201). 
of  the  residue.  (3)  25  B.  R.  27  (1  Russ.  213). 
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The  Yice-Chancbllob  :  Goriko 

T. 

The  question  is  whether  the  petition  in  this  case  is  right  in  what      Howard. 
it  asks?  [^on 

The  testator,  George  Forbes  Goring,  by  his  will,  gave  all  the 
residue  of  his  personal  estate  to  trustees,  upon  trust  to  pay  the 
rents,  interest  and  annual  produce  thereof  equally  between  for  and 
towards  the  maintenance  and  education  of  his  grandson,  George 
Goring,  and  such  other  grandchildren,  the  children  of  his  son, 
George  Gt)ring,  lawfully  begotten,  during  the  term  of  their  natural 
lives  or  life ;  and,  after  the  decease  of  any  or  either  of  his  said 
grandchildren,  to  pay  the  share  of  the  rents,  interest  and  annual 
produce  of  any  or  either  of  them  so  dying,  unto  their,  his  or  her 
issue,  if  any,  lawfully  begotten,  until  he,  she,  or  they  respectively, 
attained  the  age  of  twenty-five  years,  and  then  to  pay  and  transfer 
and  equally  divide  their  parent's  share  of  the  residue  of  his  said 
personal  estate,  between  them,  if  more  than  one,  and,  if  but  one, 
then  the  whole  to  such  one  child  absolutely.  And  his  will  and 
mind  was,  and  he  thereby  directed  and  declared  that,  in  case  either 
of  his  grandchildren  by  his  son  George  Goring,  should  depart  this 
life  without  leaving  lawful  issue  at  the  time  of  his  or  their  decease, 
then  the  trust-property  should  go  over:  and  there  is  a  similar 
devise  with  respect  to  the  real  estate. 

The  facts  of  the  case  are  these  :  George  Goriug  the  younger,  was 
the  eldest  son  of  George  Goring  the  elder,  who  was  the  only  son 
of  the  testator ;  and,  very  lately,  G.  Goring  the  younger  died,  with- 
out leaving  any  issue  at  the  time  of  his  death  ;  and  the  four  other 
grandchildren,  who  were  named  to  take  on  the  particular  con- 
tingency of  G.  Goring  the  younger,  dying  without  leaving  *is8ue  at  [  •402  ] 
his  death,  have  presented  this  petition  praying  to  have  that  fund 
which  represents  the  personal  estate  so  bequeathed,  applied  in  this 
way ;  by  way  of  giving  to  them  the  interest  during  their  lives. 
And  the  only  question  in  this  case,  is  whether  the  limitation  over 
which  follows  the  limitation  made  to  George  Goring  the  younger, 
for  life,  with  remainder  to  his  issue  who  should  attain  twenty-five, 
is  good  in  the  event  that  has  happened. 

I  remember  that,  at  the  time  when  the  case  was  argued,  it  struck 
me  that  the  limitation  over  was  good.  I  have  since  read  the  will 
carefully  over,  and  it  appears  to  me  that  this  case  is  exactly  within 
the  rule  which  was,  first  of  all,  laid  down  in  Lotighead  v.  Phelps  (1), 
and  which  amounts  to  this,  that,  where  there  is  a  limitation,  and 

(1)  2  Sir  W.  131.  7(H. 
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QoBiNG  that  does  not  take  effect  at  all,  and  then  another  limitation  in  lien 
Howard,  of  it,  though  the  first  is  bad,  yet  the  second  may  be  good.  The 
case  is  a  very  remarkable  one ;  because  it  seems  that  the  validity 
of  the  title  was  argued  with  reference  to  the  trust  of  a  term.  Now 
how  the  validity  of  the  legal  title  could  depend  on  the  trust  of  a 
term,  one  does  not  exactly  see ;  but  so  it  was.  The  trust  of  the 
term,  in  that  case,  was  that,  in  case  John  Phelps  should  happen  to 
die  without  issue  male  of  his  body  on  the  body  of  Mary  (his  then 
intended  wife)  begotten,  or  if  all  the  issue  male  between  them 
should  die  without  issue  and  there  should  be  issue  female,  and  bo 
on,  then  there  was  a  trust  by  way  of  substitution :  and  the  Court, 
without  hearing  counsel  for  the  defendants,  were  clear  that  the  first 
part  of  the  contingency  was  good,  viz.,  in  case  John  and  Mary  died 
without  leaving  issue  male  ;  and,  as  that  happened  in  fact  to  be  the 
case,  they  would  not  enter  into  the  consideration  how  far  the  other 
[  •403  ]  branch  of  the  contingency  might  have  been  *supported,  which 
could  only  come  in  question  in  case  Richard  had  survived  both  his 
parents.  Now,  though  there  is  that  observation  to  be  made  on 
this  case  which  I  just  now  made,  }et  I  know  that  it  is  considered 
as  a  ruling  authority. 

Then,  in  Leake  v.  Robinson  (i),  there  was  a  beque^st  of  the  residue 
in  two  moieties,  with  limitations  very  much  like  those  which  are 
here  contained.  One  moiety  was  given  to  the  Mitfords,  and  the 
other,  to  the  Robinsons;  and  Sir  William  Grant  says (2):  "The 
consequence  is  that,  subject  to  Mr.  Mitford's  life  interest,  it  belongs 
to  the  lestator*s  next  of  kin.  The  fate  of  the  other  half  rests  in 
contingency."  The  Mitford  moiety  was  that  which  was  given  for 
life,  but  with  remainder  to  such  a  class  as  could  only  take  by  living 
to  the  age  of  twenty-five  ;  and  it  was  held  that  though  some  might 
take  separately,  yet  as  they  were  to  take  as  a  class,  none  could 
take;  for  none  could  take  except  all  had  attained  twenty-five. 
Then,  after  saying  that  the  fate  of  the  other  half  rested  in  con- 
tingency, Sir  William  Grant  adds  :  "  If  Mrs.  Robinson  should  die 
without  leaving  issue,  it  is  well  given  over  to  the  children  of  Mrs. 
Mitford."  That  is,  in  the  alternative.  It  appears  to  me  to  be 
exactly  the  present  case. 

And,  as  George  Goring,  the  younger,  died  without  having  issue 

living  at  his  death,  my  opinion  is  that  the  petition  is  right  in  what 

it  asks  with  respect  to  both  the  real  estate  and  the  personal  estate ; 

and,  therefore,  I  shall  make  an  order  according  to  the  prayer  of  it. 

(1)  16  R.  R.  108  (2  Mer.  363;,  (2)  16  R.  R.  185  (2  Mer.  394). 
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Ex  PARTE  FANE(l). 

(16  Simons,  406.) 

A  married  woman  having  power  to  dispose  of  a  fund  by  will,  made  a  will 
disposing  of  that  fund  and  also  of  another  fund  over  which  she  had  no 
power,  and  appointed  her  husband  her  executor,  and  he  proved  her  will 
generally : 

Held  that,  as  to  the  latter  fund,  the  will  was  valid  as  being  made  ex 
oMensu  viri, 

A  MARBiED  lady  who  had  a  power  reserved  to  her  to  dispose 
of  certain  funds  by  will,  made  a  will  which  was  a  disposition  of 
those  funds,  and  purported  to  dispose  of  other  funds  over  which 
she  had  no  power,  and  appointed  her  husband  her  executor.  Her 
husband  proved  her  will  generally,  and  not  merely  as  to  the  funds 
over  which  she  had  the  power. 

The  Vicb-Chancbllor  held  that,  as  to  the  funds  over  which  the 
lady  had  no  power,  her  will  operated  as  a  will  made  ex  assensu  vir-i. 

Mr.  Bethell,  Mr.  Kinglake,  and  Mr.  Smythe,  were  the  counsel  in 
the  casa 


1848. 
Nov.  18. 

SH  A  DWELL, 
V.-C. 

•   406  ] 


D0BIN80N  V.  HAWKS. 

(16  Simons,  407—410;  S.  0.  12  Jur.  1037.) 

A  joint-stock  Company  cannot  hold  shares  in  a  Benefit  Building  Society 
established  under  6  &  7  Will.  IV.  c.  32,  for  regulating  benefit  societies. 

The  bill  was  filed  by  the  trustees  of  a  joint-stock  Brewery 
Company,  to  redeem  a  mortgage  made  by  tbe  Company  to  the 
trastees  of  a  Benefit  Building  and  Investment  Society,  which  had 
been  estabhshed  under  the  6  &  7  Will.  IV.  c.  82,  for  regulating 
such  societies. 

The  mortgage-deed  was  in  the  ordinary  form ;  and,  accordingly, 
the  counsel  for  the  plaintiffs  insisted  that  their  clients  were  entitled 
to  redeem  upon  the  usual  terms.  But  the  defendants'  counsel 
alleged  that  the  plaintiffs,  in  order  to  obtain  the  loan,  became 
shareholders  in  the  Building  Society,  and,  therefore,  they  were  not 
entitled  to  redeem  without  regard  to  the  liabilities  which  they  had 
incurred  as  such  shareholders. 


1848. 
Nov,  18,  20. 

Shadwell, 
V.-C. 

[407] 


(1)  This  case  has  no  operation  under 
the  amended  Probate  Rules,  which,  do 
not  allow  the  qualifications  formerly 
arailable  upon  the  grant  of  probate  of 
the  will  of  a  married  woman :   In  re 


Atkinson  [1898]  1  Ch:  637,  67  L.  J.  Ch. 
349,  78  L.  T.  317.  affirmed  [1899]  2 
Ch.  1,  68  L.  J.  Ch.  404,  80  L.  T.  505 ; 
and  see  Elh'oU  v.  North  [1901]  1  Ch. 
424,  70  L.  J.  Ch.  217.— O.  A.  S. 
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DoBiNsoN  Mr.  Bethell  and  Mr.  Bates  appeared  for  the  plaintiffs;    and 

Hawks.  ^^^'^  J^olt,  Mr.  Pnor  and  Mr.  Headlam,  for  the  defendants.  In  the 
course  of  the  argument,  Silver  v.  Barnes  (i)  and  Mosley  v.  Baker  (2) 
were  referred  to. 

The  Vice-Chancbllor  : 

This  is  a  very  simple  case. 

The  plaintiffs  propose  that  an  account  shall  be  taken  of  what  is 
due  on  the  mortgage,  according  to  the  truth  of  the  transaction  as 
[  *408  ]  id  appears  on  the  face  of  the  deed ;  *that  is,  according  to  the  sum 
of  money  that  was  actually  advanced.  The  object  of  the  defen- 
dants is  not  to  have  such  an  account,  but  to  have  an  account  on  the 
footing  of  what  appears  in  one  of  the  exhibits  in  the  cause,  which 
contains  the  whole  detail  of  what  I  may  call  a  fabricated  and 
hypothetical  scheme  for  the  sale  of  shares. 

In  order  to  support  the  defendants'  view  of  the  case,  it  must, 
first  of  all,  be  made  to  appear,  plainly,  that  the  plaintiffs  were 
members  of  the  Building  Society.  But  the  primary  evidence,  the 
evidence  which  the  Legislature  intended  to  exist  of  that  fact,  is  not 
forthcoming.  By  the  rules  of  the  Benefit  Society,  it  is  directed 
that  the  name  of  each  member  shall  be  inserted  in  a  book ;  and 
that  book  would,  of  necessity,  be  either  in  the  actual  possession  of 
the  defendants,  or  under  their  control.  But  that  book  has  not  been 
produced,  nor  has  any  reason  been  assigned  why  it  has  not  been 
produced.  And  my  opinion  is  that  the  non-production  of  it,  under 
the  circumstances  that  appear  in  this  case,  must  be  taken  to  be 
conclusive  evidence  that  the  plaintiffs  were  not  members  of  the 
Building  Society. 

Moreover,  if  the  names  of  the  plaintiffs  had  been  entered  in  the 
book,  I  uhink  that,  attending  to  what  plainly  appears  to  be  the 
policy  of  the  Act  of  Parliament  and  the  object  of  the  Society  as 
expressed  in  its  rules,  it  would  have  been  a  fraud  on  the  Act 
of  Parliament  under  which  the  Building  Society  was  constituted, 
and  a  violation  of  the  rules  by  which  it  is  regulated,  to  have  made 
them  members.  It  is  quite  plain  that  the  Society  was  meant,  by 
the  Legislature,  to  be  constituted  for  the  benefit  of  industrious 
individuals,  who  might  be  hoping  to  make  some  progress  in  life,  by 
laying  out  small  sums,  to  be  contributed  through  the  medium  of 
[  •409  ]       the  Society,  in  *the  purchase  of  buildings,  in  the  purchase  of  land, 

(1)  6  Bing.  N.  C.  180.  case  was  afterwards  affirmed  on  appeal, 

(2)  77  Ji.  B.  27  (6  Hare,  87).      This      77  R.  E.  41  (1  H.  &  T.  301). 


VOL.  Lxxx.]       1848.     CH.     16  SIMONS,  409—410. 


105 


or  in  the  erection  of  buildings.   There  is  a  little  degree  of  obscurity,     Dobinson 

or  rather  I  should  say,  a  little  degree  of  negligence,  in  the  wording      hawks. 

of  the  first  section  of  the  Act ;   for  it  is  perfectly  plain  that,  when 

the  Legislature  said  that  the  object  was  to  erect  or  purchase  one  or 

more  dwelling-house  or  dwelling-houses,  or  other  real  or  leasehold 

estates,  they  meant  to  erect  houses  or  purchase  estates  of  small 

value. 

Now  then  what  is  the  case  ?  Here  is  a  Company,  established 
for  quite  a  different  purpose,  that,  for  its  own  purposes,  wishes  to 
borrow  money  ;  and  the  arrangement  made  by  the  defendants,  was 
that  the  money  should  be  advanced  on  the  same  footing  as  if  those 
persons  who  constituted  the  Brewery  Company,  were  actually  mem- 
bers of  the  Building  Society.  I  have  looked  over  all  the  rules,  and 
the  conclusion  which  I  have  come  to  is  that  there  is  nothing  what- 
ever which  countenances  the  supposition  that  persons,  jointly,  might 
be  shareholders.  The  expression  is  uniformly  '*  his  or  her  ;  *'  and 
it  seems  to  me  that  it  is  inconsistent  with  the  object  which  the 
Legislature  contemplated,  (which  was  to  assist  individuals)  that 
persons  combining  together  and  forming  a  joint-stock  Company, 
should  ever  be  capable  of  being  members  of  a  Benefit  Building 
Society.  Therefore,  not  only  is  there  no  proof  that  the  Brewery 
Company  were  made  or  attempted  to  be  made  shareholders  in  the 
Building  Society  ;  but,  even  if  there  had  been  such  proof,  the  thing 
would  have  been  inadmissible;  because,  according  to  my  under- 
standing of  the  policy  of  the  Act,  no  such  thing  could  take  place. 

The  consequence  is  that,  the  case  set  up  by  the  *defendants       [  ♦^lo  ] 
having  totally  failed,  the  accounts  must  be  taken  in  the  usual 
way ;  and  the  defendants  must  pay  the  costs  of  the  suit  up  to  the 
hearing. 


HAWKINS  V.  HAMEETON(l). 

(16  Simons,  410—422;  S.  C.  13  Jur.  2.) 


1848. 
Not.  21. 


(1)  See  In  re  Bowman  (1889)  41 
Oh.  D.  625,  60  L.  T.  888,  where  the 
cases  upon  this  point  are  collected  and 


reviewed  by  Kay,  J. ;  and  see  Harriaon 
V.  Harrison  [1901]  2  Ch.  136,  70 
L.  J.  Ch.  551,  85  L.  T.  39.— 0.  A.  S. 


V.-C. 

[410] 


A  testator  bequeathed  a  leasehold  estate  to  his  son  Charles ;  and  directed  Shadwell 
that,  if  his  son  should  die  without  issue,  the  leasehold  estate  ehould  be  con- 
sidered as  part  of  his  residuary  estate,  and  be  divided  amongst  the  children 
of  his  three  daughters,  Isabella,  Matilda  and  Mary,  as  thereinafter  men- 
tioned. And  he  gave  the  residue  of  his  estate,  to  trustees,  in  trust  for  his 
son  and  three  daughters,  or  such  of  them  as  should  be  living  at  the  death  of 
his  wife,  equally,  during  their  lives :  and  he  directed  that,  after  their  deaths, 
the  whole  of  the  residue,  should  be  divided  amongst  all  the  children  of  his 
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Hawkins  s&id  son  and  daughters,  in  equal  parts,  shares  and  proportions ;  and,  in  case 

«  any  of  his  said  son  and  daughters  should  die  without  leaving  issue,  that  the 

Hahbbton.  share  of  him,  her  or  them  so  dying,  should  be  divided  amongst  the  survivor 

or  survivors  of  his  said  children  and  their  issue,  in  the  like  equal  parts, 
shares  and  proportions.  Isabella  died  in  the  lifetime  of  the  testatcir's 
widow,  leaving  children.  Mary  died  after  the  widow,  leaving  children. 
Then  Charles  died  without  issue.  Matilda  was  still  living,  and  had 
children :  Held  that  Isabella's  children  were  entitled  to  one-fourth  of  the 
residue  notwithstanding  their  mother  died  before  the  widow ;  that  Mary's 
children  were  entitled  to  another  fourth ;  and  that  Matilda  was  entitled  to 
another  fourth,  for  her  life,  with  remainder  to  her  children ;  and  that,  as 
Charles  had  died  without  issue,  the  remaining  fourth  was  divisible  into 
three  parts,  and  one  of  those  parts  belonged  to  Isabella's  children,  another, 
to  Mary's  children,  and  the  remaining  part  to  Matilda  for  life,  with 
remainder  to  her  children. 

Charles  Hamerton,  by  his  will  dated  the  80th  July,  1799, 
devised  all  his  real  estates  to  trustees,  and  bequeathed  to  them  all 
his  monies  in  the  public  funds  or  upon  Government  securities,  and 
all  his  East  India  stock,  and  all  other  his  monies  and  stocks 
secured  upon  the  credit  of  any  public  Company  or  corporation, 
[  •411  ]  *and  all  his  monies  secured  by  mortgage,  bond,  note  or  otherwise, 
upon  trust  to  sell  and  dispose  of,  let,  manage  and  improve  his  said  real 
and  personal  estates  to  the  best  advantage,  and  so  that  the  monies 
arising  and  produced  therefrom,  should  be,  from  time  to  time, 
placed  out  and  invested,  in  the  names  of  his  trustees,  in  the  public 
funds  or  on  Government  securities,  and,  upon  trust  to  pay,  out  of 
the  rents,  issues,  profits,  dividends,  annual  and  other  accumulations 
of  his  said  real  and  personal  estates,  to  his  wife  Ann  Hamerton,  an 
annuity  of  450Z. ;  and  he  gave,  to  his  wife,  all  his  household  goods, 
furniture,  plate,  &c.  and  the  sum  of  1002.,  to  be  paid  within  one 
month  after  his  decease,  and  then  expressed  himself  as  follows : 

''  I  also  give  and  bequeath,  unto  my  son,  Charles  Hamerton,  all 
that  leasehold  estate  which  I  now  hold  of  and  under  the  corpora- 
tion of  the  city  of  London,  situate  and  being  at  Whitefriars  Dock, 
subject  to  the  payment  of  the  rent  and  performance  of  the 
covenants  and  agreements  mentioned  and  contained  in  the  lease 
granted  to  me  thereof  from  the  said  corporation ;  but,  in  case  my 
said  son  shall  happen  to  die  without  issue,  then  I  will  and  direct 
that  the  said  leasehold  premises  at  Whitefriars  Dock  shall  revert  to 
my  said  trustees  or  trustee  for  the  time  being,  and  be  taken  into  and 
considered  as  part  of  my  residuary  estate  and  be  divided  amongst 
the  children  of  my  three  daughters  as  hereinafter  mentioned. 

"  I  also  give  and  bequeath  unto  my  three  daughters,  Isabella, 
the  wife  of  J.  S.  Eillick,  Matilda,  the  wife  of  Samuel  Hancock, 
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and  Mary  Hamerton,  or  to  such  person  or  persons  as  my  said     iiawku^s 
daughters  shall,   from  time  to  time  daring  their   natural  lives,    haherton. 
appoint  to  receive  the  *same,  for  the  sole,  separate,  personal  and       [  *4i2  ] 
peculiar  use  and  benefit  of  my  said  daughters,  an  annuity  or  clear 
yearly  sum  of  3002.  each,  to  be  paid  to  them  and  each  of  them,  by 
four  equal  quarterly  payments,  on  the  24th  day  of  June,  the  29th 
day  of  September,  the  25th  day  of  December  and  the  25th  day  of 
March  in  every  year,  the  first  payment  thereof  to  be  made  on  such 
of  the  said  days  as  shall  next  happen  after  my  decease :  And,  from 
and  after  the  decease  of  my  said  daughter,  Isabella,  I  will  and 
direct  that  the  principal  monies  from  which  her  said  annuity  of 
300^  shall  arise  and  accrue,  shall  be  paid  and  divided  amongst 
such  children  as  she  may  have  by  her  present  husband,  the  said 
J.  S.  Eillick  only,  in  equal  parts,  shares  and  proportions,  as  they 
attain  their  respective  ages  of  twenty-one  years:  And,  from  and 
after  the  decease  of  my  said  daughter,  Matilda,  I  will  and  direct 
that  the  principal  monies  from  which  the  said  annuity  of  3002. 
shall  arise  and  accrue,  shall,  in  like  manner,  be  paid  and  divided 
amongst  such  children  as  she  may  have  by  her  present  husband, 
the  said  Samuel  Hancock,  only,  in  equal  parts,  shares  and  propor- 
tions, as  they  attain  their  respective  ages  of  twenty-one  years  :  And,    • 
from  and  after  the  decease  of  my  said  daughter,  Mary,  I  will  and 
direct  that  the  principal  monies  from  which  the  said  annuity  of 
300/.  shall  accrue  or  arise,  shall  be  paid  and  divided  amongst  all 
and  every  the  children  which  she  may  have  by  any  future  husband 
or  husbands,  in  equal  parts,  shares  and  proportions,  as  they  shall 
attain  their  respective  ages  of  twenty-one  years :    And  in  case  she 
shall    happen    to  die  without   issue,  then   such    principal    sum 
to  be  divided  amongst  the  children  of  my  said  son,  Charles,  and 
daughters,  Isabella  and  Matilda,  in  equal  parts  and  shares,  on  their 
attaining  their  said  ages  of  twenty-one  years." 

The  testator  then  gave  pecuniary  legacies  to  his  servants  and       [41h] 
other  persons :  after  which,  he  proceeded  as  follows : 

"  And  it  is  further  my  will  and  mind  and  I  hereby  direct  that, 
from  and  after  the  decease  of  my  said  dear  wife,  Ann  Hamerton, 
the  said  annuity  of  4502.  so  given  and  bequeathed  to  her  during 
her  natural  life,  and  also  all  the  rest,  residue  and  remainder  of  my 
said  real  and  personal  estates,  of  what  nature  or  kind  soever,  not 
hereinbefore  disposed  of,  and  of  which  my  executors  and  trustees 
shall  and  may  be  possessed  by  virtue  of  the  trusts  in  them  reposed, 
and  all  accumulations  thereof,  shall  be  vested  in  the  funds  of  or  in 
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Hawkins  Great  Britain,  or  placed  out  in  Government  securities  at  interest, 
Hamebton.  ^^^  ^^^^  ^ho  '^uU  clear  dividends,  interest  or  produce  thereof, 
shall  be  paid  and  divided  amongst  all  my  children,  the  said  Charles 
Hamerton,  and  my  said  three  daughters,  Isabella,  Matilda  and 
Mary,  or  such  of  them  as  shall  be  living  at  the  time  of  the  death 
of  my  said  wife,  in  equal  parts,  shares  and  proportions,  during 
their  natural  lives,  by  even  quarterly  payments,  but  the  share 
and  interest  of  my  said  daughters  to  be,  in  nowise,  subject  or 
liable  to  the  debts,  contracts  or  engagements  of  their  present  or 
any  future  husband  :  And,  from  and  after  the  decease  of  my  said 
son  and  daughters,  then  I  will  and  direct  that  the  whole  of  such 
residue  and  remainder  of  my  estates,  with  all  accumulations  thereof, 
shall  be  paid  and  divided  amongst  all  and  every  the  children  of  my 
said  son  and  daughters,  in  equal  parts,  shares  and  proportions: 
And  in  case  any  of  my  said  son  and  daughters  shall  happen  to  die 
without  leaving  issue,  then  I  will  and  direct  that  the  legacy,  part 
or  share  hereby  given  and  bequeathed  to  him,  her  or  them  so  dying 
without  issue,  shall  go  and  be  divided  amongst  the  survivor  or 
[  •414  ]  survivors  of  my  said  children  ♦and  their  issue,  in  the  like  equal 
parts,  shares  and  proportions.'' 

It  appeared  from  the  report  made  in  pursuance  of  the  decree, 
that  the  testator  died  in  1800  :  that  his  daughter,  Isabella  Killick, 
died  in  1804 :  that  his  wife  died  in  1814 :  that  his  daughter,  Mar}% 
married  W.  H.  Holt  in  1803  and  died  in  1826;  that  his  son, 
Charles  died  in  1844,  and  never  had  any  issue :  and  that  the 
testator's  only  other  child,  Matilda  Hancock,  was  still  living,  and 
was  one  of  the  defendants  in  the  cause:  that  Isabella  Eillick, 
had  six  children  by  her  husband,  J.  S.  Eillick,  and  that 
all  of  them  were  living  at  the  death  of  the  testator  and  at 
the  death  of  his  widow,  and  at  the  death  of  their  mother 
and  that  five  of  tliem  were  still  living  and  were  defendants 
in  the  cause :  that  Matilda  Hancock  had  nine  children  by  her 
husband  S.  Hancock,  and  that  all  of  them  were  living  at  the 
death  of  the  testator,  and  that  all  of  them,  except  one,  were  living 
at  the  death  of  the  testator's  widow,  and  that  four  of  them  were 
still  living  and  were  the  plaintiffs  in  the  cause ;  that  Mary  Holt 
had  nine  children,  all  of  whom  were  living  at  the  decease  of  the 
testator  (]),  at  the  decease  of  their  mother  and  at  the  decease  of  the 
testator's  widow,  and  that  seven  of  them  were  still  living  and  were 

(1)  This  finding  is  inconsistent  with      in  1800,  and  that  Mrs.  Holt  marriod 
the  piior  finding  that  the  testator  died      in  1803. 
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defendants  in  the  cause.     It  farther  appeared,  from  the  report,      Hawkins 
that  the  personal  representatives  of  such  of  the  deceased  children    haubrton. 
of    Isabella   Eillick,    Matilda   Hancock,    and   Mary  Holt   as  had 
personal  representatives,  were  parties  to  the  suit. 

The  funds  to  which  the  rights  of  the  parties  were  to  *be  deter-  [  *^^^  1 
mined  on  the  hearing  for  further  directions,  were  8,9842.  138.  Id. 
Consols,  being  the  testator's  residuary  estate,  and  9972.  16<.  Id. 
and  288/.  ISs.  Id.  dl.  58.  per  Gents,  which  had  arisen  from  the 
accumulations  of  Mary  Holt's  and  Charles  Hamerton's  shares  of 
the  residue,  since  their  respective  deaths. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Bethell  and  Mr.  Haddan,  for  the  plaintiffs,  contended  that, 
as  Isabella  Eillick  was  not  Living  at  the  death  of  the  testator's 
widow,  her  children  were  not  entitled  to  any  share  of  the  residue ; 
that  the  words,  "  survivor  or  survivors  "  were  to  be  taken  in  their 
natural  sense,  and  not  as  meaning,  ''  other  or  others,"  and  that,  on 
the  death  of  the  testator's  widow,  his  son  and  his  daughters, 
Matilda  and  Mary,  who  were  his  only  children  then  living,  became 
entitled  to  the  whole  of  the  residue  for  their  lives,  with  remainders 
to  their  children ;  and  that,  on  the  death  of  the  son,  the  children 
of  Matilda  and  Mary  became  entitled  to  his  share  of  the  residue,  as 
tenants  in  common :  Brett  v.  Ilorton  (i),  Arroir  v.  Mellish  (2) 
Leeming  v.  Sherratt  (3),  Farrant  v.  Nichols  (4). 

Mr.  Hodgson  and  Mr.  Wickens,  for  Matilda  Hancock,  the 
testator's  only  surviving  daughter,  said  that  the  words :  *'  And, 
from  and  after  the  decease  of  my  said  son  and  daughters,  then  I 
will  and  direct  that  the  whole  of  such  residue  and  remainder  of  my 
said  estates,  with  *all  accumulations  thereof,  shall  be  paid  and  [*^16] 
divided/'  &c.,  showed  that  the  testator  intended  that  no  division  of 
his  residue  should  take  place  until  the  decease  of  the  survivor  of 
his  four  children,  and,  therefore,  Matilda  Hancock  was  entitled, 
in  the  events  that  had  happened,  to  the  income  of  the  whole  of  the 
residue  for  her  life,  and,  on  her  death,  her  children  and  the  children 
of  her  sisters,  would  take  the  capital  of  the  residue,  per  capita  : 
Malcolm  v.  Martin  (6),  Pearce  v.  Edmeades  (6),  Ashley  v.  Ashley  (7). 

(1 1  55  R.  B.  64  (4  Beav.  239).  (5)  3  Br.  C.  C.  50. 

(2)  75  B.  B.  135  (1  De  G.  &  Sm.  (6)  51  B.  B.  369  (3  Y.  &  C.  Ex.  £q. 
355).  246j. 

(3)  62  B.  B.  1  (2  Hare,  14).  (7)  38  B.  B.  139  (6  Sim.  358). 

(4)  73  B.  B.  371  (9  BeaT.  327). 
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Hawkins  Mr.  Roll  and  Mr.  Lewin  for  the  children  of  Mary  Holt,  con- 

Hahbbton.  tended  *  *  that  the  testator  had  said  that,  in  the  event  of  any 
of  his  children  dying  without  leaving  issue,  the  share  of  that 
child  should  go  to  the  survivor  or  survivors  of  them ;  which  implied 
that,  if  any  of  the  children  died  leaving  issue,  the  share  of  that 
[***^]  child  should  not  go  to  the  survivors ;  and  that,  taking  the  *other 
parts  of  the  will  in  connection  with  that  part  which  related  to 
the  residue,  the  necessary  inference  was  that  the  testator  intended 
that,  on  the  death  of  his  children  who  should  survive  his  widow 
and  leave  children,  the  share  of  each  of  them  should  go,  imme- 
diately, to  his  or  her  children :  Taniere  v.  Pearkes  (i),  WilUs  v. 
Doitglaa  (2),  Arrow  v.  Mellish,  Brett  v.  Horton.  They  added  that 
Malcolm  v.  Martin  was  distinguishable  from  the  present  case ;  for, 
there,  the  grandchildren  of  Mr.  Glass  and  Mrs.  Lyon  were  intended 
to  take  the  capital  of  the  1,500Z.,  as  a  class ;  and  the  class  could 
not  be  ascertained  until  all  the  children  of  Mr.  Glass  and  Mrs. 
Lyon  were  dead. 

Mr.    James   Parker    and   Mr.   Pole,     for    Isabella    Killick's 
children,  said : 

[  418  J  *     *    As    the  testator    has   directed  that,  on    the   decease    of 

the  survivor  of  his  son  and  daughters,  his  residue  shall  be  paid  and 
divided  amongst  the  children  of  his  said  son  and  daughters,  we 
submit  that  the  children  of  such  of  them  as  have  left  children,  take 
per  capita. 

Mr.  Bethell  replied. 

The  Vice-Chancbllor  : 

The  testator,  after  providing  an  annuity  of  450Z.  for  his  wife,  and 
giving  her  certain  specific  things,  proceeds  to  deal  with  a  leasehold 
estate,  which  he  held  under  the  corporation  of  London :  and  he 
gives  it  to  his  son,  Charles,  and  says :  '*  But  in  case  my  son  shall 
[  *419  ]  happen  *to  die  without  issue,  then  I  will  and  direct  that  the  said 
leasehold  premises  at  Whitefriars  Dock,  shall  revert  to  my  said 
trustees  or  trustee  for  the  time  being,  and  be  taken  into  and  be 
considered  as  part  of  my  residuary  estate,  and  be  divided  amongst 
the  children  of  my  three  daughters  as  hereinafter  mentioned.'*  I 
point  out  this  as  showing  that  the  testator,  in  that  part  of  his  will, 
evidently  intended  that  his  residuary  estate  should  be  divided 
among  the  children  of  his  three  daughters,  so  that  the  children  of 

(1)  25  fi.  E.  229  (2  Sim.  &  St.  383).  (2)  76  B.  E.  87  (10  Beav.  47). 
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the  three  daughters  should  take  some  interest  at  least  in  his  Hawkins 
residuary  estate.  Then  he  proceeds  to  give  an  annuity  of  800Z.  to  hamsrton. 
his  daughter,  Isabella,  with  remainder  to  her  children,  and  an 
annuity  of  SOOZ.  to  his  daughter,  Matilda,  with  remainder  to  her 
children,  and  then  he  gives  a  like  annuity  to  his  daughter,  Mary, 
who,  it  appears,  was  unmarried  at  the^time ;  but  the  description  of 
the  two  other  ladies  shows  they  were  married  at  that  time :  and 
what  makes  it  probable  that  they  had  children,  is  that  the  testator 
does  not,  with  respect  to  those  married  daughters,  make  any  pro- 
vision in  respect  of  their  not  having  children.  But,  with  respect  to 
Mary,  the  disposition  is  general :  he  gives  the  annuity  to  Mary, 
and  says :  "  I  direct  that  the  principal  monies  from  which  the  said 
annuity  of  S002.,  shall  accrue  or  arise,  shall  be  paid  and  divided 
amongst  all  and  every  the  children  which  she  may  have  by  any 
future  husband."  Therefore,  he  provides  for  all  her  children. 
Then  he  says :  ''  And  in  case  she  shall  happen  to  die  without  issue, 
then  such  principal  sum  to  be  divided  amongst  the  children  of  my 
son,  Charles,  and  my  daughters,  Isabella  and  Matilda,  in  equal 
parts  and  shares,  on  their  attaining  their  ages  of  twenty-one 
years."  Therefore,  it  is  perfectly  plain  that,  with  respect  to  the 
fund  out  of  which  Mary's  annuity  was  to  arise,  he  uses  *the  word,  [  **20  ] 
"  issue,"  (as  I  conceive  he  did  in  the  clause  which  relates  to  the 
leaseholds,)  as  meaning  the  children  of  the  party  of  whom  he 
speaks.  Then  there  is  the  direction  which  applies  to  the  residuary 
estate.  He  directs  that,  **  the  dividends  and  interest  shall  be  paid 
and  divided  amongst  all  my  children,  the  said  Charles  Hamerton, 
and  my  said  three  daughters  Isabella,  Matilda  and  Mary,  or  such 
of  them  as  shall  be  living  at  the  time  of  the  death  of  my  said  wife, 
in  equal  parts,  shares  and  proportions,  during  their  natural  lives. 
And  it  seems  to  me  to  be  quite  plain,  from  those  words,  that  no  one 
of  the  four  children  could  take  any  interest  for  life,  unless  one  of 
the  four  children  survived  the  wife.  Indeed  it  must  be  so  from 
the  nature  of  the  bequest :  because  it  is  a  bequest  for  life  with 
remainder  after  tlie  life.  Now  observe  what  sort  of  language  the 
testator  uses  after  directing  that  his  son  and  daughters  are  to  take 
the  residue  in  equal  parts,  shares  and  proportions,  during  their 
natural  lives.  He  says :  **  And  from  and  after  the  decease  of  my 
said  son  and  daughters,  then  I  will  and  direct  that  the  whole  of 
such  residue  and  remainder  of  my  estates,  with  all  accumulations 
thereof,  shall  be  paid  and  divided  amongst  all  and  every  the 
children  of  my  said  son  and  daughters,  in  equal  parts,  shares  and 
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Hawkins  proportions/'  Now  the  words,  of  themselves,  do  not  describe  such 
Hahbrton.  an<l  only  such  of  the  sons  and  daughters,  as  might  happen  to  be 
living  at  the  death  of  the  wife :  but  the  direction  is  in  general 
terms.  ^*  After  the  decease  of  my  said  son  and  daughters  (that  is 
of  the  son  and  all  the  three  daughters)  the  whole  of  such  residue 
shall  be  paid  and  divided  amongst  all  and  every  the  children  of  my 
said  son  and  daughters."  And  I  cannot  but  think  that  the  words, 
themselves,  do  naturally  import  that  the  children  of  Isabella, 
[  *42i  ]  though  *she  might  not  happen  to  be  alive  at  the  death  of  the 
widow,  should  take  such  share  as  Isabella  herself  would  have  taken 
if  she  had  survived  the  widow. 

Mr.  Bethell  : 

How  can  a  child  of  a  child  dying  in  the  lifetime  of  the  widow, 
have  a  share  ? 

The  Vice-Chancbllor  : 

My  opinion  is  that  what  the  testator  meant,  was  that,  as  soon  as 
the  fund  became  clear  .by  the  death  of  the  children  who  should 
survive  the  widow,  there  should  be  a  division,  retrospectively,  to 
those  children  which  each  of  them  might  happen  to  have  or  to 
have  had.  And,  if  that  is  the  true  construction,  the  consequence 
is  that  the  children  which  Isabella  had,  are  entitled  to  such  share 
as  Isabella  herself  would  have  taken  in  case  she  had  survived  the 
widow.  I  therefore  hold  that,  in  the  event  which  has  actually 
happened,  the  children  of  Isabella  are  entitled  to  one  fourth. 

That  construction  is  corroborated  by  the  passage,  in  the  preceding 
part  of  the  will,  in  which  the  testator  directs  that,  in  the  event  of 
his  son  dying  without  leaving  children,  the  leasehold  shall  be 
considered  as  part  of  his  residuary  estate,  and  be  divided  amongst 
the  children  of  his  three  daughters.  Therefore,  taking  the  whole 
of  the  will  together,  I  think  that  there  is  quite  enough  to  show  that 
the  children  of  Isabella  are  entitled  to  such  share  as  Isabella  herself 
would  have  had,  provided  she  had  survived  the  widow. 

Then  with  respect  to  the  share  of  Charles.  As  he  has  died 
without  leaving  issue,  the  right  to  his  share  must  depend  apon 
that  clause  in  the  will  in  which  the  testator  says  :  ''  And,  in  case  any 
[  •422  ]  of  my  said  son  and  ^daughters  shall  happen  to  die  without  leaving 
issue,  then  I  will  and  direct  that  the  legacy,  part  or  share  hereby 
given  and  bequeathed  to  him,  her  or  them  so  dying  without  issue, 
shall  go  and  be  divided  amongst  the  survivor  or  survivors  of  my 
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said  children  and  their  issue,  in  the  like  equal  parts,  shares,  and 
proportions.''  Now  it  seems  to  me  to  be  quite  plain  that  the 
testator,  by  the  words,  **  survivor  or  survivors  of  my  said  children," 
did  not  mean  such  of  his  children  as  should  survive  his  widow ; 
and  I  also  think  that,  when  he  used  those  words,  the  order  in 
which  his  children  might  die,  successively,  was  not  present  to  his 
mind.  But,  taking  that  clause  in  connection  with  the  gift  over  of 
the  leasehold  to  which  1  have  before  referred,  my  opinion  is  that 
though  he  has  used  the  words,  **  survivor  or  survivors,"  he  meant, 
''  other  or  others ;  "  and,  as  he  has  added  the  words,  **  in  the  like 
equal  parts,  shares  and  proportions,"  I  think  that  he  meant  the 
issue  of  deceased  parents,  to  take  pei-  stirpes. 

The  result  is  that  the  children  of  Isabella  are  entitled  to  one 
fourth  of  the  residue ;  and  the  children  of  Mary,  to  another  fourth ; 
and  that  Matilda  is  entitled  to  another  fourth,  for  her  life,  with 
remainder  to  her  children  :  and,  with  respect  to  Charles's  fourth, 
one  third  of  it  goes  to  the  children  of  Isabella ;  another  third  to 
the  children  of  Mary ;  and  the  remaining  third,  to  Matilda,  for 
life,  with  remainder  to  her  children. 


Hawkins 

V, 

Hahierton. 


CAKTER  V.  TAGGART(l). 

(16  Simons,  423-428.) 

A  testatrix  haying  power  under  her  late  husband's  will,  to  dispose  of 
10,000/.  Consols,  made  her  own  will  before  the  Wills  Act,  reciting  the 
power,  and  then  proceeded  thus:  "  Now  1  do  give  and  bequeath  the  said 
10,000/.  Consols  in  manner  following;  that  is  to  say  1  give,  to  Qt.  A.  the 
sum  of  500/.  sterling :  1  give,  to  my  executors,  the  sum  of  600/.  Consols  in 
trust  to  pay  the  dividends  to  S.  T.  during  her  life,  and  after  her  decease, 
the  said  600/.  to  sink  into  the  residue  of  my  estate :  1  give  and  bequeath,  to 
U.  B.,  his  executors,  &c.,  all  the  rest  and  residue  of  the  said  10,000/.  Consols, 
after  deducting  therefrom  the  legacies  above-mentioned. 

G.  A.  died  in  the  testatrix's  lifetime  : 

Held  that  the  dOO/.  given  to  him  was  not  to  be  deducted  from  the  10,000/. 
CoDAols. 

The  testator  in  this  cause,  by  one  of  the  codicils  to  his  will, 
expressed  himself  as  follows: 

*' Whereas  it  is  my  most  anxious  wish  and  desire  to  provide,  most 
amply,  for  my  dear  wife,  whose  kindness  and  attention  to  me  have 
been  most  affectionate  and  unremitting;  and,  although  I  have 
endeavoured  to  provide  for  her  by  my  said  will  and  have  added 
to  such  provision  by  several  codicils  thereto,  yet  I  do  not  think  I 

(1)  Cited  in  Champney  v.  Davy  (1879)  11  Ch.  D.  949,  957,  48  L.  J.  Ch.  268, 
40  L.  T.  189. 

R.R. — VOh.  LXXX.  B 
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Shadwell, 
V.-C. 
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Carter  can  more  than  compensate  or  reward  her  for  her  long  and  faithful 
Taooakt.  services  and  attention  to  me:  and,  as  I  fear  and,  indeed,  have 
reason  to  suppose  that,  as  I  married  late  in  life,  some  of  my  rela- 
tions and  others  do  not  look  upon  or  respect  her  in  the  manner  I 
consider  and  know  she  is  deserving ;  and,  as  I  entertain  some  fears 
that  they  may  not,  after  my  decease,  pay  that  proper  attention  to 
her  that  they  ought  and  of  which  I  know  she  is  fully  deserving,  I 
do  intend,  hy  this  codicil  to  my  said  will,  to  put  it  into  her  power 
to  reward  those  who  shall  treat  her  with  proper  respect  and  atten- 
tion :  I  do,  therefore,  hereby,  fully  authorize  and  empower  her,  my 
said  dear  wife,  to  give  and  bequeath,  by  her  last  will  and  testament 
or  any  codicil  or  codicils  thereto  or  any  writing  purporting  to  be  a 
codicil  to  her  will,  the  sum  of  10,000L  SI.  per  cent.  Consolidat-ed 
L  ♦^i  ]  Bank  Annuities,  to  any  person  or  persons  *whomsoever  and  in  any 
proportions  or  manner  she  may  think  proper ;  which  said  sum  of 
10,0002.  Consolidated  Bank  Annuities  shall  be  taken  from  the 
20,000/.  like  annuities,  the  dividends  of  which  last-mentioned  sum 
of  20,000/.  Consolidated  Bank  Annuities,  I  have,  amongst  other 
things,  given  to  her,  for  life,  by  my  said  will ;  but  which  sum  of 
10,000/.  Consolidated  Bank  Annuities,  or  any  part  thereof,  shall  not 
be  payable  to  any  legatee  or  legatees  under  her  said  will,  until  after 
the  death  of  her  brother,  Henry  Baskcomb,  to  whom  I  have,  amongst 
other  things,  given  by  my  said  will,  after  the  decease  of  my  said 
wife,  the  dividends  of  the  said  20,000/.  8/.  per  cent.  Consolidated 
Bank  Annuities,  for  his  life  ;  and,  in  case  my  said  wife  shall  not  so 
dispose  of  the  said  10,000/.  Consolidated  Bank  Annuities  or  any 
part  thereof,  by  her  will  as  aforesaid,  then  I  order  and  direct  that 
such  part  thereof  as  she  shall  not  so  dispose  of,  shall  continue  part 
of  the  said  20,000/.  8/.  per  cent.  Consolidated  Bank  Annuities  and 
go  in  manner  directed  by  my  said  will." 

The  testator  died  in  August,  1884. 

His  widow  made  her  will,  dated  the  28rd  of  September,  1884,  in 
the  following  words : 

*'This  is  the  last  will  and  testament  of  me,  Ann  Taggart,  of 
Chislehurst  in  the  county  of  Kent,  widow.  First,  I  direct  all  my 
just  debts,  funeral  and  testamentary  expenses  to  be  paid  by  my 
executors  hereinafter  named.  Whereas  my  late  dear  husband,  by 
a  codicil  to  his  will,  gave  me  power,  by  my  will,  to  dispose  of  the 
sum  of  10,000/.  8/.  per  cent.  Consolidated  Bank  Annuities,  in  any 
manner  and  to  any  persons  1  might  think  proper :  Now,  there- 
fore, I  do,  by  this  my  will,  give  and  bequeath  the  said   10,000/. 
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Consolidated  Bank  Annuities  in  manner  ^following  ;  that  is  to  say,  Cartku 
I  give  to  my  godson  and  goddaughter,  George  Baskcomb  and  Ann  tag g art. 
Baskcomb,  the  children  of  my  brother  Henry  Baskcomb,  the  sum  of  [  *^25  ] 
1002.  sterling  to  each  of  them  my  said  godson  and  goddaughter :  I 
give  to  my  goddaughter  Ann  Middleton,  the  daughter  of  James 
Middleton  of  Ghislehurst  aforesaid  clerk,  and  to  Susannah  Pike, 
my  goddaughter,  the  daughter  of  William  and  Elizabeth  Susannah 
Pike  now  Elizabeth  Susannah  Harris,  to  each  of  them  my  said  last- 
mentioned  goddaughters,  the  sum  of  1002.  sterling:  I  give  to 
George  Adney,  the  nephew  of  my  late  dear  husband,  the  sum  of 
500{.  sterling :  I  give,  to  my  executors  hereinafter  named,  the  sum 
of  600Z.  SI.  per  cent.  Consolidated  Bank  Annuities,  upon  trust  to  pay 
the  dividends  thereof  to  Sarah  Toon,  widow,  during  her  life ;  and 
I  wish  the  same  to  be  paid  to  her  in  weekly  payments,  so  that  she 
may  be  enabled  to  live  and  not  make  away  with  the  same  impro- 
perly ;  and,  after  her  decease,  the  said  6002.  to  sink  into  the  residue 
of  my  estate :  I  give  to  each  of  them,  Maria  Middleton,  the  wife  of 
the  said  James  Middleton  and  the  said  Elizabeth  Susannah  Harris, 
the  sum  of  50/.  sterling :  and  I  give  the  said  501.  to  each  of  them 
independent  of  their  husbands,  and  their  respective  receipts  alone 
shall  be  sufficient  discharges  to  my  executors :  I  give,  to  Thomas 
Toon,  now  working  in  this  my  dwelling-house  as  a  painter,  the  sum 
of  201.  sterling :  I  give  to  my  cousins,  the  Smith  family,  consisting 
of  seven  persons,  namely,  Elizabeth  Smith,  Sarah  Smith,  Thomas 
Smith,  Charlotte  Joseph,  late  Smith  spinster,  Hannah  Brown,  late 
Smith  spinster,  Jemima  Blundell  and  Sophia  Smith,  each,  the  sum 
of  lOZ.  sterling :  and  1  give  and  bequeath,  unto  my  dear  brother, 
Henry  Baskcomb,  his  executors,  administrators  and  assigns  for  ever, 
all  the  rest  and  residue  of  the  said  10,000/.  8Z.  per  cent.  Consolidated 
Bank  Annuities,  ^after  deducting  therefrom  the  diiferent  legacies  [  *426  ] 
above  mentioned  :  and  I  also  give,  to  my  said  brother,  all  my  own 
personal  estate  and  effects  whatsoever  and  wheresoever,  trusting 
that  he  will,  thereout,  amply  provide  for  my  nephew  and  niece,  his 
children,  and  fulfil  any  other  request  that  I  may  make  to  him:  and 
I  do  hereby  nominate  and  appoint  my  said  brother,  Henry  Baskcomb, 
and  his  son,  George  Henry  Baskcomb,  executors  of  this  my  last  will 
and  testament." 

George  Adney  died  in  the  lifetime  of  the  testatrix. 

By  an  exception  taken,  by  the  plaintiffs,  to  the  Master's  report  made 
in  obedience  to  the  decree  in  the  cause,  two  questions  were  raised : 
one  was  whether  the  testator's  relations  were  the  only  objects  of 

8—2  
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Carter      the  power  over  the  10,000/.  Consols  which  he  had  given  to  his  wife: 
Taggart.     the  other  was  whether,  in  the  event  that  had  happened,  Henry  Bask- 

comb  was  entitled,  as  the  appointee  of  the  residue  of  the  10,000/. 

Consols,  to  the  5002.  which  the  testatrix  had  given  to  George  Adnej. 

Mr.  James  Parker  and  Mr.  Elderton,  who  appeared  in  support 
of  the  exception,  admitted  that  the  first  question  was  not  arguable. 
With  respect  to  the  second,  they  said  that  a  gift  of  the  residue  of  a 
specific  fund,  differed,  in  its  effect,  from  the  gift  of  the  rest  and 
residue  of  a  testator*s  personal  estate ;  for  it  did  not  entitle  the 
party  in  whose  favour  it  was  made,  to  more  of  the  fund  than  would 
remain  after  the  sums  previously  given,  were  deducted  from  it ;  or, 
in  other  words,  that  it  was  nothing  more  than  a  gift  of  an  aliquot, 
or  specific  part  of  the  fund ;  and,  consequently  that  the  500/.  did  not 
devolve  to  Henry  Baskcomb,  but  formed  part  of  the  20,000/.  Consols, 
[  *427  ]  and  was  subject  to  the  directions  contained  in  *the  testator's  will, 
respecting  that  fund.  They  cited  Hunt  v.  Berkley  (i)  and  Page  v. 
Leaping  well  (2),  which  they  relied  on  as  being  precisely  in  point. 

Mr.  Bethell  And  Mr.  H'.  T.  S.  Daniel,  in  support  of  the  report: 

The  testatrix  had  an  absolute  power  over  the  10,000/.  Consols : 
and  she  commences  her  will  by  declaring  it  to  be  her  intention  to 
dispose  of  the  whole  of  that  fund.  After  reciting  the  power,  she 
says :  **  Now,  therefore,  I  do,  by  this  my  will,  give  and  bequeath 
the  said  10,000/.  Consolidated  Bank  Annuities:"  that  is  to  say: 
**the  whole  of  the  said  10,000/.  Consolidated  Bank  Annuities  in 
manner  following."  She  next  makes  certain  charges  on  the  fund 
in  favour  of  different  individuals,  and  then  she  gives  the  residue  of 
the  fund  to  Henry  Baskcomb.  The  ** residue"  means  the  whole 
fund  after  deducting  the  charges ;  and,  if  no  individual  can  claim 
to  have  those  deductions  made,  the  residuary  legatee  is  entitled  to 
the  whole  fund.  The  case  of  Falkner  v.  Butler  (a)  is  conclusive  on 
the  point. 

Mr.  James  Parker,  in  reply,  said  that  Falkner  v.  Butler  was 
decided  on  the  particular  wording  of  the  wull. 

(1)  Moseley,    48.       On     tLia     case  htil,  Mr.  liarou  Tho^tpson  iti  i-epurted 

being    cited,    the    Vice-Ciiaxcellor  to  liave  said:    ''As  to  the    civse   in 

remarked  that  Lord  Eldon  did  not  Moseley,  the  authority  of  that  book  is 

approve  of  Museley's  reports ;  but  see  very  small."      [See  Wallace  on  the 

1  Mer.  92,  and  2  Swanst.  195,  n.,  from  Heporters,  3rd  ed.  p.  3 Id. — Y.  P.] 

which  it  appears  that  Lord  Eldox  (2)  11  B.  R  234  (18  Yes.  463). 

enteitaiued   a  favourable  opinion    of  (!})  Amb.  514. 
tho»e  reports.     However,  iu  3  Anttt. 
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The  Vicb-Chancbllor  : 

It  seems  to  me  that  the  testatrix  has  manifested  an  ^intention 
to  give  to  Henry  Baskcomb,  not  the  residue  of  the  10,000^.  Consols 
after  the  sums  which  she  has  given  to  the  other  persons  named  in 
her  will  should  have  been  deducted  from  it;  but  the  10,OOOZ.  Consols 
charged  with  those  sums. 

She,  first  of  all,  shows  that  she  intends  to  dispose  of  the  whole 
of  that  fund.  She  then  gives  certain  sums  to  different  individuals ; 
and,  with  respect  to  one  of  those  sums,  I  mean  the  600/.  Consols 
which  she  gives  to  Sarah  Toon  for  life,  she  directs  that,  after  the 
decease  of  Sarah  Toon,  it  shall  sink  into  the  residue  of  her  estate; 
by  which  she  plainly  means  the  10,000/.  Consols  out  of  which  the 
600/.  were  given.  And,  taking  the  whole  of  the  will  together,  my 
opinion  is  that  the  500/.  sterling  given  to  George  Adney,  was  a 
charge  upon  the  10,000/.  Consols;  and  that  what  the  testatrix 
meant  by  the  words :  "  all  the  rest  and  residue  of  the  said  10,000/. 
Consols  after  deducting  therefrom  the  different  legacies  above 
mentioned,"  was  that  the  legacies  should  be  deducted  if  there 
were  any  persons  capable  of  claiming  them ;  but  not  otherwise. 

In  Falkna-  v.  Butler  it  was  held,  that  the  sum  which  was  not 
properly  appointed,  was  not  to  be  deducted  at  all. 

^  Exception  overruled. 


Cartrr 

t, 
Taoqart. 

[  '428  ] 


THORNEYCEOFT  v.   CROCKETT  (1). 

(16  Simons,  445—147;  S.  C.  12  Jur.  1081.) 

A  mortgagee  in  possession,  who  had  opened  and  worked  mines  on  the 
mortgaged  estate,  charged  with  his  receipts  but  disallowed  his  expenses. 

The  bill  was  filed  by  a  mortgagee,  who  had  entered  into  possession 
of  the  mortgaged  estate,  to  foreclose  the  mortgage.  The  decree 
directed  the  Master  to  take  an  account  of  the  principal  and  interest 
due  to  the  plaintiff,  and  of  the  rents  and  profits  of  the  estate  received 
by  him,  or  by  any  person  or  persons  by  his  order  or  for  his  use,  or 
which,  without  his  wilful  neglect  or  default,  might  have  been 
received;  and,  in  case  the  Master  should  find  that  the  plaintiff 
had  been  in  the  occupation  of  the  mortgaged  premises,  or  any  part 
thereof,  that  he  should  set  a  value,  by  way  of  annual  rent,  thereon, 
and  that  the  plaintiff  should  be  charged  with  such  value,  on  taking 
the  account  of  such  rents  and  profits;  and  that  the  Master  should 
inquire  and  state  whether  the  plaintiff  had  expended  any  and  what 

(1)  Affd.  on  appeal :  see  2  H.  L.  C.  239. 


1848. 
Dec.  21. 

i$  a  A  DWELL, 

v.-c. 

[445] 
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[r-r. 


Thornky- 

CIIOFT 
V. 

Cbockktt. 


I  •**♦»  ] 


[  •^l?  1 


sums  of  money  in  necessary  repairs  and  lasting  improvements  on 
the  mortgaged  premises,  and  that  what  the  Master  should  find  to 
have  been  so  expended  by  the  plaintiff,  should  be  deducted  from 
what  should  be  coming  from  him  on  account  of  the  rents  and 
profits  and  occupation-rent;  and,  in  case  the  Master  should  find 
that  the  amount  of  the  rents  and  profits  received  by  the  plaintiff, 
after  such  deductions  as  aforesaid,  and  the  occupation-rent  to  be 
charged  as  aforesaid,  exceeded  the  interest  due  on  the  mortgage,  it 
was  ordered  that  he  should  make  annual  restitution  in  taking  the 
said  accounts. 

The  Master  found  that  the  plaintiff  had  opened  and  worked  mines 
on  the  mortgaged  estate;  and,  in  taking  *the  accounts  directed  by 
the  decree,  he  charged  the  plaintiff  with  his  receipts  from  working 
the  mines,  but  did  not  allow  him  the  expenses  which  he  had  incurred 
in  opening  and  working  them ;  and,  on  that  account,  the  plaintiff 
excepted  to  the  report. 

Mr.  James  Parker  and  Mr.  Faber,  in  support  of  the  exceptions, 
said  that  the  account  to  be  taken  against  a  mortgagee  in  possession, 
was  stringent,  but  not  penal :  that  the  mortgagee  was  entitled  to 
all  just  allowances :  that  the  decree  in  this  case  directed  the  Master 
to  inquire  whether  the  plaintiff  had  expended  money  in  making 
lasting  improvements  on  the  estate,  and  did  not  contain  any  special 
directions  which  authorized  the  Master  to  do  what  the  exceptions 
complained  of:  that  Hughes  v.  Williams  (i),  which  had  been  relied 
on  in  the  Master's  office,  did  not  apply ;  for,  there,  the  expenditure 
had  been  unprofitable;  but,  here,  it  had  been  profitable:  that,  in 
Morgan  v.  Powell  (2),  a  court  of  law  held  that  even  a  trespasser 
was  entitled  to  be  allowed  the  expense  of  removing  coal,  after  it 
had  been  severed  from  the  soil,  and  bringing  it  to  the  pit's  mouth ; 
and  that,  if  a  trespasser  was  entitled,  at  law,  to  be  allowed  some- 
thing, a  mortgagee  was  entitled,  in  equity,  to  be  allowed  much  more. 

Mr.  Stuart,  Mr.  Bethell,  Mr.  Greene,  and  Mr.  W.  U\  Cooper, 
appeared  in  support  of  the  report :  but 

The  Vice-Chancellor,  without  hearing  them,  said : 

If  there  had  been  any  intention  that  any  such  account  as  is  now 
asked  for  should  be  taken,  the  decree  would  have  *been  in  a  very 
different  form.  What  the  mortgagee  has  done  is  this :  he  has 
actually  sold  away  a  part  of  the  inheritance. 

Exceptions  overruled. 
(1)  8  E.  R.  364  (12  Ves.  493).  (2)  61  E.  E.  228  (3  Q.  B.  278). 
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The  ATTORNEY-GENERAL  v.  The  EARL  of  i848. 

STAMFORD.  ^'t.il'"' 

(16  Simons,  453—476 ;  S.  C.  13  Jur.  438.)  1849. 

Jan.  II. 
The    statutes  of  Manchester  Free  Grammar  School  declared  that  the  

maRter  and  usher  (for  whom  stipends  were  provided  by  the  foundation-     Shadwrll, 
deeds)  should  teach,  freely  and  indifferently,  every  scholar  coming  to  the  V.-C 

school,  without  any  money  or  other  rewards  taken  therefore ;  that  no  [  453  ] 
scholar,  of  what  county  or  shire  soever,  should  be  refused ;  that  no  scholar 
should  bring  meat  or  drink  into,  nor  should  any  one  lodge  in,  the  school ; 
that  vacancies  in  the  trustecj^hip  should  be  supplied  by  honest  gentlemen 
and  honest  persons  within  the  parish  of  Manchester ;  and  that  the  trustees 
should  have  full  power  to  augment,  increase,  expound  and  reform  the 
provisions  of  the  statutes  only  concerning  the  schoolmaster,  usher  and 
scholars. 

The  master  and  usher  had,  for  several  years,  taken  boarders,  and  the 
boarders  had  participated  in  all  the  benefits  of  the  charity ;  and  the  trustees 
of  the  school  had  been,  generally,  noblemen  and  gentlemen  residing,  not 
in  the  parish  of  Manchester,  but  in  Lancashire  and  the  adjoining  counties : 

Held  that  the  master  and  usher  ought  not  to  be  allowed  to  take  any 
more  boarders ;  and  that  the  trustees  thereafter  to  be  appointed,  ought  to 
be  honest  gentlemen  and  honest  persons  residing  within  the  parish  of  Man- 
chester, and  that  persons  who  occupied  and  carried  on  business  in  manu- 
factories, &C.,  in  the  town  or  parish,  and  had  dwelling-houses  within  six 
niiles  of  the  school-house,  were  to  be  considered  as  being  within  the  parish, 
for  the  purpose  of  being  eligible  to  be  trustees. 

[This  was  a  farther  consideration  of  an  information,  the  hearing 
of  which  has  already  been  reported  at  length  in  65  B.  B.  489  (1  Ph. 
7B7).  An  enquiry  had  then  been  directed  by  Lord  Lyndhurst,  L.  C, 
for  the  purpose  of  obtaining  information  to  enable  the  Court  to 
consider  and  deal  with  the  points  stated  in  the  above  head-note, 
and  the  Master's  report  on  these  matters  was  now  brought  before 
the  Court  for  further  directions  upon  these  points]. 

At  the  hearing  of  the  cause  for  further  directions,  f  *68  ] 

Mr.  Bethell,  Mr.  Bacon,  and  Mr.  Malins,  for  the  relators,  said 
that  the  taking  of  hoarders  by  the  schoolmasters  was  inconsistent 
with  the  foundation-deeds  and  the  statutes  of  the  school  ;  for  it 
plainly  appeared,  therefrom,  that  the  school  was  intended  to  be  a 
day-Bchool.  [They  cited  The  Attaimey-General  v.  The  Corporation 
of  Ludlow  (J),  The  Attmixey-General  v.  The  Earl  of  Devon  (2).] 

The  Solicitor 'General  and  Mr.  Wray,  for  the  Attorney-General, 
objected  to  the  boarders  being  allowed  to  compete  for  exhibitions  ; 
but  left  it  to  the  Court  to  determine  whether  the  taking  of  boarders 
by  the  masters  ought  to  be  continued. 

(1)  78  B.  B.  244  (2  Ph.  685).  ,     (2)  74  K.  R.  59  (15  Sim.  193). 
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A.-G.  Mr.  James  Parker  and  Mr.  Bagshawe,  for  the  trustees  [said] 

The         that  what  the  relators'  counsel  now  askeJ  the  Vicb-Chancbllor  to 
stamfoud.    ^^»  ^^^>  ^^  effect,  to  reverse  Lord  Cottbnham's  decree  as  well  as 

[  469  ]  Lord  Lyndhurst's  order  on  the  appeal,  which  the  House  of  Lords 
alone  could  do ;  and  that  the  only  question  that  was  now  open  was, 
under  what  restrictions  and  subject  to  what  limitations,  the  high- 
master  and  ushei;  ought  to  be  allowed  to  take  boarders     ♦     * ; 

^  *^^  ^  that  it  would  operate  as  a  great  injury  to  the  school,  if  the  boarders 
were  excluded  from  participating  in  the  chance  of  exhibitions,  and 
that  it  seemed  best,  and  not  inconsistent  with  a  liberal  construction 
of  the  statutes,  to  allow  them  so  to  do. 

Lastly,  that  the  trustees  were  empowered  to  augment,  increase, 
expound  and  reform  the  statutes ;  and,  under  that  po^er,  they  had 
a  right  to  allow  the  masters  to  take  boarders. 

Mr.  James  Russell  and  Mr.  Little  appeared  for  the  high-master 
and  usher. 

[  -171  ]  Mr.  Wether  ell  appeared  for  the  Warden  of  Manchester  College, 

and 

Mr.  Milne  for  the  President  of  Corpus  Christi  College, 
Oxford. 

Mr.  Bethell,  in  reply,  said,  that  Lord  Lyndhurst's  judgment 
was  founded  on  the  assumption  that  the  trustees  had  altered  the 
statutes,  under  the  power  given  to  them  for  that  purpose,  and  had 
sanctioned  the  practice  of  taking  of  boarders  (i) :  but  that  Master 
Dowdeswell's  report,  and  the  evidence  on  which  it  was  grounded, 
expressly  negatived  that  assumption  :  that  only  four  of  the  existing 
trustees  were  resident  within  the  parish  of  Manchester,  and,  there- 
fore, all  the  others  ought  to  be  removed,  and  honest  gentlemen  and 
honest  persons  within  the  parish,  ought  to  be  appointed  in  their  place. 

1849.         The  Vicb-Chancbllor: 

Jan.  11. 

In  this  case  the  great  question  was  whether,  considering  what 

had  been  done  by  Lord  Cottbnham,  and,  afterwards,  by  Lord 
Lyndhurst,  I  could  make  a  decree,  which,  professing  to  follow 
what  Lord  Cottbnham  had  done,  would,  to  a  certain  extent,  go 
beyond  it. 

Lord  Cottbnham  prefaced  his  decree  with  a  declaration  that  no 
part  of  the  funds  of  the  charity,  was,  thereafter,  to  be  applied 
(1)  65  B.  B.  604  (1  Ph.  758). 
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towards  paying  premiums  or  exhibitions  to  boys  who  were  or  a.-g. 
Iiad  been  boarders  in  the  houses  of  any  of  the  masters,  except  in  teie 
continuing  to  pay  exhibitions  already  granted ;  and  that  such  stamfobd. 
Iioarders  were  not,  in  future,  to  derive  any  benefit  from  the  funds 
of  the  charity  in  any  manner  by  which  the  expenditure  of  such 
funds  might  be  increased.  But,  afterwards,  upon  a  *rehearincr,  [  •^T-i  ] 
Lord  Lyndhurst  reversed  that  part  of  the  decree,  and  sent  a 
reference,  to  the  Master,  to  the  effect  of  inquiring  whether  the 
taking  of  boarders  by  the  masters  of  the  school,  could  be  attri- 
buted to  any  sanction  given,  by  the  trustees,  to  the  practice.  He 
founded  himself,  in  that  respect,  upon  a  provision  in  the  statutes  of 
the  school,  which  gave  the  trustees,  in  general  terms,  a  power  to 
augment,  expound  and  reform  the  statutes.  It  appears,  however, 
from  documents  which  were  produced  before  the  Master,  and  par- 
ticularly from  the  afi&davit  of  Mr.  Birley  and  others,  that  all  that 
has  been  done  with  respect  to  the  taking  of  boarders,  was  done  ex 
vntro  motH  of  the  masters  themselves ;  and,  therefore,  the  whole 
hypothesis  upon  which  Lord  Lyndhurst's  judgment  was  founded, 
has  totally  failed.  That  fact  did  not  distinctly  appear  before  Lord 
Tottenham,  as  it  does  now  appear  to  the  Court,  and,  therefore, 
though  it  18  my  duty,  unquestionably,  to  abide  by  what  the  Lord 
Chancellors  have  said  and  done,  yet,  if  I  find  that  what  Lord 
Chancellor  Cottbnham  did,  with  what,  I  may  call  but  a  limited 
knowledge  of  the  facts  of  the  case,  is  afterwards  reversed  upon  an 
hypothesis  that  the  facts  might  bear  out  the  reversal ;  and,  it  after- 
wards  turns  out  that,  so  far  from  the  facts  of  the  case  supporting  the 
hvpothesis,  they  are  just  the  reverse,  and  would  have  authorized,  if 
they  had  been  known,  an  extension  of  the  decree  which  Lord 
Cottbnham  made,  it  appears  to  me  that  I  am  perfectly  justified,  by 
the  view  which  I  took  of  the  law  in  the  judgment  which  I  gave  in 
Tlif  Attorney 'General  v.  The  Earl  of  Devon  (i),  in  declaring,  in 
<7eneral  terms,  *that,  henceforth,  no  boarders  shall  be  taken  by  any  L  ***73  ] 
of  the  masters  of  the  school. 

Upon  examining  the  papers  before  me,  I  do  not  clearly  perceive 
what  has  been  done,  during  the  interval  between  the  time  when 
Lord  Cottbnham  pronounced  his  decree  and  the  present  time,  with 
respect  to  the  admission  of  boarders  to  exhibitions.  But  my  notion 
is  that  if,  during  the  uncertain  state  of  what  would  be  the  decision 
of  the  Court,  the  masters  have  taken  on  themselves  to  admit 
boarders  to  exhibitions,  they  ought  not  to  have  the  benefit  of 

(1)  74  B.  B.  59  (15  Sim.  193). 
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A.-G.  the  exhibitions  to  which  they  have  not  been  so  admitted,  notwitb- 
Thk  standing  Lord  Cottenham's  decree  was  altered  by  Lord  Ltndhurst. 
st^mfoiid  ^'Bee  that,  with  respect  to  the  trustees,  Lord  Cottenham  said  (i) : 
"  The  provision  of  the  statutes  is  distinct  upon  this  subject,  and  I 
think  it  is  founded  upon  good  sense  ;  for,  however  advantageous  it 
may  be  that  the  charity  should  have  the  protection  of  the  powerful 
and  eminent  aristocracy  of  the  county  and  neighbourhood,  there 
can  be  no  doubt  that  trustees  residing  within  the  parish,  and 
personally  interested  in  the  welfare  of  the  inhabitants  of  the  town, 
would,  probably,  give  a  more  regular  and  vigilant  superintendence 
to  the  establishment :  perhaps  a  compound  of  the  two  would  be  the 
most  desirable.  But,  however  that  may  be,  I  find  a  rule  laid 
down  by  the  statutes,  from  which  I  do  not  find  any  reason  for 
departing."  Now  it  appears  that  there  are  several  very  opulent 
and  eminent  persons  whose  places  of  business,  and,  therefore,  of 
residence  during  the  day,  are  actually  in  the  parish  of  Manchester, 
but  who,  after  the  business  of  the  day  is  over,  retire  out  of  the 
[  *474  ]  parish,  *to  some  short  distance,  to  enjoy,  perhaps,  a  better  air 
than  they  had  during  the  day.  The  Master  suggests  that  those 
gentlemen  ought  to  be  considered  as  eligible  to  the  office  of  trustees  ; 
and,  I  confess,  I  think  so  too  ;  and  I  think  so,  particularly,  because 
I  observe,  on  looking  at  the  language  of  the  statutes,  that  the 
expression  is :  "  within  the  parish  of  Manchester ;  "  and  my  opinion 
is'  that  persons  may  be  fairly  said  to  be  within  the  parish,  who 
exercise  their  intellects  in  the  parish  during  the  day ;  and  therefore 
I  think  that  it  is  no  violation  of  the  language  of  the  statutes,  to  put 
that  construction  on  the  words,  "  within  the  parish,"  which  will 
comprehend  those  persons  who  do  not  sleep  in  the  parish,  but  who 
do,  during  the  day,  exercise  their  faculties  within  the  parish. 
Therefore,  one  of  the  declarations  in  the  order  on  further  direc- 
tions, ought  to  be  that,  in  future,  the  persons  to  whom  I  have 
alluded,  shall  be  considered  as  qualified  and  eligible  to  be  trustees 
of  the  charity. 

[The  decree  accordingly  declared]  that  no  boarders  or  boarder 
shall,  in  future,  be  taken  by  any  master  or  teacher  in  any  way 
employed  in  the  school ;  and  that  none  of  the  present  boarders 
shall  be  eligible  to  any  exhibition,  scholarship,  prize  or  premium  to 
[  475  ]  which  the  free  boys  in  the  school  are  eligible  [and]  that  persons 
being  otherwise  qualified  according  to  the  statutes,  being  occupiers 
(1)  65  E.  B.  497  (1  Ph.  748). 
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of  and  personally  engaged  in  carrying  on  business,  professions  or 
other  pursuits  in  manufactories,  warehouses  or  other  establish- 
ments in  the  town  or  parish  of  Manchester,  and  having  dwelling- 
houses  and  places  of  abode  within  six  miles  of  the  school-house  of 
the  charily,  shall  be  considered  as  being  within  the  parish,  for  the 
purpose  of  their  being  eligible  and  shall  be  eligible  to  be  appointed 
feoffees  and  trustees  of  the  charity. 

[See  the  further  proceedings  reported  L.  R.  2  Ch.  497  (1867), 
where  the  scheme  was  varied  by  the  Lords  Justices.] 


A.-G. 

r. 

Thk 

Karl  of 

Stamford. 


BOYCE  V.  BOYCE(l). 

(16  Simons,  476—480.) 

A  testator  devised  all  his  houses  in  Southwold,  to  trustees,  in  trust  for 
his  wife  for  life,  and,  after  her  death,  in  trust  to  convey  one  of  them,  which- 
ever she  might  think  proper  to  choose,  to  his  daughter,  Maria,  and  her 
heirs,  and  to  convey  all  the  other  of  them,  to  his  daughter,  Charlotte,  in  fee. 

Maria  died  in  the  testator's  lifetime,  and,  consequently,  without  having 
chosen  any  one  of  the  houses.     Charlotte  survived  the  testator : 

Held  that  the  gift  in  favour  of  Charlotte  failed. 

Richard  Boycb  made  his  will  dated  the  24th  of  October,  1825, 
and,  thereby,  after  appointing  his  wife  Elizabeth  and  George  Wyatt 
and  William  Crisp  the  execatrix  and  executors  thereof,  expressed 
himself  as  follows : 

"  I  give  and  devise,  to  my  said  wife,  Elizabeth,  and  to  her 
assigns  dnring  her  natural  life,  all  that  my  freehold  house  wherein 
I  now  reside,  with  the  yards,  gardens  and  appurtenances  thereunto 
l)elonging,  now  in  my  own  occupation,  and  also  the  garden  there- 
unto adjoining  now  in  the  occupation  of  Bichard  Hotson  as  my 
tenant;  she,  my  wife,  residing  in  the  same  house  and  premises 
during  her  natural  life  and  permitting  my  three  daughters,  Marie 
Boyce,  Charlotte  Boyce  and  Mary  Ann  Boyce,  so  long  as  they  shall 
continue  single  and  unmarried,  to  dwell  with  her  free  of  expense : 
and,  from  and  after  the  ^decease  of  my  said  wife,  I  give  and  devise 
the  said  messuage  and  other  hereditaments  hereinbefore  devised  to 
my  said  wife  and  her  assigns  for  her  life  as  aforesaid,  unto  my  son, 
James,  his  heirs  and  assigns  for  ever:  also  I  give  and  devise, 
nnto  my  said  son,  James  Boyce  and  his  heirs,  all  those  freehold 
messnages,  tenements  and  hereditaments,  situate  in  the  High  Street 
in  Sonthwold  aforesaid,  where  I  now  carry  on  the  trade  of  carpenter 
and  builder,  together  with  all  the   shops,  buildings  and  yards 

(1)  J«(rti  V.  Aiten  [1894]  3  Ch.  260,  63  L.  J.  Ch.  834,  8  E.  496,  71  L.  T.  228. 


1849. 
Jan.  IS. 

Shauwelt., 
V.-C. 

[476] 


[  '477  ] 
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BoTCR       thereunto  belonging,  or  adjoining  thereunto,  and  also  all  that  my 
BoTCE.       messuage  or  tenement  in  High  Street  aforesaid  in  the  occupation 
of  Bichard  Hotson,  with  the  yard,  garden  and  appurtenances  there- 
unto belonging ;  to  hold  to  him,  my  said  son,  and  his  heirs :  but 
I  direct  and  declare  that  my  said  son,  James  Boyce,  and  his  heirs, 
shall,  at  his  and  their  own  expense,  during  the  life  of  the  said 
Elizabeth  Boyce,  my  said  wife,  keep  the  said  messuage  and  other 
hereditaments  hereinbefore  devised  to  her  for  her  life  as  aforesaid, 
in  good  and  tenan  table  repair  :  and  all  other  my  houses,  messuages, 
cottages  and  other  hereditaments  lying  and  being  in  the  town  of 
Southwold  aforesaid,  together  with  the  furniture  in  my  houses  on 
the  North  Cliff  there,  I  give  and  devise  the  same  to  the  said  George 
Wyatt  and  William  Crisp  and  their  heirs,  upon  trust  that  they 
shall  and  do  stand  seised  and  possessed  thereof,  during  the. life  of  my 
said  wife,  upon  trust  to  receive  the  rents,  issues  and  profits  thereof 
during  the  life  of  my  said  wife,  and  to  pay  the  same,  as  they  shall 
be  received  by  them  or  him,  after  paying  all  outgoings  in  respect 
thereof  and  the  interest  of  any  monies  which  may  be  due  on  the 
same,  unto  my  said  wife  and  her  assigns  during  her  life  as  afore- 
said ;  and,  from  and  after  the  decease  of  my  said  wife,  upon  trust 
to  convey  and  assure  one  of  my  freehold  houses,  whichever  she 
[  •478  ]       may  think  proper  to  choose  and  elect,  *situate  on  the  North  Cliff 
in  Southwold  aforesaid,  with  the  garden  and  yard  thereunto  belong- 
ing, together  with  the  free  use  of  the  well  and  other  the  appur- 
tenances and  furniture  therein,   unto  Maria    Boyce,   my    eldest 
daughter,  and  to  her  heirs  for  ever ;  and  upon  trust  that  they,  my 
said  trustees  and  their  heirs,  shall  and  do,  after  the  decease  of  my 
said  wife,  convey  and  assure  all  the  other  of  my  freehold  houses 
which  my  daughter,  Maria,  shall  not  choose  and  elect,  situate  on 
the  North  Cliff  in  the  town  of  Southwold  aforesaid,  together  with 
the  yard  and  garden  thereunto  belonging,  and  the  free  use  of  the 
well  and  other  appurtenances  and  the  furniture  therein,  to  the  use 
of  my  daughter,  Charlotte  Boyce,  and  her  heirs  for  ever." 

William  Crisp,  and  the  testator's  wife,  and  all  his  children 
except  his  daughter,  Charlotte,  died  in  his  lifetime.  The  testator 
died  in  February,  1844.  The  plaintiff  was  the  son  of  James  Boyce, 
and  the  testator's  heir. 

Wyatt  renounced  the  probate  of  the  will ;  and  letters  of  adminis- 
tration with  the  will  annexed  were  granted  to  Charlotte  Boyce ;  and 
the  bill  alleged  that,  immediately  after  the  testator's  decease,  she 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and 
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profits  of  all  the  testator  s  freehold  estates :  that  Wyatt  died  in       Boyob 
October,  1848,  having  devised  his  trust  estates  to  D.  Fulcher  and       botce. 
T.  W.  Thompson,  who,  together  with  Charlotte  Boyce,  were  the 
defendants  to  the   bill.     The  bill  further    alleged   that,   on   the 
testator's  decease,  the  plaintiff  became  entitled  to  the   testator's 
freehold  estates  as  his  heirat-law:  and  it  prayed  that  an  account 
might  be  taken  of  the  freehold  hereditaments  on  the  North  Cliff  in 
the  town  of  Soutliwold,  of  or  to  which  the  testator  was  seised  or 
entitled  at  his  death,  and  of  all  *sums  of  money  received,  by       [  •479  ] 
Charlotte  Boyce,  since  the  testator's  death,  in  respect  of  the  rents 
and  profits  thereof ;  and  that  Charlotte  Boyce  might  be  decreed  to 
pay,  to  the  plaintiff,  what  should  be  found  due  from  her  on  taking  the 
last-mentioned  account ;  and  that  the  plaintiff's  rights  and  interests 
might  be  ascertained  and  declared ;  and  that,  to  such  end,  all  proper 
accounts  might  be  taken,  and  all  necessary  conveyances  executed  by 
the  defendants ;  and  that  a  receiver  of  the  rents  of  the  said  free- 
hold hereditaments,  might  be  appointed ;  and  that  Charlotte  Boyce 
might  be  restrained  from  receiving  any  further  part  of  such  rents. 
Charlotte  Boyce  and  Fulcher  demurred,  generally,  to  the  bill. 

Mr.  Hodgson,  in  support  of  the  demurrer,  contended  that 
Charlotte  Boyce  was  entitled,  not  to  both  (1),  but  to  one  of  the 
testator's  houses  on  the  North  Cliff  in  Southwold.  He  said  that 
Charlotte  was  not  to  lose  what  was  intended  for  her  by  the  will, 
because  her  sister,  Maria,  died  in  the  testator's  lifetime ;  but  as,  in 
consequence  of  that  event,  there  was  nothing  to  determine  which 
of  the  houses  on  the  North  Cliff,  Charlotte  was  to  have,  she  was 
entitled  to  take  whichever  she  pleased :  and  he  relied  on  Hobson  v. 
Blackburn  (2),  where  Sir  John  Lbach,  M.  B.,  stated  it  to  be  a  principle 
of  law  that,  where  a  grant  was  general  of  ten  acres  adjoining  or 
surrounding  a  house,  part  of  a  larger  quantity,  the  choice  of  such 
ten  acres  adjoining,  or  surrounding,  was  in  the  grantee ;  and  that 
a  devise  would  be  considered  as  a  grant. 

Mr.   litLdall,   who    was    with  Mr.  Hodgson,   contended    that       [  480  ] 

Charlotte  was  entitled  to  both  the  testator's  houses  on  the  North 

Cliff.      He    said    that    the    trust    was    an    executory    one,    and 

that  the  testator  intended,  by  it,   to   provide  for  his  children ; 

and,   therefore,   the   Court  would  struggle   to  give  effect  to  it: 

that  the  gift  to  Charlotte  was  a  residuary  gift;  and  the  gift  to 

(1)  It  seems  to  have  been  assumed  (2)  36  B.  R.  381  (1  My.  &  K.  571 ; 

that  the  testator  had  only  two  houses      see  did). 
on  the  North  CiiH  in  Southwold. 
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Maria  having  failed,  Charlotte  was  entitled  to  both  the  hoases : 
Doe  V.  Scott  (I),  Sheffield  v.  Lord  Orrery  (2),  Wlieeler  v.  Walrootw  (3). 

Mr.  Bethell  and  Mr.  Chichester  appeared  in  support  of  the 
bill:  but 

The  Vice-Chanceixor,  without  hearing  them,  said  that  the  gift 
in  favour  of  Charlotte,  was  a  gift,  not  of  all  the  testator*s  freehold 
houses  situate  on  the  North  Cliff  in  Sonthwold,  but  of  all  the  other 
of  his  freehold  houses  which  Maria  should  not  choose ;  and,  there- 
fore, it  was  only  a  gift  of  the  houses  that  should  remain,  provided 
Maria  should  choose  one  of  them :  that  no  choice  had  been,  or, 
indeed,  could  have  been  made  by  Maria,  and,  therefore,  the  gift  in 

favour  of  Charlotte,  had  failed  (4). 

Demurrer  overndrd. 


1849. 
Jan,  16. 

Shadwell, 
V.-C. 

Affirmed  on 
Appeal. 

.[  483  ] 

1849. 
Jan.  '20. 

Shadwkll. 
V.-C. 

[488] 


[  '489  ] 


ONSLOW  V.   WALLIS. 

(16  Simons,  483—485;  on  appeal,  1  Mac.  &  G.  506 ;  IIL  &  Tw.  513;  19  L.J.  Ch. 

27  ;  13  Jur.  1085.) 

[Affirmed  on  appeal,  as  reported  in  1  Mac.  &  G.  506.] 


HALFORD  V.   STAINS. 

(16  Simons,  488—497  ;  S.  C.  13  Jur.  73.) 

A  te::jtator  devised  his  freehold  estates  to  trustees  iu  trust  to  accuumlate 
the  rents  during  the  life  of  his  niece,  and,  on  her  decease,  to  stand  seised  of 
the  estates,  to  the  use  of  her  first  and  other  sons  iu  tail. 

The  testator  died  in  1827,  leaving  his  niece  surviving: 

Held  that  the  trust  for  accumulation  became  void  at  the  end  of  twenty- 
one  years  after  the  testator's  death,  and  that  the  testator's  heir  was  entitled 
to  the  rents  during  the  remainder  of  the  niece's  life,  as  real  estate  (5). 

A  testator  directed  the  rents  of  his  freehold  estates,  and  the  income  of  hi& 
residuary  real  and  personal  estate,  to  be  accumulated,  in  order  to  provide  for 
the  younger  children  of  his  niece,  and  of  E.  S.,  each  of  whom  took  an  interest 
under  his  will ;  and,  in  the  clauses  for  the  maintenance  and  advancement  of 
the  children,  he  termed  the  provision  which  he  had  so  made  for  them, 
sometimes  their  *'  portions,"  and,  sometimes,  their  **  portions  or  shares  "  ; 

Held  that  the  provision  was  not  a  provision  for  raising  |K>rtions  within 
the  meaning  of  the  proviso  in  the  second  sect,  of  the  Thellusson  Act,  and, 
therefore,  was  not  exempted  from  the  operation  of  the  first  section. 

William  Stains,  by  his  will  dated  tlie  16th  of  November,  1824, 
devised  estates  in  the  county  of  Kent  *which  he  described,  and  all  his 

(1)  3  M.  &  S.  300.  67  ;  Lord  Falkland  v.  Btrtit,  2  Vem. 

(2)  3  Atk.  282.  333 ;  and  Fry  v.  Porter,  1  Mod.  300. 

(3)  Aleyn's  Eep.   28,  and    2   Vent.  (d)  The  heir  having  died  before  the 
286,  cited.  Wills  Act,    his  estate  pur  autre    t'ie 

(4)  See  Iluttmk'l  v.  Cmnry  2  Br.  C.  C.  devolved  as  real  estate. — 0.  A.  JS. 
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other  real  estates  not  thereinafter  well  and  effectually  given  and  Halfoho 
devised  by  him,  to  the  plaintiffs  and  their  heirs,  in  trust,  during  the  stainb. 
life  of  his  niece,  Elizabeth  Stains,  to  make  certain  payments  out  of 
the  rents,  (one  of  which  was  an  annuity  to  Elizabeth  Stains  in  case 
she  married  A.  Smith,  which  she  did  not  do,)  and  to  lay  out  the 
residue  of  the  rents,  or  any  part  or  parts  thereof,  in  the  purchase 
of  freehold  estates  in  the  same  county,  and  to  settle,  convey  and 
assure  the  estates  so  to  be  purchased,  to  the  same  uses,  &c.,  as  were 
declared,  by  his  will,  concerning  the  estates  thereinbefore  devised : 
and  in  trust,  (at  the  discretion  of  the  plaintiffs,)  as  to  such  part  or 
parts  of  the  said  residue  as  should  not  be  laid  out  in  such  purchase 
or  purchases  as  aforesaid,  and  also,  until  such  purchase  or  purchases 
should  be  made  as  aforesaid,  as  to  the  whole  of  the  said  residue,  to 
lay  out  the  same  in  the  securities  therein  mentioned,  and  to  change 
buch  securities,  from  time  to  time,  at  their  discretion,  either  by 
making  such  purchase  or  purchases  as  aforesaid,  or  into  other 
securiiies  of  the  like  nature,  and  to  invest  the  interest  and  dividends 
of  such  securities  in  manner  aforesaid,  so  that  the  same  and  all  the 
resulting  income  and  produce  thereof,  might  accumulate  in  the 
nature  of  compound  interest :  and,  immediately  after  the  death  of 
his  niece,  to  stand  possessed  of  all  the  securities  so  directed  to  be 
purchased  and  accumulated,  upon  the  trusts  thereinafter  declared 
concerning  his  residuary  personal  estate,  of  which  the  same  was  to 
be  deemed  a  part :  and,  after  the  death  of  his  niece,  to  stand  seised 
of  all  the  estates  thereinbefore  devised,  to  the  use  of  her  first  and 
other  sons  in  tail  male  ;  with  remainder  to  the  use  of  the  defendant, 
Edwin  Stains,  for  life ;  with  remainder  to  the  use  of  his  first  and 
other  sons  in  tail  male;  with  remainder  to  the  use  of  all  the 
children  of  John  Palmer,  *as  tenants  in  common  in  tail,  with  [  *490  ] 
remainder  to  the  testator's  right  heirs :  And  the  testator  gave  all 
his  stocks,  funds,  monies,  mortgages,  ready  money  and  securities 
for  money,  and  also  the  securities  thereinbefore  directed  to  be  pur- 
chased and  accumulated,  and  all  the  residue  of  his  personal  estate, 
to  the  defendants  Buckton  and  Bourne,  in  trust  to  sell  such  parts 
thereof  as  should  not  consist  of  stocks,  funds,  monies,  mortgages 
and  securities  for  money,  and,  to  get  in  such  parts  thereof  as 
should  consist  of  monies  or  securities  for  money,  and,  at  their  dis- 
cretion, to  lay  out  the  money  to  arise  by  such  sale  or  sales  and  to 
be  got  in  as  aforesaid,  or  any  part  or  parts  thereof,  in  the  purchase 
of  freehold  estates  in  Kent,  which  he  directed  to  be  conveyed  to  the 
same  uses  and  upon  the  same  trusts  as  were  thereinafter  declared 
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Hautobd     concerning  sach  part  or  parts  of  his  said  net  monies  as  should  not 
Stains.       ^  ^^^^  0^^'  ^J  ^^^  trustees,  in  such  purchase  or  purchases  as  afore- 
said: and  in  trust,  at  their  discretion,  as  to  such  part  of  the  said 
net  residue  as  should  not  be  laid  out  in  such  purchase  or  purchases 
as  aforesaid ;  and  also,  until  such  purchase  or  purchases  should  be 
made  as  aforesaid,  as  to  the  whole  of  the  said  net  monies,  to  lav 
out  the  same  in  the  securities  therein  mentioned,  and  to  receive  the 
dividends  and  interest  of  such  securities  and  again  lay  out  the  same 
in  manner  aforesaid,  so  that  the  same  and  all  the  resulting  income 
and  produce  thereof  might  accumulate,  in  the  way  of  compound 
interest,  during  the  life  of  his  niece ;  and,  after  her  decease,  in  trust 
to  transfer  the  securities  and  accumulations,  to  her  child,  if  only 
one,  and,  if  more  than  one,  to  her  children,  exclusive  of  an  elder  or 
[  *49i  ]       only  *6on,  (such  only  son  not  being  an  only  child,)  equally    as 
tenants  in  common,  and  to  be  vested  in  the  male  children  at  twentj- 
one,  and  in  the  female,  at  that  age  or  on  their  marriage.     And  the 
testator  declared  that  if  any  of  the  male  children  should  attain 
twenty-one,  or  any  of  the  female  children  should  attain  that  age  or 
marry  and  should  die  before  their  mother  and  leave  issue,  such 
issue  should  stand  in  the  place  of  and  take  the  share  of  the  securi- 
ties which  their  parent  would  have  been  entitled  to,  if  living,  and 
should  take  the  same  in  equal  shares,  and  that  the  shares  should 
vest  in  the  male  issue  at  twenty-one  and  in  the  female,  at  that  age 
or  on  their  marriage :  and  the  testator  further  declared  that,  in 
case  any  of  the  younger  children  of  his  niece  should  die  before  her, 
without  leaving  issue  who  should  be  living  and  have  acquired  a 
vested  interest  at  her  death,  the  trustees  should  transfer  the  shares 
of  the  children  who  should  so  die  as  last  aforesaid,  to  the  sm'vivors 
or  others  of  the  same  children  (but  exclusive  of  an  eldest  or  only 
son,  unless  he  should  be  an  only  surviving  child,)  and  the  issue  of 
such  of  the  same  children  as  should  be  then  dead  leaving  issue,  such 
issue  taking  only  the  shares  which  their  parents  would  have  been 
entitled  to  if  living,  and  taking  the  same  in  equal  shares,  and  that 
the  same  should  be  vested  interests  in  the  male  issue,  at  twenty-one, 
and  in  the  female,  at  that  age,  or  on  their  marriage. 

The  testator  then  empowered  Buckton  and  Bourne,  after  the 
death  of  his  niece,  to  apply  any  part  of  the  income  arising  from  the 
portion  of  any  of  her  children  and  issue,  of  and  in  the  said  trust- 
securities,  for  the  maintenance  of  such  child  or  issue  during  his  or 
her  minority ;  and  also  to  apply  not  exceeding  one  half  of  the  then 
vested  or  expectant  share  of  any  such  child  or  issue,  of  and  in  the 
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said  truBt-secarities,  for  his  or  her  advancement  in  the  world  ;  and     Halfobd 
he  directed  that  the  sam  *which  should  be  advanced  for  each  such       staiks. 
child  or  issne,  should  be  considered  as  part  of  his  or  her  portion  or       [  •402  ] 
share,  and  should  be  deducted  and  allowed  out  of  the  same,  not- 
wi til  standing  his  or  her  death  before  his  or  her  portion  should  be 
absolutely  vested  ;  and  that  so  much  of  the  income  arising  from  the 
portion  or  share  of  each  such  child  or  issue  as  should  not  be  applied 
for  the  maintenance  or  advancement  of  the  child  or  issue  to  whom 
the  same  portion  or  share  should  belong,  should  be  added,  from 
time  to  time,  to  the  principal  of  the  same  portion  or  share,  and  be 
improved  at  interest  together  with  the  same,  and  be  subject  to  all 
the  limitations,  trusts  and  dispositions  thereinbefore  and  therein- 
after   expressed   concerning  the  principal  of  the  same  portion  or 
share,  until  the  principal  should  become  payable. 

The  testator  then  directed  that,  on  failure  of  the  before-mentioned 
trusts,  Buckton  and  Bourne  should  stand  possessed  of  the  trust- 
securities,  upon  like  trusts,  for  the  benefit  of  the  children  and  issue 
of  Edwin  Stains,  and  of  the  children  and  issue  of  (1)  Henry  Palmer 
successively ;  and,  on  those  trusts  also  failing,  in  trust  for  his  own 
next  of  kin  according  to  the  Statutes  of  Distribution :  and  he 
appointed  Buckton  and  Bourne  his  executors. 

The  testator  died  in  1827.  His  brother,  James  Stains,  was  his 
heir  both  at  law  and  in  gavelkind,  and,  also,  his  sole  next  of  kin. 
James  Stains  died,  in  1828,  intestate  as  to  any  real  estate  which 
descended  to  him  from  the  testator.  Buckton  was  his  executor  as 
well  as  one  of  the  executors  of  the  testator.  Elizabeth  Stains  was 
the  only  child  and  heir,  both  at  law  and  in  gavelkind,  of  James 
Stains;  and,  on  his  death,  she  became  such  heir  to  the  testator. 

In  December,  1848,  she  presented  a  petition  in  the  *cause,  stating,  [  ^'tds  ] 
[that  certain  accumulations  of  the  rents  of  the  estates  had  been 
made  and  invested,  and]  that  the  period  of  twenty-one  years,  com- 
puted from  the  day  of  the  testator's  death,  ended  on  the  24th  of 
September,  1848 :  that  the  petitioner  was  advised  that  the  trust 
for  accumulation,  contained  in  the  will,  was  good  for  such  period 
and  no  longer,  and  that,  *at  the  expiration  thereof,  she,  as  such  [  *^^^  ] 
heir-at-law  and  in  gavelkind  as  before  mentioned,  became  entitled 
to  the  rents  of  the  devised  and  purchased  estates,  and  to  be  let  into 
the  possession  or  receipt  of  the  rents  thereof  as  from  the  24th  of 
September,  1848,  and  also  to  receive  the  dividends  and  interest 
arising  from  the  past  accumulation  of  the  surplus  rents  of  the  said 

(1)  Sic. 
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HAr.FOHD  estates,  subsequently  to  the  last-mentioned  day,  and  that^  on  that 
Sta'ikb.  d&7»  8,843L  7s.  2d.  Consolidated,  and  1,620Z.  9s.  Beduced  Bank 
Annuities,  and  23/.  12a.  cash,  the  October  dividend  on  the  latter 
sum,  were  standing  to  the  credit  of  the  cause,  to  the  account  of  the 
testator's  real  estates.  The  petition  prayed  that  the  receiver  in  the 
cause  might  be  ordered  to  let  the  petitioner  into  the  possession  or 
receipt  of  the  rents  of  the  real  estates  as  from  the  24th  of  September, 
1848 ;  and  that  the  232.  12«.  cash,  and  all  the  future  dividends  of 
the  two  sums  of  stock,  might  be  ordered  to  be  paid  to  her. 

Mr,  James  Parker ^  in  support  of  the  petition.     *     *     ♦ 

[  495  ]  Mr.  Bethell  appeared  for  the  defendant  Robert  Stains,  the  son 

of  Edwin  Stains,  who  was  born  pending  the  suit,  and  was  brought 
before  the  Court,  by  bill  of  supplement,  as  being  the  first  tenant  in 
tail  in  esse  under  the  will. 

Mr.  Kenyan,  for  the  defendant  Bourne,  said  that  the  petitioner 
and  Edwin  Stains,  took,  each  of  them,  an  interest  under  the  will ; 
and  that  the  benefits  intended,  by  the  testator,  for  their  children 
were  portions  in  the  proper  sense  of  the  word,  and  were  so  termed 
by  the  testator;  and,  therefore,  the  trust  for  accumulating  the 
dividends  of  the  stock  was  good  under  the  second  section  of  the 
Act,  as  being  a  provision  for  raising  portions  for  the  children  of 
persons  who  took  interests  under  the  will. 

[  496  ]  Mr.  James  Parker ,   in   answer   to   Mr.  Kenyan's   argument, 

referred  to  Shaw  v.  Rhodes  (i). 

The  Vicb-Chancellor  : 

I  do  not  think  that  the  trust,  for  accumulating  the  dividends  of 
the  stock,  can  be  said  to  be  a  provision  for  raising  portions,  within 
the  meaning  of  the  second  section  of  the  Act.  The  portions  there 
spoken  of,  seem  to  me  to  be  portions  charged  on  property  under 
some  instrument  prior  to  the  will,  and  from  which  the  provision 
made  by  the  will,  is  intended  to  relieve  that  property.  Besides, 
the  testator  has  put  his  own  interpretation  on  the  word,  "portion"; 
he  has  shown  that  he  meant  by  it,  "  a  share." 

Mr.  Chandless,  for  the  defendant  Buckton,  who  claimed  an 
estate  pur  autre  vie  in  his  character  of  personal  representative  of 
James  Stains,  [cited  Sewell  v.  Denny  (2)]. 

(1)  1  My.  &  Cr.  135.  (2)  76  E.  R.  137  (10  Beav.  315). 
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Mr,  James  Parker  (in  reply)  referred  to  the  concluding  words     Halfobd 
of  the  first  section  of  the  Thellusson  Act :  "  shall,  so  long  as  the       stains. 
same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions       [  497  ] 
of  this  Act,  go  to  such  person  as  would  have  been  entitled  thereto 
If  such  accumulation  had  not  been  directed." 

The  Vicb-Chancellor  : 

The  interest  in  the  estates  which  was  not  well  disposed  of  by  the 
will,  was  part  of  the  inheritance ;  and,  therefore,  it  descended,  on 
the  testator's  death,  to  the  petitioner's  father,  as  his  heir  in  gavel- 
kind ;  and  the  petitioner  is  now  entitled  to  it  as  heir  to  her  father. 

Order  made  according  to  the  pi'ayer  of  the  petitioju 


JONES  V.   HALL.  i849. 

(16  Simons,  500—504.)  Jan^G. 

A  testator  gave  all  the  property  he  possessed  in  the  parish  of  K.,  con-  Shadwell, 
sisting  of  houses,  lands,  debts,  ready  money  and  other  effects  which  he  then 
possessed  or  might  possess  at  the  time  of  his  decease,  and  also  all  his  funds  L  ''^  J 
in  the  Bank  of  England  or  that  of  the  United  States  of  America,  to  his 
reputed  children,  Anthony,  James  and  Richard,  and  their  heirs,  share  and 
share  alike,  as  soon  as  they  should  have  attained  twenty-one :  it  being  his 
will  that  if  one  of  them  should  die  before  he  attained  that  age,  his  share 
should  vest  in  and  belong  to  the  survivors.  James  died  under  twenty-one 
leaving  Anthony  and  Bichard  surviving,  and  Richard  subsequently  died 
under  twenty-one : 

Held  that  the  share  of  the  testator's  property,  which  James  would  have 
been  entitled  to  if  he  had  attained  twenty- one,  vested  in  Anthony  and 
Bichard,  as  joint-tenants,  and  that  the  whole  consequently  survived  to 
Anthony. 

Anthony  Jones,  of  Kingston,  Jamaica,  being  possessed  of  stock  in 
the  English  funds  and  other  property,  made  his  will  in  the  French 
language,  and,  thereby,  as  the  bill  stated,  after  directing  that  the 
whole  of  his  estate,  real  and  persona),  should  be  subject  to  the 
I»ayment  of  his  debts,  he  declared  that  he  named  and  instituted,  as 
his  heirs,  the  plaintiff  Anthony  Michel  Jones,  and  James  Jones  and 
Richard  Jones,  his  three  reputed  children,  gotten  by  him  on  the 
body  of  Marie  Adelaide  Payan,  to  whom,  his  said  three  reputed 
children,  he  gave  and  bequeathed  all  the  property  he  possessed  in 
the  parish  of  Kingston,  consisting  of  houses,  lands,  slaves,  debts, 
ready  money  and  other  effects,  generally,  whatsoever,  which  he 
then  possessed  or  might  possess  at  the  time  of  his  decease ;  and 
also  all  the  funds,  in  specie,  which  were  then  placed  either  in  the 
Bank  of  England  or  that  of  the  United  States  of  America,  for 
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joKRs        them,  his  said  three  reputed  children,  the  plaintiff  and  James  Jones 
Hall.       ^^^  Eichard  Jones,  to  enjoy  and  dispose  of  such  the  whole  of  his 
said  estate,  share  and  share  alike,  they  and  their  heirs  for  ever  as 
soon  as  they  should  have  attained  the  ages  of  twenty-one  years :  it 
being  his  will  and  intention  that  if  one  of  his  children  before  named, 
[  ♦501  ]      should  happen  to  die  before  he  attained  the  age  of  *twenty-one 
3'ear8,  his  share  and  portion  in  his  said  estate,  should  vest  in  and 
belong  to  the  survivors :  and  he  willed  and  directed  that  the  Penn 
on  which  he  then  resided,  should  be  sold  immediately  after  his 
decease,  as  well  as  all  and  every  the  slaves  which  he  possessed, 
either  by  private  contract  or  public  auction;   empowering    and 
authorizing    his    executors    thereinafter  named  to  fulfil   all    the 
formalities  in  th[i8]  respect  required  in  consequence  (i) ;  the  net  pro- 
ceeds which  should  arise  from  the  sale  of  the  said  Penn  and  of  the 
said  slaves,  as  well  as  the  specie,  in  gold  or  in  silver,  which  he 
might  have  in  the  house,  the  whole  should  be  remitted,  by  his  said 
executors,  to  be  placed  in  the  Bank  of  England  with  the  other 
funds  he  had  there  already;  and  his  executors  were  directed  to 
draw,  out  of  the  interest  of  the  whole  of  the  said  funds,  vehat 
should  be  necessary  for  the  maintenance  and  education  of  his  said 
three  children   before   named ;    it  being  his  will  that,  under  no 
pretence  whatever,  any  part  of  the  said  funds  then  placed  or  to  be 
placed  in  the  said  Bank  of  England,  should  be  touched  before  his 
said  children  had  attained  the  age  of  twenty-one  years.     It  was 
also  his  will  that  the  funds  which  were  placed  in  the  Bank  of  the 
United  States  of  America,  should  remain  there  untouched,  as  well 
as  the  interest  which  might  accrue  thereon,  until  his  said  three 
children  should  have  attained  their  age  of  twenty-one  years,   at 
which  period  they  should  have  it  in  their  power  to  dispose  of  the 
same  share  and  share  alike :   the  testator,  however,  declared  that 
the  store  purchased  by  him  from  Mrs.  Codd,  situate  in  Port  Koyal 
Street  and  then  occupied  by  Messrs.  Hoyes,  should  be  excepted 
from  his  above  disposition  ;  it  being  his  will  and  intention  that  this 
property  should  particularly  belong  to  the  plaintiff,  who  should 
dispose  thereof  as  he  might  think  proper  when  he  should  have 
[  *502  ]       attained  the  age  of  twenty -one  years ;  and,  until  that  ^period,  the 
rents  of  that  store  should  be  applied  in  aid  of  providing  for  the 
wants  of  his  said  three  children. 

The  will,  according  to  a  copy  of  the  record  of  it  in  Jamaica,  was 

(1)  Sic.    [The  original  as  set  out  on  the  next  page  is  not  more  intelUgihle. — 
P.P.] 
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as  follows  (i) :  ''  Je  veux  et  ordonne  que  toutes  les  jus  tea  dettes  que  Jonks 
je  poarrais  avoir  contractes,  ainsi  que  les  d^penses  de  mes  funerailles,  hall« 
soient  payees  et  acquitt^es  aussitot  que  possible  apres  mon  d6c^s, 
au  payment  de  quoi  je  soumets  et  assujettis  toute  ma  succession 
soit  r^elle  soit  personelle.  Je  declare  nommer  et  instituer  pour 
mes  h^ritiers,  Anthony  Michel  Jones,  James  Jones  et  Bichard 
Jones,  mes  trois  enfans  naturels  n^s  de  moi  et  de  Marie  Adelaide 
Payan,  aux  quels  mes  trois  enfans  naturels  ci-dessus  nomm^s,  je 
donne  et  l^gue  toutes  les  propri6t^s  que  je  puis  poss^der  dans  la 
paroisse  de  Kingston,  en  maisons,  terres,  esclaves,  creances,  argent 
comptanty  et  autres  objects,  g^n^ralement,  quelconques,  que  je 
l>oss^de  dans  ce  moment,  on  poss6derai  a  I'^poque  de  mon  d6ces, 
en  outre  tous  les  fonds  en  numeraires  qui  sent  pr^sentement  places 
soit  a  la  Banque  d'Angleterre,  soit  a  cette  des  Etats  Unis  de 
TAmerique,  pour  mes  trois  enfans  naturels  ci-dessus  nomm^s, 
Anthony  Michel  Jones,  James  Jones  et  Bichard  Jones,  jouir,  faire 
et  disposer  de  la  totality  de  ma  succession  par  ^galle  portion,  pour 
eux,  leurs  h^ritiers  et  pour  toujours,  et  ce  aussitot  qu'ils  auront 
atteint  chaeun  Tage  de  vingt-un  ans,  voulant  et  entendant  que  si 
Tun  de  mes  enfans  ci-dessus  nomm^s  venait  a  decider  avant  Tage 
de  vingt-un  ans,  que  sa  part  et  portion  dans  les  biens  de  ma 
succession,  revienne  et  appartienne  aux  survivans.  Je  veux  et 
ordonne  que  le  Penn  sur  lequel  je  demeure  presentement,  soit 
vendn  immediatement  apres  mon  d^ces,  ^ainai  que  tous  les  esclaves  [  'sos  ] 
que  je  puis  posseder,  soit  par  contrat  prive  soit  publiquement, 
donnant  pouvoir  et  autorit^  a  mes  executeurs  ci-apr6s  nomm6s, 
de  remplir  lea  formalit^s  a  cet  6gard,  en  consequence :  le  produit 
net  qui  proviendra  tant  du  dit  Penn,  que  des  esclaves  d'ont  j'ai 
deja  parle,  ainsi  que  les  especes  d'or  ou  d'argent  que  je  puis 
posseder  dans  ma  maison,  le  tout  sera  envoye  par  mes  executeurs 
pour  etre  place  a  la  Banque  d'Angleterre  avec  les  autres  fonds  que 
je  y  ai  deja,  et  sur  la  totality  desquels  fond  mes  executeurs  pr6- 
leveront,  sur  Tinteret,  ce  qui  sera  necessaire  pour  I'entretien  et 
reducation  de  mes  sur  dites  enfans  8urnomm6s,  ne  voulant  pas, 
aous  aucnn  pr^texte,  que  Ton  touche  au  capital  des  fonds  qui  sont 
places  et  seront  places  a  la  ditte  Banque  d'Angleterre,  avant  que 
mes  dites  enfans  n'ayent  leur  age  de  vingt-un  ans.  Je  veux, 
egalement,  que  les  fonds  qui  sont  places  a  la  Banque  des  Etats 
Unis  de  I'Amerique,  demeurent  sans  y  toucher  aucunement,  avec 
les  interdts  qu'ils  puivent  produire,  et  ce  jusqu'au  moment  que  mes 
(1)  Tfaa  reporter  is  not  responsible  for  the  errors  in  grammar  or  orthography. 
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Jones        dites  trois  enfans  soient  ag6s  de  vingt-un  ans,  epoque  a  la  quelle 
Hall.       i^B  pourront  en  disposer  par  egale  portion,  ainsi  que  je  Tai  deja 
supliqn^.    Je  declare,  neanmoins,  que  le  magazin  par  moi  achete 
de  Mrs.  Codd,  situ6  dans  Port  Eoyal  Street,  et  occup6,  presente- 
ment,   par  Messieurs  Hoyes,  sera  extrait  des  mes  dispositions, 
ci-dessus    endorcees,   voulant    et    entendant  que  cette   propri^ie 
demeure,  particulierement,  pour  mon  fils  naturel,  Anthony  Michel 
Jones,  lequel  pourra  en  disposer  comme  bon  lui  semblera,  assistot 
qu'il  sera  ag6  de  vingt-un  ans,  et  jusqu*  a  cette  6poque  la  rente  de 
ce  magazin  sera  employ^  pour  aider  aux  besoius  de  mes  enfans." 
All  the  testator's  reputed  children  named  in  his  will,  survived 
[  •504  ]       him :  but  two  of  them,  James  and  Richard,  died  *under  twenty- 
one  ;  James,  in  1833  and  Bichard,  in  1844.     Anthony  attained 
twenty-one  in  1834  and  was  the  plaintiff  in  the  cause. 

The  question  was  whether  he  was  entitled  to  the  whole  of  the 
testator's  stock  in  the  English  funds,  or  whether  Bichard's  personal 
representative  was  entitled  to  the  share  which  accrued  to  Bichard 
on  the  death  of  James. 

Mr.  James  Parker  and  Mr.  Oliver,  for  the  plaintiflf,  said  that 
the  bequest  on  which  the  question  arose,  was  a  residuary  bequest, 
and  that  nothing  vested  under  it  until  a  child  attained  twenty-one, 
or,  if  anything  did  vest,  then  it  went  over  on  the  child  dying  under 
twenty-one. 

Mr.  Bigg,  for  the  personal  representative  of  Bichard  Jones, 
said  that  Bichard's  original  share  of  the  stock  went  over,  to  the 
plaintiff,  on  his  dying  under  twenty-one ;  but  that  the  share  which 
accrued  to  him  on  James's  death,  did  not  go  over,  but  vested 
absolutely  in  him. 

The  Vice-Chancbllor  said  that,  under  the  bequest  in  question, 
the  plaintiflf  and  Bichard  became,  on  James's  death,  joint-tenants  of 
the  share  which  would  have  vested  in  James  if  he  had  lived  to 
attain  twenty-one ;  and  directed  the  whole  of  the  stock  in  Court, 
and  the  cash  arisen  from  the  dividends  of  it,  to  be  transferred  to 
the  plaintiflf. 
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WHEABLE  V.   WITHERS  (1).  i849. 

Feb.  9, 
(16  Simons,  505—508;  S.  C.  18  L.  J.  Ch.  156.)  

Testator  devised  his  real  estates  to  trustees,  in  trust  to  convey  them  to  his  Shadwell, 
children,  as  tenants  in  common,  on  their  attaining  twenty-one  ;  and,  in 
case  of  the  death  of  any  of  them,  without  issue,  imder  that  age  or  before  t  °"^  J 
they  should  acquire  vested  interests  therein,  he  directed  the  trustees  to 
convey  the  shares  of  those  so  dying,  to  the  survivors  of  them  and  their 
heii-8,  in  eqiial  shares :  but  in  case  any  of  his  children  should  die  at  any 
time  either  before  or  after  him,  having  issue,  then  he  directed  the  trustees 
to  convey  the  shares  of  those  so  dying,  to  the  issue  whom  they  should  have, 
in  equal  shares,  and  to  their  respective  heirs,  on  their  attaining  twenty-one. 
The  testator  had  several  children,  all  of  whom  attained  twenty-one  : 

Held  that  their  shares  of  his  estates  became  absolutely  vested  in  them  in 
fee,  on  their  attaining  twenty-one. 

Henbt  Wheable,  the  late  father  of  the  plaintiff,  by  his  will  gave 
and  bequeathed  all  bis  real  and  personal  estate  unto  and  to  the  use 
of  trustees,  their  heirs,  executors,  &c.,  upon  certain  trusts  for  the 
benefit  of  his  wife,  since  deceased,  for  her  life,  and,  after  her 
decease,  in  trust  to  convey  and  assure,  pay  and  divide  the  same 
onto  and  amongst  all  and  every  his  children  then  born  or  there- 
after to  be  born,  in  equal  shares  and  proportions  as  tenants  m 
common,  on  their  respectively  attaining  the  age   of  twenty-one 
years  :  and,  in  case  of  the  death  of  any  or  either  of  them  without 
issue,  under  that  age  or  before  they,  he  or  she  should  acquire 
vested  interests  or  a  vested  interest  therein,  he  directed  the  trustees 
to  convey,  assure,  pay  and  divide  the  part,  share,  estate  and  interest, 
of  such  child  or  children  so  dying,  of  and  in  his  said  real  and  per- 
sonal estate,  unto  and  amongst  the  survivors  of  his  said  children 
and  their  respective  heirs,  executors,  &c.,  in  equal  shares  and  pro- 
})ortions  if  more  than  one,  and  if  but  one  survivor,  then  the  whole  of 
such  part,  share,  estate  and  interest  to  such  only  survivor,  his  or 
her  heirs,  executors,  &c.,  to  and  for  his  and  their  own  use  and 
benefit :  but  in  case  any  or  either  of  his  said  children  should  die  at 
any  time  either  before  or  after  him,  having  issue,  then  he  directed 
the  trustees  to  convey,  *assure,  pay  and  divide  the  part  or  parts,       [  *f*06  ] 
shares  or  share  of  them,  him  or  her  so  dying,  of  and  in  his  said 
real  and  personal  estate,  unto  and  amongst  the  issue  whom  they  he 
or  she  should  respectively  have,  in  equal  shares  and  proportions, 
and  to  their  respective  heirs,  executors,  &c.,  if  more  than  one,  and 
if  but  one  then  the  whole  of  each  parent's  respective  share,  estate 
and  interest  to  such  only  child,  his  or  her  heirs,  executors,  &c,,  on 
their  or  his  attaining  the  age  of  twenty-one  years. 

(I)  In  re  Luddy  (1883)  25  Ch.  D.  394,  53  L.  J.  Ch.  21,  49  L.  T.  706. 
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Whkabi.b  All  the  testator's  children  except  one  (who  died  an  infant  shortly 
WiTHKRB.  after  tlie  testator),  having  attained  twenty-one,  they  made  partition 
of  the  testator's  real  estates,  and  the  trustees  conveyed  to  them 
their  respective  shares  thereof.  The  plaintiff,  afterwards,  con- 
tracted to  sell  his  share  to  the  defendant ;  and  the  bill  was  filed  for 
a  specific  performance  of  the  contract  The  question  was  whether 
the  plaintiff  was,  as  the  bill  alleged,  seised  of  the  estate  agreed  to 
be  sold,  for  an  absolute,  indefeasible  estate  of  inheritance  in  fee 
simple. 

The  cause  was  heard  as  a  short  cause.  Mr.  Bethell  and  Mr. 
J.  H.  Palmer  appeared  for  the  plaintiff,  and 

Mr.  Karslake  for  the  defendant. 

He  called  the  attention  of  the  Court  to  the  direction  in  the  will, 
in  case  any  of  the  testator's  children  should  die,  at  any  time  either 
before  or  after  him,  having  issue,  on  which  the  doubt  as  to  the 
plaintiff's  title  arose. 

The  Vice-Chancellor  : 

The  testator,  after  making  a  provision  for  his  wife,  directs  his 
trustees  to  convey  and  assure,  pay,  share  and  divide  his  real  and 
personal  estate  unto  and  amongst  all  and  every  his  children  and 
[  ♦507  ]  child  then  born  or  thereafter  *to  be  born,  in  equal  shares  and 
proportions,  as  tenants  in  common,  on  their  respectively  attaining 
the  age  of  twenty-one  years  :  which  plainly  shows  that  he  intended 
that,  if  his  children  attained  twenty-one,  their  shares  of  his  estates 
should  be  conveyed  to  them  as  tenants  in  common  in  fee.  Then, 
in  the  next  sentence,  he  says  :  ''  and  in  case  of  the  decease  of  any 
or  either  of  my  said  children  without  issue  under  the  age  of  twenty- 
one  years,  or  before  they,  he  or  she  shall  acquire  vested  interests  or 
a  vested  interest  therein,  then  I  direct  my  said  trustees  to  convey, 
assure,  pay  and  divide  the  part,  share,  estate  and  interest  of  such 
children  or  child  so  dying,  of  and  in  my  said  real  and  personal 
estate,  unto  and  amongst  the  survivors  of  my  said  children  and 
their  respective  heirs,  executors,  administrators  and  assigns,  in 
equal  shares  and  proportions."  There,  when  he  uses  the  words: 
"  under  the  age  of  twenty-one  years,"  he  expresses  what  he  after- 
wards thinks  he  has  not  expressed ;  and,  being  under  that 
impression,  he  adds  :  ''  or  before  they,  he  or  she  shall  acquire  vested 
interests  or  a  vested  interest  therein : "  which  is  saying  the  same 
thing  as  he  had  said  before  :  for  nothing  was  necessary  to  enable 
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the  children  to  acquire  a  vested  interest,  except  the  attaining  of 
twenty-one.  So  that  he  expresses  the  same  thing,  though  in 
different  words. 

Then  he  says :  ''  but  in  case  any  or  either  of  my  said  children 
shall  die  at  any  time  either  before  or  after  me,  having  issue,  then 
and  in  such  case  I  direct  my  said  trustees  to  convey,  assure,  pay, 
share  and  divide  the  part  or  parts,  shares  or  share  of  them,  him  or 
her  so  dying,  of  and  in  my  said  real  and  personal  estates,  unto  and 
amongst  the  issue  whom  they,  he  or  she  shall  respectively  have,  in 
equal  shares  and  proportions,  and  to  their  ^respective  heirs,  executors, 
administrators  and  assigns,  if  more  than  one,  and  if  but  one,  then 
the  whole  of  each  parent's  respective  share,  estate  and  interest 
to  such  only  child,  his  or  her  heirs,  executors,  administrators  or 
assigns,  on  their  or  his  attaining  the  age  of  twenty-one  years." 
Now,  though  the  testator  has  not  introduced  the  words :  "  under 
the  age  of  twenty-one  years,"  into  this  last  clause;  yet  I  think 
that  those  words  must,  of  necessity,  be  implied :  for,  as  he  had 
before  directed  the  shares  of  his  children  to  be  conveyed  to  them, 
absolutely,  on  their  attaining  twenty-one,  the  trustees,  having 
executed  an  absolute  conveyance  under  the  first  trust,  would  have 
nothing  left  in  them  which  would  enable  them  to  execute  the  last 
trust  as  it  stands  in  the  will. 

My  opinion  is  that  the  first  direction  to  convey,  governs  the  whole 
of  the  will,  and  takes  the  share  of  a  child  who  attained  twenty-one, 
out  of  the  operation  of  the  last  trust. 

Declare  that  the  plaintiff,  on  attaining  twenty-one,  became 
entitled  to  an  absolute  vested  interest  in  his  share  of  the  testator's 
estates;  and,  with  that  declaration,  decree  a  specific  performance 
of  the  agreement. 


Whbablb 

WiTHKBS. 


[  •508  ] 


1849. 
Feb.  15,  16. 


V.-C. 
[  509 


THORNTON  v.  KNIGHT  (l). 

(16  Simons,  509—510;  S.  0.  13  Jiir.  180.) 

A  person  who  claims  to  have  a  legal  defence  against  a  written  instru-    Shadwbll, 
ment  has  not  generally  the  right  to  claim  delivery  or  cancellation  of  the 
instrument  in  equity. 

The  insurers  of  a  ship  having  brought  an  action  on  the  policy, 
against  the  underwriter,  the  latter  filed  the  bill  in  this  cause,  for  a 
discovery  in  aid  of  his  defence  to  the  action,  alleging  that  the  ship 

(1)  Brooking  v.  Maudslay,  SoUy  and  Field  (1888)  38  Oh.  D.  636,  57  L.  J.  Ch. 
1001,  58  L.  T.  852. 
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Thornton 
Kniqht. 


[510] 


had  deviated  on .  her  voyage,  and  also  that  she  was  unsea worthy 
when  the  policy  was  effected,  and  praying  for  an  injunction  to 
restrain  the  action,  and  that  the  policy  might  be  delivered  up  to 
the  underwriter  to  be  cancelled.  The  injunction  was  obtained  for 
want  of  answer,  but  was  dissolved  on  the  answer  coming  in.  At 
the  trial  of  the  action,  the  underwriter  proved  the  deviation, 
and  obtained  a  verdict  on  that  ground;  but  failed  in  proving 
unseaworthiness. 

The  underwriter,  relying  on  the  verdict  at  law,  brought  his  cause 
to  a  hearing,  without  any  evidence  as  to  the  unseaworthiness  of 
the  ship. 

Ml'.  Betheli  and  Mi\  Hetlieringtoti,  in  support  of  that  part  of 
the  prayer  which  asked  that  the  policy  might  be  delivered  up  [cited 
Simpson  v.  Lord  Howden  (i),  and  other  cases] . 

Mr.  Stuart  and  Mr.  CampbeU  appeared  for  the  insurers :  but 

The  Vicb-Chancellor,  without  hearing  them,  said : 

The  bill  alleges  two  grounds  for  the  relief  which  it  asks,  namely, 
deviation  and  unseaworthiness.  In  support  of  the  former,  the 
plaintifif  relies  on  the  verdict  which  he  has  obtained  at  law  ;  but  he 
has  produced  nothing,  whatever,  in  support  of  the  latter. 

If  the  policy,  though  good  on  the  face  of  it,  had  been  proved  to 
be  void  on  the  ground  that  the  representation  made  by  the  insurers, 
when  they  effected  it,  as  to  the  seaworthiness  of  the  ship,  was  false, 
I  could  have  interfered;  for  then  a  case  of  fraud  would  have  been 
made  out  against  the  insurers.  But  I  cannot  interfere  on  the  mere 
ground  of  deviation,  unless  this  Court  has  a  concurrent  jurisdiction 
with  a  court  of  law,  in  all  cases  in  which  relief  is  sought  against 
instruments  like  the  one  in  question.  That,  however,  is  not  so ; 
and,  therefore,  I  shall  dismiss  the  bill  with  costs. 


1819. 
Feb,  20,  21. 

Shadwell, 
V.-C. 

[633] 


MYEES  V.   PERIGAL. 

(16  Simons,  533—542  ;  S.  0.  18  L.  J.  Ch.  185;  13  Jur.  223;  affirmed  on  appeal, 
2  De  G.  M.  &  G.  599 ;  22  L.  J.  Ch.  431 ;  17  Jur.  145.) 

[Sbk  the  report  of  this  case  on  appeal  in  2  De  G.  M.  &  O.  699.] 
(1)  46  E.  R.  226  (3  My.  &  Cr.  97). 
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SHELTON  V.  WATSON.  i8*9- 

Feb.  2«. 
(16  Simons,  543—547 ;  S.  C.  18  L.  J.  Ch.  223;  13  Jur.  203.)  

A  testator  directed  an  estate  to  be  purchased  with  his  residuary  personal  Shad  well, 
estate,  and  made  hereditary  and  settled  upon  his  there  constituted  heir  and 
then  to  descend  to  his  heirs,  or,  dying  without  issue,  as  he  should  then  ^  *  ^ 
provide  for.  The  testator  then  constituted  his  nephew  W.  S.  his  heir  and 
successor,  and  directed  the  estate,  when  purchased,  to  be  settled  on  W.  S. 
his  heirs  and  successors  in  the  direct  male  line,  lawfully  begotten  and  bom 
in  wedlock ;  and  in  case  W.  S.  should  die  without  issue,  the  estate  to 
devolve  to  his  brother  F.  S.,  his  heirs  and  successors,  lawfully  begotten  and 
bom  in  wedlock  in  the  direct  male  line.  The  testator  then  declared  that 
his  object,  intent,  desire  and  command  was  that  the  estate  should  never 
pass  out  of  his  family,  and  that  no  person  should  hold  it  under  any  other 
name  than  the  one  he  bore  of  Shelton. 

The  CouKT  directed  the  estate  to  be  settled  on  W.  S.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with  remainders  to  F.  S. 
for  life  and  to  his  first  and  other  sons,  in  tail  male. 

Thb  will  of  John  Shelton,  the  testator  in  this  cause,  was,  partly, 
as  follows :  ''  My  desire  and  commands  are  that  a  landed  estate 
shall  be  purchased,  as  soon  as  practicable,  to  the  full  amount  of  my 
property,  deducting  only  1,000L,  which  I  bequeath  to  my  god- 
daughter Miss  Fanny  Godd ;  and  that  such,  the  said  estate,  shall 
then  be  made  hereditary  and  settled  upon  my  constituted  heir.  To 
avoid  the  chicanery  of  law,  I  will  explain  myself  further,  in  order 
that  my  meaning  and  intentions  may  be  plain,  and  not  be  thwarted 
and  rendered  nugatory  by  law  technicalities  or  the  want  of  them. 
My  wish  and  desire  are  that  my  executors  should,  with  the  monies 
I  have,  purchase,  to  the  best  advantage,  an  estate  which  is  to  be 
made  hereditary  and  settled  upon  my  here  constituted  heir,  and  to 
descend  to  his  heirs,  or,  dying  without  issue,  as  I  shall  now  provide 
for.  I  hereby  constitute,  nominate  and  appoint  my  nephew,  William 
Shelton,  my  heir  and  successor ;  and  the  said  estate,  when  pur- 
chased, is  to  be  settled  on  him,  his  heirs  and  successors,  in  the 
direct  male  line  lawfully  begotten  and  born  in  wedlock.  In  case 
my  said  nephew,  William,  die  without  issue,  the  *said  estate  to  C  ^'""^^  ] 
devolve  to  his  brother,  Frederick  Shelton,  his  heirs  and  successors, 
lawfully  begotten  and  born  in  wedlock,  in  the  direct  male  line ;  and, 
in  case  of  his  also  dying  without  issue,  the  said  estate  then  to 
devolve  upon  his  brother,  John  Shelton,  his  heirs  and  successors, 
lawfully  begotten  and  bom  in  wedlock,  in  the  direct  male  line ;  but, 
in  the  event  of  his  dying  also  without  issue,  the  said  estate  then  to 
devolve  upon  my  next  heir  and  successor  in  the  eye  of  the  law,  and 
to  his  heirs  and  successors  in  perpetuity ;  my  object,  intent,  desire 
and  command  being  that  the  said  estate  shall  never  pass  out  of  my 
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Shkltok  family,  and  that  no  person  shall  hold  it  under  any  other  name  than 
Watson,  the  one  I  bear  of  Shelton.  In  confirmation  of  the  above  being  the  full 
extent  of  my  wishes  and  desire,  I  here  underneath  affix  my  signature." 
The  bill  was  filed  by  William  Shelton  :  and  the  question  at  the 
hearing  of  the  cause,  was  whether  the  estate,  directed  by  the  testator 
to  be  purchased,  ought,  as  the  plaintiff  contended,  to  be  limited  to 
the  plaintiff  in  tail,  or,  as  the  defendants  contended,  to  the  plaintiff 
for  life,  with  remainder  to  his  first  and  other  sons,  in  tail  male, 
with  remainders  to  his  brothers  Frederick  and  John,  successively, 
for  life,  and  to  their  first  and  other  sons,  in  tail  male,  with  remainder 
to  the  testator's  right  heirs. 

Mr.  Roll  and  Mr,  Osborne,  for  the  plaintiff;  said  that  this  case 
was  distinguishable  from  PapiUon  v.  Voice  (i),  and  Leonard  v.  The 
Earl  of  Sussex  (2) ;  because,  in  the  former  of  those  cases,  the  testator 
had  directed  the  estate  to  be  settled  on  the  first  taker  for  life,  and, 
in  the  latter,  that  it  should  not  be  in  the  power  of  the  first  taker  to 
[  *545  ]  dock  the  entail :  but  the  testator,  in  the  ^present  case,  has  not  only 
given  no  such  directions,  but  had  directed,  in  the  most  peremptory 
language,  that  the  estate  should  be  made  hereditary  and  settled 
upon  the  plaintiff,  his  constituted  heir,  and  descend  to  his  heirs ; 
and,  therefore,  the  Court  could  not  direct  the  estate  to  be  limited  to 
the  plaintiff  for  life  only,  for,  then  the  estate  would  not  be  made 
hereditary  in  him,  nor  would  it  descend  to  his  heirs;  but  they 
would  take  it  as  purchasers:  Scale  v.  Seal-e  (3),  Blackbuiii  v.  Stables  (4), 
Britton  v.  Twining  (5)  and  Jervoise  v.  The  Duke  of  Northumberland  (6), 
where  copyholds  were  devised  to  Ealph  William  Grey,  to  be  entailed 
on  his  male  heirs,  and,  failing  such,  to  pass  to  his  next  brother, 
and  so  on  from  brother  to  brother ;  and,  though  Lord  Eldon  did 
not  decide  what  estate  Ealph  William  Grey  took,  yet  it  was  pretty 
clear  that  his  Lordship  was  of  opinion  that  he  did  not  take  a  mere 
estate  for  life. 

Mr.  K.  Parker  and  Mr.  RoundeU  Pidmer,  appeared  for  Frederick 
and  John  Shelton,  and 

Mr.  Bacon  and  Mr.  Hethenngton,  for  the  trustees  of  the  will :  but 

The  Yice-Ghancbllob,  without  hearing  them,  said  : 
No  one  can  read   this  will   through,  without  seeing  that  the 

(1)  2  P.  Wms.  471.  (4)  13  E.  R.  120  (2  V.  &  B.  367). 

(2)  2  Vera.  526.  (5)  17  R.  R  53  (3  Mer.  176). 

(3)  1  P.  Wms.  290.  (6)  21  R.  R.  229  (1  J.  &  W.  559). 
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testator  did  not  know  the  exact  meaning  of  some  of  the  words     shblton 
which  he  has  used.  Watson. 

He  first  directs  that  an  estate  shall  be  purchased,  and  be  made 
hereditary  and  settled  upon  his  constituted  heir.  Afterwards  he 
directs  the  estate  to  be  made  *hereditary  and  settled  on  his  there  [  *^^^  ] 
constituted  heir,  and  to  descend  to  his  heirs.  He  next  constitutes 
his  nephew,  William,  his  heir  and  successor,  and  directs  that  the 
estate  shall  be  settled  on  him,  his  heirs  and  successors,  in  the  direct 
male  line,  lawfully  begotten  and  born  in  wedlock.  But  it  is  perfectly 
plain  that  the  testator  did  not  mean  that  such  a  disposition  should 
be  made  of  the  estate  as  would  give  his  nephew,  William,  the 
absolute  interest  in  it,  or  enable  him  to  acquire  that  interest,  and, 
thereby,  prevent  it  from  going  over  to  the  other  persons  named  in 
his  will.  For  he  says:  "In  case  my  said  nephew,  William,  die 
without  issue,  the  said  estate  to  devolve  to  his  brother,  Frederick 
Shelton,  his  heirs  and  successors,  lawfully  begotten  and  born  in 
wedlock,  in  the  direct  male  line:  and,  in  case  of  his  also  dying 
without  issue,  the  said  estate  then  to  devolve  upon  his  brother, 
John  Shelton,  his  heirs  and  successors,  lawfully  begotten  and  born 
in  wedlock,  in  the  direct  male  line."  And  then  come  these  im- 
portant, overruling  words:  **  My  object,  intent,  desire  and  command 
being  that  the  said  estate  shall  never  pass  out  of  my  family,  and 
that  no  person  shall  hold  it  under  any  other  name  than  the  one 
I  bear  of  Shelton."  Taking  then  the  whole  of  the  will  together,  it 
seems  to  me  that  the  only  way  to  effectuate  the  testator's  intention, 
is  to  direct  a  settlement  to  be  made  which  will  give  the  estate 
to  the  testator's  nephew,  William,  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainders  to  his  brothers, 
Frederick  and  John  and  their  first  and  other  sons  in  like  manner. 

Declare  that,  according  to  the  true  construction  of  the  will  of  John 
Shelton,  the  testator  in  the  pleadings  *named,  his  residuary  estate  [  •si?  j 
ought  to  be  invested  in  the  purchase  of  real  estates  according  to  the 
directions  of  the  said  testator's  will,  and  that  such  real  estates,  when 
purchased,  ought,  according  to  the  trusts  of  the  said  will,  to  be  con- 
veyed and  settled  to  uses  in  favour  of  the  plaintiff  and  his  issue  male 
in  strict  settlement,  with  remainder  to  the  like  uses  in  favour  of  the 
defendant  Frederick  Shelton  and  his  issue  male,  with  remainder 
to  the  like  uses  in  favour  of  the  defendant  John  Shelton  and  his 
issue  male,  with  the  ultimate  remainder  as  in  the  said  will  mentioned. 
— Eeg.  Lib.  B.  1848,  fo.  686. 
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1849.  WOETHINGTON  v.  MORGAN  (1). 

Ftb.  26. 
(16  Simons.  547—551 ;  S.  C.  18  L.  J.  Oh.  233 ;  13  Jur.  316.) 

^^^v!(f^^'  A.  agreed  to  sell  an  estate  to  B.,  for  1,400Z.,  of  which  400/.  was  to  be  paid 

r  «ii7  1  ^^  ^^®  execution  of  the  conveyance,  and  1,000/.  was  to  be  secured  on  mort- 

gAge  of  the  estate.  B.  paid  A.  the  400/.,  and  A.  conveyed  the  estate  to  him ; 
but  kept  possession  of  the  conveyance  and  of  the  title-deeds.  Some  time 
afterwards  B.  mortgaged  the  estate  to  A.  for  the  1,000/. ;  but,  in  the  interim, 
he  had,  unknown  to  A.,  mortgaged  the  estate  to  0. ;  but  0.  did  not  investi- 
gate the  title  to  the  estate  or  make  any  inquiry  relative  to  the  title-deeds  : 
Held  that  A.  was  entitled  to  priority  over  0. 

A.  Duncan,  Esq.  died  in  July,  1839,  having,  in  February  of 
that  year,  agreed  to  sell  a  messuage  and  garden  in  Worcester,  to 
J.  F.  Corbett,  for  l,400i.,  of  which  400Z.  was  to  be  paid  on  the 
24th  of  June  then  next,  when  the  purchase  was  to  be  completed, 
and  the  remainder  was  to  be  secured  by  a  mortgage  of  the  premises 
agreed  to  be  sold. 

In  August,  1840,  the  plaintiffs,  who  were  the  executors  and 
[  *'i^8  ]  trustees  of  Duncan's  will,  conveyed  the  premises  *to  Corbett,  in 
pursuance  of  the  agreement ;  and  Corbett  paid  them  400Z.  in  part 
of  the  purchase-money;  but  they  did  not  deliver,  to  him,  either 
the  conveyance  or  the  title-deeds  of  the  premises.  Corbett  having 
neglected  to  execute  a  mortgage,  to  the  plaintiffs,  for  the  remainder 
of  the  purchase-money,  they  filed  a  bill,  in  June,  1842,  to  compel 
him  so  to  do ;  and,  in  March  following,  they  obtained  a  decree;  in 
obedience  to  which  he  executed  the  mortgage  in  August  following. 
In  the  mean  time,  however,  that  is  to  say,  in  April,  1842,  he,  as  the 
plaintiffs  discovered  about  two  years  afterwards,  had  mortgaged  the 
premises,  to  the  defendant,  Morgan,  for  400Z. 

In  November,  1847,  the  bill  in  this  cause  was  filed,  charging  that 
Morgan  claimed  priority,  in  respect  of  his  mortgage,  over  the 
charge,  lien  or  mortgage  of  the  plaintiffs;  but  that,  Morgan, 
previously  to  and  at  the  time  of  the  execution  of  his  mortgage, 
had  notice,  either  actual  or  constructive,  of  the  terms  on  which 
Corbett  had  purchased  the  premises,  and  that  1,000^,  part  of  the 
purchase-money,  remained  unpaid  and  due  on  the  security  of  the 
premises :  that  Morgan  did  not,  nor  did  any  person  on  his  behalf, 
investigate  the  title  to  the  premises  or  require  to  see  the  title-deeds 

(1)  Northern    Counties   of   England  L.  J.  Oh.   1.   63  L,  T.   693;  8,  C.  in 

Fire  Insurance  Co,  v.  Whipp  (1884)  26  H.  L.  [1892]  A.  C.  244,  61  L.  J.  Ch. 

Ch.  D.  482,  53  L.  J.  Ch.  629,  51  L.  T.  657,   66  L.  T.  565;   Oliver  v.  Hinton 

806;  Manners  y.  Mew  {lS8o)  29  Gh,D.  [1899]  2  Ch.  264,  269,  68  L.  J.  Ch. 

725,   64  L.   J.   Ch.  909,  53  L.  T.  84;  583,  81  L.  T.  212.— C,  A, 
Taylor  v.  Btissell  [1891]   1  Ch.  8,  GO 
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thereof,  or  ever  see  or  inspect  the  conveyance  of  the  premises  from 
the  plaintiffs  to  Corbett ;  and  that,  previously  to  and  at  the  time 
Mrhen  the  mortgage  was  made  to  him,  he  well  knew  that  the  title- 
deeds  and  the  conveyance,  were  in  the  possession  of  the  plaintiffs, 
and  that  they  had  never  been  delivered  to  Corbett.  The  bill  then 
alleged  that  Corbett  became  bankrupt  in  May,  1846,  and  that,  in 
August,  1847,  his  assignees,  being  satisfied  that  the  premises  were 
not  worth  the  sum  of  l,302i.,  which  was  then  due  to  the  plaintiffs 
on  the  security  of  their  mortgage,  released  the  ^equity  of  redemp- 
tion of  the  premises,  to  the  plaintiffs,  in  consideration  of  that  sum. 
The  bill  prayed  that  an  account  might  be  taken  of  what  was  due, 
to  the  plaintiffs,  on  their  mortgage,  or  for  so  much  of  the  purchase- 
money  of  the  premises  as  remained  unpaid;  and  that  Morgan 
might  pay  the  plaintiffs  what  should  be  found  due  on  taking  that 
account;  they,  in  that  case,  offering  to  waive,  in  his  favour,  the 
release  of  the  equity  of  redemption ;  and  that,  in  default  of  such. 
payment,  Morgan  might  be  foreclosed  of  all  right  and  equity  of 
redemption  in  the  premises. 

Morgan,  by  his  answer,  admitted  that  neither  he  nor  any  person 
on  his  behalf,  investigated  the  title  to  the  premises,  or  required  to 
see  the  title-deeds  thereof,  or  see  or  inspect  the  conveyance  to 
Corbett;  but  he  denied  that  he  knew,  when  the  mortgage  was 
made  to  him,  that  the  title-deeds  and  the  conveyance,  were  in  the 
possession  of  the  plaintiffs,  and  that  they  had  never  been  delivered 
to  Corbett ;  or  that  he  was  aware  of  the  terms  on  which  Corbett 
had  purchased  the  premises,  or  that  any  part  of  the  purchase- 
money  remained  unpaid.  The  answer  further  stated  that,  if  all 
the  estate,  right  and  interest,  of  Corbett  and  his  assignees,  in  the 
premises,  had  become  vested  in  the  plaintiffs,  their  alleged  security 
had  become  merged,  and  they  had  become  and  were,  with  respect 
to  the  defendant,  in  the  position  of  mortgagors;  the  defendant 
being  a  mortgagee  having  the  legal  estate ;  by  reason  whereof,  he 
insisted  that  the  plaintiffs  were  not  entitled  to  the  relief  prayed  by 
their  bill :  and  he  claimed  the  same  benefit  of  that  defence,  as  if 
he  had  demurred  to  the  bill. 

Mr.  BetheU  and  Mr.  Archibald  Smith,  for  the  plaintiffs,  *cited 

Dryden  v.  Front  (\),  which  they  said  very  nearly  resembled  the 

present  case.      [They  referred  also  to  Thovipson  v.  Kendall  (2), 

Forbes  v.  Moffatt  (3),  and  other  cases,  in  order  to  show  that  the 

(1)  45  R.  R.  344  (3  My.  4  Cr.  670).  (3)  11  B.  E.  222  (18  Ves.  384). 

(2j  47  R.  B.  276  (9  Sim.  397). 


WORTHING- 
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MOBGAK. 


[  •BID  ] 
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Morgan. 


[  ♦SSI  ] 


plaintiffs  had  not  merged  their  charge  by  taking  a  conveyance  of 
the  equity  of  redemption  of  the  premises.] 

Mr.  Stuart  and  Mr.  Martindale,  for  the  defendant,  said  that 
the  mere  omission,  on  the  part  of  their  client,  to  call  for  the  title- 
deeds,  was  not  sufficient  to  postpone  his  security  to  the  security 
taken  by  the  plaintiffs :  and  they  relied  on  their  client  having  taken 
his  security  without  notice  of  the  plaintiffs'  claim,  and  on  his  having 
got  the  legal  estate  in  the  premises:  Allen  v.  Knight  (i). 

Thb  Vicb-Chancbllor: 

I  entirely  acquiesce  in  what  was  said,  by  the  Lord  Chancellor, 
in  Allen  v.  Knight;  but  this  case  is  quite  different  from  that. 

Here  the  house  and  garden  were  sold,  by  Duncan  to  Corbett,  in 
1889 ;  and,  Duncan  having  died  before  the  sale  was  completed,  the 
trustees  of  his  will  conveyed  the  house  and  garden  to  Corbett ;  but, 
as  they  received  only  part  of  the  purchase-money,  they  kept  posses- 
of  the  conveyance  and  of  the  title-deeds.  In  1842,  Corbett  mortgaged 
the  tenements  to  Morgan,  (who,  evidently,  was  not  much  skilled  in 
the  *law  of  real  property,)  and  he  omitted  to  ask  for  the  deeds. 

Now,  in  this  country,  the  title  to  chattels,  as  was  observed  by 
Lord  Eldon,  is  evidenced  by  possession ;  but  the  title  to  land 
is  evidenced  by  written  instruments.  Therefore,  it  was  the  duty  of 
Morgan,  before  he  took  his  mortgage,  to  ask  for  the  deeds  ;  and,  if 
he  had  asked  for  them,  he  would  have  learnt  that  they  were  in  the 
possession  of  persons  who  claimed  a  lien  or  charge,  upon  the  tene- 
ments, for  unpaid  purchase-money.  And  I  think  that  he  must  be 
taken  to  have  had  notice  of  those  circumstances  which,  if  he  had 
not  neglected  his  duty,  would  have  come  to  his  knowledge. 

Therefore  I  shall  declare  that  the  lien  of  the  plaintiffs  is  unaffected 
by  Morgan's  mortgage,  and  that  the  plaintiffs  are  the  first  incum- 
brancers on  the  tenements;  and  I  shall  make  a  decree,  for  a 
foreclosure,  against  Morgan  (2).* — Reg.  Lib.  B.  1848,  fo.  686  b. 


(1)  71  R.  R.  100  (5  Hare,  -272) ;  and, 
on  appeal,  16  L.  J.  Ch.  370. 

(2)  There  was  nothing  special  in  the 
decree :  it  directed  the  plaintiffs  to 
convey  the  mortgaged  premises  to  the 
defendant,  on  his  paying  them  their 


principal,  interest  and  costs^  within 
six  months  after  the  Master  should 
have  made  his  report;  and,  on  the 
defendant  making  default  therein, 
that  he  should  be  foreclosed. 


[  552  ] 


VOL.  Lxxx.]  1849.    CH.    16  SIMONS,  552.  145 

BORTON  V.  BOETON  (1).  i849. 

(16  Simons,  552— o62  ;  S.  C.  18  L.  J.  Ch.  219;  13  Jut.  247.)  Marck'l, 

A  testator  gave  the  residue  of  his  personal  estate  to  trustees  in  trust  lor  "^ 

his  wife  for  life,  and  after  her  death,  to  his  daughter,  who  was  an  infant  at  ^'^-^^^'^I'l'i 
his  death :  **  the  same  to  he  always  considered  as  vested  in  her  upon  her 
attaining  twenty-one,  and  to  be  subject  to  her  disposition  thereof :  "  and, 
by  a  subsequent  clause,  the  testator  gave  the  property  over,  in  case  his 
daughter  should  die  under  twenty-one,  or  without  disposing  of  the  property 
by  her  will : 

Held  that  the  daughter  was  entitled  to  the  property,  not  absolutely,  but 
only  for  life  with  a  power  to  dispose  of  it  by  will. 

A  lady  married  before  she  attained  twenty-one,  and,  by  her  marriage 
articles,  she  and  her  husband  covenanted  to  assign  a  trust  fund,  in  which 
she  had  a  reversionary  interest,  to  trustees  in  trust  for  her  and  her  husband 
and  the  children  of  their  maniage.  A  bill,  for  a  specific  performance  of 
the  articles,  filed,  by  the  children,  against  their  father  and  mother,  after  the 
mother*s  interest  had  become  an  interest  in  possession,  but  whilst  the  fund 
remained  outstanding,  was  dismissed. 

JoHK  Repton,  Esq.,  made  his  will  dated  tlie  27th  of  May,  1809 ; 

and  thereby,  [appointed  William  Labbock,  James  Marsh,  and  his 

nephew,  William  Bepton,  the  executors  thereof,  and,  together  with 

Elizabeth,  his  wife,  the  guardians  of  his  daughter,  Elizabeth,  during 

her  minority,  and  he  thereby  directed  his  executors  to  sell  his  real 

estate  and  to  receive  the  rents  thereof  until  the  same  should  be 

sold:    the  money  arising    from   such   sale   and   from   the  rents 

thereof  in  the  mean  time,  to  be  added  to  and  considered  as  part  of 

bis  personal  estate,  and  to  be  subject  to  the  disposition  thereinafter 

made  thereof.   And  he  directed  his  executors  to  carry  on  the  farm  he 

occupied,  during  the  remainder  of  the  lease  thereof ;  and  to  renew 

the  same  at    the  expiration  thereof,   if  such   renewal   could  be 

obtained :  for  which  purpose  he  gave  to  them  all  the  stock,  crop, 

implements  and  effects  whatsoever  upon  the  said  farm  (except  his 

household  furniture  and  household  effects,  all  which  he  gave  to 

Elizabeth,  his  wife,  for  her  absolute  use)  upon  trust,  nevertheless, 

to  apply  the  profits  arising  from  carrying  on  the  said  farm  and  from 

the  said  stock,  crop  and  effects,  in  and  towards  the  comfortable 

support   of   the  said  Elizabeth,  his  wife,  and  the   maintenance, 

education,  and  bringing  up  of  the  said  Elizabeth,  his  daughter, 

until  the  latter  attained  the  age  of  twenty-one  years ;  the  overplus 

of  such  yearly  profits  to  be  added  to  his  personal  estate  and  to  be 

subject  to  the  provisions  after  mentioned.     And  he  directed  his 

executors  to  collect  all  money  due  to  him  and  to  invest  as  therein 

(1)  See    obscrrations    of   Tubnbb,      8,  C\  25  L.  J.  Ch.  317,  2  Jur.  (N.  S.) 
L.  J.,   upon  this  case  in  Holmes  y.      383. — 0.  A.  S. 
Uodaxm  (18d<{)  8  De  G.  M.  ft  G.  152 ; 

B.B.— VOL,  LXXX.  10 
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BoRTON      mentioned    the   money    to    be    received    from    the    sale   of    his 
BoRTov.      ^&id  real  estate,   from  the  rents    thereof    in     the    mean    time, 
from  the  profits  arising  from  carrying  on  the  said  farm,  or  to  be 
received  as  last  mentioned,  the  income  thereof,  or  so  much  thereof 
as  should  be  necessary,  to  be  applied  in  the  maintenance,  educa- 
tion and  bringing  up  of  his  said  daughter,  and  in  the  support  of 
my  said  wife,  until  the  former  should  attain  her  said  age  of  twenty- 
one  years ;  and,  when  and  so  soon  as  his  said  daughter  should  attain 
her  said  age,  then  he  bequeathed  to  her  the  sum  of  2,000{.,  part  of 
his  said  personal  estate,  for  her  own  use,  benefit  and  disposal. 
And  when  his  said  daughter  should  attain  her  said  age  of  twenty- 
one  years,  then  that  his  executors  should  pay  the  mcome  of  his  said 
personal  estate  and  effects,  as  and  when  the  same  should  accrue 
due,  unto  the  said  Elizabeth,  his  wife,  during  her  life,  she  keeping 
herself  unmarried  during  the  life  of  the  said  Elizabeth,  his  daughter, 
and,  from  and  after  the  decease  of  the  said  Elizabeth,  his  wife,  or 
her  intermarriage  in  the  lifetime  of  his  said  daughter  (which  should 
[  •554  ]       first  happen)]  **  then  I  give  and  bequeath  all  and  every  my  said  per- 
sonal estate  and  effects  unto  my  said  daughter ;   the  same  to  be 
always  considered  as  vested  in  her  upon  her  attaining  her  said  age 
of  twenty-one  years,  and  to  be  subject  to  her  disposition  thereof. 
Provided  nevertheless,   and  my  mind  is  that,  in   case   the   said 
[  *555  ]       Elizabeth,  my  wife,  *should,  at  any  time  hereafter  in  the  lifetime  of 
my  said  daughter,  intermarry  with  any  person  whomsoever,  then  1 
revoke   the   bequest  hereinbefore  made    to   her,  and  do,  in    lieu 
thereof,  give  and  bequeath  to  her  the  clear  yearly  sum  of  50/.,  the 
same  to  be  paid  to  her  half-yearly  :  and  my  will  further  is  that,  in 
case  the  said  Elizabeth,  my  daughter,  shall  happen  to  depart  this 
Hfe  without  attaining  her  said  age  of  twenty-one  years,  or  without 
disposing,  by  her  will,  of  the  property  hereby  devised  to  her,  then 
that  the  same  and  every  part  thereof  shall  be  subject  to  the  disposi- 
tion, by  will,  of  the  said  Elizabeth,  my  wife,  whether  she  shall  be 
married  or  sole,  such  disposition  nevertheless,  to  be  confined  to  my 
brother   and  sister,  or   my  several  nephews  and  nieces,  or   their 
respective  children,  and  to  be  given  to  them,  some  or  one  of  them, 
in  such  shares  and  proportions  as  my  said  wife,  in  her  discretion, 
shall  think  fit:  and,  in  default  of  such  her  disposition  thereof,  then 
I  give  the  said  personal  estate  and  effects  equally  amongst  such  of 
them  as  shall  be  living  at  her  death,  and  the  issue  of  such  as  may 
be  dead,  such  issue  taking  their  deceased  parent's  share  equally 
amongst  them." 
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The  testator  died  on  the  11th  of  June,  1809,  leaving  his  wife  and      Bortok 
daughter  surviving.     On  the  27th  of  June,  1822,  the  daughter,  who      borton. 
was  still  under  age,  married  John  Henry  Borton,  with  the  consent 
of  her  guardians.     Shortly  before  the  marriage,  articles  for  a  settle- 
ment were  made  by  which  Mr.  and  Mrs.  Borton  covenanted  that,  in 
ciise  the  marriage  should  take  effect,  they  and  all  other  necessary 
parties,  would,  as  soon  as  the  case  would  admit,  assign  all  the  sums 
of  money  which,  under  or  by  virtue  of  the  testator's  will,  should 
become  vested  in  Mrs.  Borton  when  she  should  attain  twenty-one, 
and  which  she,  or  Mr.  Borton  in  her  right,  would  become  *entitled       [  *556  ] 
to  receive  on  the  death  or  second  marriage  of  the  testator's  widow, 
to   the  trustees  of  the  articles,  in   trust  to  invest   the  same  in 
Government  or   real   securities,   and   to   stand  possessed  of   the 
securities  upon  certain  trusts  for  the  benefit  of  Mr.  and  Mrs.  Borton 
and  their  children. 

Mrs.  Borton  attained  twenty-one  in  October,  1822;  but  no 
settlement  was  ever  made  in  pursuance  of  the  articles.  There  was 
issue  of  the  marriage  three  children. 

The  testator's  widow  died  in  February,  1848,  without  having 
exercised  the  power  of  appointment  given  to  her  by  the  testator's  will. 

The  bill  in  this  cause  was  filed  in  May,  1848.  At  that  time,  the 
sum  of  11,429/.  Three  per  Cents.,  which  had  been  purchased  with 
the  proceeds  of  the  real  and  personal  estates  of  the  testator,  was 
standing  in  the  name  of  the  Accountant-General  in  trust  in  a  suit 
which  Mrs.  Borton  (who  was  living  separate  from  her  husband) 
instituted,  in  1844,  for  the  administration  of  the  testator's  estate, 
and  for  the  performance  of  the  trusts  of  his  will :  and  a  small  part 
of  the  testator's  real  estates  remained  unsold. 

The  bill  in  this  cause  was  filed  by  the  children  of  Mr.  and 
Mrs.  Borton,  against  their  father  and  mother,  the  surviving  trustees 
of  the  will  and  of  the  articles,  and  the  children  of  the  testator's 
brother  and  sister  (both  of  whom  were  dead),  praying  that  the 
articles  might  be  specifically  performed,  and  that  proper  provision 
might  be  made,  under  the  direction  of  the  Court,  for  giving  effect  to 
them  and  for  reducing  into  the  possession  *of  Mr.  Borton,  for  that  [  *567  ] 
purpose,  all  the  property  covenanted  to  be  comprised  in  the  settle- 
ment agreed  to  be  made  as  before  mentioned  ;  and,  for  that  purpose, 
that  the  11,429/.  stock  might  be  transferred  into  and  in  trust  in  the 
present  cause,  and  might  be  declared  to  be  subject  to  the  trusts  and 
provisions  of  the  articles;  and  that  the  remaining  part  of  the 
testator's  real  estates  might  also  be  declared  to  be  subject  to  the 
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BouTOK  trusts  and  provisions  of  the  articles ;  and  that  it  might  be  sold,  and 
BoRTON.  that  the  produce  of  the  sale  and  the  rents  and  profits  until  it  should 
be  sold,  might  be  applied  by  Marsh  and  William  Bepton,  the 
surviving  trustees  thereof,  accordingly ;  and  that  a  proper  settle* 
ment  might  be  executed  in  pursuance  of  the  articles ;  and  that  the 
trusts  of  the  articles  and  of  the  settlement  to  be  executed  in 
pursuance  thereof,  might  be  performed  under  the  decree  of  the 
Court ;  and  that  the  rights  and  interests  of  the  plaintiffs  and  of  all 
other  parties,  under  the  articles  and  the  settlement  to  be  executed 
in  pursuance  thereof,  might  be  ascertained  and  declared  and 
provided  for. 

The  cause  now  came  on  to  be  heard.  The  questions  were 
whether  Mrs.  Borton,  on  attaining  twenty-one,  took  an  absolute 
interest,  under  the  testator's  will,  in  the  property  to  which  her 
mother  was  entitled  during  her  widowhood,  or  only  a  life-interest 
with  a  testamentary  power  of  appointment:  and  whether  the 
marriage-articles  were  binding  upon  her. 

Mr.  Stuart  and  Mr.  Craig,  for  the  plaintiflfs,  and  Mr.  Roll  and 
Mr.  Bromley,  for  Mr.  Borton,  who  was  willing  to  perform  the 
marriage-articles,  relied  on  the  words :  "  The  same  to  be  always 
considered  as  vested  in  her  upon  her  attaining  her  said  age  of  twenty- 
[  •66«  ]  one  years,  and  *to  be  subject  to  her  disposition  thereof  ; "  as  giving 
Mrs.  Borton  an  absolute  interest  in  the  property  in  question,  on 
her  attaining  twenty-one.  They  added  that  one  of  the  events  in 
which  the  property  was  expressed  to  be  given  over,  namely,  Mrs. 
Borton's  dying  before  she  attained  twenty-one,  had  not  happened  ; 
and  that  the  gift  over  in  the  other  event,  namely,  her  not  disix>sing 
of  the  property  by  her  will,  was  inconsistent  with  the  prior  gift, 
and  an  attempt  to  deprive  the  property  of  one  of  its  legal  incidents, 
which  was  that,  if  Mrs.  Borton  died  intestate,  it  would  devolve  to 
her  next  of  kin;  and  consequently,  that  the  gift  over,  in  that  event, 
was  void.  [They  cited  Bradley  v.  Peixoto  (i),  Rosa  v.  Ross  (2),  and 
other  cases,  which  in  the  opinion  of  the  Vice-Chancellor  were 
inapplicable  to  the  question  arising  on  this  will.] 

Mr.  Shcljord  appeared  for  the  children  of  the  testator's  brother 
and  sister,  and  for  the  surviving  trustees  of  the  will  and  marriage- 
articles. 

Mr.  Bethell  and  Mr.  Hardy,  for  Mrs.  Borton,  contended  that 
(1)  4  E.  R.  7  (a  Ves.  324).  (2)  20  E.  E.  263  (1  J.  &  W.  154). 
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she  took  only  a  life  interest  in  the  property,  with  a  power  to  dispose      Borton 
of  it  by  will ;  bat,  whatever  might  be  the  extent  of  her  interest,       bobton. 
that  it  was  a  reversionary  and  contingent  interest  in  choses  in 
action  which  still  remained  outstanding,  and  she  was  an  infant 
w  hen  the  articles  were  executed ;  and,  therefore,  the  articles  were 
wholly  inoperative  so  far  as  she  was  concerned.     ♦     ♦     * 

Mr.  Stuart,  in  reply.     ♦     •     ♦  [  569  ] 

Thb  Vice-Chancbllor  : 

With  respect  to  the  question  on  the  will,  I  think  that  not  one  of 
the  authorities  that  have  been  quoted,  is  really  applicable  to  it. 
[After  referring  to  those  cases  his  Honour  continued  as  follows :] 

It  has  always  appeared  to  me  that  one  of  the  best  modes  of  [  ^^  1 
construing  a  will,  is  to  consider  the  use  which  the  testator,  himself, 
makes  of  any  leading,  governing  word  in  his  will.  And  I  think 
that,  by  the  word,  "  disposition  "  the  testator  invariably  means  a 
testamentary  ^disposition  only  ;  except  in  the  single  case  where  he  [  *^^'  ] 
evidently  shows  that  he  is  not  so  applying  the  word :  I  mean  where 
he  directs  the  trustees  to  sell  and  dispose  of  his  real  estates,  either 
by  public  auction  or  private  contract.  There  the  meaning  of  the 
word,  ''  dispose'*  is  so  bound  up  and  confined  by  the  concomitant 
words,  that  it  has  not  the  meaning  which  it  bears  in  the  other  parts 
of  the  will.  Observe  how  the  testator  proceeds :  he  says :  **  The 
money  arising  from  such  sale  or  sales  and  from  the  rents  thereof 
in  the  mean  time,  I  desire  may  be  added  to  and  considered  as  part 
of  my  personal  estate,  and  be  subject  to  the  disposition  hereinafter 
made  thereof:  "  that  is,  a  testamentary  disposition:  his  own  testa- 
mentary disposition.  Then  the  expression  in  the  gift  to  the 
daughter,  is :  ''  to  be  always  considered  as  vested  in  her  upon  her 
attiiining  her  said  age  of  twenty-one  years,  and  to  be  subject  to  her 
disposition  thereof.*'  If  you  read  on  a  little  further,  you  must 
take  the  disposition,  mentioned  in  the  passage  which  I  have  just 
now  read,  to  be  the  disposition  that  is  spoken  of  in  the  next  clause 
but  one.  There  the  words  are:  "In  case  my  daughter  shall 
happen  to  depart  this  life  without  attaining  her  said  age  of  twenty- 
one  years,  or  without  disposing,  by  her  will,  of  the  property  hereby 
devised  to  her."  And  it  seems  to  me  that  you  necessarily  must 
connect  the  disposition  by  will  with  the  former  words:  **  disposition 
thereof."  Then  the  testator  makes  a  gift  over,  in  favour  of  the 
mother,  in  case  the  daughter  should  not  dispose  of  her  property, 
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and  he  says :  "  that  the  same  and  every  part  thereof,  shall  he 
subject  to  the  disposition  by  will  of  the  said  Elizabeth  my  wife :  " 
and,  afterwards,  he  directs  to  whom  the  property  shall  go:  "in 
default  of  such  her  disposition  thereof."  And,  therefore,  my 
opinion  is  that  the  true  construction  of  the  gift  in  question  is  that 
it  is  a  gift  to  the  daughter  *for  life,  with  a  testamentary  power  of 
disposition  over  the  property  comprised  in  the  gift ;  and  that  the 
testator  intended  that,  if  his  daughter  did  not  make  a  testamentary 
disposition  of  the  property,  it  should  go  over.  The  consequence  is 
that  the  daughter  has  not  the  absolute  interest  in  the  property. 

But,  supposing  that  she  had  the  absolute  interest,  the  question  is 
whether,  as  between  her  and  her  husband,  the  property  not  having 
been  reduced  into  the  possession  of  the  husband,  these  articles  are 
binding?  My  opinion  is  that,  inasmuch  as  the  husband  has  not 
reduced  the  property  into  possession,  the  articles  cannot  bind  it. 
Whether  the  husband  may  not  be  liable  in  respect  of  such  interest 
in  the  property  as  he  may  ultimately  acquire,  is  another  question : 
but,  at  present,  no  relief  can  be  given  on  this  bill.  The  ease  of 
Ellison  V.  El  win  (i)  is  a  conclusive  authority  on  the  point. 

Bill  dismissed  vith  costs. 


1849. 
Jan,  In. 
March  3. 

Shadwkll, 
V..C. 

[  r.G3  ] 


DYKES  V.  TAYLOR. 

(16  Simons,  563—564.) 

A  testator  having  directed  his  real  estates  to  be  sold,  tlie  decree  in  a  suit 
for  the  performance  of  the  trusts  of  his  will,  directed  the  Master  to  inquin^ 
and  state  what  estates  passed  by  the  will,  and  that  all  the  estates  which  the 
Master  should  find  to  have  passed,  should  be  sold  with  his  approbation. 
The  Master  having  ascertained,  from  a  state  of  facts  laid  before  him,  what 
estates  passed,  proceeded  to  sell  them.  The  purchaser  objected  to  the  title 
because  the  Master  had  not  made  any  report  in  pursuance  of  the  first 
direction  in  the  decree.  But,  it  being  the  practice  of  the  Masters  in  such  a 
case  to  sell  before  they  make  any  report,  the  objection  was  overruled. 

A  TESTATOR  having  by  his  will,  which  was  dated  the  30th  of 
January,  1838,  devised  all  his  real  estates  to  trustees,  in  trust  to 
sell,  the  decree  in  a  suit  for  the  administration  of  his  estates  and 
for  the  performance  of  the  trusts  of  his  will,  directed  the  Master  to 
inquire  and  state  of  what  real  estates  the  testator  was  seised  at  the 
respective  (several,  qii.)  times  of  making  his  will  and  of  his  death 


(1)  13  Sim.  309,  in  which  case  the 
husband  had  died  without  reducing 
the  wife's  property  into  possession, 
and  the  Vice-Chancbllor  considered 


that  the  principle  laid  down  by  Sir  T* 
Plumer,  M.  R.,  in  Purdetv  v.  Jackson, 
25  R.  R.  1  (1  Russ.  1),  was  decisive  of 
the  question  before  him. — 0.  A.  S. 
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or  at  either  of  those  times,  and  whether  the  same  estates  or  any       Dykks 
and  which  of  them,  passed  by  his  will  or  descended  to  his  heir-at-      Taylor. 
law ;  and  that  all  such  real  estates  as  the  Master  should  find  passed 
by  the  will,  should  be  sold  with  the  approbation  of  the  Master. 

The  Master,  having  approved  of  a  state  of  facts  as  to  the  real 
estates  which  passed  by  the  will,  proceeded  to  sell  them,  but 
without  having  made  any  report  in  pursuance  of  the  decree. 

On  a  motion  being  made,  on  behalf  of  the  plaintiffs,  for  payment, 
into  Court,  of  the  purchase-money  for  Lot  8  of  the  estates,  the 
purchaser  obtained  an  order  directing  the  Master  to  inquire  and 
state  whether  the  vendors  could  make  a  good  title.  The  Master 
reported  in  the  aflSrmative.  The  purchaser  excepted  to  the  report  ; 
because  the  decree  did  not  authorize  *the  Master  to  sell  the  estates,  [  *564  ] 
until  he  should  have  made  his  report  finding  which  of  them  passed 
by  the  will. 

J/r.  BetheU  and  Mr.  Glasse  supported  the  exception. 

Mr.  James  Parker  and  Mr.  Stevens,  in  support  of  the  report, 
said  that  it  was  the  practice  of  the  Masters,  when  they  had  to 
carry  into  effect  a  decree  like  the  one  in  this  case,  to  sell  the 
estates  before  they  made  any  report  upon  the  preliminary  inquiry. 

The  Vice-chancellor  ordered  the  exception  to  stand  over  in 
order  that  he  might  inquire  into  the  practice. 

On  the  3rd  of  March, 

The  Yice-Chancellor  said  that  he  had  received  a  certificate 
from  Master  Dowdeswell,  and  made  inquiries  of  all  the  other 
Masters  except  two ;  and  the  result  was  that  it  was  the  settled 
practice  of  the  Masters,  in  all  cases  in  which  they  were  directed  to 
sell  the  real  estates  of  which  they  should  find  a  testator  died 
seised,  to  proceed  to  a  sale,  before  they  made  any  report  finding 
what  those  estates  were:  therefore,  that  practice  must  be  con- 
sidered to  be  as  binding  as  a  settled  rule  of  the  Court  was; 
and,  consequently,  he  should  overrule  the  exception. 


152 


1849.     CH.     16  SIMONS,  575—576. 


[r.r. 


1849. 
March  27. 

SHADWELL, 
V.-C. 

[  675  ] 


[  •676  ] 


EAM8AY   V.   THOKNGATE  (1). 

(16  Simona,  575—578  ;  S.  C.  18  L.  J.  Ch.  238.) 

A  testator  devised  bis  freehold  estates  to  A.  and  B.  and  their  heirs,  in 
trust  to  permit  his  wife  to  hold  and  enjoy  the  same  and  to  receive  the  rents 
thereof  for  her  life ;  and,  after  her  decease,  in  trust  to  permit  his  nephew, 
his  heirs  and  assigns  to  hold  and  enjoy  the  estates  and  to  receive  the  rents 
thereof  for  ever,  but  subject  to  the  payment  of  20/.,  yearly  for  ever,  to  his 
niece,  her  executors,  administrators  and  assigns ;  with  the  payment  of 
which  sum  the  testator  made  chargeable  his  said  estates,  in  manner  and 
form  aforesaid,  immediately  after  the  decease  of  his  wife : 

Held  that  the  niece  took  a  legal  rent-charge,  of  20/.  per  annum,  in  fee. 

This  was  a  suit  for  the  specific  performance  of  a  contract  for  the 
sale  of  a  yearly  sum  of  20L,  which  was  described,  in  the  contract, 
as  an  annuity  or  rent-charge  issuing  out  of  a  freehold  estate  called 
Gurnards,  and,  by  the  will  of  John  Wilkinson,  created  and  made 
payable  for  ever,  to  Eleanor  Wilkinson,  (under  whom  the  vendor 
claimed,)  her  heirs,  executors,  administrators  and  assigns. 

John  Wilkinson,  by  his  will  dated  in  1768,  devised  his  freehold 
farm,  called  Gurnard*s  Farm,  to  James  Gill  and  John  Jacob ;  to 
hold  to  them,  their  heirs  and  assigns  for  ever,  without  impeach- 
ment of  waste,  in  trust,  nevertheless,  that  they,  their  heirs  and 
assigns,  should  permit  his  wife,  since  deceased,  to  have,  hold  and 
enjoy  the  same,  and  to  receive  the  rents  and  profits  thereof,  for  her 
life,  without  impeachment  of  waste;  and  from  and  immediately 
after  her  decease,  upon  trust  to  permit  and  suffer  his  nephew,  his 
heirs  and  assigns,  to  have,  hold  and  enjoy  the  said  farm,  and  to 
receive  the  rents  and  profits  thereof  for  ever ;  but  subject,  never- 
theless, to  the  payment  of  20Z.,  yearly  and  every  year  for  ever,  to 
Eleanor  Wilkinson,  her  executors,  administrators  and  assigns; 
with  the  payment  of  which  said  sum  of  20i.,  the  testator,  thereby, 
made  chargeable  his  said  freehold  estate,  in  manner  and  form 
aforesaid,  immediately  from  and  after  the  decease  of  his  said  wife : 
*but  in  case  James  Wilkinson  should  die  before  the  testator's  wife, 
then  upon  trust  that  Gill  and  Jacob,  their  heirs  and  assigns,  should 
permit  and  suffer  Eleanor  Wilkinson,  her  heirs  and  assigns,  to  hold 
and  enjoy  the  said  premises  and  to  receive  the  rents  and  profits 
thereof  for  ever. 

The  question  at  the  hearing  of  the  cause,  was  whether  the  yearly 
sum  of  20Z.  was  a  rent-charge  in  fee. 

Mr.  Stuart  and  Mr.  FoUett,  for  the  plaintiff,  the  vendor,  [cited 

(1)  In  re  Trenchard  [IQOo]  1  Oh.  82,  74  L.  J.  Ch.  135, 
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Buttery  v.  Robinson  (i).]     They  distinguished  the  present  case  from      Ramsay 
The  Earl  of  Stafford  v.  Buckley  (2),  on  the  ground  that  the  annuity   thornqatb. 
in  that  case,  though  granted  in  fee,  was  charged  upon  funds  which 
were  purely  personal  in  their  nature. 

Mr,  Bethell  and  Mr.  W.  D,  Leivis,  for  the  defendant,  the  pur- 
chaser, said  that  *  *  the  annuity  was  not  a  rent-charge  or  real  [  ^^7  ] 
hereditament,  (for  the  purchase  of  which  the  defendant  stipulated), 
but  was  an  interest  of  a  personal  nature  transmissible  to  personal 
representatives :  Taylor  v.  Martindak  (3) :  that  *  *  the  Court 
was  bound  to  give  the  words,  "  executors  and  administrators,"  their 
legitimate  meaning  and  effect :  that,  at  all  events,  the  nature  of  the 
annuity  was  doubtfal ;  and,  for  that  reason,  as  well  as  because  the 
vendor  had  misdescribed  it,  the  purchaser  ought  not  to  be  compelled 
to  complete  his  purchase. 

The  Vicb-Chancbllor  : 

If  the  defendant  wishes  to  take  the  opinion  of  a  court  of  law  upon 
the  question,  whether  the  annuity  in  this  case,  is  a  rent-charge  or 
not,  I  will  direct  a  case  to  be  stated  for  the  opinion  of  a  court 
of  law. 

The  defendant's  counsel  replied  that  they  should  be  satisfied  with 
his  Honour's  opinion. 

The  Vice-chancellor  then  proceeded  as  follows  : 

In  my  opinion  the  true  construction  of  the  will  is  that  a  rent- 
charge  is  given  :  it  is  not  given  out  of  a  mixed  fund ;  but  it  seems 
to  me  that  there  has  been  a  devise  of  a  rent-charge. 

The  testator  has  devised  his  freehold  estates  to  two  persons  and  [  578  ] 
their  heirs,  in  trust  to  permit  his  wife  to  hold  and  enjoy  the  same 
and  to  receive  the  rents  and  profits  thereof,  for  her  life,  and,  after 
her  decease,  upon  trust  to  permit  his  nephew,  his  heirs  and  assigns, 
to  hold  and  enjo^  the  estates  and  to  receive  the  rents  and  profits 
thereof  for  ever.  Now  a  devise  of  tenements  to  A.  and  his  heirs,  in 
trust  to  permit  B.  and  his  heirs  to  receive  the  rents,  vests  the  legal 
estate,  in  fee,  in  B.  Then  the  testator  says  :  "  But  subject,  never- 
theless, to  the  payment  of  20i.,  yearly  and  every  year  for  ever,  to 
ray  niece  Eleanor  Wilkinson,  her  executors,  administrators  and 
assigns,  with  the  payment  of  which  said  sum  of  20Z.  I  hereby  make 

1)  28  B.  R.  656  (3  Bing.  392).  (3)  56  B.  B.  37  (12  Sim.  158). 

(2)  2  Yes.  Sen.  171. 
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chargeable  my  said  freehold  estates,  in  manner  and  form  aforesaid, 
immediately  from  and  after  the  decease  of  my  said  wife."  The 
testator  has  here  used  two  sentences  instead  of  one ;  but  the  effect 
of  his  will  is  to  vest  his  estates  in  his  nephew  in  fee,  subject  to  the 
payment  of  a  rent-charge  to  his  niece  in  fee.  Therefore,  there  is 
no  misdescription  in  the  contract :  and  there  must  be  a  decree  for 
a  specific  performance ;  and  the  purchaser  must  pay  the  costs  of 
the  suit. 


1849. 
Mareh  31. 

Shadwell, 
V..C. 

[  685] 


In  the  Matter  of  BAETHOLOMEWS  TEUSTS. 

(16  Simons,  585—588 ;  affd.  1  Mac.  &  G.  354  ;  S.  C.  1  H.  &  Tw.  565 ;  19  L.  J.  Ch. 

237;  14  Jut.  181.) 

[Affirmed  on  appeal,  as  reported  in  1  Mac.  &  G.  354,  to  be  con- 
tained in  a  later  volume  of  the  Revised  Beports.] 


1849. 
Apnl  21,2X 

SH  A  DWELL, 
V.-C. 

[590] 


PETO  V.   PETO. 

(16  Simons,  590—612 ;  S.  C.  13  Jur.  646.) 

The  eight  children  of  A.,  being  entitled  to  a  fund,  equally,  in  the  erent 
of  their  surviving  B.,  seven  of  them,  in  pursuance  of  an  arrangement  made 
amongst  themselves  whilst  the  eighth,  whose  name  was  James,  was  in 
India,  executed  a  deed,  by  which  they  and  he  were  made  to  covenant  with 
each  other,  reciprocally,  that,  in  case  any  of  them  should  die  in  B.*s  lifetime 
leaving  a  child  or  children,  such  child  or  children  should  be  entitled  to  the 
share  or  shares  of  his,  her,  or  their  parent  or  parents,  in  such  and  the  same 
manner  as  if  such  parent  or  parents  had  survived  B.  James  never  executed 
the  deed ;  but  he  and  six  of  those  who  did  execute  it,  survived  B.  The 
other  left  children,  and  those  children  claimed  to  be  entitled,  under  the 
deed,  to  their  parent's  share : 

Held  that  the  deed  was  made  upon  the  assumption  that  all  the  persons 
named  as  parties  would  execute  it,  and,  as  one  of  them  had  not  executed 
it,  it  was  not  binding  upon  the  others,  though  they  had  executed  it. 

The  testator  in  this  cause,  by  his  will  dated  the  13th  of  Septem- 
ber, 1830,  bequeathed  two  fifths  of  his  residuary  personal  estate  to 
the  then  present  children  of  Thomas  de  la  Garde  Grissell  and  Ann 
his  wife,  who  should  be  living  at  the  decease  of  their  mother.  The 
testator  died  on  the  15th  of  September,  1830.  Ann  Grissell  and 
her  husband  survived  him,  and  had  eight  children  living  at  his  death, 
namely  Thomas,  James,  Charles,  Mary  the  wife  of  Samuel  Morton 
Peto,  Hannah,  Elizabeth,  Henry  and  Martin.  On  the  25th  of 
April,  1832,  (at  which  time  Thomas  had  two  children,  and  Elizabeth, 
Henry  and  Martin  were  infants,  and    James  and    Charles  were 
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resident  in  India,)  an  indenture  was  made  or  expressed  to  be  made  Pbto 
between  Thomas,  James,  Charles  and  Hannah  and  Mr.  and  Mrs.  peto. 
Peto  of  the  first  part,  Elizabeth,  Henry  and  Martin  of  the  second 
part,  the  two  children  of  Thomas,  both  of  whom  were  infants,  of 
the  third  part,  and  Henry  Moon  of  the  fourth  part,  whereby,  after 
reciting  the  testator's  will,  and  that  it  had  been  agreed  between 
Thomas  Grissell  and  his  brothers  and  sisters  and  Mr.  Peto,  that,  in 
case  Thomas  or  any  or  either  of  his  brothers  or  sisters,  should  die 
before  their  mother  *leaving  any  lawful  child  or  children,  such  ^  *^^^  ^ 
child  or  children  should  stand  in  loco  parentis,  and  take  their 
parents'  share  of  the  testator's  residuary  personal  estate,  equally 
between  them :  and  that  Thomas  Grissell  and  his  brothers  and 
sisters  and  Mr.  Peto,  being  very  desirous  that  not  only  the  two 
children  of  Thomas,  but  all  his  other  children  thereafter  to  be  born, 
should,  in  the  event  of  his  death  and  of  his  brothers  and  sisters 
surviving  their  mother,  become  entitled  to  the  share  and  interest, 
which  Thomas  would  then  have  become  entitled  to  receive,  of  the 
tef^tator's  residuary  personal  estate,  in  case  he  had  survived  his 
mother,  had  accordingly  consented  and  agreed  to  confirm  such 
desire  by  the  now  stating  indenture,  and  to  enter  into  a  covenant, 
according  to  their  then  or  future  rights  and  interests  under  the 
testator's  will,  for  carrying  the  same  into  effect :  it  was  witnessed 
that,  in  pursuance  of  and  for  effectuating  the  recited  agreement, 
and  in  consideration  of  the  natural  love  and  affection  which  the 
brothers  and  sisters  of  Thomas  Grissell  and  which  Mr.  Peto  bore  to  the 
two  children  of  Thomas,  and  of  ten  shillings  paid  by  Moon,  Thomas 
and  his  brothers  and  single  sisters,  severally  and  respectively  and  for 
their  several  and  respective  heirs,  executors  and  administrators,  and 
Mr.  Peto,  for  himself,  his  heirs,  executors  and  administrators,  and 
for  his  wife,  did,  and  every  of  them  did,  jointly  and  severally,  cove- 
nant with  Moon,  his  executors  and  administrators,  according  to  the 
respective  rights,  shares  and  interests,  either  present  or  future,  which 
they,  the  covenantors,  parties  thereto  of  the  first  and  second  parts, 
or  any  or  either  of  them,  could  or  might  have,  in  (i)  the  residuary 
bequest  under  (i)  the  testator's  will,  of  and  in  his  residuary  personal 
estate,  but  not  further  or  otherwise,  that  the  two  children  of  Thomas 
Grissell,  and  all  and  every  other  his  child  or  children  thereafter  to 
be  bom,  or  such  of  *them  as  should  be  living  at  the  death  of  Ann  [  *^^^  J 
Grissell  provided  Thomas  Grissell  should  be  then  dead)  should 
have,  possess  and  become  entitled  to  and  receive,  in  equal  shares 

(1)  Sic. 
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Pbto  and  proportions,  such  a  distributive  share  and  interest  of  the 
Pei'o.  testator's  residuary  personal  estate,  as  Thomas  Grissell  would  have 
had  or  become  entitled  to,  in  case  he  had  survived  Ann  Grissell, 
and  had  acquired  a  vested  interest  in  such  residuary  personal 
estate  under  the  testator's  will :  and  that  Mr.  Peto  and  the  brothers 
and  sisters  of  Thomas  Grissell,  and  their  respective  executors  and 
administrators,  and  each  and  every  of  them,  would,  at  any  time  or 
times  thereafter,  upon  the  request  of  either  of  them,  and  at  the 
costs  and  charges  of  the  whole  equally,  make,  do  and  execute,  or 
cause  and  procure  to  be  made,  done  and  executed  all  such  further 
acts,  deeds,  matters  and  things  which  might  be  considered  and 
found  necessary  for  the  purpose  of  carrying  the  intention  of  the 
covenantors,  parties  thereto  of  the  first  and  second  parts,  into  effect 
and  execution  according  to  the  true  intent  and  meaning  of  the  now 
stating  indenture :  provided  always,  and  it  was  thereby  declared 
and  agreed,  by  and  between  all  the  parties  thereto,  that  the  cove- 
nant thereinbefore  contained  was  only  to  extend  or  be  construed  to 
extend  to  such  a  proportionate  part  of  the  rights,  shares  and 
interests  of  Thomas  Grissell  and  his  brothers  and  sisters  and 
Mr.  Peto  in  the  testator's  residuary  personal  estate,  as  would  make 
up  a  full  share  therein  to  the  two  children  of  Thomas,  and  all  and 
every  other  his  child  and  children  in  case  he  should  not  survive  his 
mother.  And  the  indenture  moreover  witnessed  that,  in  further 
pursuance  of  and  for  further  effectuating  the  recited  agreement  and 
intention  of  Thomas  Grissell  and  his  brothers  and  sisters  and 
Mr.  Peto,  and  for  the  consideration  aforesaid,  Thomas  Grissell  and 
[  *b9S  ]  his  brothers  and  sisters  and  Mr.  *Peto,  for  themselves,  severally 
and  respectively,  and  for  their  several  and  respective  heirs,  executors 
and  administrators,  did  mutually  covenant,  every  of  them  to  and 
with  the  others  and  other  of  them,  his  and  her  executors  and 
administrators,  reciprocally,  that,  in  case  of  the  death  of  Thomas 
Grissell,  or  any  or  either  of  his  brothers  and  sisters,  in  the  lifetime 
of  their  mother,  leaving  any  lawful  child  or  children  them  surviving, 
such  child  or  children  should  have  and  be  entitled  to  the  share 
or  shares,  of  his,  her  or  their  parent  or  parents,  of  and  in  the 
testator's  residuary  personal  estate,  in  such  and  the  same  manner, 
and  in  such  and  the  same  shares  and  proportions  as  if  such  parent 
or  parents  had  survived  Ann  Grissell,  and  thereby  become  entitled 
to  the  distributive  share  and  shares  of  the  residuary  personal  estate 
bequeathed  to  Thomas  Grissell  and  his  brothers  and  sisters  by  the 
testator's  will.    It  being  the  true  intent  and  meaning  of  the  persons, 
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parties  thereto  of  the  first  and  second  parts,  that  their  child  prto 
or  children  should,  in  the  event  aforesaid,  stand  in  loco  parentis  pg^o. 
and  take  their  parents'  share  or  shares  equally  between  them. 

By  an  indenture  dated  the  12th  of  April,  1843,  and  made  or 
expressed  to  be  made  between  Mr.  Feto,  whose  wife  was  then 
dead,  Holland  Thomas  Birkett,  who  was  then  married  to  Hannah 
Grissell,  and  Thomas,  James,  Charles,  Henry  and  Martin  Grissell 
of  the  first  eight  parts,  Thomas  de  la  Garde  Grissell  (since 
deceased),  Thomas  Grissell  and  Mr.  Peto  of  the  ninth  part, 
Thomas  Grissell  and  Mr.  Peto  of  the  tenth  part,  George  Tupp 
of  the  eleventh  part,  and  Thomas  Grissell  and  Mr.  Peto  of  the 
twelfth  part :  After  reciting  the  testator's  will ;  and  that  Thomas 
Grissell  and  his  before-named  brothers  and  sisters  wore  the  only 
children  of  Thomas  de  la  Garde  Grissell  and  Ann  his  wife  who 
were  ^living  at  the  testator's  death  ;  and  after  reciting  the  inden-  [  *594  ] 
ture  of  the  25tlL  of  April,  1882 ;  and  an  indenture  of  the  19th  of 
June,  1835,  by  which  Charles  Grissell  assigned  his  part  or  share, 
or  his  presumptive  and  expectant  part  or  share,  as  well  original  as 
accruing,  in  the  two  fifths  of  the  testator's  residuary  personal 
estate,  to  Thomas  de  la  Garde  Grissell,  Thomas  Grissell  and  Mr. 
Peto,  by  way  of  mortgage ;  and  an  indenture  of  the  22nd  of  Sep- 
tember, 1840,  by  which  Elizabeth  Grissell  assigned  her  part  and 
share,  or  presumptive  and  expectant  part  and  share,  as  well  original 
as  accruing,  in  the  two  fifths,  subject  to  the  indenture  of  the  25th 
of  April,  1882,  to  Thomas  Grissell  and  Mr.  Peto,  in  trust  for  her 
separate  use;  and  an  indenture  of  the  25th  of  November,  1840, 
by  which  Mr.  and  Mrs.  Birkett  assigned  Mrs.  Birkett's  part  or 
share,  or  presumptive  and  expectant  share  in  the  two  fifths,  to 
Thomas  Grissell  and  Mr.  Peto,  by  way  of  mortgage ;  and  an  inden- 
ture of  the  8th  of  February,  1842,  by  which  Henry  and  Martin 
Grissell  assigned  their  parts  or  shares,  or  part  or  share,  present 
and  future,  and  vested  or  contingent,  in  the  two  fifths,  to  George 
Tupp  by  way  of  mortgage  :  and  after  reciting  that  the  indenture  of 
the  25th  of  April,  1832,  had  never  been  executed  by  James,  Henry 
and  Martin  Grissell,  although  it  had  been  executed  by  all  the  other 
parties  thereto ;  and  that  Mrs.  Peto  had  left  four  children ;  and 
that  Thomas  Grissell  had  had  three  children  born  since  the  date  of 
the  indenture  of  1832 ;  and  that,  for  obviating  any  inconvenience, 
doubt  or  question  which  might  arise  from  that  indenture  not  having 
been  executed  by  James,  Henry  and  Martin  Grissell,  or  from  the 
same  indenture  having  been  executed  by  Mrs.  Peto  while  she  was 
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Pkto  under  coverture ;  and,  for  ratifying  and  confirming  the  arrange- 
P2T0.  ment  intended  by  the  said  indenture  according  to  the  iheaning  of 
[  ♦595  J  the  said  parties,  they,  the  several  parties  to  the  now  stating  •inden- 
ture of  the  first  eight  parts,  according  to  their  several  and  respec- 
tive interests  or  ownerships,  and  with  the  privity  and  approbation 
of  the  several  other  parties  thereto  so  far  as  they  respectively  could 
or  might  be  interested,  had  determined  to  enter  into  the  covenants 
and  provisions  on  their  respective  parts  thereinafter  contained  :  it 
was  witnessed  that,  in  pursuance  and  performance  of  the  recited 
determination,  each  of  the  several  parties  thereto  of  the  first  eight 
parts  (except  Mrs.  Birkett)  did  for  himself  and  herself,  and  his  or 
her  heirs,  executors  and  administrators,  and,  as  to  and  concerning, 
only,  the  acts,  deeds  and  defaults  of  himself  and  herself  respec- 
tively, and  his  and  her  respective  heirs,  executors  and  adminis- 
trators ;  and  Mr.  Birkett,  as  to  the  acts,  deeds  and  defaults  of  his 
wife,  her  executors  or  administrators,  (with  the  privity  and  approba- 
tion of  the  several  other  parties  thereto,  so  far  as  they  respectively 
could  be  in  anywise  interested,)  did  covenant  with  the  others  of 
them,  the  several  parties  thereto  of  the  first  eight  parts,  their 
executors  and  administrators,  jointly,  and  with  each  other  of  them 
the  parties  thereto  of  the  first  eight  parts,  and  his  and  her  heirs, 
executors  and  administrators,  severally,  in  manner  following ;  that 
is  to  say,  that,  (by  way  of  ratification  and  confirmation  of  the 
arrangement  made  or  intended  by  the  indenture  dated  the  25th 
day  of  April,  1882,  and  notwithstanding  the  trusts  and  provisions 
of  the  testator's  will)  upon  the  decease  of  Ann  Grissell,  the  resi- 
duary estate  (i)  of  the  testator  should  be  divided  into  as  many 
shares  as  should  be  equal  to  the  number  of  the  children  of  Ann 
Grissell  as  (i)  should  be  living  at  her  death,  and  of  her  children 
who  should  have  died  in  her  lifetime  but  have  left  any  child  or 
children  him,  her  or  them  respectively  surviving,  and  including,  in 
[  'SOS  ]  such  number,  Mary  the  deceased  wife  of  *Mr.  Peto,  and  so  that 
one  of  such  shares  should  be  allotted  and  belong  to  each  or  either 
of  the  children  of  Ann  Grissell  who  might  be  living  at  her  death, 
and  so  that  one  of  such  shares  might  be  allotted  in  respect  of  each 
or  either  of  the  children  of  Ann  Grissell  who  might  have  died  in 
her  lifetime  and  might  have  left  any  child  or  children,  him,  her  or 
them  respectively  surviving ;  and  so  that  the  child  or  children  of 
each  or  either  child  of  Ann  Grissell  who  might  so  die  in  her  life- 
time but  have  left  any  child  or  children  as  aforesaid,  (including  the 

(1)  Sic. 
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child  or  children  of  Mary  Peto,)  respectively,  might  take  per  stirpes  Pbto 
and  not  per  capita,  and  only  in  respect  of  her,  his  or  their  then  pkto. 
deceased  parent  respectively,  and  also  might  take  equally  between 
and  among  themselves,  and  as  tenants  in  common  if  more  than 
one :  And  furthermore  that  each  of  them  the  parties  thereto  of  the 
first  eight  parts,  and  his  and  her  respectiye  heirs,  executors  and 
administrators,  should  and  would,  from  time  to  time  and  at  all 
times  thereafter,  upon  the  request  and  at  the  costs  and  charges  of 
each,  any  or  either  of  the  other  parties  thereto  of  the  first  eight 
parts,  his,  her  or  their  respective  heirs,  executors  or  administra- 
tors, or  of  any  person  or  persons  entitled  or  claiming  to  be  entitled 
under  or  by  means  of  the  arrangement  thereby  made  or  intended, 
make,  do  and  execute,  or  cause  or  procure  to  be  made,  done  and 
executed,  all  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  assignments  and  assurances  for  effecting  or  perfecting, 
ratifying  and  confirming  the  arrangement  then  made  or  intended 
to  be  made,  as,  by  the  other  or  others  of  the  parties  thereto  of  the 
first  eight  parts,  his,  her  or  their  executors  or  administrators,  or 
other  the  person  or  persons  entitled  or  claiming  to  be  entitled  as 
aforesaid,  or  his,  her  or  their  respective  executors,  administrators 
or  assigns,  or  their  or  her  (i)  *respective  counsel  in  the  law,  should  [  ♦697  ] 
be  lawfully  or  reasonably  advised  or  required. 

The  last-mentioned  deed  was  executed  by  Mr.  Peto  and  Mr. 
Birkett,  and  by  Thomas,  Henry  and  Martin  Grissell :  but  James 
Grissell,  who  was  alleged  not  to  have  returned  to  England  since 
the  date  of  that  deed  and  to  be  out  of  the  jurisdiction  of  the  Court 
when  the  bill  was  filed,  never  executed  it. 

Ann  Grissell,  the  wife  of  Thomas  de  la  Garde  Grissell,  died  on 
the  28th  of  July,  1847. 

In  April,  1848,  the  bill  was  filed  by  Mrs.  Peto's  four  children, 
all  of  whom  were  infants,  against  their  father,  and  Thomas, 
Charles,  Elizabeth,  Henry  and  Martin  Grissell,  Mr.  and  Mrs. 
Birkett,  George  Tupp  and  James  Grissell.  It  stated  that,  at  the 
dat«  of  the  indenture  of  family  arrangement  of  the  25th  of  April, 
1832,  it  was  hoped  and  expected  by  Thomas  Grissell,  Mr.  and  Mrs. 
Peto  and  Mrs.  Birkett,  who  was  then  single,  that  James  and 
Cliarles  Grissell,  when  they  should  be  apprized  of  the  same 
arrangement,  and  that  Elizabeth,  Henry  and  Martin  Grissell, 
when  they  should  attain  twenty-one,  would  confirm  it,  and  would 
agree  to  enter  into  the  same  family  arrangement  as  regarded  their 

(1)  Sic. 
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peto        shares  of  the  testator's  residuary  estate ;  and  that  it  was  the  fall 

Pjbto.  intention  of  Thomas  Grissell,  Mr.  and  Mrs.  Peto  and  Mrs.  Birkett 
that  the  several  parties  who  should  execute  that  indenture,  should 
be  bound  by  the  same,  as  to  their  respective  shares  of  the  estate, 
whether  that  indenture  should  or  should  not  be  executed  by  all  the 
children  of  Thomas  de  la  Garde  Grissell  and  Ann  his  wife :  that 
Thomas  Grissell,  Mr.  and  Mrs.  Peto  and  Mrs.  Birkett,  executed  the 

[  *598  ]  last-mentioned  deed  on  *or  about  the  day  of  its  date ;  that  Charles 
Grissell  executed  it  on  the  19th  of  June,  1885,  when  he  had 
returned  from  India;  and  that  Elizabeth  Grissell  executed  it  on 
the  same  day,  being  some  time  after  she  had  attained  twenty-one ; 
but  James  never  executed  it :  that,  in  April,  1843,  it  was  hoped  and 
expected  that  James,  who  was  then  in  India,  would  join  in  con- 
firming the  family  arrangement,  though  he  had  before  refused  to 
do  so;  and  that  the  indenture  of  the  12th  of  that  month,  was 
executed  by  Mr.  Peto,  Mr.  Birkett  and  Thomas,  Henry  and  Martin 
Grissell ;  but  that  James  had  not  executed  it ;  and  that  Thomas, 
when  he  executed  it,  knew  that  James  had  refused  to  enter  into 
the  arrangement :  that  the  defendants  alleged  that  the  family 
arrangement  was  not  binding  upon  them,  because  James  had  not 
executed  the  deeds  of  April,  1882,  and  April,  1848 ;  but  the  plain- 
tiffs charged  that  the  parties  who  did  execute  those  deeds  were 
bound  by  the  family  arrangement,  as  regarded  their  respective 
shares  of  the  testator's  residuary  estate,  notwithstanding  James 
had  not  executed  them. 

The  bill  prayed  that  the  rights  of  all  parties  in  the  two  fifths  of 
the  testator's  residuary  personal  estate  bequeathed  to  the  children 
of  Thomas  de  la  Garde  Grissell  and  Ann  his  wife,  might  be  ascer- 
tained and  declared ;  and  that  it  might  be  declared  that  James 
Grissell,  on   the  death  of  Ann   Grissell,  became  entitled  to  one 

[  *59i)  1  seventh  of  the  two  fifths  (i) ;  and  that  the  remaining  *six  sevenths 
became,  under  the  will  and  the  deeds  of  family  arrangement, 
divisible  into   seven  equal  parts,  and  that  the  plaintiffs,  as  the 

(1)  It  will  be  seen,  on  refepring  to  or  one  eighth  each,  and  would  leave 

the  argument,  that  Mr,  Jaines  Parker,  James  the  like  share  and  also  the  one 

one  of  the  plaintiffs*  counsel,  contended  seventh  of  seven  filly -sixths    which 

that  the  plaintiffs  were  entitled,  not  to  accrued  to  him  on  Mrs.  Peto's  death, 

one  seventh,  but  to  six  fifty-sixths  of  That      apportionment      would      take 

the  two  fifths  of  the  testator's  residuary  nothing    at    all    from     James,    and 

estate;  as  that  apportionment  would  nothing  more  from  his  brothers  and 

leave    Thomas,    Charles,     Elizabeth,  sisters  than  they  were  bound  by  the 

Hannah,  Henry  and  Martin  Grissell,  deeds  (as   Mr.  Parker  contended)  to 

and  Mrs.  Birkett,  seven   fifty-sixths,  give  up. 
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children  of  Mrs.  Peto,  were  entitled  to  one  of  such  seven  parts ;  pno 
and  that  it  might  be  declared  that  Thomas  Grissell  and  Mr.  Peto  pj^^ 
(who  were  the  executors  of  the  will)  held  the  Bix  sevenths  of  the 
two  fifths,  as  trustees  for  the  plaintiffs  and  the  defendants  Thomas, 
Cliarles,  Elizabeth,  Henry  and  Martin  Grissell,  and  Mr.  and  Mrs. 
Birkett  and  iliose  claiming  under  them ;  or  that  the  Court  would 
declare  who  were  entitled,  and  in  what  proportions,  to  the  two 
fifths  of  the  testator's  residuary  estate. 

The  answers  of  Mr.  Peto  and  Mr.  and  Mrs.  Birkett  submitted  the 
question,  raised  by  the  bill,  to  the  judgment  of  the  Court. 

The  answer  of  Thomas,  Charles,  Elizabeth  and  Martin  Grissell, 
stated  that  it  was  part  of  the  agreement  for  the  family  arrange- 
ment mentioned  in  the  bill,  that  all  the  children  of  Thomas  de  la 
Garde  Grissell  and  Ann  his  wife,  should  agree  to  and  be  bound 
by  it ;  and  that,  as  James  Grissell  always  declined  to  be  a  party 
to  the  arrangement,  the  proposed  agreement  was  never  finally 
come  to. 

That  answer,  however,  contained  an  admission,  on  the  part  of 
Thomas  Grissell,  that  he  executed  the  deed  of  the  12th  of  April, 
1843,  after  he  knew  that  James  had  refused  to  enter  into  the 
arrangement. 

Mr.  Bethell  and  Mr.  Piggott,  for  the  plaintiffs,  said  that  the  true  [  ^^  ] 
construction  of  the  deeds  was  that  every  party  who  executed  them 
should  be  bound  by  the  arrangement,  whether  the  other  parties  did 
or  did  not  execute  them :  Bidwell  v.  Lethbridge  (i),  Collins  v. 
Pro$$er  (2) ;  and  that,  if  the  parties  had  not  intended  that  the 
deeds  should  have  that  effect,  they  would  not  have  executed  them 
so  soon  after  the  testator's  death ;  but  would  have  waited  until 
those  wlio  were  abroad  had  returned  to  England,  and  those  who 
were  infants  had  attained  twenty-one;  that,  though  Henry  and 
^lartin  had  not  executed  the  deed  of  1882  they  had  executed  tlie 
deed  of  1848,  and  thereby  had  ratified  and  confirmed  the  former 
deed. 

Mr.  James  Parker,  who  was  with  Mr.  Bethell  and  Mr.  Piggott^ 
said: 

Ab  James  Grissell  never  Executed  either  of  the  deeds,  I  admit 
that  he  is  not  bound  by  them ;  but,  I  submit  that  his  brothers 
and  sisters  are  bound  by  them,  for  all  of  them  executed  one  or 

<\)  1  BamRrd.  235.  (2)  25  E.  E.  540  (1  B.  &  0.  632). 
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Pbto        other  of  the  deeds,  and  some  of  them  executed   both :   and  the 

Pbto.        consequence  is   that   the  plaintiffs   are  entitled  to  six  fifty-sixth 

parts  of  the  share  of  the  testator's  estate  which  was  given,  by 

the  will,  to  the  children  of  Ann  Grissell  who  should  be  living  at 

her  death  (i). 

The  deed  of  1882  recites  that  it  had  been  agreed,  between  the 
children  of  Ann  Grissell,  that,  in  case  any  of  them  should  die 
[  'coi  J  before  their  mother  leaving  any  lawful  *child  or  children,  such 
child  or  children  should  stand  in  loco  parentis  and  take  their 
parents'  share.  Now  the  share  of  the  parents  was  one  eighth ; 
and,  therefore,  if  all  the  children  of  Ann  Grissell  had  executed  the 
deeds,  the  children  of  Mrs.  Peto  would  have  been  entitled,  in  the 
event  that  has  happened,  to  one  eighth:  but  as  James  did  not 
execute  the  deeds,  the  children  of  Mrs.  Peto  are  entitled  to  one 
eighth  minus  one  seventh.  For  each  of  the  other  children  of  Ann 
Grissell,  as  he  or  she  executed  the  deeds,  gave  up  one  seventh  of 
an  eighth,  or  one  fifty-sixth,  to  the  children  of  Mrs.  Peto;  and,  as 
six  of  those  children  executed  one  or  other  of  the  deeds,  the  children 
of  Mrs.  Peto  are  entitled  to  six  fifty-sixths. 

Thomas  Grissell,  though  he  now  insists  that  the  deeds  are  not 
binding  upon  him,  seems  to  have  stipulated  that  a  special  clause 
should  be  inserted,  in  the  deed  of  1832,  in  favour  of  his  children  ; 
and  accordingly  he  and  his  brothers  and  sisters  are  made  to 
covenant  for  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  &c.  and  according  to  their  respective 
rights,  shares  and  interests,  that,  if  Thomas  should  die  in  his 
mother's  lifetime,  his  children  should  have  the  share  of  the 
testators'  estate  which  he  would  have  been  entitled  to  if  he  had 
survived  his  mother.  Then  there  is  a  covenant  for  further  assur- 
ance ;  and,  after  that,  a  proviso  that  the  first  covenant  is  to  extend 
only  to  such  a  proportionate  share  of  the  rights,  shares  and 
interests  of  Thomas  and  his  brothers  and  sisters,  as  would  make 
up  a  full  share  to  his  children.  The  second  witnessing  part  of  the 
deed  provides  for  the  children  of  the  brothers  and  sisters  of  Thomas 
who  might  die  in  the  lifetime  of  Ann  Grissell ;  and,  there  too, 
Thomas  and  his  brothers  and  sisters  are  made  to  covenant  severally 
and  jrespectively,  and  each  with  the  others  and  other  of  them, 
[  *^02  ]  reciprocally :  *therefore  it  is  quite  clear  that  that  covenant  operates, 
severally,  upon  that  proportion  of  Mrs.  Peto's  presumptive  share, 

(1)  According  to  the  bill,  the  plain-      the  share  of  the  testator's  residuary 
tiffs  were  entitled  to  one  seventh  of      estate. 
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which,  ander  the  will,  would  have  come  to  each  of  the  covenanting        pbto 
parties,  on  her  death.  P^o, 

The  Vicb-Chancellor  : 

Is  there  a  proviso  that,  in  case  the  deed  should  not  be  executed 
by  all,  it  should  not  take  efifect  as  to  any  of  the  parties  ? 

Argument  resumed : 

There  is  no  such  proviso :  and,  therefore,  I  submit  that  there 
can  be  no  doubt  upon  the  question.  Besides,  it  is  impossible  to 
suppose  that  the  parties  who  were  adult  and  in  this  country  at  the 
date  of  the  deed,  would  have  executed  it  until  those  whom  they 
knew  to  be  infants  and  abroad  were  capable  of  executing  it,  unless 
they  had  meant  their  own  shares  to  be  bound  in  all  events,  and  to 
give  effect  to  the  arrangement  as  far  as  they  could.  And  I  submit 
that,  for  the  reasons  which  I  have  stated,  the  proposition  which 
the  counsel  for  the  defendants  will  contend  for,  namely,  that  the 
deed  is  abortive,  because  one  of  the  persons  named  as  a  party  did 
not  execute  it,  is  wholly  untenable. 

I  will  not  occupy  the  time  of  the  Court  by  going  through  the 
deed  of  1843 :  I  shall  make  only  one  observation  upon  it,  which 
is,  that  it  carries  out  the  principle  of  the  deed  of  1832  in  every 
respect. 

The  Solicitor-Oeneral,  for  Thomas,  Charles,  Elizabeth,  Henry 
and  Martin  Grissell,  said  : 

Supposing  that  Henry  and  Martin  had  executed  the  deed  of 
1832,  and  that  Mrs.  Peto  had  been  mi  juris  when  she  executed  it, 
we  submit  that  the  Court  could  not  *have  given  effect  to  it.  That  t  *^^'^  ^ 
instrument,  though  under  seal,  was  nothing  more  than  an  executory 
contract ;  and  therefore,  the  Court,  if  it  cannot  give  effect  to  it 
precisely  according  to  its  terms,  cannot  give  effect  to  it  at 
all.     ♦     •     * 

The  contract  was  entered  into  on  the  assumption  that  all  the  [  604  ] 
ei<;bt  children  would  concur  in  it.  But  one  of  them  says  that  he 
will  not  concur ;  and,  therefore,  it  has  become  wholly  abortive ;  for 
it  cannot  be  fully  enforced  without  his  concurrence,  and  the  Court 
will  not  enforce  it  in  part.  Besides  Mrs.  Peto  was  not  bound  by 
the  contract;  for  her  interest  in  the  fund  was  contingent  and 
reversionary;  and,  therefore,  no  act  that  her  husband  could  do, 
could  bind  it;  and,  as  she  was  a  married  woman,  her  execution  of 
the  deed  was  a  nullity.    If  she  had  survived  him,  she  might  have 

11—4 
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Pkto        said,  as  James  does,  that  she  would  have  nothing  to  do  with  the 
Prro.        contract ;  and  yet  it  is  her  children  who  are  seeking  the  benefit  of 

it.     As  far  as  thej  are  concerned,  the  deed  is  purely  voluntary ; 

and,  therefore,  a  court  of  equity  will  not  interfere  on  their  behalf. 

If  James  had  died  in  his  mother's  lifetime  and  left  children,  they 

would  have  had  an  equal  right  to  enforce  the  contract.     *    *    * 

[  COS  J  ]\fr.  Follett,  who  was  with  the  Solicitor-GenercU,  said  : 

It  is  quite  clear  that  the  intention  of  the  parties  was  that,  unless 
the  first  deed  should  be  executed  by  all  the  children  of  Ann  Grissell, 

[  «06  ]  it  should  not  be  binding  upon  any  of  them.  *  *  And  the  second 
witnessing  part  of  the  deed  affords  additional  evidence  that  such 
was  the  intention :  for  it  purports  to  make  the  children  covenant 
each  with  the  others  and  other  of  them,  mutually  and  reciprocally  ; 
therefore,  each  and  every  child  was  intended  to  be  both  a  cove- 
nantor and  covenantee,  and  the  share  of  each  and  every  of  them 
was  meant  to  be  operated  upon. 

The  arrangement  intended  to  be  carried  into  effect  by  the  deed 
of  1848,  was  a  new  arrangement.  If  it  was  not,  there  was  no 
necessity  for  a  new  deed  ;  or  for  the  parties  to  the  old  deed  being 
made  parties  to  it.  It  is  evident,  however,  that,  like  the  old  deed, 
it  was  not  intended  to  be  binding  upon  any  of  the  persons  named 
as  parties,  unless  all  of  them  executed  it.  But,  supposing  that  the 
new  deed  was  meant  to  carry  out  the  arrangement  intended  to  be 

[  *607  ]  *inade  by  the  old  deed,  and  to  be  binding,  in  all  events,  upon  the 
parties  who  should  execute  it ;  the  children  of  Mrs.  Peto,  who  are 
the  only  plaintiffs  on  this  record,  are  entire  strangers  to  it.  The 
contract  which  they  are  seeking  to  enforce,  could  not  have  been 
enforced  against  them,  nor  could  it  have  been  enforced  against 
their  mother,  under  whom  they  claim :  therefore  there  is  no 
mutuality  between  them,  nor  was  there  any  mutuality  between 
their  mother  and  the  parties  against  whom  they  are  seeking  a 
performance  of  the  contract. 

The  Vicb-Chancellor  : 

Mrs.  Peto's  share  was  not  bound  by  either  of  the  deeds  ;  there- 
fore, nothing  was  given  by  her ;  and  nothing  could  have  been  given 
by  her  children,  for  they  are  infants. 

Mr.  Roll   and   Mr.    Willcock  appeared  for    Mr.  Peto,   and 
Mr.  and  Mrs.  Birkett,  but  did  not  take  any  part  in  the  argument. 
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Mr.  Toller  appeared  for  George  Tupp,  and  opposed  tlie  claim  Peto 
made  by  the  bill,  on  the  same  grounds  as  the  Solicitor-General  and  p^^ 
Mr.  Fdlett  had  done. 

Mr.  James  Parker,  in  reply : 

*  *^  I  submit,  first,  that,  as  the  deeds  contain  as  many  cove-  [  6io  ] 
nants,  each  separate  and  distinct  from  the  other,  as  there  \vere 
children  of  Ann  Grissell,  all  her  children  who  executed  the  deeds 
are  bound  by  them,  notwithstanding  there  was  one  non-executing 
child:  secondly,  that  each  of  those  contracts  is  supported  by  a 
valuable  consideration :  thirdly,  that  the  plaintififs  are  entitled  to 
the  benefit  of  the  contracts  made  with  their  father,  and  that  the 
effect  of  them  is  to  give,  to  the  plaintiffs,  the  one  seventh  of  an 
eighth,  which  accrued  to  the  executing  children  on  Mrs.  Peto's  death. 

Thb  Yicb-Chancbllob  : 

I  am  quite  clear  that  the  construction  of  the  deeds,  which  the 
plaintiffs'  counsel  have  contended  for,  is  not  the  proper  construc- 
tion. It  seems  to  me  to  be  perfectly  plain,  on  looking  at  the  deeds, 
that  they  were  made  upon  the  supposition  that  all  the  children  of 
Ann  Grissell  *  would  ultimately  concur  in  the  intended  arrange-  [  *cii  ] 
ment ;  and  I  infer,  from  the  mode  in  which  the  claim  on  behalf 
of  the  plaintiffs,  has  been  made  in  Court,  that  their  counsel  feel 
that  the  deeds  were  made  upon  that  supposition. 

The  language  of  the  first  deed  is,  merely,  a  declaration  that,  if 
any  one  of  the  eight  children  of  Ann  Grissell  should  die  in  her 
lifetime  leaving  children,  the  children  of  the  child  so  dying,  should 
stand  in  loco  parentis  and  take  their  parent's  share.  And  the  same 
thing  is,  in  effect,  asserted  by  the  language  of  the  second  deed.  I 
can  see  no  substantial  difference  between  them.  Is  it  not  clear, 
therefore,  that  what  the  parties  contemplated  was  this ;  that,  in 
the  event  of  any  of  the  children  of  Ann  Grissell  dying  before  her  and 
leaving  children,  those  children  should  represent  and  take  the 
share  of  their  parent  ?  Now  what  was  the  parent's  share  ?  Each 
parent's  share  was  one-eighth.  It  is  not  pretended  to  be  said  that 
that  is  the  construction  which,  under  the  existing  circumstances, 
is  to  be  put  on  the  words ;  because  the  plaintiffs  are  willing  to  take, 
from  those  six  children  who  executed  the  deed  and  survived 
Ann  Grissell,  that  portion  of  an  eighth  which  each  of  those  six 
children  has  l)ecome  entitled  to  in  consequence  of  Mrs.  Peto  having 
died  before  Ann  Grissell ;  and  therefore  the  plaintiffs  are  contented 
to  take  what,  in  the  aggregate,  is  not  commensurate  with  an  eighth. 


166  1849.    CH.    16  SIMONS,  611—612.  [K,n. 

Pbto  But  the  plaintiflfs,  if  they  are  entitled  to  anything,  must  be  entitled 
Pbto.  ^  one-eighth.  In  consequence,  however,  of  James  not  having 
executed  either  of  the  deeds,  they  cannot  take  one-eighth,  without 
trenching  upon  the  original  shares  of  those  six  children  of  Ann 
Grissell  who  executed  the  deeds.  But  it  would  be  absurd  to 
suppose  that,  as  the  parties  were  evidently  contemplating  a  scheme 
[  *fii2  ]  of  equality,  *so  as  to  preserve  an  equal  division  in  the  case  of  one 
of  them  dying  before  Ann  Grissell,  by  continuing  the  share  of  the 
child  so  dying  to  the  children  of  that  child — it  is  absurd  to  suppose 
that  any  one  of  the  contracting  parties  meant  to  put  himself  or 
herself  in  a  worse  situation  than  that  child  or  the  children  of  that 
child.  There  is  nothing  whatever  to  countenance  such  a  supposi- 
tion. What  the  parties  contemplated  was  the  making  of  an  equal 
division,  by  continuing  the  share  of  the  deceased  child  to  the 
children  of  that  child  ;  but  not  that  they  themselves  should  be  in  a 
worse  situation.  It  is  evident,  therefore,  from  the  first  deed  alone, 
that  the  concurrence  of  James  was  looked  to. 

Then,  after  eleven  years  had  elapsed  without  James  having 
executed  the  first  deed,  the  second  deed  was  prepared,  and  he  was 
made  a  party  to  it.  Why  was  that  done,  except  because  his 
execution  was  still  felt  to  be  necessary  in  order  to  complete  the 
arrangement  ?  But  he  never  executed  that  deed  ;  and,  therefore, 
there  is  not  the  slightest  ground  for  the  claim  made  by  the 

plaintiffs.  ^.„   _.     . 

BiU  dtsmissed  tvtth  costs. 


1849.  YATES  V.  MADDAN. 

Ajfr^i.       ^jg  Simons,  613—620 ;  S.  C.  18  L.  J.  Ch.  310;  13  Jur.  331 ;  revd.  3  Mac.  &  G. 
SiiiiDWLLL,  532  ;  21  L.  J.  Ch.  24 ;  16  Jur.  45.) 

[See  the  report  of  this  case  on  appeal  in  8  Mac.  &  6.  532, 
reversing  the  decision  of  the  Vice- Chancellor.] 


V..C. 
[613] 


1849.  HIRST  V.   TOLSON. 

Aj?rtl2^y,       (16  Simons,  620—624;  affd.  2  Mac.  &  G.  134  ;  S.  C.  2  H.  &  Tw.  359 ;  19  L.  J. 
SuADWELL  Ch.  441 ;  14  Jur.  559.) 

V  -C 

An  attorney,  to  whom  a  clerk  was  articled,  died  before  the  articles  expired : 

^        J  Held  that  the  Court  had  jurisdiction  to  order  part  of  the  premium  paid 

to  the  attorney,  to  be  repaid  out  of  his  assets. 

[Affirmed  on  appeal,  as  reported  in  2  Mac.  &  6.  184,  to  be 
contained  in  a  later  vohime  of  the  Revised  Reports.] 
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WARBURTON   v.  EARN  (1).  i849. 

April  28. 
(16  Simons,  625-637  ;  S.  C.  18  L.  J.  Ch.  312;  13  Jur.  528.)  . 

The  trustees  of  a  marriage  settlement  were  empowered  to  invest  the  trust    Shadvv  ell, 
iunds  iu  land,  and,  afterwards,  to  resell  the  lands,  with  the  consent  of  the  roki 

tenant  for  life.  Aft^r  the  tinistees  had  invested  part  of  the  funds  in  laud,  '-  -' 
the  tenant  for  life  conveyed  his  interest  under  the  settlement  to  a  pur- 
chaser, by  the  desciiption  of  all  his  life  and  other  estate  and  interest  in  all 
the  monies,  stocks,  funds  and  securities,  and  messuages,  lands,  tenements 
and  hereditaments  into  which  the  monies,  stocks,  funds  and  securities  were, 
or,  at  any  time  thereafter,  might  be  couverted  and  changed : 

Held  that  the  tenant  for  life's  power  to  consent  to  a  resale  of  the  lands 
was  not  destroyed  by  the  alienation  of  his  interest  under  the  settlement. 

By  the  settlement  on  the  marriage  of  Sir  Howard  and  Lady 
Elphinstone,  dated  the  28th  of  September,  1829,  after  reciting  that 
two  bonds  had  been  executed  to  R.  W.  Rothmanand  Herbert  Barrett 
Curteis,  the  trustees  of  the  settlement,  one  by  Sir  Howard,  for 
10,000/.,  and  the  other  by  Edward  Jeremiah  Curteis,  for  16,000/. ; 
it  was  declared  that  the  trustees  should  stand  possessed  of  the 
10,000/.  and  15,000/.,  and  of  the  stocks,  funds  and  securities  in  or 
upon  which  those  sums  should  be,  from  time  to  time,  invested 
under  the  provisions  thereinafter  contained,  in  trust  for  Sir  Howard 
for  life,  remainder  in  trust  for  Lady  Elphinstone  for  life,  remainder 
upon  the  trusts  thereinafter  declared  for  the  benefit  of  the  children 
of  their  marriage :  and  Edward  Jeremiah  Curteis  covenanted,  with 
the  trustees,  that  he,  his  heirs  or  devisees  would,  as  soon  as  the 
10,000/.  should  have  been  received  by  the  trustees,  further  and 
collaterally  secure  the  15,000/.,  by  such  a  mortgage  of  his  estates 
as,  under  the  provisions  contained  in  the  settlement  for  the  invest- 
ment of  the  trust  funds  on  real  securities,  the  trustees  would  be  at 
liberty  to  accept.  The  settlement  further  declared  that  the  10,000/. 
and  15,000/.  should  be  invested,  by  the  trustees,  in  their  names,  in 
or  upon  the  public  stocks  or  funds  or  on  Government  or  real  securities, 
or  the  stocks  or  funds  of  the  Bank  of  England  or  the  ^East  India  [  *^^^  ] 
Company ;  and  that  it  should  be  lawful  for  the  trustees,  from  time 
to  time,  to  vary  and  transpose  all  or  any  of  the  stocks,  funds  or 
securities  which  should,  from  time  to  time,  be  subject  to  the  trusts 
aforesaid,  for,  into  or  upon  any  such  stocks,  funds  or  securities  as 
aforesaid  ;  but  that  every  such  investment,  variation  and  transposi- 
tion, if  made  during  the  lives  of  Sir  Howard  and  Lady  Elphinstone 
or  the  life  of  the  survivor  of  them,  should  be  made  with  their,  his 

(1)  Hardaker  v.  Moorhotue  (1884)  26      dmiract  [1893]  2  Ch.  332,  62  L.  J.  Oh. 
Ch.  1),  417,  53  h.  J.  Ch.  713,  50  L.  T.      430,  68  L.  T.  634. 
654 ;   In  re  Btdingfield  and  Herring's 
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Warbdrton  or  her  consent,  to  be  signified  in  writing :  And  that  it  should  be 
Faun.  lawful  for  the  trustees,  at  the  request  in  writing  of  Sir  Howard  and 
Lady  Elphinstone  during  their  joint  lives,  and,  after  the  decease  of 
either  of  them,  at  the  request  in  writing  of  the  survivor  of  thepi,  to 
call  in  and  convert  into  money  the  trust-funds  or  any  of  them,  and 
to  invest  the  same  in  the  purchase  of  any  messuages,  lands,  tene- 
ments or  hereditaments  in  England  or  Wales,  of  the  tenure  of 
freehold  or  copyhold  of  inheritance,  or  held  for  any  terra  of  years 
of  which  not  fewer  than  sixty  should  be  unexpired  at  the  time  of 
such  purchase ;  and  that  the  messuages,  &<;.,  so  to  be  purchased, 
should  be  conveyed,  surrendered  or  assigned  to  the  trustees,  their 
heirs,  executors,  &c.,  according  to  the  tenure  thereof ;  and  that  the 
trustees,  their  heirs,  executors,  &c.,  should,  with  the  consent  of  Sir 
Howard  and  Lady  Elphinstone  during  their  joint  lives,  and,  after 
the  decease  of  either  of  them,  with  the  consent  in  writing  of  the 
survivor  of  them,  and,  after  the  decease  of  the  survivor  of  them, 
then  at  the  discretion  of  the  trustees,  resell  the  messuages  &c.,  and 
stand  possessed  of  the  proceeds  upon  the  trusts  which  would  be 
then  subsisting  and  capable  of  taking  effect  in  the  trust  funds  if  the 
same  had  not  been  called  in  and  converted  into  money  and  invested 
in  the  purchases  thereinbefore  mentioned ;  and  that  the  heredita- 
[  ♦627  ]  ments  so  to  be  purchased  should,  in  the  mean  time,  *be  considered 
as  personal  estate,  and  the  rents  thereof  be  paid  to  the  persons  and 
applied  in  the  manner  to  whom  and  in  which  the  interest,  dividends, 
&c.,  of  the  trust  funds  would  have  been  payable  and  applicable  if 
no  conversion  of  the  same  into  real  estate  had  taken  place:  and  the 
settlement  empowered  the  trustees,  at  such  request  as  aforesaid,  to 
exchange  any  of  the  hereditaments  which  should  have  been  so  pur- 
chased, for  any  such  estates  as  the  trustees  were  thereby  authorized 
to  purchase  ;  and  to  lease  the  hereditaments  to  be  purchased  and 
received  in  exchange,  but,  during  the  lives  of  Sir  Howard  and  Lady 
Elphinstone  or  the  life  of  the  survivor  of  them,  with  their,  his  or 
her  concurrence ;  and  it  also  empowered  Sir  Howard  and  Lady 
Elphinstone,  during  their  joint  lives,  and  the  survivor  after  the 
death  of  either  of  them,  and  the  executors  or  administrators 
of  the  survivor  after  the  death  of  both  of  them,  to  appoint  new 
trustees. 

In  October,  1838,  the  trustees,  at  the  request  of  Sir  Howard  and 
Lady  Elphinstone,  agreed,  in  consideration  of  Sir  Howard's  bond 
for  10,000Z.  being  delivered  up  and  cancelled,  to  purchase  of  him 
two  farms  of  which  he  was  seised  in  fee,  and  one  of  which  was 
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called  the  Bidge  farm,  and  also  a  hoase  in  Eaton  Place,  Middlesex,  warburton 
of  which  he  was  possessed  for  a  term  of  eighty  years  from  the  25th        fabk. 
of  March,  1830  :  and,  by  indentures  of  the  7th  and  8th  of  October, 
1883,  Sir  Howard  conveyed  the  farms  and  house  to  the  trustees,  and 
they  delivered  up  his  bond  to  him. 

By  an  indenture  dated  the  24th  of  June,  1835,  Sir  Howard 
mortgaged  his  life  and  other  estate  and  interest  in  the  sums  of 
10,000/-  and  15,O0OZ.  settled  by  his  *marriage  settlement,  and  in  t  *^28  ] 
all  the  monies,  stocks,  funds  and  securities,  messuages,  lands, 
tenements,  and  hereditaments,  freehold,  leasehold,  and  copyhold, 
into  which  the  monies,  stocks,  funds  and  securities  thereinbefore 
mentioned  and  intended  to  be  thereby  assigned,  or  any  of  them  or 
any  part  thereof,  then,  were  or  was,  or  at  any  time  or  times  there- 
after might  be  converted  and  changed,  to  William  Cowburn,  his 
executors,  administrators,  and  assigns,  for  securing  the  repayment 
of  2,500{. ;  and  the  indenture  empowered  Cowburn  to  sell  the  here- 
ditaments, monies,  stocks,  funds,  securities  and  premises  thereby 
assigned,  in  default  of  payment  of  the  2,500/. 

By  an  indenture  of  the  31st  of  July,  1888,  Sir  Howard  [further 
charged  the  property  comprised  in  the  mortgage  with  3,000/.,  in 
favour  of  Cowburn]. 

By  an  indenture  of  the  20th  of  November,  1846,  Sir  Howard,  in  [  629  ] 
consideration  of  8,456/.  which  he  then  owed  to  Edward  Barrett 
Curteis,  assigned  (subject  to  Cowburn's  securities)  all  his  life  and 
other  estate  and  interest  in  the  10,000/.  and  15,000/.  settled  by  his 
marriage  settlement,  and  in  the  freehold,  copyhold  and  leasehold 
hereditaments  purchased  with  parts  of  those  sums,  and  also  all  his 
part  or  share  and  parts  or  shares,  and  life  and  every  other  estate 
and  interest  of  and  in  all  the  monies,  stocks,  funds  and  securities, 
and  messuages,  lands,  tenements  and  hereditaments,  freehold,  copy- 
hold and  leasehold  into  which  the  monies,  stocks,  funds  and  securi- 
ties and  other  property  thereinbefore  mentioned,  and  his  interest 
wherein  was  thereby  assigned,  were  or  was,  or,  at  any  time  there- 
after, might  be  converted  and  changed,  to  Edward  Barrett  Curteis, 
his  executors,  &c.,  in  trust,  without  further  notice  to  or  authority 
from  Sir  Howard,  to  sell  the  same,  and  to  retain  the  8,456/.  out  of 
tlie  proceeds,  and  to  pay  the  surplus,  if  any,  to  Sir  Howard. 

By  an  indenture  of  the  29th  of  March,  1847,  all  the  life  and  every 
other  estate  and  interest  of  Sir  Howard  in  the  10,000/.  and  15,000/. 
and  in  all  the  monies,  stocks,  funds  and  securities,  messuages,  lands, 
tenements  and  hereditaments,  freehold,  leasehold  and  copyhold, 
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vVi^RBUKTON  in  which  the  monies,  stocks,  funds  and  securities  thereinbefore 
Fabn.  mentioned,  were,  or,  at  any  time  thereafter,  might  be  converted 
and  changed,  and  all  Gowburn's  estate,  right,  title,  interest,  claim 
and  demand  of  or  in  the  same  premises,  were,  for  the  consideration 
therein  mentioned,  assigned,  by  Cowburn,  to  Edward  Barrett 
[  *630  ]  Gurteis,  his  ^executors,  administrators  and  assigns,  absolutely,  for 
and  during  the  life  of  Sir  Howard  (i). 

By  lease  and  release  of  the  29th  and  80th  of  January,  1836,  the 
release  being  made  between  Sir  Howard  and  Lady  Elphinstone  of 
the  first  part,  Bothman  and  Herbert  Barrett  Gurteis  of  the  second 
part,  the  plaintiff  of  the  third  part  and  Gowburn  of  the  fourth  part, 
Sir  Howard  and  Lady  Elphinstone,  in  exercise  of  the  power  for 
that  purpose  contained  in  the  settlement,  appointed  the  plaintiff  to 
be  a  trustee  in  Kothman's  place ;  and  the  freehold  hereditaments 
which  were  then  subject  to  the  trusts  of  the  settlement,  were 
conveyed  (2)  to  Gowburn,  his  heirs  and  assigns,  to  the  ase  of  the 
plaintiff  and  Herbert  Barrett  Gurteis,  their  heirs  and  assigns,  upon 
the  trusts  of  the  settlement. 

In  November,  1847,  the  plaintiff  and  Herbert  Barrett  Gurteis 
agreed,  with  the  consent  in  writing  of  Sir  Howard  and  Lady 
Elphinstone,  to  sell  the  Ridge  farm  to  the  defendants.  In  December 
following,  H.  B.  Gurteis  died. 

In  January,  1849,  the  bill  was  filed  for  a  specific  performance  of 
the  agreement.     It  alleged  that  Edward  Barrett  Gurteis  was  willing 
and  had  offered,  if  necessary,  to  join  in  making  a  title  to  the  farm 
to  the  defendants. 
[  <>^i  ]  The  defendants  by  their  answer  said  that  they  were  advised  that, 

under  the  circumstances  stated  in  the  bill,  and  by  reason  of  the 
mortgage  security  executed  by  Sir  Howard  to  Gowburn,  and  of  the 
exercise  of  the  power  of  sale  therein  contained  and  of  the  sale 
thereunder  of  Sir  Howard's  life-interest  by  Gowburn  to  Edward 
Barrett  Gurteis,  Sir  Howard  had  parted  with  the  whole  of  his  life- 
interest,  and  the  same  was  then  vested  in  E.  B.  Gurteis,  and, 
therefore.  Sir  Howard  was  unable,  under  the  terms  and  provisions 
of  the  settlement,  to  give  a  valid  consent  to  the  sale  of  the  farm, 
without  which,  the  defendants  were  advised,  the  plaintiff  was  not 
authorized  to  sell  the  farm,  and  was  unable  to  make  them  a  good 

(1)  The  above  deed  is  set  forth,  cor-  that  did  not  appear  from  the  statement 

rectly,  from  the  statement  of  it  in  the  in  the  bill. 

bill.    In  the  argument,  it  was  said  to         (2)  The  bill  did  not  state  by  whom, 

have  been  made  in  exercise  of  the  Gowburn  was  Sir  Howard's  solicitor, 
power  of  sale  given  to  Gowburn ;  but 
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title  thereto :  and  that  the  only  point  at  issue  between  them  and  Warburton 
the  plaintiff,  was  whether  the  power  of  consenting  to  the  sale  in  farn. 
question  in  this  suit,  as  required  by  the  settlement  and  thereby 
vested  in  Sir  Howard  and  his  wife,  was  not  a  personal  power  and 
confidence  vested  in  Sir  Howard,  appendant  to  his  life-interest 
under  the  settlement,  and,  in  law  and  equity,  extinguished  and 
destroyed  and  no  longer  validly  exercisable  by  him  by  reason  of  the 
alienation  of  such  his  life-interest,  nor,  by  law,  validly  transferable 
to  or  validly  exercisable  by  the  alienee  of  such  life-interest. 

Mr.  Bethell  and  Mr.  Blunt  for  the  plaintiff : 

*  *  If  the  power  had  been  given  to  Sir  Howard,  himself,  the       [  6S2  ] 
alienation  of  his  life-interest  might  have  incapacitated  liim  from 
exercising  it;   but    the  power  is  given  to  the  trustees;  and  Sir 
Howard  and  his  wife  are  to  check  the  exercise  of  it.     The  power 

given  to  them  is  a  power  to  control  the  acts  of  others ;  and  it  is 
given,  not  in  respect  of  any  estate  vested  in  them,  but,  in  respect 
of  confidence  reposed  in  them,  personally;  and,  therefore,  it  is 
quite  immaterial  whether  they  keep  or  part  with  any  interest  they 
may  have  in  the  property.  If  they  part  with  their  own  interests, 
they  are,  nevertheless,  to  protect  the  interests  of  their  children. 
In  this  case,  however,  Lady  Elphinstone  has  not  parted  with  her 
interest :  what  gromid  then  is  there  for  saying  that  she  is  deprived 
of  her  right  to  exercise  her  judgment  as  to  the  propriety  of  the 
sale  ?  The  single  act  of  her  husband  cannot  deprive  her  of  that 
right.     ♦     ♦     ♦ 

Mr.  James  Parker  and  Mr.  Rogers  for  the  defendants.    *     *     *       [  634  ] 

(Thb  Vice-Chancbllor  :  Curteis  appears,  on  the  face  of  his  con- 
veyance, to  have  taken  convertible  property.  It  seems  that  he  did 
not  stipulate  for  a  life  interest  in  land  ;  but  that  it  was  indifferent 
to  him  whether  he  took  *that  interest  in  land  or  in  money.)  [  *^^^  ] 

♦  ♦    *  There  is  another  objection  which  we  have  not  yet  adverted       [  636  ] 
to,  namely,  that  the  plaintiff  was  not  duly  appointed  a  trustee  of 

the  settlement.  For  the  deeds  executed  for  that  purpose,  were 
not  made  until  Sir  Howard  had  assigned  his  life-interest  to  Gowburn, 
and  thereby  deprived  himself  of  the  power  to  appoint  new  trustees. 

Thb  Vicb-Chamcellor  : 

I  do  not  think  that  there  is  much  difiiculty  in  deciding  this  case. 
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[r.r. 


Wabburton 

r. 

Fabk. 


[  *637  ] 


With  respect  to  the  legal  estate,  there  can  be  no  doubt  that  it  is 
now  vested  in  the  plaintiff :  and,  with  respect  to  that  species  of 
power  which  Sir  Howard  Elphinstone  had  to  consent  to  an  exercise 
of  the  trust  for  sale,  it  seems  to  me  that  it  is  not  destroyed  by  the 
alienation  of  his  life-interest.  For  the  conveyance  of  that  interest 
to  the  purchaser,  shows  that  the  contract  between  him  and  the 
purchaser,  was  that  the  property  which  was  the  subject  of  the 
contract,  should  retain  its  convertible  quality ;  which  it  could  not 
do  unless  Sir  Howard  retained  his  power  of  consenting  to  an  exercise 
of  the  power  of  sale  by  the  trustees. 

Declare  that,  having  regard  to  the  language  of  the  deeds  by  which 
Sir  Howard  Elphinstone's  life-interest  under  the  settlement  was 
dealt  with.  Sir  Howard  is  still  ^capable  of  giving  a  valid  consent  to 
the  alienation,  by  the  plaintiff,  of  the  legal  estate  in  the  farm  agreed 
to  be  sold  to  the  defendants ;  and  decree  a  specific  performance  of 
the  agreement. 


1849. 
Feb.  24. 
May  2. 

SUADWBLL, 
V.-C. 

[640] 


WATTS  V.   SYMES. 

(16  Simons,  640—648;  revd.  1  De  O.  M.  &  O.  240;  16  Jur.  114.) 
[Bbversed  on  appeal  as  reported  in  1  De  G.  M.  &  6.  240.] 


1847. 
Koc.lh 

WlQBAM, 

V.-C. 

[99] 


KENT   V.   TAPLEY(l). 

(17  L.  J.  CL  99;  S.  0.  11  Jur.  940.) 

Bequest  of  a ''bond  for  500^.,  and  interest  at  5/.  percent.":  Held,  to 
carry  the  arrears  of  interest  accrued  due  thereon  at  the  death  of  the 
testator. 

William  Taplgy,  at  his  death,  left  a  testamentary  paper  in  the 
words  and  figures  following:  '*  The  nnder-dated  bonds  of  the 
mayor,  jurats,  bailiffs  and  burgesses  of  Quinborowe,  to  W.  Tapley, 
Esq.,  being  his  property,  were  placed,  at  his  request,  in  the  hands 
of  H.  Hawkins,  to  be  taken  care  of  by  him,  until  he,  W.  Tapley,  Esq., 
wishes  to  resume  the  possession  thereof.  1.  Bond  for  500L,  and 
interest  at  5  per  cent.,  dated  June  16,  1880.  2.  Bond  for  500/., 
and  interest  at  5  per  cent.,  dated  June  16,  1830.  8.  Bond,  for 
200Z.,  and  interest  at  6  per  cent.,  dated  the  25th  of  March,  1880,"  &c. 
The  paper  then  enumerated  eighteen  distinct  bonds  for  different 

(1)  Dividends  on  a  specific  bequest  ment  Act,  1870:  Pollack  v.  Pollock- 
of  stock  are  apportionable  as  at  the  (1874)  L.  B.  18  Eq.  329,  44  L,  J.  Ch. 
testator's  death  under  the  Apportion-      168,  30  L.  T.  779.— O.  A.  S. 
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amoants,  with  interest  at  5  per  cent.  "  The  above-named  bonds  ^™' 
were  restored  by  Dr.  Hawkins,  and  are  placed  in  the  hands  Taplet. 
of  Mr.  Thomas  Burford,  my  brother-in-law,  in  trust  for  the 
use  of  Mrs.  Jane  Kent,  after  my  decease. — W.  Taplby,  M.D." 
This  paper  was  attested  by  three  witnesses,  and  was  admitted  to 
probate.  Mrs.  Kent,  the  specific  legatee  of  the  bonds,  filed  the 
present  bill  against  the  heiress-at-law  of  the  testator,  Burford,  the 
trustee  of  the  bonds,  and  her  husband,  charging  that  the  personal 
estate  was  insufficient  for  payment  of  the  testator's  debts,  but  that 
the  real  estate  was  more  than  sufiScient  to  supply  the  deficiency ; 
that  the  plaintiff,  as  specific  legatee,  was  entitled  to  the  bonds  in 
question ;  and  it  prayed  a  declaration  that  the  plaintiff  was  entitled 
to  the  bonds  as  a  specific  bequest,  and  for  an  assignment  to  her 
sole  use  with  the  concurrence  of  her  husband,  and  that  the  trustee 
might  be  restrained  by  injunction  from  selling  or  assigning  the 
same. 

Mr.  Rogers,  for  the  plaintiff,  contended  that  the  gift  of  the  bonds 
was  a  specific  legacy,  and  that  the  words  of  the  bequest  carried  all 
the  arrears  of  interest  accrued  thereon  at  the  testator's  death: 
Hareourt  v.  Morgan  (l). 

Mr.  Sandys,  for  the  defendant,  distinguished  the  present  case 
from  Hareourt  v.  Morgan,  which  was  a  gift  "  of  the  amount  of  a 
bond ;  '*  and  contended  that  the  testamentary  paper  amounted  to  a 
declaration  of  trust  of  the  bonds,  for  the  testator  for  life,  with 
remainder  to  the  plaintiff;  and  that,  consequently,  the  arrears  of 
interest  would  belong  to  the  testator's  estate. 

WioBAH,  y.-G.  held,  that  as  the  paper  had  been  admitted  to 
probate,  the  gift  of  the  bonds  clearly  amounted  to  a  specific  bequest, 
and  that  such  bequest  must  be  construed  as  if  it  had  been  in  these 
terms :  ''I  give  to  Mrs.  Kent,  after  my  decease,  the  bonds 
(enumerating  them)  which  I  have  deposited  with  Burford ; "  and, 
upon  the  authority  of  Hareourt  v.  Morgan,  he  held  that  the  terms 
of  the  bequest  carried  the  arrears  of  interest  due  at  the  testator's 
death. 

(1)  44  R.  B.  2d2  (2  Keen,  27^). 


[117] 
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1848.  SARGENT  V.  ROBERTS. 

Jan.  24. 
(17  L.  J.  Ch.  117—119  ;  S.  0.  12  Jur.  429.) 

Brdck^V^C  ^  bequest  of  **  all  my  household  goods  and  furniture,  linen,  china,  glass, 

horses,  carriages,  and  all  my  other  personal  estate  not  hereinafter  men- 
tioned to  be  otherwise  bequeathed,  and  also  all  monies  in  my  banker*8 
hands  or  in  my  houses,  and  also  all  monies  which  shall  be  due  and  owing 
[•118]  to  ^me,"  held  to  be  residuary  and  not  specific ;  and  none  of  the  enumerated 

items  were  specifically  giyen. 

The  will  of  Captain  Boberts,  dated  the  16th  of  January,  1844, 
commenced  as  follows :  **  I  give  and  bequeath  unto  my  dear  wife 
Frances  all  my  household  goods  and  furniture,  linen,  china,  glass, 
horses,  carriages,  and  all  my  other  personal  estate  not  hereinafter 
mentioned  to  be  otherwise  bequeathed,  and  also  all  monies  in  my 
banker's  hands,  or  in  my  houses,  and  also  all  monies  which  shall 
be  due  and  owing  to  me.  *  ♦  * 
[119]  The  testator  left  his  widow,  son,  and  daughter  him  surviving. 

The  bill  was  filed  by  the  executors  and  trustees  for  the  administra- 
tion of  the  estate. 

The  cause  now  came  on  for  further  directions,  when  two  questions 
were  raised :  first,  [a  question  which  no  longer  requires  a  report  (i) ;] 
and,  secondly,  whether  the  gift  to  the  wife  of  all  the  household 
goods,  &c.  was  residuary,  so  as  to  render  the  household  goods,  &c. 
the  first  fund  for  the  payment  of  the  debts,  or  specific,  and  attended 
with  the  privileges  belonging  to  specific  legacies. 

Mr.  Wigram  and  Mr,  J.  H.  Law,  for  the  plaintiffs. 

«  •  «  ♦  « 

Mr.  Russell  and  Mr.  Pole  contended,  [on  the  second  point,]  that 
the  gift  to  the  wife  of  all  the  enumerated  items,  and  the  personal 
estate  not  thereinafter  disposed  of,  was  specific  and  not  residuary  ; 
and  that,  at  any  rate,  the  gifts  of  the  enumerated  items,  household 
goods,  &c.,  were  specific.     They  cited  Clarke  v.  Butler  (2). 

Knight  Bruce,  Y.-G.  said,  that,  although  there  was  a  peculiarity 
of  arrangement  in  the  words,  and  the  question  was  arguable,  he 
thought  that  he  could  not  hold  the  gift  to  be  specific,  but  that  it 
must  be  treated  as  a  general  one  (3). 

(1)  This    question    related    to    the  (2)  15  R.  R.  118  (1  Mer.  304), 

exoneration    of   a    mortgaged    estate  (3)  See  Taylor  v.    TayloVy  38  R.  R. 

under  a  will  made  before  Locke- King's  104  (6  Sim.  246). 
Act.— 0.  A.  S. 
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PURSER  V.  BRAIN.  ims. 

Jan.  21 
(17  L.  J.  Ch.  141-142.)  

An  injunction  to  restrain  a  defendant  from  using  the  particular  style  or    Sha^wkll, 
title  adopted  by  the  plaintiff,  will  not  be  granted  if  the  Court  entertains  the  '"  " 

slightest  doubt  of  the  plaintiff's  right  to  sustain  his  title  at  law,  even         ^        J 
though  the  defendant  has  issued  circulars  which  are  palpable  copies  of 
those  issued  by  the  plaintiff. 

This  was  a  motion  to  dissolve  an  injunction,  granted  in  December 
last,  to  restrain  the  defendants  from  using  the  style  and  title  of 
"The  London  Patent  Manure  Company,"  and  from  publishing 
circulars  in  imitation  of  those  used  by  the  plainti£f,  who  represented 
"The  London  Manure  Company."  The  ground  upon  which  the 
injunction  was  granted  was,  that  the  name  adopted  by  the  defendants 
so  nearly  corresponded  with  that  of  the  plaintiff,  and  the  circulars 
were  so  exactly  similar,  that  the  public  would  be  misled,  and  that 
the  plaintiff,  who  had  adopted  his  title  long  previous  to  the 
defendants,  would  be  defrauded. 

Mr.  Stuart  and  Mr.  Hislop  Clarke,  in  support  of  the  motion 
to  dissolve,  contended  that  the  plaintiff  had  not  shown  such  an 
exclusive  user  of  the  term  as  to  entitle  him  to  an  injunction,  and 
that  any  set  of  persons  associating  themselves  together  for  the  sale 
of  manure  had  just  as  much  right  to  style  themselves  the  London 
Manure  Company. 

Mr.  BetheU  and  Mr.  Bates,  in  support  of  the  injunction. 

The  Vicb-Chancellor  : 

I  agree  with  the  general  principle  laid  down  by  the  Lord 
Chancellor  that  cases  of  this  sort  must  be  disposed  of  according 
to  the  particular-circumstances  of  each  case.  When  there  is  reason 
to  believe  that  the  legal  title  is  in  the  plaintiffs,  then  it  is  right  for 
the  Court  to  interfere ;  but  it  often  happens  when  the  court  of 
equity  considers  the  legal  title  clear,  the  court  of  law  comes  to  a 
different  decision :  as,  for  instance,  in  that  remarkable  case  lately 
decided  upon  the  subject  of  cement :  Stevens  v.  Keating  (i).  It  is 
very  possible,  in  respect  of  a  patent,  that  though  there  might  have 
l>een  a  user  for  many  years,  yet  when  the  time  arrives  for  scrutinizing 
the  thing,  the  patent  may  turn  out  to  be  bad.  In  this  case  the 
right  of  the  plaintiff  to  an  injunction  is  put  upon  the  fact  that  since 
1841  he  has  sold  his  manure  under  a  particular  title,  and  the  first 

(I)  78  B.  B.  100  (2  Ph.  333). 
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PuBSER  question  is,  whether  the  sort  of  circular  issued  by  the  defendants 
Braik.  ^^^  ^^  called  a  fraudulent  imitation  of  that  adopted  by  the  plaintiff, 
and  whether  the  defendants  were  selling  their  manure  by  a  title 
under  which  the  plaintiff  has  for  so  long  a  period  sold  his,  and 
which,  he  says,  he  has  a  right  to  use.  Upon  the  question  as  to 
whether  there  has  been  a  fraudulent  imitation  of  the  plaintiff's 
[  *H2  ]  ^circular,  I  think  no  one  can  for  a  moment  doubt ;  the  malus  animus 
is  evident  to  any  one  who  compares  the  two  together :  the  plaintiff 
commences  with  these  words  :  *'  Sir, — I  beg  to  hand  you  a  list  of 
prices  of  the  different  artificial  manures,  and  to  assure  you  that 
any  order  you  may  favour  me  with  shall  be  executed  on  the  best 
terms."  The  defendants  have  actually  used  the  very  same  words, 
with  the  alteration  of  the  "  we  "  for  "  I,"  and  "  us  "  for  "  me,"  in 
order  to  meet  the  fact  of  the  appellation  of  "  Company."  Then, 
the  plaintiff's  circular  continues,  "  The  urate  of  the  London  Manure 
Company,  four  guineas  per  ton ; "  the  defendants  have  used  the 
same  words,  altering  four  guineas  to  8Z.  15s.  Then  follows  in  the 
plaintiff  *s  circular  what  may  be  called  the  article  of  flourish  : 
''  The  great  success  that  for  the  last  six  years  has  attended  this 
manure  for  turnips,  carrots,  potatoes,  mangold  wurzel,  coleseed, 
wheat,  barley,  oats  and  every  other  kind  of  roots  or  grain  crop,  as 
will  be  seen  by  the  testimonials  inclosed,  has  established  it  as  one 
of  the  best  of  all  artificial  manures."  The  very  self-same  words 
are  put  forth  by  the  defendants  in  this  part  of  the  circular,  with 
the  alteration  of  '*  seven  "  for  "  six."  No  one  can  hesitate,  therefore, 
in  declaring  this  a  fraudulent  taking  of  the  plaintiff's  words.  Then 
the  question  arises,  whether  the  Court  can  say  certainly  that  the 
user  of  the  plaintiff's  patent  is  so  clear  that  the  injunction  ought  to 
be  continued.  Upon  this  point,  I  feel  that  it  is  very  possible  a  jury 
may  think  there  has  not  been  so  long  a  user  by  the  plaintiff  of  his 
title  as  to  enable  him  to  sustain  an  action  at  law.  I  am  desirous 
of  following  the  Lord  Chanobllor's  opinion  in  this  as  in  all  other 
cases,  and  I  find  that  his  Lordship,  in  the  case  of  Spottiswoode  v. 
Clarke  (i),  where  the  copying  was  quite  as  palpable  as  in  this  case, 
refused  the  injunction.  On  this  ground,  therefore,  there  being 
some  doubt  in  my  mind  about  the  clearness  of  the  plaintiff's 
right  to  use  exclusively  the  title  he  has  adopted,  I  shall  dissolve 
the  injunction,  and  direct  the  plaintiff  to  proceed  to  a  trial  of  the 
right  at  law. 

(1)  78  E.  E.  63  (2  Ph.  164). 
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SMITH  V.  PLUMMEB.  i848. 

Jan    If) 
(17  L.  J.  Ch.  145—147.)  __ 

The  power  of  appointment  between  children  usually  given  in  a  marriage    ^h^dwell, 
settlement  could  be  effectually    released  by  deed  independently  of  the  *'  ' 

Conveyancing  Act,  1881,  s.  52{1).  L  ''^'^  J 

Thb  bill  stated  that  by  a  settlement  made  upon  the  marriage  of  [  U6  ] 
William  Smith,  since  deceased,  and  Caroline,  bis  wife,  dated  the 
22nd  of  September,  1807,  certain  freebold  estates  were  conveyed 
and  settled  to  the  use  of  \V.  Smith  and  Caroline  his  wife  for  their 
respective  lives,  and  after  the  decease  of  the  survivor,  to  the  use  of 
all  or  any  of  the  child  or  children  of  the  said  marriage,  as  W.  Smith 
and  his  wife  should  jointly  appoint,  and  in  default  of  joint  appoint- 
ment then  as  the  survivor  should  appoint.  The  husband  became 
the  survivor.  The  power  was  to  be  exercised  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation,  to  be  by 
him  sealed  and  delivered  in  manner  therein  mentioned,  or  by  his 
last  will  and  testament  in  writing ;  and  in  default  of  such  appoint- 
ment, to  the  use  of  all  the  said  children  equally  to  be  divided 
between  them  as  tenants  in  common.  That  Caroline  Smith  died 
in  Marchy  1837,  and  there  were  issue  of  the  said  marriage  five 
children  living,  and  also  several  other  children,  all  of  whom  died 
in  infancy  without  leaving  issue ;  that  W.  Smith  and  Caroline  his 
wife  never  exercised  the  joint  power  of  appointment  amongst  the 
children  ;  that  W.  Smith  executed  a  deed-poll  bearing  date  the 
5th  of  February,  1842,  which  recited  that  the  real  estates  had  been 
sold  and  converted  into  money  under  the  powers  in  the  settlement ; 
that  W.  Smith  had  never  in  any  manner  exercised  the  power  of 
selection  or  distribution  of  or  among  the  children  of  his  marriage 
with  the  said  Caroline  his  wife,  given  or  reserved  to  him  by  the 
indenture  of  the  22nd  of  September,  1807,  as  aforesaid,  and  that 
he  was  desirous  of  absolutely  releasing  and  extinguishing  such 
power;  that  by  the  said  deed-poll  William  Smith  did  absolutely 
aud  for  ever  release  and  discharge  the  hereditaments  comprised  in 
the  said  recited  indenture  of  the  22nd  of  September,  1807,  and  the 
proceeds  of  the  sale  thereof,  and  the  stocks,  funds,  and  securities 
representing   the  same,  or  any  part   thereof;  and  all  lands  and 

(1;  See  iio^  la  re  Jiadch'fft[\S\)2]  1  whether  it  can   bo    released    by   the 

C'li.  *-i7,  61   L.  J.   Ch.  Ib6.     Such  u  trustee  in  bankruptcy  of  the  original 

l»4jvt'T  may  be  prospectively  released  donee  of  the  power:  In  re  Ront  [190j] 

before  it  oomes  into  operation :  In  re  1   Ch.   94,  74  L.  J.  Ch.  22,  C.  A. — 

i  '/ihhoim$  Settietneni  [1901]  2  Ch.  82,  O.  A.  S. 
70  L.  J.  Ch.  d33 ;  but  it  is  not  clear 

B.B. — vol..  I.XXX.  12 


178  1848.     CH.     17  L.  J.  CH.  146—147.  ln.n. 

Smith  hereditaments,  if  any,  purchased  or  to  be  purchased  with  such 
Plummbe  proceeds,  stock,  funds,  and  securities  respectively,  or  any  parts 
thereof  respectively,  and  all  and,  every  person  and  persons  who 
might  become  interested  therein  respectively,  from  the  power,  and 
all  right  and  title  to  exercise  the  power  of  selection  or  distribution 
of  or  among  the  children  of  the  marriage  of  William  Smith  with 
the  said  Caroline  his  late  wife,  given  or  reserved  to  him,  William 
Smith,  in  and  by  the  said  indenture  of  the  22nd  of  September,  1807, 
as  aforesaid,  to  the  intent  that  such  power  and  all  right  and  title  to 
exercise  the  same  miglit  thenceforth  be  absolutely  released  and 
extinguished,  and  be  of  no  effect,  in  like  manner  as  if  such  power 
had  never  been  given  or  reserved  to  William  Smith. 

The  bill  then  stated  that  William  Smith  made  his  will,  dated  the 
22nd  of  May,  1843,  and  thereby,  after  referring  to  the  power  of 
appointment  given  him  by  the  settlement  of  September,  1807,  the 
testator  in  execution  of  the  said  power  gave  and  bequeathed  to  his 
eldest  son  William  Haden  Smith  the  sum  of  4,000/.  stock ;  to  his 
son  Joseph  Smith  10,000/.  stock,  and  to  his  daughter  Elizabeth 
Caroline  100/.  stock,  which  said  several  sums  comprised  nearly  the 
whole  of  the  produce  of  the  sales  of  the  estates  mentioned  in  and 
sold  under  the  said  settlement. 

The  suit  was  instituted  to  carry  the  trusts  of  the  deed  of  settle- 
ment 6f  1807  into  effect,  and  the  bill  prayed  that  in  case  the  Court 
should  be  of  opinion  that  the  deed-poll  of  the  5th  of  February,  1842, 
was  inoperative,  the  same  might  be  declared  void  and  be  delivered 
up  to  be  cancelled,  and  that  the  will  and  testamentary  appointment 
of  the  22nd  of  May,  1848,  might  be  established,  and  that  the  rights 
[  *H7  ]  of  all  parties  under  the  deed  *of  settlement,  the  deed  of  appointment 
and  the  will,  might  be  ascertained  and  declared  by  the  Court. 

Mr.  Stuart,  Mr.  Malins  and  Mr.  Steere  appeared  for  the 
plaintiffs,  and 

Mr.  «/.  Parker,  Mr.  Lowndes,  Mr.  Teed,  Mr.  Elderton, 
Mr.  WrUjht,  Mr.  Shebbeare,  Mr.  Giffard,  Mr.  Bilton,  and 
Mr.  Parsons  appeared  for  other  parties  in  the  cause. 

The  Vice- Chancellor  decided  that  the  release  of  the  power 
effected  by  the  deed-poll  of  February,  1842,  was  valid  and  effectual, 
and  that  the  children  of  the  testator  were  consequently  entitled  to 
share  the  property  in  equal  proportions,  under  the  marriage 
settlement  of  September,  1807,  as  in  default  of  appointment. 
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0U8BY  V.  HARVEY  (1).  i84a 

Feh.  11. 
(17L.  J.  Cb.  160,)  

A  bequest  of  personal  estate  in-  terms  whicb  would  create  an  estate  of    ^^a^^kll, 


inheritance  if  applied  to  real  estate  will  generally  confer  an  absolute  interest 
on  tbe  person  taking  under  the  bequest. 

The  question  in  this  case  arose  upon  the  will  of  Thomas  Harvey, 
dated  the  7th  of  July,  1810,  which  was  in  the  following  terms : 
"  1,  Thomas  Harvey,  do  bequeath  to  Sophia  Harvey,  my  grand- 
daughter, daughter  of  my  son  Charles  Harvey,  the  interest  arising 
out  of  1,500/.  stock  3/.  per  cent.  Consols  for  her  during  her  life,  and 
at  her  decease  to  descend  to  her  heirs,  male  or  female,  by  paying 
to  her  uncle,  William  Harvey,  102.  per  year  out  of  the  said  interest 
during  bia  life,  but  the  said  1,500/.  stock  to  be  by  no  means  sold 
whatsoever,  except  failure  of  issue,  and  then  to  descend  to  my  son 
Charles  Harvey,  and  his  heirs  for  ever,  for  the  safety  of  which  I 
nominate  Charles  Harvey,  the  father  of  the  said  Sophia  Harvey, 
her  guardian,  during  his  life,  and  before  his  decease  to  choose  two 
other  guardians  for  the  fultilment  of  this  my  bequest.  Of  what 
other  monies  or  goods,  &c.  I  may  possess  at  my  decease,  I  leave 
at  the  sole  disposal  of  my  son,  Charles  Harvey,  to  distribute  equally 
among  the  children,  whom  I  nominate  my  sole  executor.'' 

Mr,  Swiuburne^  for  Sophia  Harvey,  contended  that  the  words 
in  the  will  of  the  testator  constituted  an  absolute  bequest  to  her  of 
the  1,500/.  If  these  words  had  been  used  with  reference  to  real 
estate,  it  was  clear  that  they  would  have  created  an  estate  tail,  but 
as  tbe  property  was  solely  personal,  the  bequest  gave  an  absolute 
interest. 

3/r.  Wel/ord,  contra,  contended  that  this  was  a  gift  to  Sophia 
Harvey  for  life  only,  with  remainder  to  her  children. 

The  Vicb-Chancellor  : 

This  is  the  will  of  a  person  who  appears  to  have  been  most 
illiterate.  It  is  difficult  to  say  what  construction  is  to  be  piit'  upon 
tbe  words ;  but  I  do  not  see  how  I  am  to  take  the  fund  away  from 
Sophia  Harvey.  The  testator  might  very  probably  have  intended 
the  money  to  go  among  the  children ;  but,  upon  the  words  he  has 
used,  I  am  bound  to  hold  that  it  is  an  absolute  bequest  to  Sophia 
Harvey. 

(1)  The  rule  stated  in  the  head-note  particular  class  of  cases  may  be  use- 
requires  no  authority  to  support  it ;  fully  illustrated  by  the  case  here 
but   the  application  of  the  rule  to  a     reported. — O.  A.  8. 

12—2 
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jan!Zs,  3..  MILNE  V.  PARKER  (1). 

(17  L.  J.  Ch.  194—196;  S.  C.  12  Jur.  171.) 

WlOKAM, 

V.-C.  A  tenant  for  life  may  be  entitled  to  the  enjoyment  in  specie  of  Long 

[  1^4  ]  Annuities  under  an  express  direction  for  the  payment  to  her  of  the  dividends 

of  the  testator's  Qoyemment  stocks  for  her  life. 

[195]  The  testator  in   the  cause,  by  his  will,  dated  in   1816,  after 

bequeathing  certain  chattels  to  his  wife,  gave  all  and  singular  other 
his  estate  and  effects  to  trustees,  upon  trust,  from  and  after  his 
decease,  to  call  in  and  collect  and  receive  all  and  every  the  sum 
and  sums  of  money  whatsoever,  that  should  or  might  be  due  to 
him  upon  bonds,  notes,  or  other  security  whatsoever,  and  thereout 
and  out  of  any  other  part  of  his  personal  estate,  in  the  first  place, 
to  pay  all  his  just  debts,  &c.,  and  then  within  one  month  next  after 
his  decease  to  pay  into  the  hands  of  his  said  wife  the  sum  of 
2,000/.  sterUng,  for  her  own  use  and  benefit ;  and  then  upon  trust 
to  lay  out  and  invest  the  residue  thereof  in  their  or  his  own  names 
or  name  in  Government  stocks,  funds,  or  securities,  and  receive  the 
dividends,  interest,  and  annual  proceeds  thereof  from  time  to  time 
as  the  same  should  become  due  and  payable,  together  with  the 
dividends,  interest,  and  annual  proceeds  of  such  other  Government 
stocks  or  funds  as  he  (the  testator)  might  be  possessed  of  at  the 
time  of  his  decease,  and  to  pay  thereout  an  annuity  of  20/.  for  life 
to  his  housekeeper;  and,  subject  to  the  payment  thereof,  upon  trust, 
to  pay  the  whole  remaining  dividends,  interest,  and  annual  pro- 
ceeds of  the  said  stocks  and  funds  from  time  to  time  as  the  same 
should  be  received,  into  the  hands  of  liis  said  wife,  for  her  separate 
use  for  life ;  and  from  and  after  the  decease  of  his  said  wife,  upon 
trust  (subject  to  the  aforesaid  annuity),  to  pay  one  moiety  or  equal 
half  part  of  the  dividends,  interest,  and  annual  proceeds  of  his 
said  stocks,  funds,  and  securities  unto  his  niece,  Anna  Matilda,  wife 
of  Thomas  Milne,  for  her  life,  for  her  separate  use,  and  from  and 
immediately  after  her  decease  upon  the  trusts  therein  mentioned  ; 
and  as  concerning  the  other  moiety  of  the  said  stocks,  funds  and 
securities,  upon  the  trusts  in  the  said  will  mentioned;  and  all  the 
residue  of  his  estate  and  effects  the  testator  gave  to  William  Parker 
for  his  own  use  and  benefit.  At  the  death  of  the  testator,  part  of 
his  estate  consisted  of  a  sum  of  220Z.  Long  Annuities,  and  this 
having  remained  untouched  after  payment  of  the  testator's  debts 

(1)  In  Pvrttr  v.  Badddey  (1877)  5  tenant  for  life  was  not  allowed  to 
Ch.  D.  542,  where  there  was  a  power  enjoy  Long  Annuities  in  specie. — 
to  retain     existing   investments,   the      0.  A.  2S. 
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and  funeral  and  toBtamentary  expenses,  one  of  the  questions  raised       Milne 
upon  the  hearing  upon  further  directions  was,  whether  this  sum      Parkbu. 
was  to  be  enjoyed  by  the  tenant  for  life  in  specie,  or  whether  it 
was  to  be  converted,  and  the  proceeds  invested  in  a  permanent 
security  for  the  benefit  of  the  parties  entitled  in  remainder  under 
the  will. 

Mr.  Romilly  and  Mr.  Chandleas,  for  the  plaintiff,  the  tenant 
for  life. 

Mr.  Wood  and  Mr.  B.  L.  Chapman^  for  the  parties  entitled  in 
remainder. 

The   case  of  Pickup  v.  Atkimon  (i),  and  the  authorities  there 
collected,  were  referred  to  upon  the  question  of  conversion. 

WiORAM,  V.-C.  (after  stating  the  will) :  Jan.  hi. 

The  property  of  the  testator  has  been  found  by  the  Master  to 
have  consisted  at  the  time  of  his  death  partly  of  Long  Annuities  ; 
and  after  paying  the  debts  of  the  testator  these  Long  Annuities 
remain  untouched.  The  question  is,  whether  these  Long  Annuities 
are  to  be  sold,  and  the  proceeds  converted  into  Consols,  or  whether 
the  wife,  the  tenant  for  life,  is  entitled  to  enjoy  the  annuities  in 
specie.  In  considering  this  question,  I  refer  to  the  case  of  Pickvp 
V.  A  tkinson,  not  as  an  authority,  but  as  expressing  what  I  consider 
to  1)6  the  law  of  the  case.  The  law  I  conceive  to  be  this  :  that  if 
the  will  manifest  simply  an  intention  that  the  general  residue  of 
the  testator's  estate  shall  be  enjoyed  by  different  persons  in  succes- 
sion, and  there  is  nothing  to  qualify  that  simple  intention,  the 
Court,  *in  order  to  effectuate  it,  will  convert  so  much  of  the  t  **^^  ] 
testator's  estate  as  is  of  a  perishable  nature  into  investments  of 
a  permanent  character ;  and  a  general  residuary  clause  is  not  the 
less  general  because  it  may  contain  an  enumeration  of  some  of  the 
particulars  of  which  the  residue  may  consist ;  but  that  where,  upon 
the  whole  will,  the  testator  appears  to  have  intended  the  tenant  for 
life  to  enjoy  the  property  in  specie,  there,  as  the  Lord  Chancellor 
said  in  Pickering  v.  Pickering  (2),  though  it  would  not  be,  strictly 
speaking,  a  specific  bequest,  it  is  specific  to  this  extent,  that  the 
tenant  for  life  will  be  entitled  to  enjoy  it  in  specie.  When  I  first 
came  into  the  profession,  the  rule  that  requires  conversion  was  so 
far  considered  settled,  that  few  cases  raising  the  question  came 

(I)  67  E.  B.  163  (4  Hare,  624).  (2)  48  B.  B.  104  (4  My.  &  Or.  289). 
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Milne  before  the  Court.  It  was  considered  that  the  rule  must  prevail, 
Pakkkb.  unless  there  was  a  direction  in  the  will  inevitably  pointing  to  enjoy- 
ment in  specie.  In  the  reported  cases  from  the  case  of  Hotve  v. 
Lord  Dartvwiith  (i),  decided  by  Lord  Eldon  in  1802,  down  to  a 
decision  at  the  Rolls  of  Sir  John  Leich,  Collins  v.  Collins  (2),  the 
cases  upon  this  subject  are  extremely  rare ;  but  in  that  case 
Sir  John  Leach  at  last  pronounced  a  decision  which  encouraged 
tenants  for  life  to  struggle  against  the  rule ;  and  since  that  time 
no  class  of  cases  has  come  more  frequently  before  the  Court,  and 
expressions  in  the  wills  of  testators  plainly  equivocal  have  been 
held  sufficient  to  prevent  the  application  of  the  rule.  The  questions 
on  which  the  decisions  have  turned  now  make  it  difficult  to  see  on 
which  party  the  onus  lies  to  make  out  his  claim  :  the  remainder- 
man to  support  the  case  of  conversion,  or  the  tenant  for  life  to 
support  enjoyment  in  specie.  If,  in  the  present  case,  there  had 
been  a  bequest  of  all  the  Government  stock,  of  which  the  testator 
died  possessed,  to  the  widow  for  life  with  remainders  over,  I  appre- 
hend the  Court  would  not  have  required  conversion  of  the  property. 
But  in  this  case,  the  testator  directs  his  general  residue,  except 
Government  stocks,  of  which  he  should  die  possessed,  to  be  con- 
verted into  Government  stocks,  funds  and  securities,  and  then  the 
income  of  the  same  stocks,  that  is,  the  income  of  all  the  Govern- 
ment stocks,  funds,  and  securities,  is  to  be  applied  in  the  manner 
mentioned.  It  is  on  the  terms  of  the  residuary  gift  that  iny 
decision  proceeds.  The  fund  thus  constituted  is,  in  truth,  the 
testator's  residuary  estate.  The  gift  is  not  in  the  form  of  a 
residuary  gift,  with  particulars  enumerated.  The  question  is, 
whether  the  addition  to  the  Government  stock  of  which  he  should 
die  possessed,  of  that  directed  to  be  purchased  with  the  proceeds  of 
his  other  estate,  will  give  to  the  former  a  convertible  character, 
which  it  would  not  have  had  standing  alone.  I  am  of  opinion  that, 
according  to  modern  decisions,  the  Court  would  not  direct  the  Lon^ 
Annuities  to  be  converted. 

(I)  6  R.  R.  96  (7  Ves.  137).  (2)  39  E.  R.  337  (2  My.  &  K  703). 
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The    west    CORNWALL    RAILWAY    COMPANY  v.       ,,.8. 

MOWATT(I).  J^'W^jc. 

(17  L.  J.  Ch.  366—368;  S.  C.  12  Jur.  407.)  Shadwrli., 

V  -C 
By  a  Bail  way  Act.  power  was  given  to  the  directors  to  bon-ow  money         .  '\ 

upon  debentures,  when  all  the  shares  should  be  allotted  and  half  the  l  •  'M 
capital  paid  up.  The  Company  having  a  great  number  of  shares  unallotted, 
contracted  to  sell  them  to  the  defendant  at  a  discount  of  bl.  per  share,  and 
upon  pa^-mont  by  the  defendant  of  the  whole  sum  agieed  upon,  the 
Company  were  to  deliver  debentures  to  the  amount  of  bl.  per  share  to  the 
defendant,  payable  three  years  after  date,  provided  they  were  in  a  position 
legally  to  do  so.  At  the  time  of  the  contract,  much  less  than  half  the 
capital  had  been  paid  up :  Held,  upon  demurrer  to  a  bill  by  the  Company 
for  specific  performance,  that  the  contract  could  not  be  enforced. 

Qn.^  whether  the  issue  of  shares  at  a  discount  by  a  Railway  Company  is 
lawful  (2). 

This  was  a  bill  filed  by  the  West  Cornwall  Railway  Company 
against  Francis  Mowatt,  for  the  specific  performance  of  an  agree- 
ment entered  into  by  the  defendant  for  the  purchase  of  4,935 
shares  in  the  Railway  Company,  and  for  an  injunction  to  restrain 
the  defendant  from  proceeding  against  Messrs.  Denison,  the  bankers 
of  the  Company,  for  the  recovery  of  certain  other  shares  deposited 
by  the  defendant  as  security  for  the  purchase-money. 

The  bill  stated  that  the  Act  of  Parliament  authorizing  the 
making  of  the  railway  was  passed  in  the  9th  and  10th  year  of 
her  present  Majesty ;  and  it  was  thereby  enacted,  that  the  capital 
of  the  Company  should  be  500,000/.,  in  25,000  shares  of  20/.  each  ; 
that  the  directors  of  the  Company  were  empowered  to  borrow  upon 
mortgage  any  sum  not  exceeding  165,000/.,  subject  to  a  proviso, 
that  no  part  of  such  sum  should  be  borrowed  until  the  whole  of 
the  capital  of  the  Company  should  have  been  subscribed  for,  and 
one  half  actually  paid  up  ;  that  in  the  month  of  April,  1847,  4,935 
shares  remained  unallotted,  and  no  more  than  4/.  upon  eacli  share 
then  allotted  had  been  called  up ;  that  previously  to  April,  1847, 
the  defendant  F.  Mowatt  proposed  to  the  directors  of  the  Company 
to  take  in  his  own  name  all  the  unappropriated  shares  in  the 
Company,  and  that  after  various  negotiations  a  memorandum  of 
agreement  was  signed  on  the  21st  of  July,  1847,  by  F.  Mowatt 
and  by  Louis  Yigurs,  as  agent  to  the  board  of  directors  ;  which 
memorandum  was  to  the  following  effect : 

•'  Memorandum   of  agreement  between  F.  Mowatt,  of   the  one 

part,  and  Louis  Yigurs,  of  the  other  part.    For  the  considerations 

(1)  Cited  in  Iuu$  of  Court  IloUl  Co.  (2)  This  point  was  treated  as  ques- 

(lH»i8)L.  R.  6  Eq.  82,  80,  37  L.  J.  Ch.      tionable  in   Hmh   v.  O,   W,  Ry.    Co, 
692.  (1867)  L.  B.  3  Ch,  at  p.  270. 


184 


1848.    CH.    17  L.  J.  CH.  866—867. 


[R.B. 


The  West 
Cornwall 
Railway 
Company 

r. 
BlOWATT. 


[  »367  ] 


hereinafter  mentioned,  the  said  F.  Mowatt  agrees  to  take  the 
whole  of  the  unappropriated  shares  in  the  West  Cornwall  Railway 
Company,  being  4,935  shares,  and  to  pay  the  sum  of  41.  per  share, 
in  respect  of  such  shares,  on  or  before  the  16th  of  August  next, 
and  meanwhile  to  deposit  with  the  bankers  of  the  said  Company 
securities  which  will  satisfy  them  to  the  extent  of  20,000Z.  That 
so  soon  as  the  sum  of  151.  per  share  shall  have  been  paid  on  the 
said  4,935  shares,  and  the  Company  is  in  a  position  legally  to 
do  so,  they  shall  deliver  to  the  said  F.  Mowatt,  or  his  order, 
mortgage  debentures  of  the  West  Cornwall  Railway  Company, 
payable  three  years  after  date,  and  bearing  interest  at  the  rate  of 
51.  per  cent,  per  annum,  for  the  sum  of  24,675i.,  being  at  the  rate 
of  51.  per  share." 

The  bill  then  stated,  that  the  said  agreement  was  adopted  and 
confirmed  in  tlie  usual  manner  at  a  meeting  of  the  shareholders, 
held  for  that  purpose ;  and  that  in  pursuance  of  the  said  agreement, 
the  defendant  deposited  with  Messrs.  Denison  &  Co.  certain  certifi- 
cates or  shares  in  the  Manchester  and  Leeds  Railway  Company, 
as  a  security  for  the  purchase-money  agreed  to  be  paid  by  him. 
The  bill  further  stated,  that  the  plaintiffs  had  ever  since  been  ready 
to  deliver  to  the  defendant  certificates  for  the  said  4,985  shares, 
and  (upon  payment  *by  him  of  the  15Z.  per  share)  to  deliver 
debentures  according  to  the  terms  of  the  agreement,  when  and  so 
soon  as  they  could  legally  do  so ;  that  the  defendant  soon  after- 
wards paid  up  a  deposit  of  41.  per  share  upon  fifty  of  the  shares 
allotted  to  him ;  and  the  defendant  was  then  elected  chairman  of 
the  board  of  directors ;  that  applications  were  subsequently  made 
to  the  defendant  to  pay  up  the  deposit  upon  the  remainder  of  his 
shares,  but  he  refused  to  pay  the  same,  or  any  part  thereof,  and  also 
refused  to  fulfil  the  terms  of  his  said  agreement. 

The  bill  prayed  that  it  might  be  declared  that  the  defendant  was 
bound  by  the  said  agreement  of  the  2l8t  of  July,  1847,  and  that  he 
might  be  decreed  specifically  to  perform  the  same,  or  in  default 
thereof,  that  the  said  shares  belonging  to  the  defendant  in  the 
Manchester  and  Leeds  Rail  way  Company  so  deposited  as  aforesaid, 
might  be  sold  and  converted  into  money,  under  the  direction  of  the 
Court,  and  the  monies  to  be  produced  from  such  sale  might  be 
applied  in  or  towards  the  satisfaction  of  what  should  be  found  due 
from  the  defendant,  and  that  the  defendant  might  be  restrained  in 
the  mean  time  from  possessing  himself  of  the  said  shares  so 
deposited  with  Messrs.  Denison  <&  Co.,  and  from  prosecuting  any 
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action  of  law  against  the  said  bankers,  for  or  in  respect  thereof, 
and  from  transferring  the  said  shares  to  any  persons  other  than 
the  plaintiiTs. 

The  defendant  put  in  a  demurrer  to  the  bill,  for  want  of  equity 
and  parties. 


Thb  wkst 
Cornwall 
Railway 

COMPANY 

r. 

MOWATT. 


Mr.  J.  Parker,  Mr.  Roll,  and  Mr.  Toller,  in  support  of  the 
demurrer,  contended  that  the  agreement  of  July,  1847,  could  not  be 
enforced,  on  the  ground  that  the  Railway  Company  had  no  power 
to  enter  into  it.  *  *  This  agreement  would  have  the  effect  of 
rendering  the  Act  of  the  Legislature  useless.  It  was  to  sell  a  great 
portion  of  the  shares  at  5Z.  below  their  value,  so  that  the  capital  of 
the  Company  would  be  much  below  the  prescribed  amount.   *    *    * 

Mr.  BetheU  and  Mr.  Malins,  in  support  of  the  bill : 

*     *     The  liability  to  give  debentures  was  only  contingent ;  and 

before  the  defendant  required  them,  the  money  required  by  the  Act 

of  Parliament  might  have  been  paid  up,  and  the  Company  might 

have  been  in  a  position  to   have    legally  issued  them.     *     *     * 


The  Vicb-Chancbllor  : 

Suppose  a  subject  of  this  realm  were  to  contract  to  sell  all  the 

rights  and  royalties  of  the  Queen,  whenever  he  should  be  entitled 

to  them,  and  then  file  a  bill  for  specific  performance,  could  such  a 

contract  be  enforced  ?    The  sooner  this  demurrer  is  allowed   the 

better. 

Demurrer  allowed. 


[368] 


8HAEPE  V.    SHARPE(l). 

(17  L.  J.  Ch.  384—385;  S.  C.  12  Jur.  598.) 

Under  a  devise  of  all  the  testator's  real  and  personal  estate  to  A.  B.,  his 
heirs,  executors,  and  administrators,  for  his  and  their  own  use  and  benefit : 
Held,  that  real  estate  of  which  the  testator  was  seised  as  trustee  passed. 

The  testator  in  the  cause,  by  his  will,  devised  and  bequeathed 

the  whole  of  his  *residuary  real  and  personal  estate  '*  to  Robert 

Lendrum,  his  heirs,  executors,  and  administrators,  for  his  and 

their  own  use  and  benefit."     The  question  was,  whether  the  legal 

estate  in  real  property,  which  was  vested  in  the  testator  as  trustee, 

passed  under  this  general  devise. 

(1)  As  to  trust  estates  (other  than  copyholds)  see  now  the  Conveyancing 
Act,  1881,  8.  30.— 0.  A.  S. 


1848. 
July  1 5. 

WlORAM, 

v.-c. 

[  38*  ] 


[  *nb  ] 
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[r.r. 


SUARPK 

r. 
Sharp  If. 


The  Solidtor-General  and    Mr.    WiUcock    appeared    for    the 
different  parties.     Ex  parte  Shaw  (i)  was  cited. 

WiGRAM,  V.-C,  held  that  the  legal  estate  in  the  trust  property 
passed. 


1848. 
May  31. 

Lord 

COTTEKHAM, 

L.C. 
[436] 


Ex  PARTE  BARNES. 

(17  L.  J.  Oh.  436.) 

Where  a  luoatic  was  bound  by  covenant  to  grant  a  renewal  of  a  le&Fe, 
the  expenses  incurred  by  the  lessee  in  applying  to  the  Court,  under  the 
Infants'  Property  Act,  183a(l  Will.  IV.  c.  65),  for  a  direction  to  the  committee 
to  execute  a  lease  instead  of  the  lunatic,  must  be  borne  by  the  lunatic's  estate. 

This  was  a  petition  presented  by  the  administrator  de  bonis  non 
of  a  person  who  held  some  property  under  a  lease,  which  contained 
a  covenant  under  which  a  party  w^ho  was  now  a  lunatic  was  bound 
to  grant  a  renewal  of  the  lease.  It  prayed  that  tlie  committee 
might  be  directed  to  execute  a  lease  instead  of  the  lunatic.  The 
renewal  of  the  lease  was  not  opposed ;  but  it  was  contended,  on 
behalf  of  the  petitioner,  that  the  costs  of  this  application  ought  to  be 
borne  by  the  lunatic's  estate ;  and  the  committee  resisted  that  claim. 


Mr,   Premhrgasty   in   support 
Totviuend  (2). 


of    the    petition,   cited   In  re 


Mr.  James  Parker,  contra,  insisted  that,  in  the  case  cited,  the 
application  was  for  the  benefit  of  the  lunatic ;  but  that  here  the  appli- 
cation was  for  the  benefit  of  the  lessee.     He  cited  Hanson  v.  Lake  (3). 

The  Lord  Chincbllor  said  that  there  would  not  have  been  any 
necessity  for  this  application  to  the  Court  unless  the  party  who 
was  bound  to  grant  a  renewal  of  the  lease  had  become  incompetent 
to  do  so.  As,  therefore,  the  expense  had  been  occasioned  by  the 
lunatic,  he  thought  the  lunatic's  estate  ought  to  bear  the  expense. 
His  Lordship  also  added,  that  it  would  have  been  a  more  desirable 
course  if  the  committee  could  have  made  an  application  for  this 
purpose  when  he  had  occasion  to  bring  any  other  matters  before 
the  Court,  so  that  a  smaller  expense  might  have  been  thrown  upon 
the  lunatic's  estate. 


(1)  8  Sim.  159,  a  decision  to  the  like 
effect,  where  the  bequest  was  to  the 
testator's  widow,  her  heirs,  &c.,  for  her 
own  absolute  use  and  benefit,  and  to 
be  disposed  of  by  her  by  deed,  will  or 
otherwise,  as  she  may  think  lit ;  and 


see  BainJtridge  v.  Lord  Aahhurtou,  47 
1{.  R.  429  (2  Y.  &  C.  Ex.  Eq.  347\  to 
the  like  effect.— O.  A.  8. 

(-2)  78  R.  R.  1 10  (2  Phil.  34S). 

(3)  60  R,  R.  170  (2  Y.  &  C.  C.  C. 
326}. 
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MACKENZIE  v.  KING.  '»"• 

Juiie  27. 
(17  L.  J.  Ch.  448—449 ;  S.  C.  12  Jur.  787.)  July  12. 

A  testator  gave  a  fund  to  A.  absolutely,  but  directed  that  the  interest       Kniqht 
only  should  be  paid  to  her  for  her  separate  use  for  life,  and  that  after  her   Bbuck,  V.-C. 
death  the  property  should  go  to  her  children,  and  in  the  event  of  her  not         [  44^  1 
intermarrying,  nor  having  children,  the  property  to  be  at  her  disposal  by 
will  or  otherwise.    A.  being  a  widow,  sixty-four  years  of  age,  and  never 
having  had  any  children,  filed  a  bill  for  the  transfer  of  the  fund :  Held, 
that  she  was  entitled  to  it. 

Richard  Routlbdge,  by  his  will,  dated  the  23rd  of  November 
1811,  after  certain  bequests  therein  contained, — as  to  all  his  other 
property,  both  real  and  personal,  he  directed  the  same  to  be  in  trust 
for  his  daughter  Mary  Ann  Boutledge,  her  heirs,  executors,  adminis- 
trators, and  assies ;  but  the  interest  thereof  only  to  be  paid  into 
her  own  proper  hands  during  her  life,  and  not  to  be  subject  to  the 
controul  of  any  husband  with  whom  she  might  intermarry ;  and, 
after  her  decease,  the  same  interest  to  be  paid  to  her  children  by 
any  husband  she  might  intermarry  with,  till  they  should  arrive  at 
twenty-one  years  of  age ;  and  then  the  whole  property  he  gave  and 
devised  in  trust  for  the  children  of  his  said  daughter  Mary  Ann 
Routledge  to  be  equally  divided  amongst  such  children ;  and  in  the 
event  of  the  said  Mary  Ann  Routledge  not  intermarrying,  nor 
having  any  such  children,  then  the  same  property  to  be  subject  to 
her  disposal  by  will  or  otherwise. 

The  testator  died  in  1829.  Mary  Ann  Routledge  married  Mr. 
Mackenzie  in  1830.  Mr.  Mackenzie  died  in  1845.  There  never 
was  any  issue  of  the  marriage.  At  the  time  the  bill  was  filed  in 
this  suit  Mrs.  Mackenzie  was  sixty-four  years  of  age. 

The  bill,  which  was  filed  by  Mrs.  Mackenzie  against  the  trustees 
of  the  will,  prayed  that  certain  sums  of  stock,  held  by  them  on 
the  above-mentioned  trusts  of  the  will  of  the  testator,  should  be 
transferred  to  her. 

Mr.  Russell,  Mr.  K.  Parker,  Mr.  Malins,  Mr.  G.  L.  Russell, 
and  Mr.  Hetherington,  for  the  different  parties. 

Kkioht  Bruce,  V.-C.  said,  that  the  testator  directing  that  the 
money  should  be  at  her  disposal  in  the  event  of  her  not  marrying 
nor  having  children  must  be  understood  to  mean  that  it  should  be 
at  her  disposal  if  she  did  not  marry  or  if  she  should  not  leave 
•children.  "Nor"  must  be  read  "or  not."  She  could  have  no  [  •^^y  ] 
child  within    the  meaning  of  the  testator  or  of  the  Court  in 
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Maokbnzie  construing ''  child  "  unless  she  married.  The  event  of  her  remaining 
Kino.  single  did  not  seem  to  be  the  only  event  on  which  the  property  was 
to  go  over  to  her ;  there  was  another  event  contemplated,  which 
was  her  marrying,  and,  so  marrying,  not  having  any  child.  The 
testator  having  thus  specified  two  events,  one  of  them  had  happened. 
The  lady  had  married,  and  never  had  a  child.  She  was  now  a 
widow  of  mature  age.  He  thought  that  the  fund  might  be  trans- 
ferred to  her. 


i8i8.       The  ATTORNEY-GENERAL   v.  The  EAST  RETFORD 
'^:!!.'-  GRAMMAR  SCHOOL. 

[450]  An  information  was  filed  in  the  year  1821,  against  the  trustees  of  a 

grammar  school  founded  in  the  reign  of  Edward  the  Sixth,  pi-ayiDg  that  a 
new  scheme  might  be  approved  of  for  the  management  of  the  school. 
Pending  these  proceedings,  the  trustees,  in  the  year  1838,  themselves  made 
new  regulations  for  the  school,  to  which  the  usher,  who  was  appointed  pre- 
viously to  the  filing  of  the  information,  was  ordered  to  conform.  The  usher 
refused  to  be  bound  by  the  new  regulations,  and  was  consequently  dis- 
missed, and  now  presented  a  petition  under  Sir  Samuel  Romilly*s  Act, 
alleging  that  the  trustees  of  the  school  had  no  power  to  alter  the  rules,  and 
praying  that  he  might  be  reinstated :  Held,  that  the  Court  had  no  power, 
except  under  an  information,  to  decide  whether  the  trustees  had  power  to 
alter  the  regulations  of  the  school.    Petition  dismissed,  with  costs. 

This  petition  was  presented  under  Sir  Samuel  Eoinilly's  Act  (i), 
and  it  stated  that  the  Grammar  School  of  East  Retford  was  founded 
by  King  Edward  the  Sixth,  in  the  fifth  year  of  his  reign ;  that  the 
scholars  were  to  be  taught  by  a  schoolmaster  and  usher :  and  the 
bailiff  and  burgesses  of  the  town  and  their  successors,  with  the 
advice  of  the  Archbishop  of  York  for  the  time  being,  were  em- 
powered to  make  ''laudable  and  wholesome  statutes  and  ordinances 
in  writing  concerning  the  ordinance,  government,  and  direction  of 
the  schoolmaster  and  usher,  and  other  things  concerning  the  said 
school ; "  that  in  pursuance  of  the  said  authority  the  bailiff  and 
burgesses  of  the  said  town,  on  the  80th  of  April,  1552,  by  the 
advice  of  the  then  Archbishop  of  York,  ordained  statutes  and 
ordinances  for  the  direction  of  the  school,  and  the  same  were 
partly  as  follows :  First,  that  the  usher  of  the  said  school  for  the 
time  being  should  teach  such  lower  forms  and  young  scholars  in 
the  school  as  should  be  to  him  appointed  by  the  schoolmaster  of 
the  said  school  for  the  time  being,  and  should  be  obedient  in  all 
things  honest  and  lawful  concerning  the  said  school,  and  if  any 
(1)  52  Geo.  ni.  c.  101. 
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controversy  should  happen   between  them,  the  same  should  be         a.-g. 
pacified   and  ordered  by  the  bailiff  and  burgesses.     And  it  was     theEabt 
thereby  ordered  that  the  said  schoolmaster  and  usher,  or  one  of     (fR^MMAB 
them,  should  teach  these  books  and  authors :  then  followed  a  list      School. 
of  the  books  which  were  to  be  taught  in  the  school,  amongst  which 
was  included  the  teaching  of  English  grammar  and  writing,  as  well 
as  Latin  and  Greek:  and  powers  were  given  in  case  the  school- 
master or  usher  should  be  negligent  in  teaching  the  scholars  of  the 
said  school,  or  should  be  a  common  drunkard,  for  the  removal  of 
such  schoolmaster  or  usher. 

The  petition  then  stated  that  the  petitioner,  James  Holderness, 
was  duly  presented  to  be  usher  of  the  school  in  the  year  1821,  and 
that  he  took  the  appointment  under  the  belief  that  he  would  be 
employed  to  a  great  degree  in  teaching  the  Latin  language  in  the 
school ;  that  when  he  was  appointed  a  salary  of  40/.  per  annum 
was  assigned  to  him  by  the  trustees  of  the  school,  together  with 
the  use  of  a  certain  house  and  garden  theretofore  used  and 
occupied  by  the  usher  of  the  school,  and  also  the  privilege  of 
receiving  *from  each  scholar  a  payment  of  8«.  for  every  quarter  [  *4.m  ] 
for  instruction  in  writing,  or  10«.  for  instruction  in  writing  and 
arithmetic. 

It  was  then  stated  that  in  July,  1821,  after  the  petitioner  was 
appointed  usher  of  the  school,  an  information  was  filed  against  the 
bailiff  and  burgesses  of  the  town,  praying  that  a  new  scheme  might 
be  approved  of  for  the  management  of  the  school ;  that  afterwards 
and  during  the  pendency  of  such  proceedings,  and  without  the 
sanction  of  the  Court,  and  on  the  26th  of  February,  1888,  certain 
rules,  ordinances,  and  regulations  for  the  government  of  the  school 
were  approved  of  by  the  trustees  of  the  school,  and  were  confirmed 
by  the  then  Archbishop  of  York,  and  by  the  said  rules  it  was 
provided,  that  the  trustees  should  be  at  liberty  to  displace,  remove, 
or  discharge  the  usher  on  account  of  immorality,  neglect  of  duty, 
incapacity,  or  other  reasonable  cause,  and  it  was  also  provided  that 
there  should  be  no  extra  sum  charged  to  the  scholars  for  being 
taught  writing,  reading,  and  arithmetic ;  that  in  August  last  the 
Kev.  J.  H.  Brown  was  appointed  by  the  trustees  to  the  office  of 
master  of  the  school,  at  a  salary  of  240Z.  per  annum  ;  and  that  on 
the  SOth  of  the  same  month  the  petitioner  received  a  notice  to 
attend  a  meeting  of  the  trustees  to  be  held  for  the  purpose  of  con- 
sidering a  complaint  made  against  him  by  the  head  master  for 
neglect  of  duty.    It  then  appeared  that  the  complaint  was  that  the 
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A.-G.  petitioner  had  refused  to  teach  writing  and  arithmetic  to  the 
The^east  Bcholars  without  payment  of  the  extra  sum  of  10s.  per  quarter  from 
Retford      q^lqIi  scliolar,  according  to  the  terms  of  the  agreement  entered  into 

Vji  BA  mm  AB 

School.  by  him  upon  his  first  appointment  under  the  old  regulations  of  the 
school.  The  petitioner,  although  he  objected  to  teach  writing  and 
arithmetic  without  an  extra  allowance,  at  the  same  time  stated  that 
he  was  willing  to  undertake  all  such  duties  of  a  classical  kind  as 
were  prescribed  by  the  charter  of  the  school. 

In  consequence  of  this  refusal  by  the  petitioner,  a  meeting  was 
held  by  the  trustees,  at  which  a  resolution  was  passed  on  the  9th 
of  September,  1847,  removing  the  petitioner  from  his  office,  and 
giving  him  notice  to  quit  his  apartment  in  the  house  occupied 
by  him. 

The  petitioner  now  prayed  that  it  might  be  declared  by  the 
Court  that  he  had  not  been  duly  removed  from  his  said  office  of 
usher,  and  that  he  was  entitled  to  exercise  and  enjoy  the  same 
during  his  good  behaviour,  and  that  he  might  be  replaced  in  his 
said  office  by  the  trustees  under  the  authority  of  the  Court,  and 
that  the  trustees  might  be  ordered  to  allow  the  petitioner  to 
continue  in  possession  of  the  said  house  as  heretofore. 

Mr.  Bagshawe  appeared  in  support  of  the  petition. 

Mr.  J.  Baily  appeared  for  the  trustees  of  the  school,  and 
contended,  that  they  had  full  power  to  alter  the  regulations  and 
ordinances  of  the  school  in  the  manner  they  had  done  in  1838,  and 
they  were  justified  in  discharging  the  petitioner  from  his  office  of 
under-master  in  consequence  of  his  refusal  to  be  bound  by  these 
regulations. 

Mr.  Tiviss  and  Mr.  Blunt  appeared  for  the  Attorney-General. 

Mr.  Bagshawe  was  heard  in  reply. 

The  Vicb-Chancbllor  : 

It  appears  to  me  to  be  a  very  simple  case.  Under  the  ancient 
statutes  there  was  to  be  a  certain  course  pursued  by  the  masters, 
and  in  1838  the  trustees,  acting  under  what  they  thought  competent 
authority,  established  new  rules  and  regulations,  and  desired  that 
this  gentleman,  Mr.  Holderness,  who  was  appointed  in  May,  1821, 
should  conform  to  those  rules.  The  quarrel  has  been  whether  he 
will  or  will  not  conform  to  those  rules,  and  it  appears  that  he  is 
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determined  to  act  under  the  old  regulations ;  but  on  a  petition  of 
this  kind  I  do  not  think  that  I  have  any  jurisdiction  to  determine 
whether  the  trustees  have  or  have  not  properly  altered  the  old  rules 
liy  the  rules  of  1838.  It  is  strange  that  when  there  was  an  infor- 
mation filed,  and  a  decree  made  referring  it  to  the  Master  to  see 
what  has  been  done,  the  petitioner  should  have  been  advised  to  file 
a  separate  petition  under  Sir  Samuel  Bomiily's  Act.  The  question 
to  be  decided  is,  whether  the  trustees  were  right  in  altering  the  old 
rules,  and  that  can  only  be  decided  under  the  information.  The 
petition  must,  therefore,  be  dismissed,  with  costs. 


A.-G. 

r. 

The  Bast 

Retford 

Grammar 

School. 


Thk  ATTOKNEY-GENEKAL  v.  The  CLOTHWORKEES 

COMPANY. 

(17  L.  J.  Ch.  456—157.) 

Certain  copyhold  lands  having  been  devised  to  trustees  for  the  benefit  of 
a  chanty,  and  the  copyholds  having  been  enfranchised,  the  Court  directed 
the  trustees  to  convey  the  legal  estate  to  the  Company. 

This  was  a  petition  which  stated  that  in  the  year  1569  certain 
copyhold  property  at  Islington,  amounting  to  about  twenty-three 
acres,  was  vested  in  trustees  for  the  benefit  of  the  Clothworkers 
Company,  by  a  person  named  Lady  Fackington.  In  process  of 
time  it  became  desirable  that  the  property  should  be  let  out  on 
building  leases,  and  it  being  thought  advisable  that  the  copyholds 
should  be  enfranchised,  an  information  was  filed,  under  which  a 
reference  was  made  to  the  Master,  who  reported  that  it  would  be 
proper  for  the  copyhold  to  be  enfranchised.  The  enfranchisement 
was  consequently  effected,  and  a  petition  was  now  presented,  pray- 
ing the  Court  to  direct  that  the  legal  estate,  which  had  been  vested 
in  trustees,  might  be  conveyed  to  the  Clothworkers  Company. 

Mr.  Lloyd,  in  support  of  the  petition,  contended  that  the 
intervention  of  trustees  was  only  requisite  while  the  estate  remained 
of  copyhold  tenure,  since  the  corporation  were  unable  to  hold  a 
copyhold  estate ;  but  now  that  the  property  had  been  enfranchised, 
it  was  desirable  (to  save  the  expense  of  making  all  the  trustees 
parties  upon  every  transaction  relating  to  the  property),  that  the 
legal  estate  should  be  vested  in  the  Clothworkers  Company.  The 
trustees  were  originally  twenty  in  number,  and  there  were  nineteen 
still  alive.  A  licence  had  been  granted  in  the  time  of  Charles  II. 
for  enabling  the  corporation  to  hold  lands  in  mortmain,  consequently 
there  could  be  no  objection  on  that  score. 


1848. 
July  22. 

ShadwblTj, 
V.-C. 

[456] 
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A.-G. 

V. 

The  Cloth- 

WOKKBBS 

Company. 


[  N^T  ] 
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Mr.  Blunt  appeared  for  the  Attomey-Oeneral ;  and 


[r-r. 


Mr,   Rogers  and  Mr.  Goodeve,  for  parties  interested  in  the 
charity. 

The  Vice-Chancbllor  : 

The  case  stands  in  this  way:  the  testatrix,  Lady  Packington, 
having  only  copyhold  lands  to  devise,  *could  not  convey  them  to 
the  corporation  without  the  intervention  of  trustees  ;  she,  therefore, 
appointed  twenty  trustees,  in  whom  the  property  was  vested,  but  it 
was  virtually  to  be  under  the  dominion  of  the  Glothworkers 
Company,  in  the  same  way,  in  effect,  as  if  the  lands  had  been 
devised  to  the  Company.  It  was  afterwards  found  desirable  that 
the  copyholds  should  be  enfranchised.  What  is  now  asked  by  the 
petition  is  to  have  the  legal  estate  vested  in  the  Company,  for  the 
purpose  of  avoiding  the  expense  occasioned  by  the  continual 
renewal  of  trustees ;  and  as  there  has  been  a  licence  granted  to  the 
corporation  to  hold  lands  in  mortmain,  I  think  it  would  be  bene- 
ficial to  the  Company  that  this  should  be  done.  The  trustees  have, 
in  fact,  nothing  to  do  with  the  matter ;  and  they  may  rid  them- 
selves of  the  trouble  by  conveying  the  legal  estate  to  the  Company. 
Under  these  circumstances,  I  shall  allow  the  petition. 


1848. 
July  10. 

Sua  DWELL, 
V.-C. 

[469] 


[  M70  ] 


JONES   V.   EVANS. 

(17  L.  J.  Ck  469—470;  S.  C.  12  Jur.  664.) 

An  agx-eement  was  entered  into  with  two  vendors  for  the  sale  of  two 
sixths  of  certain  leasehold  property,  together  with  other  the  estates  and 
intei-est  of  the  vendors  therein.  It  tmiied  out  that  the  vendors  were  only 
entitled  to  two  twenty-one  parts  each  of  the  estate :  Held,  that  the  pur- 
chaser was  entitled  to  specific  performance  of  the  contract,  to  the  extent  of 
the  vendors'  interests,  with  a  proportionate  abatement. 

This  was  a  bill  filed  by  the  purchaser  of  an  estate  for  the  specific 
performance  of  an  agreement,  dated  the  8th  of  January,  1847,  *by 
which  it  was  recited  that  James  Evans  and  Thomas  Jones  were 
each  of  them  entitled  to  two  sixth  parts  of  and  in  the  residue  of  a 
term  of  ninety-nine  years  in  certain  lands  ;  and  by  the  said  agree- 
ment it  was  witnessed  that,  in  consideration  of  the  sum  of  140/. 
to  them  the  said  J.  Evans  and  T.  Jones,  paid  by  the  plaintiff, 
Hector  Jones,  they,  the  said  J.  Evans  and  T.  Jones,  respectively 
agreed  to  assign  to  the  plaintiff  the  said  two  sixth  parts  or  shares 
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f. 
Evans. 


in  the  said  leasehold  property,  together  with  all  other  their  rights  jonks 
and  interests  therein ;  and  each  of  the  said  parties  was  further 
bound  in  the  sum  of  SOL,  to  be  recovered  as  liquidated  damages, 
to  perform  the  said  agreement.  Upon  the  execution  of  the  said 
agreement  the  sum  of  1/.  was  paid  by  the  plaintiff  to  each  of  the 
said  vendors  by  way  of  deposit.  It  turned  out  upon  investigation 
of  the  title  of  the  vendors,  that  instead  of  being  entitled  to  two 
sixth  parts  of  the  said  premises,  they  were  only  entitled  to  two 
twenty-one  parts  each,  and  in  consequence  of  this  discovery  they 
refused  to  complete  the  contract,  and  tendered  the  sum  of  30/.  by 
way  of  damages,  according  to  the  terras  of  the  agreement.  The 
plaintiff,  however,  being  satisfied  to  accept  performance  of  the  con- 
tract to  such  extent  only  as  the  interests  of  the  vendors  extended, 
upon  having  a  proportionate  reduction  in  the  amount  of  purchase- 
money,  filed  this  bill  for  specific  performance. 

Mr,  BetheU  and  Mr.  Renshaiv  appeared  in  support  of  the  bill, 
and  cited  Patau  v.  Rogers  (l),  Mortlock  v.  Bvller  (2). 

Mr,  James  Parker  and  Mr.  T.  Lloyd,  contra,  contended  that 
this  was  purely  a  case  for  liquidated  damages,  and  the  plaintiff 
could  not  have  specific  performance  of  the  agreement,  as  the 
amount  of  property  which  the  vendors  really  had,  turned  out  to  be 
so  much  less  than  they  had  contracted  to  sell.  Another  reason  why 
the  performance  could  not  be  enforced  was,  that  one  of  the  vendors 
appeared  to  have  an  interest  in  the  property  in  right  of  his  wife 
only,  and  the  wife  would  consequently  be  entitled  to  an  equity  for 
a  settlement  out  of  that  share :  Wheatley  v.  Slade  (a),  Stnrgis  v. 
Champneys  (4),  Hanson  v.  Keating  (5). 

The  Vice-Chancbllor  : 

As  to  one  of  the  parties  being  entitled  in  right  of  his  wife,  that  is 
a  matter  for  the  consideration  of  the  purchaser  :  he  may  if  he  likes 
waive  the  conveyance  from  the  wife.  It  is  evident  from  the  terms 
of  the  agreement  that  the  intention  of  the  purchaser  was  to  buy 
what  the  vendors  had  to  sell.  This  is  very  unlike  the  case  where 
parties  contracted  to  sell  an  entirety,  and  then  it  turned  out  that 
they  had  only  seven  sixteenths :  here  the  contract  was  to  sell  two 

(1)  1  V.  &  B.  351.    See  12  R.  R.  (3)  33  B.  R.  100(4  Sim.  126). 
1H3,  u.  (4)  48  B.  R.  243  (5  My.  &  Or.  97). 

(2)  7  R.  B.  417  (10  Ves.  292).  (5)  67  R.  R.  1  (4  Hare,  1). 
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Jones  sixths,  and  it  afterwards  appeared  that  the  vendors  had  only  two 
Evans.  twenty-one  parts  each.  The  intention  of  the  vendors  was  to  sell 
what  they  had,  and  it  seems  to  me  to  be  quite  right  that  there 
should  be  a  specific  performance  of  that  agreement  to  the  extent  of 
the  vendors'  interests  ;  and  that  a  proportionate  abatement  should 
be  made  in  the  purchase*money. 
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IN  THE  QUEEN'S   BENCH. 


JACKSON  V.   COLLINS  (1).  ^s*^- 

^    ^                                              Jan.  30. 
(17  L.  J.  Q.  B.  142—143.)  

A.  drew  a  bill  for  10/.  on  B.,  who  owed  him  20/.  The  bill  was  payable  on 
Saturday,  the  10th  of  August.  On  the  following  Wednesday  A.  was  told 
by  the  bankers  of  C,  the  holder,  that  they  understood  that  he,  A.,  had 
received  the  money  to  take  up  the  bill.  He  said  he  should  keep  the  money, 
as  B.  still  owed  him  10/.,  and  that  he  wished  the  bankers  would  sue  B.  on 
the  bill :  Held,  evidence  to  go  to  the  jury  that  A.  had  received  due  notice 
of  dishonour. 

A8ST7HP8IT  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange 
for  10/.,  drawn  on  and  accepted  by  one  Hackwood. 

Plea  (amongst  others),  that  the  defendant  had  no  notice  of  the 
dishonour  of  the  bill. 

It  appeared  at  the  trial,  before  Erie,  J.,  at  the  sittings  in  London, 
after  Michaelmas  Term,  that  the  bill  was  drawn  by  the  defendant 
on  one  Hackwood,  who  owed  him  201.  The  plaintifif  discounted  the 
bill.  The  bill  became  due  on  Sunday,  the  11th  of  August.  The 
bill  was  not  paid  on  the  Saturday,  by  reason  (as  was  alleged)  that 
the  acceptor  thought  that  it  was  not  payable  till  the  Monday. 
Hackwood,  the  acceptor,  afterwards  sent  the  defendant  10/.  to  take 
up  the  bill ;  and  it  was  proved  by  the  clerk  of  the  plaintiffs'  bankers, 
that  the  defendant  called  at  the  Bank  on  Wednesday,  the  18th, 
when  the  clerk  told  him  that  they  had  received  advice  that  he  (the 
defendant)  had  received  the  money  from  Hackwood  to  take  up  the 
bill.  The  defendant  said  that  Hackwood  still  owed  him  10/.,  and 
that  he  should  therefore  keep  the  10/.  he  had  received,  and  leave 
the  plaintiff  to  sue  Hackwood  on  the  bill. 

The  learned  Judge  thought  that  there  was  no  evidence  of  notice 
of  dishonour  of  the  bill,  and  directed  a  nonsuit,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  10/.  and  interest. 

In  this  Term — 

Crowder  obtained  a  rule  nisi  accordingly  : 

He  cited  Wilkins  v.  Jadis  (2),  Campbell  v.  Webster  (3),  Curlewis  v. 
Corfield  (4),  Broumell  v.  Bonney  (5). 

(1)  Bills  of  Exchange  Act,    1882,      15  L.  J.  C.  P.  4). 

B  oO  (b).  (4)  55  B.  B.  436  (1  Q.  B.  814). 

(2)  36  B.R.  540(1  Moo.  &  Bob.  41;  (5)  1  a  B.  39;  8,  C.  10  L.  J. 
2  B.  &  Ad.  188).  Q.  B.  71. 

(3)  69  B.  B.  482  (2  C.  B.  258  ;  5.  C. 

IB— 2 
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JA0K80N  Humfrey  and  Corne  showed  cause  : 

r. 

CoLLiKB.  The  drawer  made  no  admission  of  liability  on  the  bill  so  as  to 

bring  the  case  within  those  cited  in  moving  for  the  rule.  The 
defendant  is  silent  on  the  subject  of  notice  or  liability. 

(CoLBRiDOB,  J. :  We  can  hardly  help  seeing  that  in  the  conversa- 
tion on  Wednesday  he  assumes  his  liability,  and  has  recourse  to  a 
shift.) 

But  notice  on  Wednesday  would  be  too  late.  It  is  quite  consistent 
with  all  that  took  place  that  no  notice  was  in  fact  given  ;  and  it  is 
not  to  be  presumed,  against  all  the  probabilities  of  the  case,  both 
that  notice  was  given,  and  given  in  the  proper  time,  and  by  the 
proper  party  :  Tindal  v.  Brown  (j).  Chapman  v.  Keane  (2),  Roberts 
V.  Bradshaw  (3).  In  Tindal  v.  Brown,  Ashhurst,  J.  observed,  that 
'^  notice  means  something  more  than  knowledge,  because  it  is 
competent  to  the  holder  to  give  credit  to  the  maker.*' 

[  143  ]  Crowder,  contra,  was  not  called  upon. 

Lord  Denman,  Ch.  J. : 

In  some  cases  great  strictness  has  been  required  in  proof  of  notice 
of  dishonour;  but  there  are  cases  in  which  the  rule  has  been 
relaxed,  and  I  think  there  is  good  sense  in  holding  that,  under 
certain  circumstances,  the  rule  should  be  relaxed.  No  doubt  the 
notice  should  be  given  in  proper  time ;  but  here  the  acceptor,  who 
ought  to  have  provided  for  the  bill,  sends  the  money  to  the  drawer 
after  the  time  when  the  bill  was  payable.  The  drawer  admits  that 
he  had  received  the  money,  and  merely  says  he  means  to  keep  it. 
The  question  is,  whether  there  was  evidence  for  the  jury.  I  think 
the  rule  must  be  made  absolute. 

Pattbson,  J. : 

We  must  take  it  on  these  pleadings  that  the  bill  was  duly 
presented,  and  therefore  that  it  was  presented  on  Saturday.  There 
may,  no  doubt,  have  been  some  misapprehension  on  this  point ; 
but  however  that  may  be,  it  is  clear,  from  the  evidence  of  the 
banker's  clerk,  that  the  defendant,  the  drawer,  had  the  money  sent 
him  on  Monday.  The  clerk,  in  fact,  tells  the  defendant  that  lie, 
the  clerk,  has  received  a  letter  informing  him  that  he,  the  defendant, 

(1)  1  R.  R.  171  (1  T.  R.  167),  .S.  C,  4  L.  J.  (N.  S.)  K.  B.  185). 

(2)  42  a,  R.  363  (3  Ad.  &  El.  193;  (3)  1  St9.rk.  N.  P.  C.  28. 
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had  on  Monday  received  the  money  to  take  up  the  bill.  The  Jackson 
defendant  does  not  deny  this ;  on  the  contrary,  he  says  it  is  true,  Collins. 
but  that  he  wants  to  keep  the  money  in  payment  of  a  further  debt 
owing  him  by  the  acceptor.  It  comes  to  this,  that  after  the  bill 
was  due,  and  after  it  was  dishonoured,  the  defendant  gets  a  notice 
on  the  Monday  from  the  acceptor.  If  so,  and  as  we  are  not  inquiring 
whether  there  was  an  admission  of  the  defendant's  liability,  but  of 
the  fact  of  notice,  I  think  that  that  was  evidence  amply  sufficient  to 
go  to  the  jury. 

CoLBBU>OB,  J.  ! 

The  only  question  is,  whether  the  defendant  received  notice  of 
dishonour  in  due  time.  I  think  that  a  distinct  admission  of  his 
liability,  after  the  bill  was  due,  will  be  sufficient  to  go  to  the  jury  as 
evidence  that  he  had  received  notice.  On  Wednesday  the  drawer 
is  told  by  the  clerk  that  the  clerk  has  heard  that  he  has  received 
money  to  take  up  the  bill.  Now,  he  had  either  received  the  money 
or  he  had  not.  If  he  had,  then  surely  he  must  be  taken  to  have 
received  notice.  If  not,  then  there  is  the  evidence  that  he  did  not 
stand  upon  his  non-liability  ;  but  he  says  he  means  to  keep  the 
money,  which  is  the  answer  of  a  man  who  meant  to  admit  his 
liability. 

WiOHTMAM,  J.  concurred. 

Rule  absolute. 


WILKINS  V.   WOOD.  1847. 

(17  L.  J.  Q.  B.  319—320  ;  S.  C.  12  Jur.  683.)  '^''Im' 

Where  a  cuBtoxn  of  the  country  is  proved  to  exist,  it  is  to  be  considered        •/««<»  26. 
applicable  to  all  tenancies,  in  whatever  way  created,  whether  verbal  or  in 
writing,  unless  expressly  or  impliedly  excluded  by  the  written  terms         l  ^^^  ^ 
themselTea. 

Debt  for  work  and  labour  and  other  common  counts. 

Pleas :  Never  indebted,  and  a  set-off  for  the  use  and  occupation 
of  farm  lands,  *and  for  money  due  and  payable  from  the  plaintiff  [  *320  ] 
to  the  defendant,  for  and  in  respect  of  the  defendant  having  before 
then  relinquished  and  given  up  to  and  in  favour  of  the  plaintiff, 
and  at  his  request,  and  for  and  in  respect  of  the  plaintiff  having 
received  the  benefit  and  advantage  of  certain  work  done  and  materials 
provided  and  monies  expended  by  the  defendant  in  and  about  plough- 
ing, harrowing,  manuring,  sowing,  and  otherwise  cultivating  and 
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WiLKiNs  improving  divers  lands  by  bim,  the  defendant,  before  then  harrowed, 
Wood.  manured,  sown,  and  otherwise  cultivated  and  improved  and  given 
up  to  the  plaintiff;  and  for  money  due  and  owing  from  the  plaintiff 
to  the  defendant  for  divers  crops  of  corn,  wheat  and  turnips,  and 
other  crops  of  the  defendant  before  then  bargained  and  sold  by  the 
defendant  to  the  plaintiff,  at  his  request,  and  by  the  plaintiff,  under 
and  by  virtue  of  such  bargain  and  sale  before  then  accepted,  had 
and  received,  and  taken  to  his  own  use. 

Eeplication  to  the  set-off,  nil  debet. 

At  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  after 
Michaelmas  Term,  1847,  it  appeared  that  the  plaintiff  was  a  farmer, 
and  the  defendant  the  owner  of  the  farm  called  Priestland  Farm, 
Horley,  Surrey,  which  he  let  to  the  plaintiff  under  a  written  agree- 
ment. The  plaintiff  proved  that  the  defendant  was  indebted  to 
him  for  the  amount  claimed  in  his  particulars  of  demand  ;  and  the 
defendant  then  proceeded  to  show  that  the  plaintiff  was  indebted  to 
him  as  incoming  tenant  for  crops  and  manure  in  a  sum  equal  to 
that  proved  by  the  plaintiff.  To  prove  this  set-off  the  defendant 
relied  on  the  custom  of  the  country,  that  incoming  tenants  took  the 
crops  and  manure  at  a  valuation.  The  witnesses  proved  that  there 
was  a  custom  of  the  country  to  that  extent,  but  on  cross-examination 
they  stated  that  they  were  not  aware  whether  this  custom  applied 
to  lettings  which  were  in  writing  or  under  seal. 

For  the  plaintiff  it  was  objected,  that  the  defendant  had  not 
proved  his  set-off,  for  that  he  had  nT)t  shown  that  the  custom 
applied  to  lettings  under  written  agreements,  and  that  as  the 
affirmative  was  upon  the  defendant  to  show  a  custom  applicable 
to  the  particular  case,  the  set-off  failed. 

For  the  defendant  it  was  contended,  that  when  a  custom  of  the 
country  was  once  proved,  it  must  be  taken  to  apply  to  all  lettings, 
whether  verbal,  in  writing,  or  under  seal,  unless  it  be  proved  to  be 
limited  to  verbal  lettings. 

The  Lord  Chief  Justice  held  that  the  defendant  had  not  made 
out  the  custom,  and  the  plaintiff  had  a  verdict. 

Watson  (14th  July,  1847)  moved  for  a  rule  to  show  cause  why 
a  new  trial  should  not  be  had  on  the  ground  of  misdirection,  citing 
the  following  cases :  Wiglesworth  v.  Daliison  (i),  Hutton  v.  Warren  (2), 
Senior  v.  Armytage  (3). 

(1)  Doug.  190.  8.  a  6  L.  J.  (N.  S.)  Ex.  234). 

(2)  46K.  K.  368  (1  M.  &  W.  466;  (a)  17  E.E.  627  (Holt, N.  P.O.  197). 
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(Pattesok,  J. :  All  the  cases  are  collected  in  Smith's  Leading     wilkikb 
Cases,  vol.  1,  in  the  notes  to  Wiglesworth  v.  DaUison.)  Wood. 

Lord  Denman,  Ch.  J. : 
We  will,  before  we  grant  a  rule,  look  at  the  cases. 

A  rale  nisi  was  subsequently  granted,  and  now — 

Voules  showed  cause,  contending  that  there  was  ample  evidence 
to  show  that  the  plaintiff  had,  in  fact,  paid  for  the  crops,  even  if 
the  custom  were  made  out ;  for  that  a  receipt  was  put  in  for  150L 

(LoBD  Demhan,  Ch.  J. :  Supposing  that  were  so,  I  gave  a  decided 
opinion  on  an  objection  formally  made,  that  to  prove  the  custom  of 
the  country,  it  was  necessary  for  the  defendant  to  give  evidence 
that  it  applied  to  the  case  in  question,  that  is,  a  letting  under  a 
written  agreement.  If  a  farming  custom,  when  once  made  out, 
applies  as  a  matter  of  law  to  cases  where  there  are  written  agree- 
ments, as  well  as  to  cases  of  tenancy  without  written  terms,  then  I 
was  wrong,  and  there  must  be  a  new  trial.) 

He  then  contended  that  the  law  was  as  laid  down  at  the  trial. 

Keane^  for  the  defendant,  was  not  called  upon  to  argue. 

Lord  Denman,  Ch.  J. : 

I  think  I  was  wrong  at  the  trial.  It  appears  on  examination  of 
the  decisions  that  the  law  is  this,  that  when  a  custom  of  the  country 
is  once  proved,  it  applies  to  all  takings,  whether  parol  or  by  lease 
in  writing,  unless  shown  not  to  apply  by  the  terms  of  the  writing 
itself. 

Pattbson,  J.,  Coleridge,  J.,  and  Erlb,  J.  concurred. 

Rule  absolute. 
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IN  THE    COURT   OF  COMMON   PLEAS. 


[lift] 


,.  ^^'l'  REG.  V.  The  SHERIFF  of  DEVON. 

Kor.  20(1). 

(17L.  J.  C.  P.  116—117.) 


On  an  application  to  set  aside  an  attachment  issued  against  a  sheriff  for 
not  returning  a /./a.,  it  appeared  that  the  writ  was  issued  on  the  21st  of 
July ;  the  goods  were  seized  on  the  22nd ;  the  sheriff  was  ordered  on  the 
24th  to  return  the  writ ;  the  goods  were  claimed  on  the  27th ;  the  sheriff 
applied  under  the  Interpleader  Act,  on  the  30th ;  the  plaintiff  attended  the 
summons  and  various  adjournments  thereof,  and  declined  to  contest  the 
claim,  which  was  allowed  on  the  12th  of  August;  on  the  14th  of  September 
the  sheriff  retunied  nulla  bona  :  Held,  that  the  delay  on  the  part  of  the 
sheriff  having  caused  no  damage  to  the  plaintiff,  the  attachment  might  be 
set  aside  on  payment  of  all  costs  by  the  sheriff. 

A  RULB  had  been  obtained,  by  Montague  Smith,  on  the  15th  of 
November,  calling  upon  the  plaintiff  in  the  cause  of  Nathan  v. 
Elworthy,  to  show  cause  why  the  writ  of  attachment  of  contempt, 
issued  forth  against  the  said  sheriff,  pursuant  to  a  rule  made  in  the 
said  cause  on  the  4th  of  November  last,  should  not  be  set  aside  on 
payment,  by  the  said  sheriff  to  the  said  plaintiff,  of  his  costs 
occasioned  by  the  writ  of  attachment,  and  of  this  application. 

Lush  showed  cause : 

The  sheriff  is  not  entitled  to  the  relief  prayed  for ;  he  was  in 
contempt,  and  the  attachment  has  been  regularly  issued.  It  appears 
by  theafSdavits  that  judgment  had  been  obtained  by  Nathan  against 
Elworthy,  for  66i.  19«.,  and  a  writ  of  Ji.  fa.  was  delivered  to  the 
sheriff  on  the  21st  of  July,  1847  ;  certain  goods  of  Elworthy's  were 
seized  on  the  22nd  ;  the  sheriff  was  ordered,  on  the  24th,  to  return 
the  writ ;  on  the  27th  all  the  goods,  except  to  the  amount  of  5/., 
were  claimed  by  one  Wilmot,  and  there  was  a  sum  of  151.  I5s.  due 
to  the  landlord  for  rent ;  on  the  30th  the  sheriff  took  out  a  summons 
to  interplead,  which,  after  several  adjournments,  was  finally  settled 
on  the  12th  of  August ;  the  plaintiff  then  declined  to  accept  an 
issue,  and  the  claim  was  allowed.  The  sheriff  ought  to  have  made 
his  return  on  the  2nd  of  August,  but  he  waited  until  the  14th  of 
September,  and  then  returned  nulla  bona.  The  sheriff  made  no 
application  for  an  enlargement  of  the  time  to  make  a  return,  and 
produced  no  afSdavit  before  the  Judge  at  chambers,  on  the  12th  of 
August,  to  show  there  were  no  other  goods  of  Elworthy*s  in  his 
bailiwick  on  which  he  could  have  levied,  nor  is  there  any  such 

( 1 )  Decided  in  the  previous  Term. 
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affidavit  up  to  this  time.     The  sheriff  applied  at  chambers,  on  the         Reo. 
2nd  of  September,  to  set  aside  the  order  (of  the  24th  of  July)  to  theShkripf 
return  the  writ  and  all  subsequent  proceedings,  on  payment  of  costs,     ^^  Devon. 
but  Williams,  J.  refused  to  interfere. 

(Wilde,  Ch.  J. :  Are  not  proceedings  under  the  Interpleader  Act 
adopted  instead  of  applying  to  enlarge  the  time  ?) 

The  facts  are  all  before  the  Court ;  and  it  is  contended  that  the  [  ^^'^  ] 
sheriff  was  bound  to  make  a  return  before  the  14th  of  September;  he 
might  have  returned  nulla  bona  prater.  Cleaves  v.  Fisher  (i)  shows 
a  return  in  the  form  suggested  was,  in  this  case,  necessary.  The 
plaintiff  has  been  prejudiced  by  the  sheriff's  neglect  and  delay ;  he 
was  unable  to  issue  a  ca,  sa.j  as  lie  could  not  ascertain,  till  the 
return  was  made,  whether  the  former  writ  had  been  rendered 
available.  Elworthy  might  have  had  other  goods  than  those 
claimed,  and  the  sheriff  might  have  had  such  other  goods  in  his 
possession,  in  which  cases  the  issuing  a  second  writ  would  have 
been  improper.  By  analogy  of  the  cases  on  mesne  process,  under 
the  old  law,  the  sheriff  is  liable  here. 

Montague  Smith,  contra  : 

It  appears  upon  the  affidavit  that  the  sheriff  had  difficult  circum- 
stances to  contend  with,  and  that  it  was  necessary  to  apply  to  a 
special  pleader  to  advise  upon  the  return;  this  was  done  as 
soon  as  the  sheriff  understood  he  was  required  to  make  a  return, 
which  he  did  not  anticipate  after  the  interpleader  summons  was 
disposed  of,  and  the  plaintiff's  claim  abandoned.  The  most  that 
the  sheriff  had  been  guilty  of  is  a  formal  error,  and  the  Court  will, 
therefore,  grant  him  relief.  It  is  not  suggested  there  were  any 
other  goods,  or  that  the  defendant  has  been  prejudiced  by  the 
delay:  Reg,  v.  The  Sheriff  of  Essex  (2). 

WiLDB,  Ch.  J. : 

It  is  generally  understood  in  interpleader  cases  that  the  applica- 
tion relates  to  all  the  goods  seized  by  the  sheriff,  that  is,  to  all  the 
goods  of  the  debtor  in  his  bailiwick.  If  the  party  who  has  put  the 
sheriff  in  motion  requires  any  further  return  he  should  say  so,  and 
give  notice  to  the  sheriff  to  that  effect.     There  is  nothing  before  the 

(1)  2  Dowl.  N.  S.  292.  (2)  8  Scott,  363 ;  S.  C\  9  L.  J.  (N.  8.) 

C.  P.  126. 
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Reo.  Court  in  this  case  to  show  that  the  plaintiff  has  sustained  any 
thk  Sheriff  damage  or  suffered  any  inconvenience  by  the  delay  in  the  return, 
OF  Devon,  ^^j^^  ^.j^^  occurrence  of  that  delay  is,  to  a  certain  extent,  explained 
by  the  sheriff.  The  attachment  has  been  regularly  issued,  and 
the  sheriff  was  clearly  in  contempt  for  not  returning  the  writ 
earlier  than  the  14th  of  September.  We  think,  however,  the 
sheriff  has  been  guilty  of  a  formal  default  only,  from  which  no  ill 
effects  have  arisen  to  anybody.  This  rule,  therefore,  must  be  made 
absolute,  and  the  attachment  set  aside  on  payment,  by  the  sheriff, 
of  the  costs  incident  to  these  proceedings. 

GoLTMAN,    J.,    Maule,    J.,    Cresswbll,  J.,    and    Williams,  J. 
concurred. 

Rvle  ahsolute,  on  payrjient  of  costs. 
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IN    THE  QUEEN'S    BENCH. 


REG.  V.  The  GREAT  NORTHERN  RAILWAY  is^^. 

COMPANY  (1).  ^Myf 

(14  Q.  B.  23—31 ;  S.  C.  19  L.  J.  Q.  B.  25  ;  6  Rail.  Gas.  246 ;  14  Jur.  128.)  [-"^ 

A  compensation  jury,  of  the  city  of  L.,  awarded  compensation  to  a  land- 
owner, under  stat.  8  &  9  Vict.  c.  20,  s.  6,  in  respect  of  the  works  of  a 
Railway  Company,  by  which  he  alleged  that  his  land  was  injuriously 
affected. 

The  land  was  divided  from  the  railway  works  by  a  river.  The  land  was 
in  the  city ;  the  works  were  not.  The  mode  in  which  the  works  injuriously 
affected  the  land  was,  that  they  obstructed  the  access  to  a  ferry  over  the 
river  and  appurtenant  to  the  land  in  question.    Held  : 

That,  as  the  land  lay  in  the  city,  the  inquisition  was  rightly  taken  there. 

That  the  ferry  might  pass  with  the  land,  under  a  conveyance  of  the  land 
with  "  all  profits  and  commodities  belonging  to  the  same ; "  and  thati 
where,  as  far  as  living  memory  went,  the  land  and  ferry  had  always  been 
enjoyed  by  the  same  person,  and  there  was  no  evidence  to  show  that  they 
ever  had  been  the  subjects  of  separate  conveyances,  a  compensation  jury 
were  justified  in  concluding  that  the  ferry  did  pass  with  the  land  under  the 
above  words.  At  all  events,  that  there  was  no  such  want  of  jurisdiction  as 
to  call  for  a  certiorari  or  prohibition. 

SIR  J.  JJSRVIS,  Attarney-Oeneral,  in  last  Easter  Term,  obtained  a 
rale  to  show  cause  why  a  certiorari  should  not  issue  to  remove  an 
inquisition  taken  before  the  Sheriff  of  the  city  of  Lincoln  and 
county  of  the  same  city  for  the  purpose  of  assessing  the  compensa- 
tion to  be  paid  by  the  Great  Northern  Railway  Company  to  Edward 
Cooling,  for  damage  sustained  by  him  as  regarded  his  lands, 
hereditaments,  &c. ;  and  the  judgment  thereon;  or  why  a  pro- 
hibition should  not  issue  to  restrain  Cooling  from  taking  further 
proceedings  upon  the  said  inquisition  and  judgment. 

It  appeared  from  the  affidavits  that  the  Company,  in  1848,  had 
constructed  a  portion  of  their  line  of  railway  along  the  west  bank 
of  the  cut  or  river  called  the  Fossdyke,  the  centre  of  which  was 
stated  to  be  the  boundary  between  the  parish  of  Skellingthorpe  on 
the  *said  west  side,  and  the  parish  of  St.  Mary  le  Wigford  on  the  [  *26  ] 
east  side  of  the  cut.  Shortly  afterwards  the  Company  received 
from  Cooling,  as  "a  party  entitled  to  compensation  in  respect  of 
an  interest  in  lands  situate  in  the  parish  of  St.  Mary  le  Wigford  in 
the  city  of  Lincoln,  which  lands  have  been  injuriously  affected  by 
the  execution  of  the  works  of  your  undertaking,"  notice  of  his 

(1)  Dist.  in  Sichd  ▼.  MeiropolHan  Charing  Cro$s  Ry.  Co.  (1867)  L.  B.  2 
B^,  Co.  (1867)  L.  E.  2  H.  L.  176,  190,  C.  P.  638,  645,  36  L.  J.  0.  P.  297.— 
36  L.  J.  a  B.  205;  and  see  Eagle  v.      A.  C. 
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desire  to  have  the  compensation  due  to  him  in  respect  of  such 
interest  "assessed  by  a  jury  of  the  city  of  Lincoln."  The  notice 
described  that  the  manner  in  which  his  lands  had  been  injuriously 
afifected  was  "  by  the  disturbance  of  and  cutting  off  the  communica- 
tion with  an  ancient  ferry  attached  and  belonging  to  and  held  with 
the  lands  in  question."  The  Company  issued  a  warrant  accordingly 
to  the  sheriff  of  the  city,  under  which  an  inquisition  was  taken  for 
assessing  the  required  compensation.  Both  parties  attended  the 
inquisition ;  and,  it  being  admitted  that  the  west  side  of  the  cut, 
where  the  works  causing  the  obstruction  to  the  ferry  were  situate, 
was  not  in  the  city  of  Lincoln,  it  was  objected,  on  behalf  of  the 
Company,  that  the  sheriff  of  the  city  had  no  jurisdiction  to  take 
the  inquisition.  The  ferry  in  question  was  an  ancient  ferry,  and, 
as  far  back  as  living  memory  extended,  had  always  been  attached 
to  a  house  (recently  used  as  a  public-house)  and  premises  on  the 
east  side  of,  and  adjoining  to,  the  cut,  within  the  city.  This  house 
and  premises  had  been  the  property  of  the  corporation  of  the  city 
in  fee  simple ;  and  the  occupier  of  the  house  had  always  kept  a 
ferry  boat,  and  taken  toll  from  passengers.  No  evidence  was  given 
to  show  when  or  in  what  manner  the  corporation  had  become 
possessed  of  the  ferry  or  premises.  Cooling  deduced  title  from  ^the 
corporation  by  proof  of  a  lease  from  them  to  one  Bobert  Cooling 
in  1827.  This  lease  did  not  expressly  mention  the  ferry ;  but  it 
demised  the  premises,  with  ''all  profits  and  commodities  belonging 
to  the  same."  He  also  put  in  evidence  a  conveyance  of  the  fee  by 
the  corporation  to  one  John  Hill  in  1886;  and  a  similar  con- 
veyance from  John  Hill  to  himself  in  1841.  The  conveyances 
referred  to  the  lease,  and  purported  to  convey  every  thing 
whatsoever  which  had  been  thereby  demised.  It  was  further 
objected  that  Cooling  had  shown  no  title  to  the  ferry.  The  sheriff 
held  that  the  inquisition  was  properly  taken  in  the  city ;  and  he 
left  the  case  to  the  jury,  who  awarded  880^  as  compensation  ;  and 
for  that  sum  judgment  was  given. 
In  last  Term  (i), 


Crowder  and  Tomlimon  showed  cause : 

Cooling  was  in  possession  of  the  ferry  which  has  been  "injuriously 
affected  "  by  the  works  of  the  Company  within  the  meaning  of 
stat.  8  &  9  Vict.  c.  20,  s.  6.    Compensation  in  such  cases  is  not 


(1)  June  28th.    Before  Lord  Den- 
man,  Ch.  J.,  Patteson  and  Erie,  J  J. 


Coleridge  was  sitting  at  Nisi  Prias  in 
Jjondon. 
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limited  to  injaries  done  by  taking  or  entering  upon  the  property 
itself  of  the  landowner:  Reg.  v.  The  Eastern  Counties  Railway 
Company  (\)\  where  it  was  held  that  a  landowner  was  entitled  to 
compensation  on  account  of  the  lowering  of  a  road  so  as  to  impede 
the  access  to  his  land.  The  ferry  passed  to  Cooling  under  the 
words  **  profits  and  commodities."  It  may  be  objected  that  the 
affidavits  do  not  show  that  the  landing  place  on  either  side 
belonged  to  him.  This  is  unnecessary.  The  owner  of  ♦a  ferry 
must  have  a  right  to  use  the  land  on  both  sides  of  the  water  for 
the  purpose  of  embarking  and  disembarking  his  passengers  ;  but  it 
is  not  essential  that  he  should  have  any  property  in  the  soil  on 
either  side :  Peter  v.  Kendal  (2).  Cooling's  possession  would  have 
enabled  him  to  maintain  an  action  on  the  case  for  disturbance  of 
his  ferry :  Trotter  v.  Harris  (a). 

Secondly :  The  inquisition  was  rightly  taken  in  the  city  of 
Lincoln,  where  the  land  lay  to  which  the  ferry  was  appurtenant, 
and  where  part  of  the  cut  itself  was  also  situate.  Where  a  trench 
made  in  one  county  damaged  the  plaintiff's  land  in  another  county, 
the  action  was  held  to  be  rightly  brought  in  the  latter  county,  although 
it  was  required  by  statute  that  any  such  action  should  be  brought 
in  the  county  where  the  cause  of  action  arose :  Sutton  v.  Clarke  (4). 
Besides,  the  Company  directed  its  own  warrant  for  the  inquisition 
to  the  sheriff  of  the  city,  and  is,  therefore,  estopped  from  objecting 
to  the  venue. 
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Sir  J.  JefTiSf  Attomey-Generalj  and  Karslake^  contra: 
The  Company's  warrant  necessarily  followed  the  terms  of  Cooling's 
own  notice.  The  evidence  failed  to  show  either  that  this  was  a 
private  ferry  or  that  it  belonged  to  Cooling  ;  the  real  complaint  is 
that  by  the  obstruction  of  a  public  way  in  the  neighbourhood  the 
resort  to  his  public-house  has  been  impeded:  and  this  does 
not  entitle   him    to    compensation :     Rex  v.    The    London    Dock 

Company  (6). 

Cur.  adv.  v\dt. 


Patteson,  J.  now  delivered  the  judgment  of  the  Court  : 

Cooling  claims  compensation  from  the  Great  Northern  Eailway 
Company  in  respect  of  an  injury  to  land  held  by  him  in  fee  in  the 
city  of  Lincoln.     The  injury,  if  any,  is  occasioned  by  the  works  of 


(1)  57  R.  R.  689  (2  a  B.  347). 

(2)  30  B.  E.  504  (6  B.  &  C.  703). 

(3)  31  R  B.  593  (2  Y.  &  J.  285). 


(4)  16  B.  B.  563  (6  Taunt.  29). 

(5)  44  E.  B.  387  (5  Ad.  &  El.  163). 
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the  Company  in  the  county  of  Lincoln,  on  the  other  side  of  the 
Fossdyke,  by  cutting  oflf  communication  on  the  Lincolnshire  side 
with  a  ferry  said  to  belong  or  be  appurtenant  to  the  land  of  Cooling. 
Objection  is  made  to  the  jurisdiction  of  a  city  jury;  but  it  appears 
that  the  boundary  of  the  county  and  city  is  in  the  midst  of  the 
Fossdyke,  and  the  land  injured  lies  wholly  in  the  city.  The  jury  of 
the  city  were  therefore  competent  to  try  the  question :  Sutton  v. 
Clarke  (i). 

Objection  is  also  made  that  this  case  is  within  the  principle  of  The 
London  Dock  Company's  case  (2),  where  it  was  held  that  the  destruc- 
tion of  houses  and  public  roads  in  the  neighbourhood  of  a  public- 
house,  by  which  the  custom  of  the  house  was  diminished,  was  not 
the  subject  of  compensation.  But  the  present  case  is  quite 
distinguishable.  Here  the  ferry  is  a  private  right ;  and,  if  it  be 
attached  to  the  land  of  Cooling,  the  value  of  that  land  is  seriously 
affected.  The  question  is,  whether  it  be  so  attached  ?  Cooling  is 
not  the  owner  of  the  water,  nor  of  the  landing  places,  as  it  should 
seem,  on  the  other  side :  certainly  not  on  the  Lincolnshire  side. 
But  it  is  not  essential  to  a  ferry  that  the  owner  of  it  should  have 
the  land  on  either  side,  if  he  has  the  right  of  using  that  land  for  the 
purpose  of  the  ferry :  *  Peter  v.  Kendal{z) ;  and  the  evidence  of  user 
here  for  many  years  is  abundant  to  show  such  right. 

The  only  difficulty  is  the  title  to  the  ferry.  The  land,  it  appears, 
belonged  to  the  corporation  of  Lincoln  until  the  year  1841,  when 
it  was  sold  to  a  Mr.  Hill,  a  trustee  of  the  Cooling  family,  who  had  a 
lease  of  it  from  the  corporation ;  and  by  Mr.  Hill  it  was  sold  to 
Cooling.  Neither  the  lease  nor  the  conveyance  expressly  mention 
the  ferry,  but  lease  and  convey  the  land  with  its  '*  profits  and  com- 
modities." There  is  no  evidence  as  to  the  original  grant  of  the  ferry  by 
the  Crown,  nor  as  to  any  conveyance  of  it  by  name.  The  lessees  of 
the  land  have  always,  as  far  as  living  memory  goes,  kept  a  boat  and 
taken  toll  at  the  ferry  ;  and  it  is  plain  that  they  must  have  done  so 
by  the  permission  of  the  corporation,  though  no  express  lease  of 
the  ferry  appears  ever  to  have  been  made.  It  is  left  quite  uncertain 
whether  the  grant  was  originally  to  the  owner  of  the  land,  and  the 
corporation  had  the  ferry  as  such  owners,  or  whether  it  was  to 
the  corporation  as  such,  independent  of  their  ownership :  probably 
the  latter,  because  the  landing  place  is  not  shown  to  belong  to  the 
corporation  or  Cooling,  and,  if  the  grant  had  been  to  the  owner  of 


(1)  16  R.  E.  563  (6  Taunt.  29). 

(2)  Bw  V.  The  Lotidon  Dock  Com- 


pany, 44  B.  11.  387  (5  Ad.  &  EL  163). 
(3)  30  R.  B.  604  (6  B.  &  0.  703). 
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the  land,  it  would  probably  have  been  to  him  who  owned  the  land- 
ing places.  On  the  other  hand,  as  the  corporation  have  never 
separated  the  land  and  the  ferry,  it  may  fairly  be  inferred  that  they 
were  connected  by  the  original  grant.  If  they  had  at  any  time 
been  separated,  and  if  the  ferry  had  been  conveyed  to  Cooling  by 
the  corporation  separately  from  the  land,  he  clearly  would  not 
have  been  entitled  to  compensation  in  respect  of  any  injury  to  his 
land,  *for  which  only  he  claimed  it,  and  for  which  a  jury  was 
summoned  and  gave  their  verdict  in  his  favour.  But  there  has 
been  no  separate  conveyance ;  and  the  only  question  therefore  is, 
whether  the  ferry  has  passed  to  Cooling  by  the  conveyance  of  the 
land  with  its  '*  profits  and  commodities."  Under  all  the  circum- 
stances we  think  that  the  jury  were  warranted  in  coming  to  the 
conclusion  that  it  did  ;  and  at  all  events  that  there  is  no  such  want 
of  jurisdiction  as  to  call  upon  us  to  grant  a  writ  of  certiorari  or  of 

prohibition  in  this  case. 

Rule  dischai'ged. 
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EEG.  V.  GRANT  and  Others  (1). 

(14  Q.  B.  43—64 ;  S.  0.  19  L.  J.  M.  0.  59 ;  4  New  Sess.  Cas.  13 ;  13  Jur.  1026.) 

By  the  rules  of  a  Friendly  Society,  any  member  rendered  by  illness 
incapable  of  working  was  to  receive,  as  long  as  he  continued  unable  to  work, 
a  weekly  allowance,  and  was  not  allowed  to  do  any  kind  of  work  except 
receiving  or  paying  money,  giving  verbal  orders  or  signing  his  name ;  any 
member  attempting  to  defraud  the  Society  was  to  be  excluded  :  all  matters 
in  dispute  between  the  Society  and  any  individual  member  were  to  be 
referred  to  arbitration ;  the  arbitrators  were  to  hear  evidence  on  both  sides, 
and  their  decision  was  to  bind  all  parties  and  be  final. 

Justices,  under  stat.  4  &  5  Will.  IV.  c.  40,  s.  7  (2),  made  an  order,  finding 
that  it  was  proved  before  them,  on  oath,  that  J.  had  been  a  member  for 
eighteen  months  ;  that,  by  the  rules,  disputes  were  to  be  referred  as  above ; 
that,  for  nine  calendar  months,  J.  was  by  illness  rendered  incapable  of 
working,  and  received  a  weekly  allowance,  till  the  Society  refused  to  pay 
him,  and  expelled  him;  that  a  dispute  thereon  arose,  which  was  referred  to 
arbitrators  in  pursuance  of  the  rules ;  that  the  arbitrators  had  been  called 
on  by  J.  to  hear  evidence  on  both  sides,  and  to  make  their  awai*d,  but  had 
wholly  neglected  and  refused  to  make  such  award ;  that  J.  complained  to  a 
justice,  and  obtained  a  summons  against  the  president,  who,  with  J., 
appeared  before  the  justices  making  the  order;  and  the  justices  by  the 
order  found  the  allegations  to  be  true,  and  ordered  J.  to  be  reinstated  in 
the  Society. 

The  order  was  brought  up  by  certiorari,  and  motion  was  made  to  quash 
it,  on  affidavit  that  the  parties  had  met  before  the  arbitrators,  when  evidence 
was  given  on  the  part  of  the  Society,  and  J.,  being  called  upon  for  his 


(1)  Dist.  Bache  v.  Billingham  [1894] 
1  Q.  B.  107,  63  L.  J.  M.  0.  1.— A.  0. 

(2)  Bepealed  by  18  &  19  Vict.  c.  63, 


s.  1 :  see  now  Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25),  s.  68  (6).— 
A.  0. 


1848. 

Nov,  16,  18. 

1849. 
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Rso.  defence,  said  that  the  evidence  wtis  true,  addiug  that  he  had  witnesses  as  to 

*•  his  character  (which  was  not  in  dispute),  and  no  other  witnesses:  where- 

BANT.  ^p^jj  ^^^  arhitrators  awarded  that  J.  should  be  expelled :  and  that  these 

facts  had  been  proved  before  the  justices. 

In  answer,  it  was  sworn  that  J.  had  been  charged  with  an  act  amounting 
to  working  while  receiving  the  allowance ;  that  he  had,  at  the  meeting 
before  the  arbitrators,  tendered  evidence  material  to  the  merits  of  the  case ; 
but  that  the  arbitrators  had  refused  to  hear  it,  and  had  decided  ex  parte  on 
the  evidence  given  for  the  Society  ;  and  that  J.  had  not  state^l  as  alleged  in 
the  affidavit  on  the  other  side. 

Held :  that  the  finding  by  the  justices  of  the  arbitrator  having  n^lected 
to  award  was  not  conclusive,  that  being  a  fact  preliminary  to  the  jurisdic- 
tion of  the  justices :  but  that,  there  being  contradictory  evidence  before  the 
justices  on  the  question  whether  the  arbitrators  had  refused  to  hear  evidence 
on  behalf  of  J.,  the  justices  were  warranted  in  considering  the  refusal 
proved ;  and,  if  they  did  so  consider,  in  finding  that  there  was  no  award 
according  to  the  rules  of  the  Society ;  and  therefore  that  their  order  was 
not  made  without  jurisdiction,  and  was  good. 

It  was  deposed  that  the  Society  was  formed  within  the  borough  of  Leeds, 
which  is  within  the  West  Biding  of  Yorkshire,  but  has  a  Court  of  Quarter 
Sessions,  and  justices  with  exclusive  jurisdiction;  that  all  the  meetings 
were  held,  and  all  the  business  transacted,  and  the  award  made,  within  the 
borough ;  but  that  J.  resided,  and  the  act  with  which  he  was  cliarged  took 
place,  in  the  West  Riding,  without  the  borough  : 

Held,  that  the  justices  of  the  West  Riding  had  jurisdiction  to  hear  J.'s 
complaint  and  make  the  order. 

P ASHLEY,  in  Michaelmas  Term,  1847,  obtained  a  rule  calling  on 
the  prosecutors  in  this  case  to  show  cause  why  the  following  order, 
which  had  been  brought  up  by  certiorari,  should  not  be  quashed  for 
insuflBciency. 

[  44  ]  "  To  the  President,  Stewards  and  Members  of  the  Friendly  Society 

called  the  Leeds  Philanthropic  Society,  held  at  Leeds,  in  the  West 
Riding  of  the  county  of  York. 

"  West  Riding  of  Yorkshire,  to  wit.  Be  it  remembered  that  it  is 
nowhere  proved  to  us,  the  undersigned  Joseph  Holds  worth,  Edward 
Tew  and  John  George  Smyth,  Esquires,  three  of  her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  West  Riding  of  the  county 
of  York,  upon  oath,  on  the  hearing  of  the  complaint  hereinafter 
mentioned,  that  Philemon  Jaques,  of  Wakeiield  in  the  said  Riding, 
shoemaker,  for  eighteen  calendar  months  and  upwards  before  the 
making  of  the  said  complaint,  had  been  and  was  admitted  a  member 
of  a  certain  Friendly  Society,  called  The  Leeds  Philanthropic  Society, 
duly  established  and  holden  at  Leeds,  in  the  said  Riding,  under  a 
certain  Act,"  &c.  (10  Geo.  IV.  c.  56),  *'  '  To  consolidate  and  amend 

[  '45  ]       the  laws  relating  to  Friendly  So(;ieties '  (i),  pursuant  to  *the  provisions 

(1)  Sect.  27  enacts :  **thatprovibion  rules  of  every  such  society,  to  be 
bhull  be  made  by  one  or  more  of  the      confirmed  as  ivquired    by  this    Act, 
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of  the  statutes  in  such  case  made  and  provided ;  and  that  the  rules, 
orders  and  regulations  of  the  said  Society  were,  before  the  arising  of 
the  dispute  hereinafter  next  mentioned,  duly  confirmed  and  enrolled, 
according  to  the  directions  of  the  said  statutes :  and  that,  before 
and  at  the  time  of  the  arising  of  the  said  dispute,  and  from  thence 
continually  until  and  at  the  time  of  the  making  of  the  said  com- 
plaint, all  matters  in  dispute  between  the  said  Society,  or  any 
person  acting  under  it,  and  any  individual  member  or  person 
claiming  on  account  of  any  member  were,  according  to  the  said 
rules,  orders  and  regulations,  to  be  referred  to  the  arbitration  of 
certain  persons  to  be  appointed  as  arbitrators,  as  in  the  said  rules, 
orders  and  regulations  is  mentioned,  who  should  hear  evidence  on 

specifying  whether  a  reference  of  every      aud  provision  is  made  for  enforcing 
matter  iu  dispute  between  any  such      any  adjudication  they  may  make  for 


Bbo. 

r. 

Grant. 


Society,  or  any  person  acting  under 
them,  and  any  individual  member 
thereof,  or  person  claiming  on  account 
of  any  member,  shall  be  made  to  such 
of  his  Majesty's  justices  of  the  peace 
as  may  act  in  and  for  the  county  in 
which  such  Society  may  be  formed,  or 
to  arbitrators  to  be  appointed  in  manner 
hereinafter  directed."  The  section 
then  specifies  how  arbitrators  are  to  be 
appointed.  '*Aud  whatever  award 
shall  be  made  by  the  said  arbitrators, 
or  the  major  part  of  them,  according 
to  the  true  purport  and  meaning  of  the 
ruled  of  such  Society,  confirmed  by  the 
justices  according  to  the  directions  of 
this  Act,  shall  be  in  the  form  to  this 
Act  annexed,  and  shall  be  binding  and 
conclusive  on  all  parties,  and  shall  be 
final,  to  all  intents  and  purposes, 
without  appeal,  or  being  subject  to 
the  controul  of  one  or  more  justices  of 
the  peace,  and  shall  not  be  removed 
or  removable  into  any  court  of  law, 
or  restrained  or  restrainable  by  the 
injunction  of  any  court  of  equity." 
I'ru vision  is  then  made  for  enforcing 
performance  of  the  award  by  summons 
before  two  justices,  aud  distress. 

Sect  :iH  enacts :  **  that,  if  the  rules 
direct  that  any  matter  in  dispute  be 
** decided  by  justices  of  the  peace," 
*'  any  such  justice,"  on  complaint, 
may  grant  a  summons;  and  it  shall 
be  lawful  *'for  any  two  justices"  to 
hear  and  determine  the  complaint 
aooordiug  to  the  rules  of  the  Society : 

B.R. — VOL.  LXXX. 


payment  of  money. 

Stat.  4  &  5  Will.  IV.  c.  40  (**to 
amend  an  Act  of  the  10th  year  of  his 
late  Majesty  King  George  the  Fourth, 
*to  consolidate'"  &c.)  recites,  in 
sect.  7,  the  provision  of  the  former 
Act  for  I'ef erring  to  justices  or  arbi- 
trators, and  enacts:  **  That  when  the 
rules  of  any  Society  provide  for  a 
reference  to  *arbitrator8  of  any  matter 
iu  dispute,  and  it  shall  appear  to  any 
justice  of  the  peace,  on  the  complaint 
on  oath  of  a  member  of  any  such 
society,  or  of  any  person  claiming  on 
account  of  such  member,  that  applica- 
tion has  been  made  to  such  Society,  or 
the  steward  or  other  officer  thereof,  for 
the  purpose  of  having  any  dispute  so 
settled  by  arbitration,  and  that  such 
application  has  not  within  forty  days 
been  complied  with,  or  that  the  arbi- 
trators have  neglected  or  refused  to 
make  any  award,  it  shall  and  may  be 
lawful  for  such  justice  to  summon  the 
trustee,  treasurer,  steward,  or  other 
officer  of  the  Society,  or  any  one  of 
them  against  whom  the  complaint  is 
made,  and  for  any  two  justices  to  hear 
aud  determine  the  matter  iu  dispute, 
in  the  same  manner  as  if  the  rules  of 
the  said  Society  had  directed  that  any 
matter  in  dispute  as  aforesaid  should 
be  decided  by  justices  of  the  peace, 
any  thing  in  the  said  recited  Act 
contained  to  the  contrary  notwith- 
standing." 

14 
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Rbq.  both  sides.  And  that,  for  nine  calendar  months  before  the  making 
Gbant.  o^  ^^^  ^^^^  complaint,  the  said  P.  Jaques,  by  illness,  to  wit  a 
deceased  spine,"  was  *'  rendered  incapable  of  working,  and,  during 
the  time  aforesaid  of  his  said  illness,  received  a  certain  allowance, 
to  wit  the  sum  of  ds.  per  week  from  the  funds  of  the  said  Society, 
until  the  24th  day  of  October  now  last,  being  the  allowance  which, 
during  the  time  last  aforesaid,  he  was  entitled  to  receive  from  the 
funds  of  the  said  Society  as  such  sick  member  as  aforesaid  of  the 
said  Society.  That,  on  the  2nd  day  of  November  now  last,  the  said 
Society,  at  a  club  night  thereof,  held  in  the  said  Biding,  refused 
further  to  pay  any  such  allowance  to  the  said  P.  Jaques,  and  then 
and  there,  without  any  sufficient  cause,  unjustly,  illegally  and  con- 
trary to  the  rules  of  the  said  Society,  and  to  the  statutes  in  that 
case  made  and  provided,  expelled  the  said  P.  Jaques  from  the  said 
Society,  and  excluded  him  from  all  the  benefit  and  advantage  which 
he  then,  and  thenceforward  continually  until  the  making  of  the 
said  complaint,  had  a  right  to  have  and  claim  from  the  said 
Society ;  and  from  the  said  2nd  day  of  November  continually  hitherto 
have  refused,  and  still  refuse,  to  reinstate  the  said  P.  Jaques  as  a 
member  of  the  said  Society,  and  to  permit  him  to  receive  therefrom 
1^  »46  ]  Buch  benefit  and  advantage  as  aforesaid.  That  *a  dispute  did 
thereupon,  on  the  2nd  day  of  November,  arise  between  the  said 
P.  Jaques  and  the  said  Society  touching  the  said  expulsion  and 
exclusion,  he,  the  said  P.  Jaques,  then  and  there  asserting  to  the 
said  Society  that  his  aforesaid  expulsion  and  exclusion  was  then  and 
tljere  wrongful,  and  that  he,  the  said  P.  Jaques,  ought  forthwith  to 
be  restored  to  the  full  enjoyment  of  his  rights  as  a  member  of  the 
said  Society  :  which  said  assertions  were  then  and  there  denied  by 
the  said  Society.  That  the  said  P.  Jaques  thereupon,  on  the  3rd 
day  of  November  aforesaid,  made  application  there  to  James 
Ingham,  then  and  there  being  the  president  for  the  time  being  of 
the  said  Society,  for  the  purpose  of  having  the  said  dispute  settled 
hy  arbitration,  pursuant  to  the  said  rules,  orders  and  regulations, 
and  to  the  provisions  of  the  said  statutes  in  such  case  made  and 
provided  :  and  the  said  P.  Jaques  and  the  said  Society  thereupon 
referred  the  said  matter  in  dispute  to  William  Fieldhouse,  William 
Marshall  and  John  Darby,  arbitrators  appointed  in  that  behalf 
pursuant  to  the  said  rules,  orders  and  regulations  and  the  provisions 
of  the  statutes  in  such  case  made  and  provided,  who  should  hear 
evidence  on  both  sides,  and  finally  decide  the  said  matter  in  differ- 
ence."    That,  ''  though  the  said  arbitrators  had  often,  before  the 
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making  of  the  said  complaint,  been  called  upon  by  the  said  Kibg. 
P.  Jaques  to  hear  evidence  on  both  sides  touching  the  said  matter  gsant. 
in  dispute,  and  to  make  their  award  therein,  they  the  said  arbitra- 
tors have,  until  and  at  the  time  of  the  making  of  the  said  complaint, 
and  from  thence  continually  hitherto,  wholly  neglected  and  refused 
so  to  do,  and  still  neglect  and  refuse  so  to  do.  And  that  the  said 
P.  Jaques  afterwards,  to  wit  on  the  21st  day  of  December  now  last 
past,  at  Wakefield  in  the  said  Biding,  did  make  his  complaint  to 
John  George  Smyth,  Esquire,  one  of  her  Majesty's  justices  of  the 
l>eace  acting  in  and  for  the  said  Biding  and  then  residing  within 
the  said  Biding.*'  The  order  then  recited  a  complaint  upon  oath 
by  Jaques,  before  the  single  justice,  stating  (substantially  as  above) 
that  he  was  a  member  of  the  Society,  that  the  rules  provided  for  a 
reference  to  arbitrators,  that  he  had  been  a  member  for  eighteen 
months,  and  had  for  nine  months  then  last  past  been  rendered  by 
illness  incapable  of  working,  and  liad  received  his  allowance  until 
the  24th  October,  and  had  been  expelled  on  the  2nd  November, 
without  cause ;  that  a  dispute  had,  in  consequence,  arisen  between 
him  and  the  Society,  and  he  had  applied  to  Ingham  for  the  purpose 
of  its  being  settled  by  arbitrators,  ''  but  the  said  arbitrators  had 
neglected  and  refused,  and  still  did  neglect  and  refuse,  to  make  any 
award  in  the  premises.  Wherefore  the  said  P.  Jaques  prayed  that 
George  Grant,"  president  of  the  Society  for  the  time  being,  "  might 
be  summoned  to  answer  the  said  complaint,  and  that  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  Biding  might  hear  and 
determine  the  matter  in  dispute,  pursuant  to  the  statutes  in  such 
case  made  and  provided.  And  be  it  further  remembered  that 
thereupon "  &;c. ;  the  order  then  set  forth  that  Grant  had  been 
summoned,  and  the  ^parties  had  appeared,  and  the  hearing  had  [  ^^'^  ] 
been  adjourned  upon  Grant's  request  to  the  day  of  making  the 
order,  when  the  parties  appeared  before  the  justices.  '*  Whereupon 
we,  the  said  justices,  have  now  here  proceeded  to  hear  and  deter- 
mine, and  have  heard  and  determined,  upon  lawful  evidence,  upon 
oath  taken  before  us  on  this  said  hearing,  the  matter  of  the  said 
complaint,  according  to  the  true  purport  and  meaning  of  the  said 
rules,  orders  and  regulations  of  the  said  Society,  and  according  to 
the  directions  of  the  statutes  in  such  cases"  &c.  ''And  we,  the 
said  justices,  do  hereby,  on  the  hearing  aforesaid,  adjudge  and 
determine  that  all  and  singular  the  premises  and  allegations 
aforesaid  are  true;  and  thereupon  we  do  order  and  adjudge,  by 
virtue  of  the  statutes  in  such  case  "  &c.,  "  that  the  said  P.  Jaques 
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Rbo.  be  forthwith  reinstated  in  the  said  Society,  and  readmitted  into  all 
Gba'kt.  ^^^^  benefits  and  advantages  thereof.  And  we  do  order  and  require 
you,  the  president,  stewards  and  members  of  the  said  Society,  forth- 
with to  reinstate  the  said  P.  Jaques  in  the  said  Society,  and  readmit 
him  into  all  the  benefits  arising  therefrom  accordingly.  Given  '* 
&c.,  **  at  the  Court  House  at  Wakefield,  in  the  Riding  aforesaid," 
11th  January,  1847.     Signed  and  sealed  by  the  three  justices. 

In  support  of  the  rule,  Grant  deposed  that  the  order  was  made 
at  a  Petty  Sessions  held  at  Wakefield,  in  and  for  the  West  Riding: 
that  the  Society  was  and  is  established  at  and  in  the  borough  of 
Leeds,  and  the  meetings  and  business  connected  therewith  had 
always  been  holderi  and  transacted  within  the  borough.  By  other 
[  *48  ]  aflBdavits,  the  rules  of  the  Society  were  verified  (i) ;  *and  it  was 
further  deposed  that  a  meeting  before  the  arbitrators,  for  the 
hearing  of  the  said  parties,  was  "  duly  appointed,  touching  the 
matters  in  difference;  of  which  said  meeting  the  said  P.  Jaques 
had  due  notice :  and  that  the  said  arbitrators  and  the  said  parties, 
including  the  said  P.  Jaques,  met  accordingly  on  the  80th  day  of 
November  now  last,  at  Leeds  aforesaid,  and  then  and  there  entered 
upon  the  said  reference.  That  evidence  on  the  part  of  the  said 
Society  was  given  at  the  said  meeting  before  the  said  arbitrators, 

(1)  Kiile  11  lays  down  rules  as  to  house,  before  he  begins  to  do  any  kiad 

notices  to  be  given  by  sick  membei-s,  of  work,  or  be  excluded." 

f  48,  w.  1        varying  according  as  the  member  does  ilule  19,  contains  provisions  for  the 

or  does  not  reside  within  ten  miles  of  burial  of  members,  varying  according 

Leeds  Bridge.  as  they  die  within  five  miles  of  Ijeeds 

Rule  12.  "When  any  free  member  Bridge,  or  beyond, 
is  by  any  hurt   or  illness,   rendered  Rule  21  provides  that,  if  the  presi- 

incapable  of  working,  he  shall  receive,  dent,  &c.,  or  any  member,  attempt  to 

from  the  receipt  of  his  declaration,  defraud  the    Society    *'in    any    case 

(allowing  reasonable  time  for  country  whatever,    all    such,    against    whom 

members  to  send  theirs)  and  as  long  clear  proof  is  made  to  the  committee, 

as  he  continues  unable  to  work,  9a.  shall  be  excluded." 
per  week,  in  weekly  payments,  and         Rule  2 G.  **  That  all  matters  in  dis- 

for  odd  days,  la.  G(/.  per  day,  (Sunday  pute  between   this    Society,    or    any 

excepted).      No    member    shall     be  person  acting  under  it,  and  any  iudi- 

allowed  to  do  any  kind  of  work  during  vidual  member  or  person  claiming  on 

the  time  he  receives  the  benefit  speci-  account    of   any    member    shall    be 

fied  in  this  rule,  except  receiving  or  referred  to  arbitration,    pursuant    to 

paying  money,  giving  verbal  orders  to  10  Geo.  IV.  c.  56,  s.  27."   Provision 

servants  ur  oiher  persons,  or  signing  is  then  made  for  the  appointment  of 

his  name  to  a  receipt  or  other  writing.  arbitrators ;    as    to    which    no    point 

Eveiy  member,  on  declaring  himself  aiose  in  the  case.     •*  Such  arbitrators 

off  the  benefit  of  this  Society,  shall  shall  hear  evidence  on  both  sides,  and 

deliver,   or  cause  to  be  delivered,  a  their  decision  binding  to  all  parties, 

written  notice  to  that  effect,   to  the  and  shall  be  final." 
steward  for  the  time  being,  or  at  his 
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in  the  presence  and  hearing  of  the  said  P.  Jaques ;  and  that  the        R^> 
said  P.  Jaques  was  then  and  there  called  upon  to  make  his  defence      Gsant. 
touching  the  charges  and  the  matters  in  dispute  aforesaid ;  and 
that  he,  the  said  P.  Jaques,  then  said  that  the  evidence  which  had 
been  then  given  on  the  part  of  the  said  Society  was  true,  but  that 
he  had  several  witnesses  to  speak  as  to  his  character  and  alleged 
sickness :  and  that  the  said  arbitrators  then  enquired  of  him,  the 
said  P.  Jaques,  whether  he  had  any  further  evidence   to  offer 
touching  the  matters  in  dispute  before  them;  and  that  he  then 
stated  that  he  had  not  any  witnesses,  except  such   witnesses  as 
spoke  *only  to  his  general  character ;  but  which  was  not  a  matter       [  *^9  J 
in  dispute :  *'   "  and   that  they,   the  said  arbitrators,   after  due 
consideration  of  the  premises  so  referred  to  them  as  aforesaid,  did 
then  and  there  duly  make  and  sign  their  award  in  writing."     The 
award  was  annexed,  and  was  as  follows.     *'  We,  the  major  part  of 
the    arbitrators    duly    appointed    by  the    Philanthropic    Society 
established  at  Leeds  in  the  county  of  York,  do  hereby  award  and 
order  that  Philemon  Jaques  be  expelled  from   the  said  Society." 
(Signed  by  Fibldhouse,  Marshall  and  Darby.)     That  the  Society 
was  established,  and  all  the  meetings  thereof  held,  and  the  expul- 
sion, disputes,  matters  in  difference,  arbitration  and  award  severally 
took  place,  and  were  had,  heard,  transacted  and  made,  within  the 
borough  of  Leeds,  and  not  elsewhere.     That  the  borough  has  had, 
for  several  years  continually  now  last  past,  a  separate  Court  of 
Quarter  Sessions  of  the  peace  in  and  for  the  borough ;  and  the 
justices  in  and  for  the  borough  have  exclusively  exercised  the  juris- 
diction of  justices  of  the  peace  for  the  borough.     That,  at  the  Petty 
Sessions  before  the  three  justices,  the  attorney  for   the  Society 
objected  that  the  justices  had  no  authority  to  entertain  the  applica- 
tion, as  the  matter  had  wholly  arisen  at  Leeds  and  not  within  the 
jurisdiction  of  the  justices;  nevertheless,  the  justices  proceeded  to 
examine  witnesses  on  the  part  of    Jaques.     That,   upon   cross- 
examination,  it  appeared  that  the  arbitrators  had  made  the  award  ; 
notwithstanding  which  the  justices  made  the  order. 

The  affidavits  in  answer  stated  that  the  rules  of  the  Society  were 
allowed  and  confirmed  at  the  Quarter  Sessions  for  the  Biding,  and 
were  enrolled  and  filed  at  the  office  of  the  clerk  of  the  peace  for  the 
Riding,  ♦situate  at  Wakefield.  That  no  part  of  Wakefield,  or  the  I  *^^  J 
parish  of  Wakefield,  is  within  the  borough  of  Leeds  in  the  West 
Riding.  That,  from  the  14th  March,  1846,  to  24th  October,  1846, 
Jaques  was  by  illness  rendered  incapable  of  working ;  that,  from 
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Rbg.  4th  November,  1845,  he  had  resided  at  Wakefield,  and  that  he  had 
Gbakt.  never  resided  or  carried  on  business  within  the  borough  of  Leeds, 
or  elsewhere  except  at  Wakefield.  *'  That,  on  the  2nd  of  November, 
1846,  the  said  Society,  at  a  club  night  thereof,  held  in  the  said 
Riding,  charged  this  deponent"  (Jaques)  "with  having,  at  Wake- 
field aforesaid,  on  the  28rd  day  of  October,  1846,  violated  the 
twelfth  rule  of  the  said  Society,  by  reaching,  from  a  window  in  the 
house  of  this  deponent,  situate  at  Wakefield  aforesaid,  a  glass  con- 
taining a  spice  walking  stick  of  the  value  of  one  halfpenny,  and 
receiving  one  halfpenny  for  it,  the  reaching  of  which  said  glass,  and 
receiving  one  halfpenny,  the  said  Society  then  and  there  alleged 
was  working,  no  member  being  allowed  to  do  any  work  during  the 
time  he  was  receiving  the  benefit  specified  in  the  said  twelfth  rule." 
That  Jaques  denied  that  he  had  done  any  work ;  but  was  expelled. 
That  he  attended,  with  material  witnesses  (named),  on  a  day  and 
at  a  place  appointed  by  the  Society  for  hearing  before  the  arbi- 
trators the  matters  in  dispute  ;  but  none  of  the  arbitrators  attended : 
and  that  he  again  attended,  with  the  same  witnesses,  on  another 
day  and  at  a  place  named  by  the  Society ;  and  that  the  Society 
there  charged  him,  before  the  arbitrators,  with  violating  the  twelfth 
rule  by  the  act  before  mentioned,  and  did  not  prefer  any  other 
complaint  and  charge.  "  That  evidence  on  the  part  of  the  said 
Society  was  given  at  the  said  last  mentioned  meeting  before  the 
[••'»']  arbitrators.  *That  this  deponent"  (Jaques),  **at  the  said  last 
mentioned  meeting,  requested  the  said  arbitrators  also  to  hear 
evidence  on  behalf  of  this  deponent  touching  the  merits  of  the  said 
matters  in  dispute.  That,  during  the  said  last  mentioned  meeting, 
the  said  witnesses  for  this  deponent  were  in  one  of  the  rooms  of  the 
house  in  which  the  said  last  mentioned  meeting  was  held,  waitin<i; 
to  give  evidence,  and  ready  and  willing  then  and  there  to  give 
evidence,  before  the  said  arbitrators  for  and  on  behalf  of  this 
deponent  touching  the  merits  of  the  said  matters  in  dispute.  Thai 
the  said  arbitrators,  and  each  and  every  of  them,  then  and  there 
neglected  and  refused  to  hear  any  evidence  on  the  part  of  this 
deponent ;  and  the  said  arbitrators,  or  any  of  them,  did  not  hear 
any  evidence  on  behalf  of  this  deponent ;  and  the  said  arbitrators 
did  then  and  there,  on  the  ex  parte  evidence  produced  on  behalf  of 
the  said  Society,  and  without  first  hearing  evidence  on  both  sides 
touching  the  said  matters  in  dispute,  award  that  this  deponent  be 
expelled  from  the  said  Society.  That  this  deponent,  at  said  last 
mentioned  meeting,  did  not  say  that  the  evidence  which  had  been 
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given  on  the  part  of  the  said  Society  was  true,  nor  anything  to  that  Ukg. 
or  the  like  efifect ;  nor  that  he  had  several  witnesses  to  speak  as  to  grant. 
his  character  and  alleged  sickness,  nor  anything  to  that  or  the  like 
effect.  That  the  said  arbitrators  did  not  then  enquire  of  him,  this 
deponent,  whether  he  had  any  further  evidence  to  offer  touching 
the  matters  in  dispute  before  them.  That  he,  this  deponent,  did 
not,  at  the  said  last  mentioned  meeting,  state  that  he  had  not  any 
witnesses  except  such  witnesses  as  spoke  only  to  his  general 
character,  nor  any  words  to  that  or  the  like  effect.  That,  at  the 
said  last  mentioned  meeting,  this  deponent  *informed  the  said  [  *52  ] 
arbitrators  that  he  had  evidence  touching  the  matters  in  dispute, 
and  the  merits  of  the  said  matters  in  dispute ;  and  that  his  said 
witnesses  were  in  one  of  the  rooms  of  the  said  house  at  which  the 
said  last  mentioned  meeting  was  held,  ready  and  willing  to  give 
their  evidence  on  behalf  of  this  deponent;  and  that  the  said 
arbitrators  then  refused  to  hear  the  said  evidence  or  examine  this 
deponent's  witnesses."  "  That  the  said  "  &c.  (the  witnesses  for 
Jaques  before  named)  "  were  material  and  necessary  witnesses  for 
and  on  the  behalf  of  this  deponent,  touching  the  said  matters  in 
dispute  and  the  merits  '*  &c. ;  and  that  the  said  witnesses,  or  any 
of  them,  were  not  to  speak  as  to  the  character  and  alleged 
sickness  of  this  deponent.  That  the  said  arbitrators,  or  any 
of  them,  could  not  decide  the  said  matters  in  dispute  justly, 
candidly  and  impartially,  on  the  ex  parte  evidence  on  the  part  of 
the  said  Society,  and  without  hearing  the  evidence  on  behalf  of  him 
this  deponent  touching  the  merits  of  the  said  matters  in  dispute." 
*'  That  the  said  dispute  and  matters  in  difference  did  not  arise  and 
take  place  at  and  within  the  borough  of  Leeds  aforesaid,  but  at 
Wakefield  aforesaid."  That  it  was  proved  on  oath,  before  the 
three  justices,  that  the  arbitrators  **  had  neglected  and  refused  to 
hear  evidence  on  behalf  of  him,  the  said  complainant,  and  touching 
the  merits  of  the  said  matters  in  dispute ;  contrary  to  the  26th  rule 
of  the  said  Society  and  the  said  statutes."  The  witnesses  named  also 
deposed  that  they  had  attended  to  give  evidence  for  Jaques  "  touching 
the  said  matters  in  dispute,  and  the  merits  of  the  said  matters  in  dis- 
pute," without  hearing  which  the  arbitrators  could  not  decide  justly. 

In  Michaelmas  Term,  1848  (i),  L  53  ] 

R.  Hall  showed  cause : 

First,  it  is  objected  on  the  other  side  that,  on  the  facts  here 

(1)  Tl)e  case  was  argued  on  No vem-      man,   Ch.   J.,    Coleridge,    Wi^htmKn 
ber  loth  and  18th,  before  Lord  Den-      and  Erie,  JJ. 
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Req.  shown,  the  justices  acted  without  jurisdiction,  inasmuch  as  the 
Gbamt.  arbitrators  had  already  made  a  sufficient  award,  and  the  justices 
could  not  give  themselves  jurisdiction,  under  stat.  4  &  6  Will.  IV. 
c.  40,  8.  7  (1),  by  finding,  contrary  to  the  fact,  that  the  arbitrators 
had  refused  and  neglected  to  award.  It  is  true  that  the  authority 
must,  as  this  order  is  framed,  rest  entirely  upon  the  assumption  of 
that  fact.  But,  upon  the  complaint  being  made  to  the  justices,  they 
were  bound  to  ascertain  the  fact ;  and  their  finding  on  that  is  con- 
clusive. The  affidavits  raise  a  question  of  disputed  fact,  whether 
the  award  was  made  without  the  evidence  for  the  complainant 
being  properly  heard :  this  depends  upon  the  question  whether  the 
evidence  rejected  was  material  to  the  complaint.  The  justices  were 
bound  to  ascertain  this :  and  they  appear  to  have  decided  it  rightly ; 
for  (even  on  the  affidavit  in  support  of  the  rule)  it  cannot  be  taken 
for  granted  that  the  character  of  the  applicant  and  his  state  of 
health  might  not  be  circumstances  important  to  the  determination 
of  the  question  whether  the  act  which  he  did  was  really  work 
within  the  meaning  of  the  Society's  rules. 

(WiGHTMAN,  J. :  If  justices  may  always  inquire  whether  the 
arbitrators  decided  rightly,  they  have  in  effect  an  appellate 
jurisdiction.) 

The  case  falls  within  Reg.  v.  Bolton  (2) ;  for,  upon  this  complaint, 
[  *64  ]  the  justices  clearly  had  power  *to  begin  the  inquiry.  The  argu- 
ment on  the  other  side  must  go  the  length  of  showing  that  the 
justices  would  have  had  no  jurisdiction  though  it  had  appeared  to 
them  that  the  award  had  been  made  without  either  side  being  heard. 

(Lord  Dbnman,  Ch.  J. :  The  affidavits  in  support  of  the  rule  say 
that  the  only  evidence  offered  and  rejected  was  as  to  the  health 
and  character.  If  you  say  that  is  material,  I  think  you  fail :  if  you 
say  there  was  other  evidence,  you  are  contradicted.) 

If  there  be  a  contradiction  as  to  fact,  the  Court  will  uphold  the 
finding  of  the  justices.  A  bad  award  is  no  award.  Harding  v. 
Holmes  (3)  indeed  contradicts  this :  and  in  Wills  v.  Maccannick  (4) 
it  was  decided  that,  on  Nil  debet  pleaded  to  debt  on  award,  it  could 
not  be  shown  that  the  arbitrators  had  acted  corruptly.  The  former 
of  these  decisions  cannot  be  supported ;  the  latter,  if  correct,  is  so 

(1)  See  now  Friendly  Societies  Act,  (2)  65  R.  R.  209  (1  Q.  B.  66). 

1896  (59  &  60  Vict,  c,  25),  s.  68  (6).—  (3)  1  Wils.  1*22. 

A.  C.  (4)  2  Wilfl.  148. 
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only  with  regard  to  the  particular  form  of   pleading.     [He  also         Rbo. 
referred   to  Braddick    v.   Thompson  (i),    Grazebrook  v.   Davis  (2),       grant. 
Holland    V.    Brooks  (3),    Brazier    v.    Bi-yant  (4),    James    Osbom^s 
case  (6),  Fishery.  Pimbleyie),  Rudstone  diud  Yate's  case  (7),  Rex  v. 
Bingham  {s),  Hickesv.  Cracknell  (»),  Gisbornew.  Hart  (lo),  and  Dresser 
V.  Stansfield  (ii).] 

Secondly,  it  is  objected  that  the  justices  had  no  jurisdiction  in  t  ^^  3 
respect  of  place.  The  statute  gives  them  jurisdiction  as  arbitra- 
tors :  it  is  not  exercised  under  their  general  commission.  Sect.  27 
of  stat.  10  Geo.  IV.  c.  66,  requires  that  the  rules  shall  specify 
whether  reference  of  the  disputes  is  to  be  made  to  justices  of  ''  the 
county  in  which  such  Society  may  be  formed,"  or  arbitrators.  By 
the  interpretation  clause,  sect.  88,  "  county"  will  "  include  county, 
riding,  division,  or  place."  But,  as  these  rules  have  directed  that 
the  reference  shall  be  to  arbitrators,  no  justices  could,  as  such,  ac^ 
under  this  statute :  if  they  could,  it  might  be  questioned  whether, 
as  Leeds  is  within  the  ambit  of  the  Riding,  the  Riding  justices  might 
not  act.  Then  stat.  4  &  6  Will.  IV.  c.  40,  s.  7,  enacts  that,  when  the 
rules  refer  the  disputes  to  arbitrators,  and  they  have  neglected  or 
refused  to  make  the  award,  "  any  justice  of  the  peace  "  may  summon 
the  trustees  &c.,  and  '' any  two  justices"  may  hear  and  determine. 
Supposing  this  to  be  restrained  by  the  language  of  the  earlier 
statute,  still  it  does  not  appear  that  this  Society  *waB  formed  [  *57  ] 
within  the  borough.  Rules  11  and  19  clearly  contemplate  the 
residence  of  members  at  a  distance  of  more  than  five  miles  from 
Leeds  Bridge :  the  rules  have  been  confirmed  at  the  Riding 
Sessions,  and  enrolled  with  the  clerk  of  the  peace  of  the  Riding  :  and, 
by  sect.  4  of  stat.  4  &  6  Will.  IV.  c.  40,  that  must  be  done  at ''  the 
county  wherein  such  Society  shall  be  formed ;  "  and  sect.  7  of 
stat.  10  Geo.  IV.  c.  66,  directed  that  a  transcript  of  the  rules 
should  be  deposited  ''  with  the  clerk  of  the  peace  for  the  county 
wherein  such  Society  shall  be  established."  Now  it  appears  by 
the  affidavit  that  the  borough  possessed  a  Court  of  Quarter  Sessions 
at  which  the  confirmation  might  have  taken  place,  if  the  Society 
was  considered  to  be  established  there.     Besides,  the  applicant 

(1)  15  B.  B.  751  (8  East,  344).  630,  631. 

(2)  5  B.  &  C.  534.     See  Willoughhy  (7)  March,  141. 

V.   Willoughhy,  9  Q.  B.  923.  (8)  32  B.  R  750  (3  Y.  &  J.  101,  110). 

(3)  3  B.  B.  142  (6  T.  B.  161).  (9)  3  M.  &  W.  72. 

(4)  28  B.  B.  618  (3  Bing.  167).       (10)  52  B.  B.  624  (5  M.  &  W.  50). 

(5)  10  Co.  Bep.  130  a,  131  b.         (11)  14  M.  &  W.  822. 

(6)  11  £aat,  188.   See  52  B.  B. 
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Rbo.  himself  resided  without  the  boroiif^h,  and  was,  in  law,  excluded  and 
Grant.  reinstated  where  he  resided :  the  locality  of  the  Society  depended 
on  the  locality  of  its  members.  Further,  the  matter  in  dispute 
arose  without  the  borough.  If,  under  the  old  law  as  to  juries, 
there  had  been  on  the  record,  in  a  civil  action,  an  allegation  of 
refusal  to  make  an  award,  and  issue  had  been  joined  on  the  cause 
of  expulsion,  the  trial  must  have  been  by  a  jury  of  the  Riding : 
21  Vin.  Abr.  98,  Trial  (M.a). 

Pashley,  contra : 

First:  Under  stat.  10  Geo.  IV.  c.  56  (i),  if  the  rules  had  directed 
a  reference  to  arbitrators,  and  the  arbitrators  had  neglected  and 
refused  to  act,  the  only  remedy  must  have  been   by  mandamus. 
Then  stat.  4  &  5  Will.  IV.  c.  40,  s.  7  (2),  gives  the  justices  power  in 
such  a  case.    As  the  facts  ^are  here  stated,  the  justices  had  no 
power  unless  there  had  been  such  neglect  and  refusal.     Now  it  is 
[  'ss  1       sought  to  show  that  *  there  was  such  neglect  and  refusal  because 
the  arbitrators  refused  to  hear  evidence  touching  the  merits.     But 
the  affidavit  does  not  even  raise  this  point  properly ;  for  it  is  not 
deposed  in  what  respect  the  evidence   was  to  affect   the  merits. 
And  it  is  clear  that  a  mere  misruling  of  the  arbitrators  as  to  mate- 
riality of  evidence  does  not  constitute  a  neglect  to  act ;  if  it  did,  it 
would  also  support  a  plea  that  no  award  had  been  made :  but  a 
series  of  cases,  many  of  which  have  been  cited  on  the  other  side» 
show  that  that  is  not  so:  Braddick  v.  Thanipsonis),  Grazehrook  v. 
Davis  (4),  Johnson  y.  Durani  (5),  and  the  authorities  in  notes  (3),  {k) 
and  (0   to   Veale  v.    Waiiier  (6).     Cases  in   which  this   Court  has 
refused  to  interfere  by  mandamus,  where  the  tribunal  below  has 
exercised  its  judgment,  are  analogous  in  principle.     Such  are  Hex 
v.   The  Justices  of  Cumberland  (7),    Ilex   v.    The  Justices   of  Car- 
narvon  (8),  Rexv,  Justices  of  Cambridgeshire  (9),  Rex  v.  The  Justicfs 
of  Leicestershire  (lo).  Rex  v.  The.  Justices  of  Monmouthshire  (il),  Re<j,  v. 
Kesteren  (12)  and  other  cases  overruling  Reg.  v.  The  Justices  of  Car- 
narvonshire  (i3),  and  Reg.  v.  The  Justices  of  the  West  Riding  (14)  ;  and, 

(1)  Repealed  by  18  &  19  Vict.  e.  (i.i.  See  the  judgment  of  HoLROYD.  J. 
—A.  C.  (9)  1  Dowl.  &  Ry.  325. 

(2)  See  note  (2),  ante,  p.  207.  (10)  14  R.  R.  494  (1  M.  &  S.  442). 

(3)  15  R.  R.  751  (8  East,  344),  (11)  28  R.  R.  478  (4  B.  &  C.  844). 

(4)  5B.  &  C.  534.  (12)  61   R.  R.  402  (3  Q.   B.    810). 

(5)  36  R.  R  791  (2  B.  &  Ad.  925).  See    Rey.    v.    Deputies  of  Freemen     of 

(6)  1  Wms.  Saund.  327  a  (6th  ed.).  Leneater,  15  Q.  B.  671. 

(7)  1  M.  &  S.  190.  (13)  2  a  B.  325. 

(8)  22  R.  R.  636  (4  B.  &  Aid.  86).  (14)  2  Q.  B.  331. 
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as    to    a    certiorari,    another    case  of    Rex    v.    The  Justices    of        Rbo. 
Monmouthshire  (i).  Grant. 

(LoRi>  Dbnman,  Ch.  J. :  All  these  authorities  are  against  you,  if 
*the  justices  had  jurisdiction.)  [  ^^^  1 

They  are :  but  the  justices  had  no  jurisdiction  unless  the  conduct 
of  the  arbitrators  was  such  as  to  make  their  decision  no  award ; 
and,  on  this  question,  the  cases  are  strong  in  favour  of  the  rule. 
The  question  is  really  the  same  which  would  have  arisen  under 
stat.  10  Geo.  lY.  c.  56,  s.  27,  on  an  attempt  to  review  the  decision 
of  arbitrators. 

(CoLBRiDOB,  J.:  Do  you  say  that  the  justices  were  wrong  in 
]>eginning  the  inquiry?) 

They  were  not;  because  the  complaint  alleges  the  neglect  and 
refusal ;  but  they  should  have  desisted  when  it  appeared  that  the 
matter  was  not  within  their  jurisdiction.  That  is  quite  consistent 
with  Re(f,  V.  Bolton  (2),  which  in  fact  goes  no  farther  than  Biittain 
V.  Kinnaird  (3)  and  Basten  v.  Careiv  (4) ;  in  the  latter  case  Holroyd,  J. 
expressly  limits  the  principle  of  the  decision  to  the  cases  where 
there  is  jurisdiction.  [He  also  cited  Welch  v.  Nash  (5),  Crisp  v. 
Btinhury  (6),  and  Rex  v.  MildenhaU  Savings  Bank  (7).] 

Secondly,  the  justices  of  the  West  Biding  could  not  act  in  the  [  60  ] 
matter,  inasmuch  as  the  Society  was  formed  at  Leeds.  Stress  is 
laid  on  the  words,  in  stat.  4  &  6  Will.  IV.  c.  40,  s.  7  (8),  **  any  two 
justices:"  but,  if  that  be  a  correct  argument,  the  order  might 
have  been  made  by  justices  of  Middlesex.  Such  words  apply  only 
to  justices  having  jurisdiction  in  the  place,  either  by  common  law 
or  statute :  In  the  Matter  of  Peerless  (9).  Then  it  is  said  that 
Jaques  resided  out  of  Leeds,  and  that  the  act  which  gave  rise  to 
the  dispute  occurred  also  out  of  Leeds.  But,  as  before  argued,  if 
the  residence  and  the  act  had  been  in  Middlesex,  would  justices  of 
Mi<ldlesex  have  bad  jurisdiction?  The  justices  of  Leeds  clearly 
liad  jurisdiction ;  and  it  can  hardly  be  a  case  of  concurrent 
jurisdiction. 

(1)  32  R.  B.  356  (8  B.  A  C.  137).  (6)  34  R.  R.  747  (8  Ring.  394). 

(2)  55  R.  K.  209  (1  Q.  B.  66).  (7)  6  Ad.  &  El.  952. 

(3)  21  R.  B.  680  (1  Brod.  &  B.  432).  (8)  See  note  (2).  anU,  p.  207. 

(4)  27  R.  R.  453  (3  B.  &  C.  649).  (9)  1  Q.  B.  143. 

(5)  9  R.  R.  478  (8  East,  394). 
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Reg.  (R.  Hall  referred  to  Rex  v.  Sainsbury  (j).) 

Qrant 

The  Court  will  not  favour  a  construction  attended  with  bo  much 

inconvenience.     It  has  heen  pointed  out  that  the  rules  were  con- 

[  •61  ]       firmed  and  enrolled  in  the  Riding :  hut  that  could  *not  legally  be 

done  ;  and  this  would  destroy  the  jurisdiction  altogether. 

(Coleridge,  J. :  Then  the  arbitrators  had  none.) 

The  question  now  before  the  Court  is  on  the  validity  of  the  order  of 

the  justices. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  vacation  (June  21st),  delivered  the 
judgment  of  the  Court: 

On  a  motion  to  quash  an  order  of  justices  brought  up  by  certiorari , 
it  appeared  by  the  affidavits  that  the  complainant  had  applied  to 
arbitrators  duly  appointed  according  to  the  statute ;  that  they  had, 
in  fact,  made  an  award  between  the  complainant  and  the  Friendly 
Society ;  that  the  complainant,  treating  the  award  as  void  and  null, 
had  then  applied  to  justices,  who  made  the  order  in  question,  and 
therein  declare  that  the  arbitrators  had  neglected  and  omitted  to 
make  any  award  ;  this  being  the  condition  on  which  their  jurisdiction 
to  take  cognizance  of  the  dispute  depends. 

Upon  these  facts,  the  question  has  been,  whether  the  statement 
in  the  order,  that  the  arbitrators  had  neglected  and  omitted  to 
make  an  award,  was  conclusive. 

It  is  clear  that  the  decision  of  a  tribunal  lawfully  constituted 
upon  a  question  properly  brought  before  it,  respecting  a  matter 
within  its  jurisdiction,  is  not  open  to  review  on  certiorari:  Reg.  v, 
Bolton  (2) :  but  the  decision  of  persons,  assuming  to  be  a  tribunal, 
that  they  are  lawfully  constituted,  is  open  to  review.  Thus  a 
decision,  either  by  a  justice  that  he  was  in  the  commission,  or  by 
an  arbitrator  under  a  statute  that  he  was  duly  appointed,  or  by  a 
[  *62  ]  sheriff  that  a  valid  writ  of  trial  *had  issued  to  him,  might  be 
shown  by  affidavit  to  be  untrue. 

In  the  present  case,  the  justices  are  in  the  nature  of  second 
arbitrators,  the  reference  being  conditional  upon  the  first  arbitrators 
neglecting  or  omitting  to  award :  and  their  decision  that  this 
condition  existed  is  a  decision  upon  one  of  the  preliminaries  neces- 
sary for  constituting  them  a  lawful  tribunal  for  this  matter.     It  is, 

(1)  2  B.  £.  433  (4  T.  B.  4dl).  (2)  56  B.  B.  209  (1  Q.  B.  66). 
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therefore,  not  conclusive  within  the  principle  laid  down  in  Re(f.  v.         Hbo. 
Bolton  (i),  but  falls  within  the  latter  of  the  two  limitations  of  it       geInt. 
there  mentioned. 

The  first  limitation  is  :  where,  on  the  proceedings  leading  to  the 
adjudication,  a  want  of  the  jurisdiction  appears,  a  decision  asserting 
jurisdiction  is  of  no  avail.  Of  this,  Welch  v.  Nash  (2)  is  an  example  ; 
in  which  case  the  jurisdiction  to  order  the  stopping  up  of  an  old 
highway,  after  being  diverted  and  turned,  depended  upon  the 
setting  out  of  a  new  way  in  lieu  of  the  old  one ;  and  it  appeared 
that  no  new  way  had  been  set  out,  but  an  old  way  had  been  widened 
in  different  parts;  this  fact  was  apparent  from  the  proceedings 
themselves,  as  maps  were  annexed  to  each  order ;  and  the  oral 
evidence  for  the  defendant  could  do  no  more  than  explain  and 
apply  the  maps.  The  judgment  was,  that  the  magistrates  could 
not  make  the  widening  of  an  old  way  in  parts  a  setting  out  of  a 
new  way  by  stating  it  to  be  so  in  their  adjudication  and  order. 

The  second  limitation  is,  where  the  charge  is  really  insuflScient, 
but  is  misstated  in  drawing  up  the  proceedings,  so  that  they  appear 
regular.  In  such  case  it  is  competent  to  the  defendant  to  show  by 
affidavit  what  *the  real  charge  was ;  and,  if  that  shows  that  the  [  •63  ] 
magistrate  ought  never  to  have  begun  the  inquiry,  the  order  is  to 
be  quashed. 

We  have,  therefore,  in  the  present  case,  found  it  our  duty  to 
inquire  whether  the  statement  in  the  order  respecting  the  neglect 
and  refusal  of  the  arbitrators  to  make  an  award  was  true.  The 
admitted  facts  are,  that  arbitrators  were  duly  appointed,  and  that 
the  parties  attended  before  them,  and  that  an  instrument  purporting 
to  be  an  award  was  made :  the  disputed  fact  is,  whether  the  arbi- 
trators refused  wrongfully  to  hear  any  evidence  on  the  part  of  the 
complainant  And  a  point  of  law  arises,  whether,  if  that  be  so,  the 
instrument  was  an  award. 

As  to  the  fact :  the  affidavits  on  behalf  of  the  complainant 
contains  sufficient  to  show  that  the  justices  may  have  been  well 
warranted  in  considering  it  proved.  And  we  presume  that  they 
were  right,  as  this  is  not  an  appeal  from  them. 

Then  the  point  arises :  did  this  fact  warrant  the  statement  con- 
tained in  the  order  ?  In  other  words,  does  the  order  correctly  state 
the  legal  effect  of  the  fact?  Stat.  10  Geo.  lY.  c.  66,  s.  27,  enacts 
that  an  award  made  according  to  the  true  purport  and  meaning  of 
the  rales  of  the  Society  shall  be  final  and  binding.  The  rule  of 
(1)  55  B.  fi.  209  (1  Q.  B.  66).  (2)  9  B.  B.  478  (8  East,  394). 
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Reg.  the  Society  in  question,  relating  to  arbitrators,  declares  that  the 
Grant.  arbitrators  shall  hear  evidence  on  both  sides,  and  their  decision 
binding  to  all  parties  shall  be  final.  Upon  this  statement  there  is 
good  reason  for  saying  that  arbitrators  who  refused  to  hear  the 
evidence  of  one  side  did  not  make  an  award  according  to  the  true 
meaning  of  the  rules  of  the  Society,  and  therefore  did  not  make  an 
L  'fi*  ]  award  final  and  binding  *within  the  terms  and  intention  of  stat. 
10  Geo.  IV.  c.  66,  s.  27.  Stat.  4  &  6  Will.  IV.  c.  40,  s.  7,  giving 
jurisdiction  to  the  justices  in  case  of  the  neglect  or  refusal  of  the 
arbitrators  to  make  an  award,  recites  stat.  10  Geo.  IV.  c.  56,  s.  27, 
and  intends  an  award  final  and  binding  within  the  meaning  of  that 
statute.  It  seems  to  follow  that  the  justices  have  jurisdiction 
where  the  award  is  not  in  this  sense  final  and  binding.  And  we 
have,  therefore,  come  to  the  conclusion  that  they  had  jurisdiction 
in  the  case  now  before  us. 

Another  question  was,  whether  the  justices  for  the  county  had 
jurisdiction,  it  being  alleged  that  the  matter  in  difference  arose 
entirely  within  the  jurisdiction  of  the  borough  of  Leeds.  But, 
although  the  meetings  of  the  Society  are  at  Leeds,  and  the  expul- 
sion took  place  there,  it  appears  that  the  Society  is  not  locally 
confined  to  the  borough  :  members  may  reside  out  of  the  borough  : 
and  the  act  which  led  to  the  expulsion  took  place  out  of  the 
borough ;  and  tlie  nature  of  that  act  was  really  the  matter  in 
difference.  Therefore  the  question  must  be  answered  in  the  affirma- 
tive, the  matter  in  difference  not  having  arisen  entirely  within  the 
borough  of  Leeds. 

And  the  rule  for  quashing  the  order  of  justices  must  be 
discharged. 

m  Rule  discharged. 

1849.       The   ROCHDALE    CANAL    COMPANY   v.   KING  and 
?i?i^  ..  Others  (I). 

[  ^22  ]  (14  Q.  B.  122—139 ;  S.  C.  18  L.  J.  Q.  B.  293 ;  14  Jur.  16 ;  15  Jur.  890.) 

Stat.  3i  Qeo.  III.  c.  78,  empowered  a  Company  to  purchase  lands  for 
making  and  maintaining  a  navigable  canal,  and  contained  provisions  with 
i-espect  to  the  conveyance  of  land,  and  its  vesting  in  the  Company  on  pay- 
ment of  the  price  a-^sessed  by  compensation  juries.  It  was  also  provided  by 
the  same  Act  (explained  by  stat.  46  Geo.  III.  c.  xx.  s.  23)  that  manu- 
facturers within  a  certain  distance  of  the  canal  might,  after  notice  to  the 
proprietors  of  the  canal,  lay  down  pipes  to  supply  their  steam  engines  with 
water  for  the  sole  purpose  of  condensing  the  steam  used  for  working  such 

(1)  Cited  in  Coe  v.  Wise  (1866)  L.  E.  1  a  B.  711,  721,  37  L.  J.  Q.  B.  264.— 
A.  C. 
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engines ;  and  that,  if  any  dispute  should  arise  with  any  person  desirous  of 
taking  water  for  the  above  purpose,  or  who  should  be  in  the  use  of  taking 
the  same,  such  dispute  should  be  finally  determined  by  certain  Commissioners. 

A  declaration  in  case  by  the  Company  stated  that  the  canal  had  been 
made  and  maintained  by  them  in  pursuance  of  the  Act ;  that  defendants, 
having  steam  engines  within  the  prescribed  distance  of  the  canal,  had,  after 
notice  to  the  Company,  laid  down  pipes  communicating  with  the  canal, 
and  that  defendants  had  used  the  water  drawn  off  by  such  pipes  for  other 
pur|)t)ses  than  condensing  the  steam  of  their  engines. 

It  was  objected  in  arrest  of  judgment,  and  afterwards  on  writ  of  error, 
that  the  declaration  did  not  show  any  conveyance  or  ownership  of  the  canal 
or  water ;  nor  did  it  show  any  invasion  of  a  private  right,  or  damage  to 
such  a  light,  inasmuch  as  the  act  complained  of,  if  wrongful,  was  clearly 
prohibited  by  statute,  so  that  a  repetition  of  the  act  could  never  be  used  as 
evidence  that  it  was  rightful ;  also  that  the  remedy  was  by  indictment  as 
for  the  violation  of  a  statutory  provision  ;  and,  further,  that  the  complaint 
was  a  dispute  over  which  the  Commissioners  under  the  Act  had  exclusive 
jurisdiction  :  Held  by  Ex.  Ch.,  aifirming  the  judgment  of  Q.  B. : 

That  the  declaration  was  good ;  that  it  must  be  taken  that  the  Company 
was  in  possession  of  the  canal;  and  that,  without  averment  of  special 
damage,  the  wrongful  act  appeared  to  be  a  damage  to  the  Company's  right ; 
that  the  disputes  over  which  the  (Commissioners  had  jurisdiction  were  dis- 
putes with  persons,  either  about  to  use  or  in  the  actual  use  of  the  canal 
water  for  a  rightful  purpose,  as  to  tlie  mode  of  taking  the  water,  and  that 
the  provision  for  reference  to  the  Commissioners  did  not  apply  to  a  mere 
wrongful  act : 

Held  also,  j>er  Erle,  J.,  that,  even  if  such  an  act  were  within  that 
provision,  the  superior  Courts  had  concurrent  juiisdiction. 

Case.     The  declaration  stated  that,   after  the  passing  of   stat. 
34  Geo.  III.  C.78  (i),  a  certain  canal  was  made  by  the  said  Company  in 
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(1)  '*  For  making  and  maintaining 
a  navigable  canal  from  the  Calder 
navigation,  at  or  near  Sowerby  Bridge 
Wharf,  in  the  parish  of  Halifax," 
&c. ;  "to  join  the  canal  of  his  Grace 
the  Duke  of  Bridgewater,  in  the  parish 
of  Manchester,"  &c.  •'  and  also  certain 
cuts  from  the  said  intended  canal." 

The  declaration  was  founded  on  the 
113th  section,  which  is  us  follows  : 

''And  whereas  steam  engines  are 
become  of  great  use  in  various  manu- 
factures earned  on  within  the  said 
counties,  and  as  such  engines  con- 
sume ^considerable  quantities  of  coal, 
they  will,  by  the  rates  which  will  be 
payablo  for  such  coals,  tend  to  pro- 
mote the  interests  of  the  said  naviga- 
tion, but  tlio  said  engines  can  only  bo 
made  use  of  where  cold  water  can  bo 
obtained  to  condense  the  steam,  on 
which  account,  as  well  as  for  the  better 
supply  of  the  same  with  coals,  it  would 


be  convenient  to  erect  such  steam 
engines  as  near  as  may  be  to  the  said 
navigation ;  be  it  therefore  further 
enacted,  that  it  shall  be  lawful  for  the 
owners  of  any  lauds  within  the  distance 
of  twenty  yards  from  the  said  canal 
and  cuts,  or  any  of  them,  to  make  a 
communication  between  the  water 
therein,  and  any  steam  engine  or 
engines,  by  means  of  one  or  more 
metal  pipe  or  pipes  of  sufficient 
strength  or  thickness,  and  so  con- 
structed as  to  prevent  any  leakage  or 
waste  of  water,  and  to  draw  from  the 
said  canal  and  cuts,  or  any  of  them, 
such  quantities  of  water  as  shall  be 
sufficient  to  supply  the  said  engine  or 
engines  with  cold  water,  for  the  sole 
purpose  of  condensing  the  steam  used 
for  working  any  such  engines  as  afore- 
said :  Provided  always,  that  the  pro- 
prietor of  every  such  engine  shall 
return  to  the  said  canal  and  cuts,  or 
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pursuance  of  and  according  *to  the  powers  and  provisions  in  the 
said  Act  contained ;   and,  before  and  at  the  time  when  &c.,  the 


some  of  them,  in  every  day  on  which 
he  shall  use  such  engine,  a  quantity  of 
water  on  the  same  level  on  which  it 
shall  he  taken,  equal  to  the  quantity 
so  taken  in  every  such  day  from  the 
said  canal  and  cuts,  or  any  of  them, 
(the  inevitable  waste  thereof  by  con- 
densing such  steam  only  excepted,)  so 
that  no  obstruction  shall  arise  there- 
from to  the  said  navigation  :  provided 
also,  that  such  water  so  taken  shall  be 
applied  to  the  working  of  the  said 
engine,  and  to  no  other  use  or  pur- 
pose, and  that  every  person  laying  any 
such  pipe  into  the  said  canal,  or  either 
of  the  said  cuts  for  such  purpose, 
shall,  and  is  hereby  required  to  make 
good  the  bank  thereof,  and  to  repair, 
at  his  own  proper  costs  and  charges, 
all  such  other  damages  as  may  arise 
from  the  laying  in  of  such  pipe,  in 
such  manner,  and  at  such  times,  as 
shall  cause  as  little  let,  hindrance,  or 
molestation,  as  may  be,  to  the  said 
navigation,  or  to  the  persons  using  the 
same :  provided  nevertheless,  that  no 
person  shall  take  any  water  from  the 
said  canal  or  cuts,  or  any  of  them,  for 
the  use  of  any  such  engine,  without 
giving  one  month's  previous  notice  in 
writing  of  such  his  intention  to  the 
committee  of  the  said  Company  of  Pro- 
prietors, in  order  that  the  said  com- 
mittee may  appoint  a  person  or  persons 
to  inspect  into  the  premises  on  their 
behalf,  and  to  take  care  that  the  said 
pipe  is  of  a  proper  strength  and  thick- 
ness, and  be  laid  into  the  bank  in  a 
proper  manner,  according  to  the  intent 
and  meaning  of  this  Act ;  and  if  any 
dispute  shall  arise  between  the  said 
Company  of  l^roprietors,  or  the  said 
committee,  and  any  person  who  shall 
be  desirous  of  taking  water  out  of  the 
said  canal  or  cuts,  or  any  of  them, 
[  •124,  M.  ]  ♦for  the  j)urposes  of  any  such  engine, 
or  who  shall  be  in  the  use  of  taking 
the  same  therefrom,  such  dispute  shall 
be  finally  settled  and  deteimined  by 
the  said  Commissioners." 

Section    1    incorporated    the    pro- 
prietors for  the  purposes  of  the  Act 


by  the  name  of  **The  Company  of 
Proprietors  of  the  Bochdale  Canal," 
with  power  to  purchase  lands  &c.  for 
making  the  said  canal  &c.  By 
section  8  Select  Commissioners  were 
appointed  to  determine  at  what  places 
and  in  what  manner  gauges  should  be 
constructed  for  the  purpose  of  regu- 
lating the  taking  of  surplus  water  from 
certain  brooks;  and  by  section  24 
Commissioners  were  appointed  "for 
settling,  determining,  and  adjusting, 
all  questions,  matters,  and  differences, 
which  shall  or  may  arise  between  the 
said  Company  of  Proprietors  and  the 
several  proprietors  of,  and  persons 
interested  in,  any  lands  or  other 
hereditaments,  that  shall  or  may  be 
taken,  used,  affected,  or  prejudiced,  by 
the  execution  of  any  of  the  powers 
hereby  granted,  and  for  other  the  pur- 
poses in  this  Act  mentioned,  except 
such  as  are  hereby  directed  to  be  done 
by  the  said  Select  Commissioners 
aforesaid." 

By  section  22,  bodies  politic  &c., 
trustees  &c.j  and  persons  under  dis- 
ability, were  empowered  to  convey 
land  to  the  Company. 

By  section  29,  the  Commissioners 
mentioned  in  the  24th  section  were 
authorised  to  determine  the  sums  to 
be  paid  by  the  Company  for  the  pur- 
chase of  land  for  the  canal  &c.,  and  as 
a  recompense  for  damages  sustained 
by  the  supplying  the  canal  with  water ; 
and,  in  case  of  dissatisfaction  with 
theii*  determination,  juries  were  to  be 
summoned  to  assess  such  sums;  and 
by  section  3d  the  determination  of  the 
Commissioners,  if  acquiesced  in,  and 
the  verdicts  of  juries,  were  to  be  kept 
as  records;  and,  on  payment  or  tender 
of  the  purchase-money  for  lands,  such 
lands  were  to  vest  in  the  Company  in 
fee  simple.  Section  95  empowered 
the  Company  to  take  tolls  on  goods 
conveyed  along  the  canal. 

By  sect.  23  of  stat.  46  Geo.  III. 
c.  zx.  (local  and  personal,  public), 
*'for  enabling  the  Company  of  Pro- 
prietors of  the  Bochdale  Canal  mora 
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said  canal  was,  and  still  is,  a  navigable  canal,  maintained  by  *th6 
said  Company  for  the  purposes  in  the  said  Act  specified.  That 
defendants  were,  and  still  are,  the  owners,  and  possessed,  of  certain 
lands  within  the  distance  of  *twenty  yards  from  the  canal,  and  of  a 
certain  cotton  mill  and  divers  &c.,  steam  engines,  then  being  on 
the  said  lands,  the  said  engines  being  erected  and  used  by  defen- 
dants for  the  purpose  of  working  the  said  mill.  That  defendants, 
to  wit  on  Ist  January,  1844,  gave  notice  to  the  Company  that  they 
intended  to  make  a  communication  between  the  water  of  the  canal 
and  the  said  steam  engines,  according  to  the  provisions  of  the  Act, 
in  order  to  draw  from  the  canal  such  quantities  of  water  as  should 
be  sufficient  to  supply  the  said  engines  with  cold  water  for  the 
purpose  of  condensing  the  steam  used  for  working  the  said  engines. 
That,  in  pursuance  of  the  said  notice,  to  wit  on  &c.,  divers  metal 
pipes  were  laid  down  by  defendants  between  the  canal  *and  the 
said  steam  engines,  for  the  purpose  of  making,  and  so  as  to  make, 
the  said  communication  according  to  the  provisions  of  the  said  Act. 
That,  although  afterwards,  to  wit  on  &c.,  divers  large  quantities  of 


effectually  to  provide  for  the  discharge 
of  their  debts;  and  to  amend  the 
several  Acts  passed  for  making"  &c., 
*'the  said  canal,"  it  was  enacted  as 
follows : 

'*  And  whereas  the  power  of  taking 
water  for  the  condensing  of  steam  in 
the  engines,  near  to  the  said  canal  and 
cuts,  granted  by  the  said  recited  Act 
made  in  the  thirty-fourth  year  of  the 
reign  of  his  present  Majesty,  may  be 
abuHed,  and  it  is  expedient  that  the 
provision  relating  thereto  should  be 
explained  and  amended ;  be  it  there- 
fore further  enacted  that,  *from  and 
after  the  passing  of  this  Act,  it  shall 
be  lawful  for  any  agent  or  servant,  or 
agents  or  servants,  appointed  by  the 
committee  of  the  said  Company  for 
that  purpose  (on  making  information 
ill  writing  on  oath,  to  be  administered 
by  any  j  ustice  of  the  peace  residing  in 
the  neighbourhood  of  the  place  where 
such  water  shall  be  taken,  that  such 
agent  or  servant,  or  agents  or  servants, 
suspects  or  believes  or  suspect  or 
believe  that  such  power  is  abused; 
and  on  depositing  in  the  hands  of  such 
justice  the  sum  of  20/.  for  the  purposes 
hereinafter  mentioned,  and  delivering 
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to  the  person  or  persons  using  such 
water  a  copy  of  such  information)  at 
all  seasonable  times  to  enter  into  any 
building  containing  such  steam  engine, 
for  the  purpose  of  examining  any  pipe 
used  for  the  conveying  of  such  water, 
and  ascertaining  the  use  made  of  such 
water,  and  that  the  same  is  not  applied 
to  any  other  purpose  than  that  of  con- 
densing the  steam  of  any  such  engine ; 
and  in  case  it  shall  appear  that  such 
water  is  applied  to  no  other  purpose 
than  that  of  condensing  steam,  then 
such  justice  shall,  by  and  out  of  the 
said  sum  of  20/.,  pay  unto  the  owner 
or  owners,  or  occupier  or  occupiers,  of 
such  steam  engine,  all  such  costs, 
charges,  and  expenses  as  he  or  they 
shall  have  sustained  or  been  put  unto 
in  laying  open  and  showing  such  pipe 
or  pipes,  and  in  covering  the  same, 
and  restoring  the  works  connected 
therewith  to  their  former  state,  or  in 
any  manner  relating  to  such  view,  and 
pay  the  residue  of  such  monies,  or  (in 
case  it  shall  appear  that  such  water  is 
applied  to  any  other  purpose  than  that 
of  condensing  steam)  the  whole  of  such 
monies  to  the  said  Company  of  Pro- 
prietoi-s ;  **  Ac 
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water  were  drawn  off  from  the  canal,  through  and  by  means  of 
the  said  pipes,  which  water  defendants  ought  to  have  used  for  the 
sole  purpose  of  condensing  the  steam  used  for  the  working  the 
said  engines,  nevertheless  defendants  wrongfully  and  injuriously 
deceived  and  defrauded  the  plaintiffs  in  this,  to  wit,  that  defendants, 
after  the  said  quantities  of  water  had  been  so  drawn  off  from  the 
canal,  wrongfully  and  injuriously  used  and  applied  the  same  for 
other  and  different  purposes  and  uses  than  the  condensing  the 
steam  used  for  working  the  said  engines,  to  wit  for  the  purposes 
and  uses  of  supplying  the  boilers  of  the  said  engines  with  water, 
and  of  generating  steam  for  working  the  said  engines,  and  for  heat- 
ing the  said  mill,  and  for  the  purpose  of  cleansing  the  said  boilers, 
and  divers  other  purposes,  contrary  to  the  provisions  of  the  said  Act. 
Second  breach  :  that  defendants  further  wrongfully  and  injuriously 
deceived  and  defrauded  plaintiffs  in  this,  to  wit  that  defendants,  on 
&c.,  wrongfully  and  injuriously,  by  means  of  the  said  pipes,  drew 
from  the  canal  more  quantities  of  water  than  sufficient  to  supply  the 
said  engines  with  cold  water  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  such  engines,  contrary  to  the  provisions  of  the 
same  statutes.  Third  breach :  that,  although  defendants  did,  on 
each  of  the  days  and  times  aforesaid,  draw  from  the  canal,  through 
and  by  means  of  the  said  pipes,  divers  other  large  quantities  of 
water,  to  wit  &c.,  on  each  of  the  said  days,  for  the  purpose  of 
working  the  said  engines,  and  then  applied  the  same  to  the  said 
♦purpose,  and  did,  on  each  of  the  said  days,  use  the  said  engines, 
nevertheless  defendants  deceived  and  defrauded  plaintiffs  in  this, 
to  wit  that  defendants  did  not,  on  each  of  the  said  days  on  which 
they  so  used  the  said  engines  as  aforesaid,  or  on  any  of  them,  return 
to  the  canal  a  quantity  of  water  equal  to  the  quantity  so  taken  on  each 
of  the  said  days  from  the  canal,  inevitable  waste  thereof  by  condens- 
ing steam  only  excepted  ;  but,  on  the  contrary  thereof,  defendants, 
wrongfully  and  injuriously  contriving  to  injure  plaintiffs,  did,  on 
each  of  the  said  days,  wrongfully  return  to  the  canal  a  much  less 
quantity  of  water  than  the  quantity  so  taken  &c. ;  whereby  the 
navigation  of  the  said  canal  has  been  and  still  is  greatly  impeded 
and  obstructed. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes, 
"1848,  it  appeared  that  the  canal  had  been  made  and  maintained  in 
pursuance  of  the  Act,  and  that  water  had  been  supplied  to  the 
canal  by  tlie  Company  at  a  great  expense.     The  defendants  were 
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mill-owners  on  the  banks  of  the  canal,  who  had  erected  steam-engines 
for  the  purposes  of  their  business,  and  had  laid  down  pipes  for  the 
purpose  of  drawing  water  from  the  canal.  The  jury  found  that  the 
defendants  had  used  the  water  so  drawn,  and  for  other  purposes 
than  for  the  condensation  of  the  steam  in  their  steam-engines,  but 
that  they  had  not  thereby  obstructed  the  navigation.  Verdict  for 
plaintiffs,  damages  la. ;  leave  being  given  to  defendants  to  move  for 
a  nonsuit,  on  the  ground  that  the  action  was  not  maintainable 
without  proof  of  damage. 

Martin^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  *accord- 
ingly,  citing  Williams  v.  Morland  (i).  He  also  obtained  a  rule  nisi  to 
arrest  the  judgment,  because  the  declaration  did  not  show  that  the 
Company  had  any  property  in,  or  possession  of,  the  canal,  and  that 
the  defendants  had  infringed  any  private  right ;  or  that  any  private 
damage  had  been  sustained ;  or  that  the  acts  complained  of  were 
wrongful ;  and  also  on  the  ground  that  the  Commissioners  named 
in  stat.  34  Geo.  III.  c.  78,  sect.  24  (2),  had  exclusive  jurisdiction  over 
the  matter  in  dispute  under  sect.  118.  In  this  vacation  (June  20th 
and  28rd), 
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Knowles,  Tonilinson  and  Cowling  showed  cause : 

The  118th  section  does  not  oust  the  jurisdiction  of  this  Court; 
there  are  no  express  or  negative  words  on  the  subject ;  the  Court, 
therefore,  has  concurrent  jurisdiction.  The  decisions  in  Crisp  v. 
Bunbury  (3)  and  Rex  v.  Mildenhdll  Savings  Bank  (4),  which  may  be 
cited,  proceeded  on  the  special  principle  that  it  was  of  great  import- 
ance to  protect  the  depositors  in  Savings  Banks  against  the  delay 
and  costliness  of  litigation  in  the  superior  Courts.  Even  if  it  be 
conceded  that  sect.  118  does  give  the  Commissioners  exclusive 
jurisdiction  over  the  disputes  therein  mentioned,  the  present  is  not 
such  a  dispute ;  for  the  Company  complain  of  acts  merely  wrong- 
ful ;  and  the  section  relates  to  disputes  respecting  the  mode  of 
communicating  with  the  *canal  for  the  purpose  of  using  the  water 
rightfully.     Besides,  the  objection  is  not  open  ;  for  the  defendants 


(1)  26  R.  E.  579  (2  B.  &  C.  910). 

(2)  He  also  obtained  a  rule  nisi  for 
a  venire  de  novo,  on  the  ground  that 
the  third  breach  was  bad,  as  it  nega- 
tived the  proper  return  of  water  to  the 
**  canal  *'  only,  whereas  the  113th  sec- 
tion used  the  words  **  canal  and  cuts,'' 


and  that  the  general  vei'dict,  therefore, 
on  all  the  breaches,  could  not  stand.  It 
was  subsequently  arranged  that  the 
verdict  as  to  this  breach  should  be 
entered  for  the  defendants. 

(3)  34  R.  R.  747  (8  Bins'.  394). 

(4)  6  Ad.  &  El.  95  J. 
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have  not  pleaded  specially  that  a  dispute  has  arisen  under  the  Act. 
Secondly,  the  wrongful  act  necessarily  implies  damage  ;  for  it  is  a 
damage  to  the  right;  and,  according  to  stat.  46  Geo.  III. 
c.  XX.  s.  23,  the  use  of  the  canal  water  for  any  other  purpose 
than  that  of  condensing  the  steam  of  steam  engines  is  clearly 
wrongful. 

Atherton  and  Spinks^  contra  : 

A  special  plea  was  unnecessary  to  inform  the  Court  of  a  public 
statute  by  which  its  jurisdiction  is  excluded.  The  dispute  which 
is  the  subject  of  this  declaration  is  one  of  those  mentioned  in 
sect.  113,  which  are  not  only  disputes  with  persons  desirous  of 
taking  water,  but  also  with  persons  ''in  the  use  of  taking  the 
same."  The  argument  from  convenience  is  as  strong  in  the  present 
case  as  in  The  Savings  Bank  cases  ;  for  actions  must  be  brought  as 
often  as  the  statute  is  infringed  by  tlie  mill  owner,  and  will  produce 
no  permanent  result;  whereas  the  Commissioners  may  prescribe 
the  means  of  preventing  abuses  altogether.  Generally  an  action 
will  not  lie  where  another  specific  remedy  is  given  by  statute : 
Underhill  v.  Ellicombe  (i),  Stevens  v.  Jeacocke  (2), 

Secondly,  the  declaration  does  not  show  any  property  or  posses- 
sion to  enable  the  Company  to  maintain  the  action.  The  com- 
plaint, therefore,  is  merely  of  the  breach  of  a  statutory  provision, 
which  can  give  no  one  a  right  of  action.  The  Company  could  have 
no  property  in  the  canal  under  their  Act  without  a  conveyance : 
Doe  d.  Robins  v.  Wancick  Canal  Company  (3) ;  even  though  the  Act 
states  that  purchased  lands  are  *to  vest  in  the  Company  on  pay- 
ment :  Earl  of  Harhorough  v.  Shardlow  (4) ;  nor,  indeed,  was  it 
necessarily  to  be  presumed  that  any  purchase  had  been  made : 
HoUis  V.  Goldfinch  (5).  The  water  itself,  if  flowing  water,  would  be 
puhlici  juris ;  and  the  113th  section  in  itself  affords  no  implication 
of  the  Company's  ownership  of  the  water.  No  private  right  having 
been  infringed,  no  action  lies,  and  the  remedy  is  by  criminal  pro- 
secution for  a  breach  of  public  duty :  Chichester  v.  Lethbridge  (6) 
and  authorities  cited  in  the  note  to  the  report  of  that  case :  Pryce  v. 
Belcher  (7). 

Again,  no  private  damage  is  shown ;  and  without  that  the  infraction 
of  even  a  private  right  gives  no  cause  of  action.     The  conversion  of 

(1)  M'CL  &  Y.  4dO.  (0)  26  B,  E.  357  (1  B.  &  C.  206). 

(2)  75  E.  B.  614  (11  Q.  B.  731).  (6)  Willes,  71,  and  Dote  (a),  p.  74. 

(3)  42  B.  B.  642  (2  Bing.N.  C.  483).  (7)  72  B.  B.  756  (4  0.  B.  866). 

(4)  7  M.  &  W.  87. 
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the  water  is  not  the  act  complained  of ;  nor  is  it  shown  that  such 
conversion  was  any  damage  to  the  Company.  It  is  said  that, 
"  wherever  any  act  injures  another's  right,  and  would  be  evidence 
in  future  in  favour  of  the  wrong  doer,  an  action  may  be  maintained 
for  an  invasion  of  the  right  without  proof  of  any  specific  injury :  " 
note  (2)  to  MeUor  v.  Spateman  (i).  But  this  test  is  in  favour  of  the 
defendants ;  for,  if  the  act  complained  of  is  expressly  prohibited  by 
statute,  no  repetition  of  it  could  ev^r  afford  a  presumption  of  its 
legality.  Again,  no  right  can  be  established  by  acts  done  secretly  : 
Partridge  v.  Scott  (2). 

They  also  contended  that  the  language  of  the  113th  section  did 
not  distinctly  prohibit  the  acts  complained  of,  and  that,  if  its 
language  were  ambiguous,  it  should  be  construed  against  the 
Company. 

Lastly,  the  first  breach  does  not  allege  that  the  defendants  ^either 
drew  the  water  from  the  canal,  or  knew  that  it  was  so  drawn.  The 
second  breach  does  allege  that  they  drew  the  water,  and,  as  con- 
tended by  the  Company,  for  an  illegal  purpose ;  and  this  is  the 
subject  of  trespass  and  not  case. 

They  further  contended  that  the  defendants  were  entitled  to  a 
nonsuit,  as  no  evidence  was  given  of  any  damage.  And  that  the 
acts  complained  of  were  not  wrongful  unless  they  obstructed  the 
navigation,  which  had  been  negatived ;  and  also  that  sect.  113 
authorised  the  use  of  the  water  for  the  *' working"  of  steam 
engines  generally ;  and  they  referred  to  the  second  proviso,  requiring 
notice  to  be  given  by  any  person  about  to  take  water  "  for  the  use 
of  any  such  engine,"  in  support  of  this  construction. 


roohdalb 
Canal 

Company 

r. 

Kino. 


[  •isi  J 


Lord  Dbnman,  Ch.  J. : 

At  an  early  stage  of  the  argument  I  regretted  that  we  had 
granted  this  rule  ;  for  I  have  no  doubt  that  the  action  lies.  I  will 
not  inquire  whether  a  special  plea  was  necessary  to  raise  the  ques- 
tion whether  our  jurisdiction  is  ousted  by  the  113th  section  of  stat. 
84  Geo.  in.  c.  78,  with  respect  to  the  disputes  therein  mentioned  ;  for 
I  think  it  clear  that  the  section  refers  to  disputes  respecting  the 
mode  of  exercising  rights  as  there  given,  and  not  to  disputes 
respecting  wrongful  acts.  I  am  also  clearly  of  opinion  that  the 
declaration  is  good.  The  Company  is  invested  by  the  Legislature 
with  certain  rights,  and  may  maintain  an  action  for  an  invasion  of 
them.    The  use  of  the  canal  water,  by  the  mill  owner,  for  any 

(I)  1  Wms.  Saund.  346b  (6th  ed.).  (2)  49  II.  R,  578  (3  M.  &  W.  220). 
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other  purpose  than  the  condensation  of  the  steam  in  his  steam 
engines,  is  distinctly  treated  as  an  abuse  by  stat.  46  Geo.  III.  c.  xx. 
s.  23,  and  is,  consequently,  an  invasion  of  the  Company's  rights. 
It  is  said  that  the  *particular  invasion  complained  of  has  produced 
no  damage  in  fact.  But  some  damage  must  result  in  such  a  case  ; 
and  I  cannot  acquiesce  in  the  argument  that,  if  the  act  is  clearly 
wrong,  the  repetition  of  it,  for  whatever  length  of  time,  can  have 
no  tendency  to  prejudice  the  right  invaded. 

Patteson,  J. : 

I  am  of  the  same  opinion.  The  only  difficulty  I  felt  during  the 
argument  was,  that  the  declaration  is  specifically  framed  on  the 
113th  section  of  the  Company's  Act,  instead  of  alleging  generally 
that  the  Company  were  possessed  of  the  land  and  water  of  the 
canal,  and  that  their  right  in  the  property  was  infringed.  Upon 
this  it  has  been  argued  that  the  declaration  discloses  a  breach  of  a 
mere  public  duty,  and  that,  therefore,  this  action  is  not  maintainable. 
I  think,  however,  that  the  objection  cannot  be  sustained.  The  Act 
allows  the  owners  of  land  adjacent  to  the  canal  to  use  its  water 
for  certain  specified  purposes,  and  for  those  only.  The  declaration 
alleges  that  the  canal  was  made  in  pursuance  of  the  Act,  and  that 
the  defendants  had  laid  down  pipes,  lawfully,  to  communicate  with 
the  canal,  and  ostensibly,  therefore,  in  order  to  exercise  the  right 
of  using  the  water  for  the  purpose  allowed  by  the  Act ;  and  that, 
nevertheless,  they  used  the  water  for  a  different  purpose  after  it  was 
drawn  off,  and  also  drew  off  more  water  than  was  sufficient  for  that 
purpose.  Upon  this  it  has  been  argued  that  the  action  will  not  lie, 
and  that  the  remedy  is  either  by  indictment  as  for  a  public  wrong, 
or  by  reference  to  the  Commissioners,  to  whom  jurisdiction  over 
such  disputes  is  given  exclusively.  Now,  if  the  113th  section  ousts 
the  jurisdiction  of  the  superior  Courts  as  to  all  matters  to  \vhich 
the  section  applies,  which  I  do  not  concede,  I  am  still  of  opinion 
that  *it  applies  only  to  disputes  with  persons  lawfully  exercising 
the  statutory  right,  and  that  it  does  not  apply  to  disputes  with 
mere  wrongdoers,  who  are,  as  it  were,  entire  strangers.  It  is  said 
that  there  is  nothing  in  the  declaration  to  show  that  the  Company 
had  any  ownership  or  possession  of  the  canal,  and  that  it  appears 
merely  that  they  were  empowered  to  purchase  land  and  to  make 
the  canal,  and  that  they  had  made  the  canal  in  pursuance  of  the 
statute.  Now,  considering  that  the  statute  passed  more  than  fifty 
years  ago,  and  that  it  contains  provisions  to  authorise  the  purchase 
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of  land  and  conveyance  of  it  to  the  Company,  and  also  the  vesting 
of  land  in  the  Company  on  payment  of  the  puichase-money,  it 
appears  rather  absard  to  suppose  that  they  were  not  really 
proprietors  of  the  canal.  The  only  question  is,  whether  the  omission 
to  aver  that  they  were  such  proprietors  makes  this  declaration  bad 
in  arrest  of  judgment.  I  think  it  does  not.  There  is  an  averment 
that  the  canal  has  been  made  and  maintained  by  the  Company  in 
pursuance  of  a  statute  containing  the  above  mentioned  provisions, 
and  also  that  the  defendants  gave  notice  to  the  Company  of  their 
intention  to  lay  down  pipes  to  communicate  with  the  canal  in  com- 
pliance with  the  provision  that  notice  of  such  intention  must  be 
given  to  the  proprietors  of  the  canal.  I  think  also  that  the 
declaration  is  good,  although  no  particular  damage  is  averred. 

Coleridge,  J.  : 

I  am  of  the  same  opinion.  First ;  is  the  right  of  action,  if  any, 
taken  away  by  the  113th  section  ?  That  section  gives  rights,  and 
prescribes  the  manner  of  exercising  them,  and  of  communicating 
with  the  canal,  which  is  necessarily  left  somewhat  at  large ;  and  it 
then  enacts  that,  if  any  dispute  shall  arise  between  *the  Company 
and  persons  either  desirous  of  exercising  or  actually  exercising  rights, 
such  dispute  shall  be  determined  by  the  Commissioners.  I  think 
that  a  dispute  with  a  mere  wrongdoer  is  not  within  the  section,  and 
that  our  jurisdiction  is  not  thereby  excluded.  Secondly,  does  the 
declaration  disclose  any  right  of  action  ?  If  this  were  a  case 
between  individuals  there  can  be  no  doubt  that  the  action  would 
lie.  But  it  is  said  that  in  the  actual  case  there  is  no  private  wrong 
or  private  damage.  I  think  we  must  take  it,  after  the  lapse  of  more 
than  fifty  years  since  the  passing  of  the  Act  which  allowed  the 
Company  to  purchase  land  and  to  make  the  canal,  when  also  we 
find  that  they  have  made  and  maintained  the  canal  in  pursuance  of 
the  Act,  that  the  Company  are  to  a  certain  extent  proprietors  of  the 
canal  and  its  banks,  and,  for  certain  purposes,  of  the  water  also. 
The  defendants,  on  the  other  hand,  have  by  the  same  statute  the 
right  of  using  the  canal  water  "  for  the  sole  purpose  of  condensing 
the  steam  used  for  working  "  their  steam  engines.  The  charge  is 
that  they  have  used  the  water  for  other  purposes.  It  is  said  that 
the  section  authorised  them  to  use  the  water  for  the  purpose  of 
"  working  "  their  steam  engines  generally ;  and  the  second  proviso 
is  relied  upon  in  support  of  this  construction.  According  to  this 
argument  the  proviso,  which  was  meant  to  restrict  the  substantive 
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enactment,  would  have  the  effect  of  enlarging  it.  I  think  the 
enactment  and  proviso  are  quite  consistent,  and  that  the  effect  of 
both  is  to  limit  the  use  of  the  water  as  contended  for  by  the  Com- 
pany ;  and,  if  any  doubt  could  be  entertained,  the  matter  is,  at  all 
events,  cleared  up  by  the  28rd  section  of  the  later  statute.  The 
water,  then,  having  been  used  by  the  defendants  for  illegal  pur- 
poses, the  general  principle  applies,  that,  although  *no  appreciable 
damage  may  be  sustained,  in  the  particular  instance,  by  the  wrongful 
act,  yet,  as  the  repetition  of  such  an  act  might  be  made  the  founda- 
tion of  claiming  a  right  to  do  the  act  hereafter,  a  damage  in  law 
has  already  been  sustained,  in  respect  of  which  an  action  is  main- 
tainable (i).  I  cannot  distinguish  the  present  case  from  the 
wrongful  use  of  a  way ;  in  either  case  the  wrong  tends  to  the 
establishment  of  an  adverse  right,  and  is  thus  a  damage  to  the 
right. 

Erle,  J. : 

I  think,  for  the  reasons  already  given,  that  the  subject  of  this 
action  is  not  a  dispute  within  the  118th  section ;  and  I  also  think 
that,  if  it  be  so,  we  have  concurrent  jurisdiction.  Then,  as  to  the 
objection  that  the  declaration  shows  no  right  of  action,  I  am  of 
opinion  that  the  declaration  discloses  an  invasion  of  a  common  law 
right;  and  that  the  parlies  are  in  the  same  position  as  if  the 
declaration  had  complained  of  the  diversion  of  a  water  course,  and 
the  defendants  had  pleaded  that  they  diverted  the  stream  for  the 
purposes  allowed  by  the  statute,  and  the  plaintiffs  had  new  assigned 
tliat  the  defendants  had  diverted  for  other  different  purposes.  Such 
a  Company  has  all  the  rights  and  remedies  which  an  individual 
owner  of  private  property  has,  unless  the  statute  contains  some 
provision  to  take  them  away.  Then  the  question  is,  could  an 
individual  owner  of  private  property  sue  under  the  circumstances  ? 
I  am  clearly  of  opinion  that  he  could.  It  is  said  that  the  Company 
could  have  no  property  in  the  water :  perhaps  not  in  the  identical 
passing  atoms  ;  but  they  had  in  the  flow,  the  flumen  aqua. 

Rule  discharged. 
(1)  See  Wood  V.  Wand,  11  R.  B.  809,  823,  824  (3  Ex.  74S,  772,  773). 
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(Error  from  the  Queen's  Bench.) 
KING  AND  Another  (J)  v.  The  ROCHDALE  CANAL  mi, 
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For  head-note  see  atite,  p.  222. 

Judgment  having  been  entered  up  in  the  preceding  case  (as  to  the 
first  and  second  breaches  only)  (2),  error  was  brought  on  the  judg- 
ment. It  was  assigned  for  error  (in  addition  to  the  common 
assignment)  that  the  declaration  was  not  sufficient  for  the  Company 
to  maintain  the  action ;  and  that  the  matters  in  the  declaration 
mentioned  ought  to  have  been  referred  to  and  determined  by  the 
Commissioners  mentioned  in  stat.  34  Qeo.  III.  c.  78,  s.  113. 
Joinder. 

Crompton,  for  the  plaintiffs  in  error  (3),  contended,  principally, 
that  the  use  of  the  water,  as  alleged  in  the  declaration,  was  not 
prohibited  by  the  Company's  statutes.  He  also  cited  Dohson  v. 
Blackmore  (4)  to  show  that  the  declaration  was  bad  for  want  of  an 
averment  of  damage  ;  and  Comyns's  Digest,  Action  upon  the  Case 
(B  6),  to  show  that  the  form  of  action  should  have  been  trespass. 
In  other  respects  the  argument  was,  in  substance,  the  same  as  in 
the  Court  below. 

Cowling^  contra^  was  stopped  by  the  Court:  and  Crompton  was        [  1^7  J 
heard  in  reply. 

Parke,  B.  delivered  the  opinion  of  the  Court  that  the  judgment 
must  be  affirmed. 

He  stated  that  the  declaration,  which  averred  that  the  Company 
had  made  the  canal  in  pursuance  of  the  statute  authorising  them 
to  make  and  maintain  such  canal,  and  that,  before  and  at  the  time 
of  the  committing  of  the  grievances,  the  canal  was  maintained  by 
the  Company  for  the  purposes  of  the  statute  sufficiently  showed, 
piima  */acie,  that  the  Company  were  in  possession  of  the  canal ;  [  *188  ] 
that  the  statute  treats  tiiem  as  proprietors  of  the  projected  canal, 

(1)  The  two  Burnving  defendants  ID  before  Maule,  Creeswell  and  Tal- 
the  action.  fourd,  JJ.,  and  Parke,  Alderson  and 

(2)  See  ante,  note  (2),  p.  227.  Martin,  Barons. 

(3)  The  writ  of  error  was  argued  (4)  72  K.  B.  493  (9  Q.  B.  991). 
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and  it  was  to  be  assumed  that,  as  such  proprietors,  they  had  all 
the  ordinary  rights  of  proprietorship,  except  so  far  as  these  might 
be  qualified  either  expressly  or  impliedly  by  the  provisions  of  their 
statutes.  That,  as  to  the  acts  complained  of  in  the  declaration, 
there  was  a  difference  of  opinion  among  the  members  of  the  Court, 
on  the  question  whether  these  acts  were  prohibited  by  the  former 
statute ;  but  that  the  Court  was  unanimous  in  opinion  that  the 
28rd  section  of  the  later  Act  put  it  beyond  doubt  that  such  acts 
were  illegal.  Upon  the  question  whether  the  declaration  was  good 
without  an  averment  of  damage,  he  referred  to  the  words  of  the 
first  proviso  in  sect.  118,  '*  so  that  no  obstruction  shall  arise 
therefrom  to  the  said  navigation,"  and  observed  that  they  were 
referable  to  the  legitimate  use  of  the  water  for  condensing  pur- 
poses only,  and  introduced  to  exclude  such  a  mode  of  returning 
the  water  to  the  canal  as  might  be  prejudicial  to  the  navigation. 
He  referred  also  to  Ashby  v.  White  (i),  and  said  that  the  declaration 
disclosed  such  an  injury  to  a  right  as  might  be  the  subject  of  an 
action  without  express  damage.  Upon  the  remaining  question, 
whether  the  jurisdiction  of  the  superior  Courts  was  ousted,  he 
observed  that  the  jurisdiction  of  the  superior  Courts  was  not  to 
be  taken  away  except  by  express  words  or  necessary  implication, 
and  that  it  did  not  sufficiently  appear  that  the  Legislature  intended 
to  confer  exclusive  jurisdiction  on  the  Commissioners  even  over 
the  disputes  mentioned  in  the  113th  section;  and  that  the  pro- 
vision with  respect  to  disputes  with  a  person  ''in  *the  use  of  taking 
the  same  therefrom  "  did  not  extend  to  disputes  with  any  person 
who  might  be  in  the  use  of  the  water  for  a  purpose  manifestly 
illegal,  and  so  a  mere  stranger  and  wrongdoer ;  but  that  it  had  the 
effect  of  subjecting  to  the  controul  of  the  Commissioners  a  person 
who  had  made  a  communication  with  the  canal  without  notice, 
and  was  in  the  use  of  the  water  for  the  legitimate  purpose  of 
condensing,  or,  perhaps,  a  person  whose  mode  of  communicating 
with  the  canal  for  that  purpose,  after  due  notice  and  approval  by 
the  committee,  might  be  found,  after  he  had  entered  upon  the 
lawful  use  of  the  water,  prejudicial  to  the  canal  or  its  banks,  or 
inconvenient  to  the  navigation. 

Judgment  affirmed. 
(1)  2  Ld.  Ray.  938. 
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IN  THE  QUEEN'S  BENCH. 


KEG.  V.  The  TRUSTEES  of  the  VICARAGE  or  ORTON.       i««. 

June  11. 
(14  Q.  B.  139—147  ;  S.  C.  18  L.  J.  a  B.  321  ;  13  Jur.  1049.)  July  6. 

An  advowson  was  vested  in  feoffees,  in  trust,  upon  every  avoidance,  to         r  139  i 
present  to  the  Ordinary  such  person  as  should  be  elected  by  a  majority  of 
the  laudowuens  in  a  parish.     On  motion  for  a  mandamus  to  the  trustees  to 
present  a  clerk,  on  the  ground  that  he  had  been  so  elected :  Held, 

That  either  the  remedy  of  the  landowners  against  the  tiTistees  was  in 
equity  for  a  breach  of  trust,  or,  if  the  landowners  had  a  legal  right,  their 
remedy  was  by  quare  impedit ;  and  that  in  either  case  the  mandamus  would 
not  lie. 

Held,  also,  that  the  remedy,  if  any,  of  the  clerk  was  in  equity,  and  that 
he  had  no  legal  right. 

BADELEYy  in  last  Trinity  Term,  obtained  a  rule  calling  upon 
the  trustees  and  patrons  of  the  vicarage  of  Orton,  otherwise 
Overton,  in  the  county  of  Westmoreland  and  diocese  x)f  Carlisle,  to 
show  cause  why  a  mandamus  should  not  issue  commanding  them 
to  present  to  the  Bishop  of  Carlisle,  as  Ordinary  of  the  *said  [  'HO  ] 
vicarage,  the  Bev.  George  Atkinson,  to  be  admitted,  instituted  and 
inducted  into  the  said  benefice. 

It  appeared  from  the  affidavits  on  which  the  rule  was  obtained 
that  the  advowson  was  conveyed  by  deed  to  certain  feoffees,  in 
trust  to  present  to  the  Ordinary  such  person  as  the  majority  of  the 
landowners  in  the  parish  should  appoint  from  time  to  time  when- 
soever the  incumbency  of  the  said  vicarage  should  be  vacant.  At 
an  election  of  an  incumbent  to  the  vacant  benefice  in  April  last,  a 
dispute  had  arisen  whether  Mr.  Atkinson  or  a  Mr.  Sisson  had  the 
majority  of  votes.  The  trustees  declared  that  Mr.  Sisson  was 
elected.  No  presentation  had  been  made ;  but  the  trustees  had 
refused  to  present  Mr.  Atkinson. 

The  case  was  argued  during  the  Term  (1). 

The  Court  desired  to  have  the  question  discussed,  whether 
mandamus  would  lie  in  such  a  case. 

Watson  and  Manisty  showed  cause : 

The  question  submitted  to  this  Court  respects  the  administration 
of  a  private  trust ;  and  the  proper  remedy  is  in  equity.  Many  cases 
similar  to  the  present  have  been  discussed  in  the  equity  Courts : 
Attorney-General  v.  Parker  (2),  The  Attorney-General  v.  Forster  (a), 

(1)  June  11th.    Before  Lord  Den-      in  London, 
man,  Ch.  J.,  Patteson  and  Erie,  JJ.         (2)  1  Ves.  Sen.  43. 
Coleridge,  J.  was  sitting  at  Nisi  Prius  (3)  10  Ves.  335. 


286  1849.     Q.  B.     14  Q.  B.  140-142.  1r.r, 


Rm.         Fearon  v.  Webh  (l),  Edenborough  v.  The  Archbishop  of  Canterbury  (2), 

TBU8TKB8  OF  Davis  V.  Jenkvis  (3).     The  trustees  have  no  public  duty  to  perform ; 

BTON.       jj  ^j^^y  neglect  to  present,  the  public  will  not  suffer;  the  only 

consequence  will  be  a  lapse  to  the  Ordinary.    But,  if  there  is  a 

[•141]       legal  right  in  the  *case,  the   remedy  is  by  quare   impedit;  and 

mandamus  will  not  lie  if  there  is  any  other  remedy :  Rex  v.  The 

Marquis  of  Stafford  {4).    Reg.  v.  Kendall  {&),  where  the  mandamus 

issued,  was  the  case  of  a  corporate  body. 

Sir  F.  Kelly  and  Badeley,  contra  : 

Mandamus  has  issued  in  many  such  cases  against  individuals : 
Rex  V.  Blooer  (6),  Rex  v.  Baker  (7),  Reg.  v.  Abrahams  (8),  which  were 
equally  cases  of  private  trust.  Rex  v.  The  Marquis  of  Stafford  (4) 
is  distinguishable ;  there  the  nominee  was  to  be  allowed  as  well  as 
presented ;  before  allowance  there  could  be  no  legal  right. 

(Patteson,  J. :  In  whom  is  there  a  legal  right  here,  and  what  is 
the  right?) 

Mr.  Atkinson  has  a  legal  right  to  be  presented. 

(Patteson,  J. :  In  Reg.  v.  Kendall  (5)  there  was  nothing  more  to 
be  done  than  for  the  master  to  put  the  corporate  seal  as  ordered 
by  the  corporate  body.) 

The  presentation  required  in  this  case  is  a  mere  ministerial  act. 
It  is  no  answer  that  there  may  be  an  equitable  remedy ;  there  is 
no  legal  remedy  other  than  by  mandamus. 

Cur.  adv.  rult. 

Patteson,  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application  for  a  writ  of  mandamus  to  compel  certain 
persons,  in  whom  the  legal  estate  in  tlie  advowson  of  the  vicarage 
of  Orton  is  vested,  to  present  Mr.  Atkinson  to  the  Bishop  of  Carlisle 
for  institution  to  that  vicarage.  . 
[  142  ]  The  affidavits  show  that  the  persons  against  whom  the  writ  is 

prayed  hold  the  advowson  under  a  deed,  by  which  it  was  conveyed 
to  trustees,  in  trust  to  present  such  person  as  should  be  elected  by 

(1)  14  Vee.  13.  (5)  65  R.  R.  275  (1  Q.  B.  366). 

(2)  2  Rubs.  93.  (6)  2  Burr.  1043. 

(3)  13  B.  R.  168  (3  V.  &  B.  151 ,  153).    (7)  3  Burr.  1265. 

^  T.  R.  646.  (8)  62  R.  R.  313  (4  Q.  B.  157). 
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a  majority  of  the  landowners  of  Orton:  and  the  dispute  is  whether        Reg. 
Mr.  Atkinson  or  Mr.  Sisson  bad  the  majority  of  votes.  Tbustees  of 

The  Court  does  not  enter  into  any  examination  of  the  facts;       Obton. 
because  we  are  of  opinion  that,  if  the  writ  of  mandamm  be  the 
proper  remedy,  the  questions  of  fact  and  law  arising  in  this  case 
must  be  raised  by  a  return  to  the  writ. 

But  the  difficulty  is,  whether  tliis  is  a  case  in  which  a  writ  of 
mandamus  ought  to  issue  at  all ;  and  that  will  be  found  to  depend 
upon  whether  a  writ  of  qaare  impedit  will  lie ;  for,  if  it  will,  all 
the  authorities,  except  Clarke  v.  Bishop  of  Sarum  (i),  are  against 
the  granting  of  the  writ  of  mandamus ;  and  that  case  is  considered 
not  to  be  good  law  in  Powel  v.  Milhank  (2)  in  the  note  to  Ilex  v. 
Bishop  of  Chester  (n).  It  is  quite  clear  that,  when  the  right  of 
presentation  is  in  one  person  and  the  right  of  nomination  in 
another,  the  nomination  is  the  substantial  right,  and  the  presenta- 
tion ministerial  only.  Either  of  the  persons,  however,  may  bring 
qu^are  impedit  '*  If  he  who  hath  the  nomination  presents  to  the 
Ordinary,  he  who  ought  to  present  shall  have  quarc  impedit,  and 
e  contra  "  (4).  "  If  respect  be  had  of  each  other,  then  are  they  both 
patrons  after  a  manner,  and  by  injury  offered  by  every  of  them  to 
the  other,  one  of  them  may  punish  the  other.  As  if  he  that  hath 
the  nomination  will  present  immediately  to  the  Ordinary,  he  that 
hath  the  presentation  may  bring  a  quare  impedit  or  a  writ  of  right 
of  advowson  against  *him,  as  his  case  requires ;  so  if  he  that  hath  [  *i43  ] 
the  presentation  refuses  to  present  the  clerk  nominated  to  him,  or 
presents  one  himself  without  nomination,  the  other  shall  bring  a 
quare  impedit,  or  a  writ  of  right  against  him,  and  his  writ  shall 
be  quod  permittat  ipsum  prasentare,  &c.  but  in  his  declaration  he 
shall  declare  the  special  matter :  "  17  Vin.  Abr.  314,  Presentation  (T). 
Again,  p.  815,  pi.  5  :  "If  he  that  hath  the  nomination  presents  to 
him  that  hath  the  presentation,  he  that  hath  the  presentation  may 
disturb  in  two  manners,  either  by  refusing  the  person  nominated, 
or  by  presenting  some  other  himself  that  is  not  nominated.  If  he 
refuse  to  present  him  that  is  nominated  to  him,  and  suit  be  com- 
menced without  any  actual  presentation  made  by  himself,  then  the 
writ  to  the  Bishop  of  him  that  hath  the  nomination  shall  be,  that 
he  shall  recover  his  nomination,  and  that  the  Bishop  shall  admit 
Buch  as  the  other  hath  nominated  to  the  presentor,  according  to 
his  grant  of  nomination ;  but  if  the  disturbance,  upon  which  the 

(1)  2  Str.  1082.  (3)  1  B.  E.  237  (1  T.  E.  396). 

(2)  1  T.  E.  399,  401,  note  (d).  (4)  Moore,  49, 1. 147. 
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Rbh.  suit  is  granted,  be,  because  the  presentor,  that  should  present  the 
Trusters  of  parson  nominated,  hath  presented  some  other  himself  without 
Okton.  nomination,  then  the  nominator  shall  immediately,  without  any 
nomination  at  all  to  be  made  to  the  other  that  hath  the  presenta- 
tion (have  writ)  to  remove  the  other  incumbent."  Both  passages 
are  cited  from  Doderidge  on  Advowsons  (i),  67,  68,  69,  Lect.  12. 
A  case  is  referred  to  in  Moore,  Ford  v.  Hoskin  (2),  in  which  it  is 
said  by  the  Court,  ''Si  un  ad  le  nomination  et  un  auter  le  pre- 
sentation al  un  advowson,  et  cestuy  que  ad  le  presentation  ne  voit 
presenter  le  party  que  est  nominate,  nul  action  gist."  But  the 
Court  was  there  speaking  of  an  action  on  the  case.  See  Mallory  (3), 
[•144]  41,  *pi.  12,  Qiiing  Sherley  v.  UnderhUHA):  "Tout  le  Court  fuit 
d'opinion  et  direct  que  le  nomination  fuit  le  substance  del  advowson, 
et  le  presentation  ne  fuit  que  un  ministerial  interest.  Et  si  le 
presenter  present  sans  nomination  quare  impedit  gist;  sic  auxi  si 
le  nominator  present  immediate  sans  presentation  quare  impedit 
gist  vers  le  nominator."  If  the  trustees  had  in  this  case  pre- 
sented a  person  not  nominated  by  the  land  owners,  there  seems  to 
be  no  doubt  that  the  latter  might  maintain  quare  impedit ;  and  so 
it  was  held  in  the  case  of  Rex  v.  Bishop  of  Chester,  E.  24  Geo.  III. 
B.  R.  (cited  in  Rex  v.  The  Bishop  of  Chester  (6) ;  where  a  mandamus 
was  refused  to  the  inhabitants  of  Troutbeck,  because  they  might 
bring  quare  impedit. 

But,  as  they  have  not  presented  any  one,  some  doubt  may  be 
raised  whether  the  land  owners  can  sue ;  and,  if  they  cannot,  there 
is  certainly  no  legal  remedy,  and  a  case  is  fairly  made  for  the  inter- 
position of  this  Court  by  writ  of  mandamus ;  unless  the  right  be 
merely  an  equitable  one.  The  passages  above  cited  from  Yiner's 
Abridgment  are,  however,  an  answer  to  that  doubt.  The  authorities 
show  that  the  right  of  the  nominator  is  not  merely  an  equitable 
right,  but  a  legal  one;  otherwise  he  could  in  no  case  maintain 
quare  impedit. 

It  is,  however,  found  that  cases  of  this  sort  have  always  arisen 
where  the  right  of  the  nominator  has  been  adverse  to  that  of  the 
presentor,  and  not  where  the  presenter  is  a  mere  trustee  for  the 
nominator,  as  in  the  present  case.  Where  such  is  the  relation  of 
the  parties,  the  only  remedy  is  in  equity :  and,  therefore,  as 
regards  the  land  owners  and  the  trustees,  the  former  appear  to  be 

(1)  Complest  Parson  :  or  a  Descrip-  (3)  Quare  Impedit,  part  I. 
tion  of  Advowsons,  &c.                                   (4)  Moore,  894. 

(2)  Moore,  8*12.  (5)  1  B.  £.  237  (1  T.  H.  396). 
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in  the  dilemma  put  by  the   Court  in  Rex  *v.  The   Marquis  of        Rbo. 
Stafford  (i) :  if  the  land  owners  have  only  an  equitable  right,  this  tbustbbs  op 
Court  cannot  interfere  at  all ;  if  they  have  a  legal  right,  such  right       Obton. 
may  be  asserted  in  a  quare  ivipedit.     Upon  the  same  principle  this 
Court  acted  in  Reg.  v.  The  Chapter  of  Exeter  (2). 

But  we  are  told  that  this  application  is  not  made  by  the  land 
owners,  but  by  Mr.  Atkinson,  and  that  he  has  no  other  remedy. 
Many  authorities  were  cited  to  show  that,  where  a  person  is 
nominated  to  an  office  by  those  who  have  the  right  to  nominate, 
and  no  other  remedy  lies  at  law,  this  Court  will  interfere  by 
mandamvA.  No  doubt  that  is  so.  But  they  are  all,  with  the 
exception  of  Rex  v.  Bland  (3)  and  Reg.  v.  Kendall  (4),  instances  of 
writs  directed  to  the  persons  who  are  ultimately  to  admit  or  restore 
the  applicant,  and  when  everything  necessary  to  give  him  the  legal 
right  to  be  admitted  or  restored  has  been  already  done.  Such  are 
writs  of  mandamus  to  swear  in  churcliwardens,  to  admit  a  scholar 
or  fellow  to  a  college,  to  license  a  curate,  to  admit  a  minister  to  a 
dissenting  chapel,  and  to  admit  to  many  other  offices.  The  right 
of  the  party  applying  in  all  such  cases  is  complete,  supposing  the 
grounds  of  his  application  to  be  established  in  fact ;  and  the  writ 
goes  to  those  who  are  bound  to  put  him  into  possession  of  the 
office  to  which  he  has  shown  his  right.  But  in  the  case  of  a  pre- 
sentative  benefice  the  intended  incumbent  has  no  legal  right,  what- 
ever, which  he  can  himself  enforce  even  after  he  is  presented ; 
certainly,  therefore,  none  before.  If  the  Ordinary  refuses  to 
institute  *him  he  can  maintain  no  action  in  his  own  name ;  the  [  *146  ] 
action  must  be  in  the  name  of  his  patron  for  a  disturbance  of  the 
temporal  right ;  although,  if  the  objection  be  personal,  he  may  in 
many  cases  sue  in  the  Ecclesiastical  Court  by  duplex  querela.  No 
instance  is  to  be  found  in  our  books  of  any  attempt  by  a  clergyman, 
even  after  presentation,  to  obtain  a  writ  of  mandamus  to  compel  his 
institution  to  a  presentative  benefice ;  and  for  this  plain  reason, 
that  there  is  a  legal  remedy  open  to  those  who  present  him  by 
quare  iinpedit,  and  he  has  himself  no  legal  right  whatever.  If  then 
Mr.  Atkinson  could  not,  if  he  had  been  presented,  have  applied  to 
this  Court  for  a  writ  of  mundamus  to  compel  institution,  how  can  it 
be  said  that  he  has  such  a  legal  right  to  this  vicarage  as  to  be 
entitled  to  a  writ  of  mandamus  to  compel   the  trustees  to  present 

(1)  3  T.  R.  646,  651.  Dean  and  Chapter.  IV. 

(2)  12  Ad.  &  El.  612.  (4)  56  E.  R.  275  (I  Q.  B.  366). 

(3)  2    Buni*8   Ecc  Law,    117,  tit. 
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Heo.         hini  ?     If  the  presentation  by  the  undoubted  patron  would  give  him 
TBU8TBE8  OF  HO  legal  right,  how  can  the  nomination  of  him  by  the  landowners  to 

Oeton.  j.Jj^  trustees,  who  have  the  legal  title  to  present,  give  him  any  legal 
right  whatever  ?  It  is  the  right  of  his  patrons  (the  landowners) 
that  is  infringed  by  the  refusal  to  present,  and  not  his  right ;  and 
they  must  enforce  it,  not  he. 

The  case  of  Reg.  v.  Kendall  (i)  remains  to  be  considered.  In 
that  case  the  prosecutor  was  the  clergyman  elected  by  the  brethren 
of  an  hospital  to  a  vicarage,  the  advowson  of  which  was  vested  in 
the  master  and  brethren,  who  were  incorporated ;  and  the  master 
had  refused  to  put  the  corporate  seal  to  his  presentation.  The 
prosecutor  had  no  legal  right  there  any  more  than  Mr.  Atkinson 

[  '1^7  I  has  here;  the  point  was  *not  taken,  which  is  now  under  con- 
sideration, perhaps  because  it  was  clear  that  no  writ  of  quare  impedit 
would  lie  in  that  case ;  and,  if  the  brethren  had  been  the  prose- 
cutors instead  of  the  clergyman,  the  same  questions  would  have 
arisen.  There  would  have  been  no  doubt  of  their  having  a  legal 
right,  and  of  their  having  no  legal  remedy,  except  by  writ  of 
mandamus^  to  compel  the  master  to  affix  the  corporate  seal  to  the 
instrument  of  presentation.  But,  whether  this  was  the  reason  or 
not,  certain  it  is  that  no  objection  was  taken  as  to  the  want  of  a 
legal  right  in  the  prosecutor ;  and  the  same  observations  apply  to 
the  case  of  Rex  v.  Bland  (2),  which  was  of  a  precisely  similar 
nature. 

If,  therefore,  this  application  be  made  by  Mr.  Atkinson,  as  it  is 
said,  we  think  that  he  has  not  shown  any  legal  right  on  which  we 
can  found  the  writ.  Added  to  which  it  may  be  observed  that,  if, 
as  is  most  probable,  the  relation  of  trustees  and  cestuis  que  trust 
is  that  which  really  subsists  between  the  legal  owners  of  the 
advowson  and  the  land  owners  in  this  case,  so  that  the  latter  have 
their  proper  and  only  remedy  in  equity,  it  will  follow  that  the 
proper  remedy  for  their  nominee,  who,  claiming  from  them,  must 
be  in  the  same  condition  as  they  are,  is  in  equity.  If  it  be  made 
by  the  landowners,  they  are  in  the  dilemma  above  mentioned.  If 
they  have  a  legal  right,  they  can  enforce  it  by  quare  impedit;  if 
they  have  only  an  equitable  right,  this  Court  cannot  interfere. 
In  any  view  of  the  case,  therefore,  this  rule  must  be  discharged. 

Rule  discharged. 
(1)  55  E.  R.  275  (1  Q.  B.  366).  (2)  2  Bum's  Ecc.  Law,  117. 
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The  duke  of  BEUNSWICK  and   LUNEBERG  v.  i«49. 

HAllMER.  ""^^l!^''- 

(14  a.  B.  185—190 ;  S.  C.  19  L.  J.  Q,  B.  20 ;  14  Jur.  110.)  I  ^^  ^ 

The  first  count,  in  an  action  for  a  libel,  was  in  respect  of  a  newspaper 
published  more  than  seventeen  years  before  action  brought.  The  Statute 
of  Limitations  being  pleaded  :  Held,  that  the  plea  was  negatived  by  proof 
that  a  single  copy  had  been  purchased  from  defendant  for  plaintiff,  by 
plaintiff's  agent,  within  the  six  years. 

Other  counts  were  in  respect  of  other  libels,  alleged  to  impute  to  plaintiff 
the  libellous  matter  charged  in  the  first  count,  which  was  set  out  by  way 
of  inducement  in  each  count.  The  libels  themselves,  in  these  other  counts, 
did  not  refer  to  that  in  the  first  count.  The  Statute  of  Limitations  was 
pleaded  to  so  much  of  these  counts  as  related  to  the  matter  in  the  first 
count :  Held,  that  the  plea  was  negatived  as  to  these  counts  also ;  and, 
further,  that  it  was  not  necessary  to  tell  the  jury,  in  estimating  the  damages 
as  to  such  matter,  to  take  into  consideration  the  fact  that  the  only  publication 
proved  had  been  the  sale  to  the  agent. 

Case.  The  declaration  was  dated  27th  April,  1848.  The  first 
count  stated  that  defendant,  to  wit  on  19th  September,  1830,  falsely, 
wickedly  and  maliciously  did  print  and  publish,  and  cause  and 
procure  &c.,  in  a  newspaper  called  The  Weekly  Dispatch,  a  false,  &c. 
libel,  containing  the  false,  &c.  matter  following,  of  and  concerning 
plaintiff,  that  is  to  say  &c.  (setting  out  the  alleged  libel). 

Count  2.  And  whereas  defendant,  heretofore  and  before  the 
commission  of  the  grievances  by  defendant  in  this  count  hereinafter 
mentioned,  to  wit  on  19th  September,  1830,  defendant  then  being 
the  proprietor  of  the  said  newspaper  called  The  Weekly  Dispatch, 
"  had  falsely,  wickedly  and  maliciously  printed  and  published,  and 
caused  "  &c.,  "  in  the  said  newspaper  called  ''  &c.,  **  of  and  con- 
cerning plaintiff,  the  false,"  &c.  "matter  following,  of  and  concerning 
the  plaintiff:  that  is  to  say  :  "  The  count  then  set  out  a  part  of  the 
libellous  matter  contained  in  the  first  count.  '^  And  the  plaintiff  in 
fact  saith  that  the  defendant,  further  contriving  **  &c.  '*  to  injure 
the  plaintiff,  and  to  cause  it  to  be  suspected  and  believed  that  the 
plaintiff  had  been  guilty  of  the  said  acts  of  oppression  and  outrage 
in  *the  inducement  of  this  count  set  forth,  heretofore,  to  wit  on  the  [  'i^^  ] 
26th  day  of  September,  a.d.  1847,  falsely,"  &c.  **  did  print  and 
publish,  and  cause "  &c.,  **  in  the  said  newspaper  called  The 
Weekly  Dispatch,  of  and  concerning  the  plaintiff,  a  certain  other 
false,"  &c.  **  libel,  containing,  amongst  other  things,  the  false,"  &c. 
•*  matter  following,  of  and  concerning  the  plaintiff:  that  is  to  say:  " 
a  fresh  libel  was  then  set  out,  which  made  no  reference  to  that  in 
the  first  count ;  but  to  one  of  the  imputations  in  the  libel  in  the 
second  count  there  was  the  following  innuendo :  ''  thereby  meaning 
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DuKBor      that  the  plaintiff  had  been  guilty  of  the  acts  of  outrage  and 
r,  oppression  in  the  said  first  count,  and  in  the  inducement  of  this 

Harmep.      count,  set  forth,  and  of  such  acts  of  outrage  and  oppression  as 
justified  his  deposition  by  his  subjects/' 

There  were  a  3rd,  4th  and  6th  count,  each  of  which,  so  far  as 
relates  to  the  point  decided,  was  framed  like  count  2. 

Plea  1.  As  to  the  grievances  in  the  declaration  mentioned, 
as  far  as  the  same  relate  to  the  printing  or  publishing,  or 
causing  &c.,  in  the  said  newspaper,  the  following  matter,  that  is  to 
say  &c.  (the  libel  in  the  first  count  was  then  set  out) :  so  far  as 
such  grievances  relate  respectively  to  the  printing  and  publishing, 
or  to  the  causing  &c.,  any  part  of  such  matter :  That  the  several 
grievances  &c. :  Statute  of  Limitations. 

Eeplication :  That  the  several  grievances  in  that  plea  mentioned, 
and  each  and  every  of  them,  were  committed  by  defendant  within 
six  years  next  before  the  commencement  &c.     Issue  thereon. 

Plea  2.  To  counts  2,  3,  4  and  5,  Not  guilty.     Similiter. 
[  187  ]  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 

Middlesex  after  last  Trinity  Term,  the  publication  of  the  numbers 
of  the  newspaper  by  the  defendant  was  proved.  As  to  the  first 
plea,  so  far  as  related  to  the  first  count,  two  copies  of  the  news- 
paper containing  the  libel  set  out  in  that  count  were  produced.  It 
appeared  to  have  been  published  in  1830.  One  copy  was  from  the 
British  Museum :  the  other  had  been  purchased,  before  the  com- 
mencement of  the  action,  in  1848,  at  the  newspaper  office  of 
defendant,  by  a  witness  who,  on  cross-examination,  stated  that  he 
had  been  sent  by  plaintiff  to  make  the  purchase,  and  had  handed 
the  paper,  when  purchased,  to  plaintiff.  For  the  defendant  it  was 
contended  that  this  was  not  such  a  publication  as  would  support 
the  issue  taken  by  the  plaintiff  on  the  first  plea  with  respect  to  the 
first  count.  The  Lord  Chief  Justice  overruled  the  objection.  The 
defendant's  counsel  then  contended  that,  at  any  rate,  the  jury 
should  be  told  to  exclude  the  libel  in  the  first  count  from  con- 
sideration in  estimating  the  damages,  except  so  far  as  they  thought 
the  plaintiff  was  injured  by  a  republication,  at  his  own  request,  to 
his  own  agent,  in  1848,  of  a  libel  which  had  been  originally  pub- 
lished in  1880.  The  Lord  Chief  Justice  declined  so  to  limit 
them  :  and  the  jury  found  a  general  verdict  for  5001. 

Sir  F.  Thesiger  now  moved  (i)  for  a  new  trial  on  the  ground 
(1)  Before  Coleridge,  Wightman  and  Erie,  JJ, 
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of  miRdireotion  and  of  excessive  damages ;  and  also  upon  affidavit. 
This  being  a  civil  action,  in  which  the  plaintiff  complains  of  being 
injured  by  the  publication,  no  publication  which  lie  has  intentionally 
*cauged  can  support  the  complaint.  It  would  be  otherwise  in  the 
case  of  an  indictment,  where  the  question  would  be,  whether  the 
public  had  been  injured  by  an  act  tending  to  provoke  a  breach  of 
the  peace.  The  publication  proved  was,  in  law,  a  publication  to 
the  plaintiff  himself,  which  cannot  be  the  foundation  of  a  civil 
action.  Nor  is  this  like  the  case  of  a  newspaper  lately  published, 
where,  from  a  single  publication  on  a  particular  day,  it  may  be 
inferred  that  the  newspaper  has  been  recently  in  circulation  else- 
where. 

At  all  events,  the  damages  for  such  a  publication  ought  to  have 
been  very  trifling;  and  the  jury  should  have  been  told  so.  As  it 
is,  the  damages  may  have  been  given  as  largely  as  if  the  newspaper 
of  1880  had  been  recently  circulated. 

Cur,  adv.  tnilL 


DUKB  OF 

6BUN8WIC1C 

r. 

Habmeu. 

[  M«8  ] 


GoLBBiDGE,  J.,  in  this  Term  (November  16th),  delivered  the  judg- 
ment of  the  Court  : 

In  this  case  we  reserved  for  consideration  two  points  on  which  it 
was  urged  that  Lord  Dbnman  had  misdirected  the  jury ;  and  also 
the  question  of  excess  of  damages. 

As  to  the  first.  Sir  Frederick  Thesiger  contended  that  Lord 
Dbnman  should  have  told  the  jury  no  publication  of  the  libel  in  the 
first  count  was  proved  within  six  years.  It  appeared  that  the  pub- 
lication relied  on  was  a  sale  of  a  copy  of  the  newspaper  to  a  person 
sent  by  the  plaintiff  to  procure  it,  who,  on  receiving  it,  carried  it 
to  the  plaintiff.  It  was  said  that  this  was  a  sale  to  the  plaintiff 
himself,  and,  therefore,  not  a  sufficient  publication  to  sustain  a 
civil  action  for  damages.  And,  in  some  sense,  it  is  true  that  it  was 
a  *8ale  and  delivery  to  the  plaintiff ;  but  we  think  it  was  also  a 
publication  to  the  agent.  The  question  arises  as  on  a  plea  of  Not 
guilty  in  an  ordinary  case.  The  defendant,  who,  on  the  application 
of  a  stranger,  delivers  to  him  the  writing  which  libels  a  third 
person,  publishes  the  libellous  matter  to  him,  though  he  may  have 
been  sent  for  the  purpose  of  procuring  the  work  by  that  third 
person.  So  far  as  in  him  lies,  he  lowers  the  reputation  of  the 
principal  in  the  mind  of  the  agent,  which,  although  that  of  an 
agent,  is  as  capable  of  being  affected  by  the  assertions  as  if  he 
were  a  stranger.    The  act  is  complete  by  the  delivery:  and  its 
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ddkeof      legal  character  is  not  altered,  either  by  the  plaintiflf's  procurement 
r.  or  by  the  subsequent  handing   over  of  the  writing  to  hiui.     Of 

Harmbr.      course  that  this  publication  was  by  the  procurement  of  the  plaintiff 
is  not  material  to  the  question  we  are  now  considering.  ^ 

Sir  Frederick  Thesiger  urged,  secondly,  that,  in  directing  the 
jury  as  to  the  damages.  Lord  Denman  should  have  expressly 
cautioned  the  jury  to  limit  the  amount  to  be  given  on  this  count 
to  what  injury  they  might  believe  to  have  been  occasioned  by  the 
single  publication  proved.  This,  of  course,  would  have  necessitated 
•  the  separation  of  the  damages  given  on  this  count  from  those  on 
the  other  counts,  which  were  for  other  libels :  and  this,  in  the 
present  instance,  was  scarcely  possible,  as  some  of  the  latter  counts 
referred  to,  and  in  some  sense  incorporated,  the  libel  in  the  first 
count  with  those  for  which  they  were  themselves  framed.  But  we 
know  no  reason  why  the  ordinary  rule  should  not  have  been  pursued 
in  this  case.  We  have  no  doubt  the  jury  were  sufficiently  informed 
[  *190  ]  as  to  the  peculiar  circumstances  of  the  case ;  and,  considering  *these, 
and  the  nature  of  the  libel  itself,  they  were  to  draw  their  conclusion 
as  to  the  amount  of  injury  resulting,  and  the  proper  compensation 
to  be  given. 

"We  see  no  ground,  therefore,  on  either  point,  for  thinking  there 
was  any  misdirection. 

As  to  the  damages.  Lord  Denman  is  not  dissatisfied   with  the 
amount :  and,  on  reading  the  libels,  we  entirely  agree  with  him. 
There  will  be  no  rule,  except  on  the  affidavits. 

Rale  (J ranted,  on  the  affidavits  only. 


1849.  CHAED  V.    FOX(l). 

^^'  (14  Q.  B.  200-202  ;  8.  C.  13  Jur.  960.) 

I  2^^  J  It  is  sufficient  notice  of  dishonour  to  the  indoi-ser  of  a  note  if  a  person 

acting  for  the  liolder  informs  him  that  the  note  has  been  presented  and 
dishonoured,  though  lie  does  not  add  that  the  indorser  will  be  looked  to  for 
payment,  and  though,  at  the  time  of  such  notice,  he  enquires  of  the  indorser 
where  the  maker  resides. 

Assumpsit  by  indorsee  against  indorser  of  a  promissory  note. 

Plea,  among  others,  that  defendant  had  not  due  notice  of  the 
non-payment  of  the  said  promissory  note  as  in  the  declaration 
alleged  :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  4(i  Vict.  c.  61),  s.  49  (7).— A.  C. 
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Middlesex  after  last  Trinity  Term,  it  appeared  that  an  alleged  Chard 
presentment  to  the  maker  had  been  made  by  leaving  a  memorandum  pox. 
at  a  house  where  the  maker,  who  was  the  defendant's  son,  had 
resided,  but  which  was  no  longer  occupied ;  and,  the  note  not  being 
paid,  notice  was  given  to  the  defendant  by  a  person  named  Barber, 
an  agent  of  the  holder.  Barber,  who  was  a  witness  for  the  plaintiff, 
stated  that,  on  the  day  after  the  note  became  due,  he  called  on 
the  defendant  and  "  gave  him  notice  of  dishonour.*'  On  cross- 
examination.  Barber  admitted  that  he  had  not  asked  for  payment, 
but  had  said  only  '*  that  the  note  had  been  presented  and  dis- 
honoured.'* It  appeared  also  that  he  had  at  the  same  time  made' 
enquiry  as  to  the  residence  of  the  maker.  The  defendant's  counsel 
objected  that  the  notice  of  dishonour  was  not  properly  proved ;  but 
the  case  was  allowed  to  proceed  ;  and  the  Lord  Chief  Justice  left 
it  to  the  jury  on  a  question  as  to  a  supposed  alteration  in  the  note. 
Verdict  for  plaintiff. 

Gurney  now  moved  for  a  new  trial :  [  201  ] 

The  notice  was  insufficient.  A  notice  of  dishonour  **  should  at 
least  inform  the  party  to  whom  it  is  addressed,  either  in  express 
terms  or  by  necessary  implication,  that  the  bill  has  been  dis- 
honoured, and  that  the  holder  looks  to  him  for  payment : " 
Solarte  v.  Palmer  (1).  Here  the  defendant  was  not  told  that  the 
holder  looked  to  him  for  payment,  but  was  rather  led  to  suppose 
the  contrary,  by  the  enquiry  after  the  maker. 

(Erlb,  J. :  The  word  "  dishonoured "  has  been  considered  as 
nomen  artisy  and  embracing  all  the  requisites. 

Coleridge,  J. :  In  Mr.  Serjt.  Byles's  Treatise  (2)  it  is  stated 
that  "  an  announcement  of  the  dishonour  will  (at  least,  if  it  comes 
from  the  holder,)  amount  to  a  sufficient  intimation  to  the  indorser, 
that  he  is  held  liable.") 

In  East  v.  Smith  (»)  Coleridge,  J.  held  it  essential,  in  a  notice  of 
dishonour,  to  inform  the  party  served  that  the  party  giving  it  looks 
to  him  for  payment. 

(1)  7Bing.r^30;  6'.  C.  1  Cr.  &  J.  417  ;  dii  turn,  nee    Kimj  v.   liirkley,  1>  Q.   B. 

1  Tyr.  371.     Judgment  (of  Ex.  Ch.)  419. 

afiirmed   iii    Dom.   Proc.,    SvhirU    v.  (2)  Byles  on  Bills  of  Exchange,  213, 

Palfner,  37  B.  R.  34  («  Bligh,  N.  S.  6th  ed. 

674  ;  H.  C.  1  Bing.  N.  C.  194).  (3)  4  Dowl.  &  L.  744 ;  2  B.  C.  R.  23. 

Aa  to  the  latter  part  of  the  above 
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Chabd  {Gnrney  also  referred  to  Armstrong  v.  Christiani  (i). 

r. 
Fox. 

WiGHTMAN,  J.  mentioned  Phillips  v.  Gould  (2).) 

COLBRIDOB,  J. : 

There  will  be  no  rule  on  this  point.  The  disposition  of  the 
Courts  has  not  been  to  extend  the  doctrine  acted  upon  in  Solarte  v. 
Palmer  (3).  And  I  think  that  the  notice  here  was  sufficient.  An 
[  **^02  I  authorised  agent  of  the  holder  goes  to  the  defendant,  the  *indorser 
of  the  note,  and  enquires  after  the  maker.  If  the  holder  had  not 
meant  to  claim  against  the  defendant,  the  communication  would 
have  ended  there  :  but  the  party  goes  on  to  state  that  the  note  has 
been  presented  and  dishonoured.  The  effect  of  such  a  notice  is  not 
varied,  because  the  person  who  gives  it  enquires  also  after  the 
residence  of  the  maker. 

WiOHTMAN  and  Erle,  JJ.  concurred. 

Rule,  on  this  point,  refused  (4). 


i8^«.  EEG.   V.   The  INHABITANTS   of  ALL   SAINTS, 

^"^l^'"'  DERBY  (5). 

'  ^*^^  ^  (14  Q.  B.  207—220 ;  S.  C.  19  L.  J.  M.  G.  14 ;  13  Jur.  1 100.) 

The  children,  bom  in  England,  of  an  Irish  father  and  an  Irish  mother 
became  chargeable,  while  under  the  age  of  sixteen,  after  the  father  had 
deserted  them  and  the  mother  had  died  : 

Held,  that  they  were  removeable  to  the  paiish  of  their  birth,  notwith- 
standing the  Poor  Bemoval  Act,  1845  (8  &  9  Vict.  c.  117),  s.  2  ;  that  enact- 
ment not  making  English  bom  children  i*emoveable  directly,  but  only  as 
part  of  the  family  of  a  parent  who  is  removed. 

On  appeal  against  an  order  of  justices  for  removing  Joseph 
Doland  and  Sarah  Doland  from  the  parish  of  All  Saints  in  the 
borough  of  Derby  to  the  township  of  SheflSeld  in  the  county  of 
York,  the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this 
Court  on  a  case,  the  material  parts  of  which  are  as  follows. 
[  *^'>8 1  Margaret    Doland,   in    her  examination  before    the    removing 

justices,  which  the  case  set  forth,  deposed:  **I  am  about  sixteen 
and  a  half  years  of  age,  and  am  the  daughter  of  Dennis  and  Sarah 

(1)  5  C.  B.  687.  presentment. 

(2)  8  Car.  &  P.  355.  (5)  Foil.  Poor  Latv  Commissioners  of 

(3)  See  note  (1),  p.  245,  above.  Ireland  v.  Liverpool  Vestry  (1869).L.R. 

(4)  A  rule  nisi  was  gi-anted  on  a      5  Q.  B.  79,  85,  39  L.  J.  M.  C.  25 

^estion  as  to  the  sufficiency  of  the  A.  C. 
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Doland,  both  Irish  people.  About  five  months  ago  my  said  father  Reg. 
went  away  from  Derby,  leaving  myself  and  my  brother  Joseph  the  Inhabi- 
Doland,  aged  eight  years,  and  my  sister,  Sarah  Doland,  aged  six  aIl^sTintp 
years,  in  a  house  which  my  father  had  then  for  some  time  past  been  Derby. 
occupying  in  the  Shakspeare  Yard,  Bold  Lane,  Derby.  In  conse- 
quence of  our  father  having  thus  deserted  us,  I  and  my  said 
brother  and  sister  were  taken  into  the  Derby  Union  workhouse, 
where  we  have  been  maintained  from  that  time  until  the  present. 
I  remember  the  respective  births  of  my  said  brother  and  sister ; 
they  were  both  born  in  a  house  in  Shammel's  Croft  in  the  town  of 
ShefiSeld,  where  our  parents  lived  for  about  five  years,  namely 
about  three  years  before  and  two  years  after  my  said  sister's  birth.  It 
is  about  four  years  since  my  parents  came  to  Derby.  For  the  first 
two  months  we  resided  in  Walker  Lane,  and  then  about  a  year  and 
a  half  in  St.  Helen's  Walk,  when  my  father  removed  to  the  house 
mentioned,  in  the  Shakspeare  Yard,  my  mother  having  died  whilst 
we  resided  in  St.  Helen's  Walk.  I  lived  with  my  parents  until  my 
mother's  death,  from  the  time  of  my  earliest  recollection,  and  with 
my  father  until  he  deserted  us."  By  another  deposition  it  appeared 
that  the  house  in  Shakspeare  Yard  was  in  the  parish  of  All  Saints, 
and  within  the  Derby  Union. 

The  first  ground  of  appeal  related  to  supposed  defects  in  the 
heading  and  jurat  of  the  examinations,  and  is  not  material. 

The  second  ground  was :  That  the  examinations  show,  and  the  [  ^^  ] 
fact  was  and  is,  that  the  parents  of  the  said  paupers  were  Irish 
people,  and  that  neither  of  the  said  parents  ever  had  any  settle- 
ment in  England ;  and  that  their  father  Dennis  Doland  was  still 
living  when  the  said  order  of  removal  was  made  ;  and  that  the  said 
paupers,  being  at  the  ages  respectively  stated  in  the  said  examina- 
tions, were  not  nor  was  either  of  them  then  liable  to  be  removed  to 
the  place  of  their  said  birth  in  England. 

The  third  ground  was :  That  the  paupers,  being  the  uneman- 
cipated  and  infant  children,  of  the  ages  of  eight  years  and  six 
years  respectively,  of  Irish  parents,  and  neither  of  their  said 
parents  having  ever  acquired  a  settlement  in  England,  and  the 
paupers  having  become  chargeable  to  All  Saints,  Derby,  "by 
reason  of  relief  given  to  them,"  the  father,  Dennis  Doland,  did 
then,  by  reason  of  such  relief  so  given  to  his  said  children,  become 
chargeable  to  the  said  parish  of  All  Saints :  whereby  and  by  reason 
whereof  the  said  paupers,  neither  of  them  having  done  any  act 
to   acquire  a   settlement  in  England  in   their  own   right,   were 
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Rbg.        respectively  liable  to  be  removed  to  Ireland ;  and  the  order  for  their 

Thk  1nhab[-  removal  to  Sheffield  ought  not  to  have  been  granted. 

All  sa^ints,       ^"  ^^^  ^^^^^  ^^  ^^®  appeal,  it  was  admitted,  on  both  sides,  that 

dkrby.       I  he  facts  were  as  stated  in  the  above  examination  and  grounds :  viz. 

**  That  the  paupers  were  born  in  the  appellant  township,  of  Irish 

parents,  neither  of  whom  had  gained  any  settlement  in  England  : 

that  their  mother  was  dead,  and  their  father  had  deserted  them 

[  ^210  ]      about  five  months  before  the  making  of  the  said  *order,  leaving 

them  chargeable  to  the  respondent  parish :  and  that  he  had  not 

since  been  heard  of  at  Derby." 

The  Sessions  quashed  the  order  on  the  first  ground  of  appeal, 
Bul)ject  to  the  opinion  of  this  Court. 

The  appellants  insisted,  under  the  second  and  third  grounds  of 
appeal,  that  the  paupers  ought  to  have  been  removed  to  Ireland 
under  the  provisions  of  stat.  8  &  9  Vict.  c.  117,  s.  2 :  or,  if  not  so 
removeable,  that  they  were  not  removeable  under  the  circumstances 
above  mentioned  to  the  place  of  their  birth  at  Sheffield.  The 
Sessions  gave  leave  to  the  appellants  to  include  these  grounds  of 
objection  in  the  case. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  all  the 
objections  so  taken  by  the  appellants  ought  to  have  been  overruled, 
the  order  of  Sessions  was  to  be  quashed  and  the  order  of  removal 
confirmed.  If  the  Court  should  think  the  objections  or  any  of  them 
fatal,  the  order  of  removal  was  to  stand  quashed  and  the  order  of 
Sessions  to  be  confirmed. 

Pashley  (i),  in  support  of  the  order  of  Sessions: 

When  the  children  under  the  age  of  sixteen  became  chargeable  to 
All  Saints  by  the  relief  given,  the  father  also  was  chargeable, 
according  to  stat.  4  &  5  Will.  IV.  c.  76,  s.  66 ;  and  he  was  remove- 
able  to  Ireland  under  stat.  8  &  9  Vict.  c.  117,  s.  2,  which  supplies 
defects  that  had  existed  in  the  former  law  (2),  and  enacts  that,  if  a 
person  "born  in  Scotland  or  Ireland,"  &c.,  and  **not  settled  in 
[  ♦211  ]  England,  become  chargeable  to  any  parish  in  England  by  *reason 
of  relief  given  to  himself  or  herself,  or  to  his  wife,  or  to  any  legiti- 
mate or  bastard  child,  such  person,  his  wife,  and  any  child  so 
chargeable,  shall  be  liable  to  be  removed  respectively  to  Scotland, 

(1)  The  argument  was  begun  on  Geo.  11.  c.  5,  as.  7 — 14,  stat.  59 
November  10th,  and  continued,  and  Geo.  III.  c.  12,  s.  33,  and  stat.  3  &  4 
judgment  given,  on  November  14th.         Will.  IV.  c.  40. 

(2)  Pashley    referred    to    stat.    17 


VOL.  I.XXX.]         1849.    Q.  B.     14  Q.  B.  211—213.  249 


Ireland,"  &c. ;  and,  if  the  guardians  or  overseers  ** complain  thereof  Rbo. 
to  any  one  justice  of  the  peace,  such  justice  may,  if  such  person  do  ^hb  Inhabi- 
not  attend  voluntarily,  summon  him  to  come  before  any  two  ^^l  Saints 
justices  of  the  peace,  at  any  time  and  place  to  be  named  in  the  Dkrby. 
summons;  and  at  such  time  and  place,  or  on  the  attendance  of 
such  person,  any  two  justices  may  hear  and  examine  into  the 
matter  of  such  complaint,  and  if  it  be  made  to  appear  to  their 
satisfaction  that  such  person  is  liable  to  be  so  removed  as  aforesaid, 
and  if  they  see  fit,  they  may  make  and  issue  a  warrant  under  their 
liands  and  seals  to  remove  such  person  forthwith  at  the  expense  of 
such  union  or  parish."  The  family,  in  such  a  case,  are  removeable 
as  the  father  is.  It  will  be  argued  on  the  other  side  that  the  power 
of  removing  the  family  exists  only  when  the  father  can  be  sum- 
moned. In  such  a  case  there  could  be  no  doubt :  but  it  is  not  a 
necessary  condition  that  the  father  should  he  amenable  to  a  summons: 
and  it  may  be  asked,  on  the  other  hand,  what  will  be  the  conse- 
quence if  the  children  are  removeable  to  their  birth  settlement. 
The  order  being  conclusive  of  the  settlement  in  that  parish,  are  the 
children  from  thenceforth  irremoveable  to  Ireland,  though  the 
father  should  return  and  they  become  once  more  resident  with  him 
as  part  of  his  family  ?  The  objections  formerly  derived  (as  in  Rex 
V.  Renett  (i))  from  the  want  of  a  poor-law  in  Ireland,  exist  no  longer; 
and  now,  by  sect.  6  of  stat.  8  &  9  Vict.  c.  117,  guardians  of  the  poor 
in  *Ire]and  are  enabled  to  appeal  against  a  removal  from  this  [  *2i2  ] 
country.  The  words  of  stat.  10  &  11  Vict.  c.  33,  s.  1,  go  farther 
than  those  of  the  prior  statute;  for  it  is  enacted  there  that  the 
parish  officer  may  carry  before  a  justice,  with  a  view  to  removal, 
"  every  poor  person  who  shall  become  chargeable  to  any  parish  in 
England,  and  who  he  may  have  reason  to  believe  is  liable  to  be 
removed  from  England  under  "  the  recited  Act,  8  &  9  Vict.  c.  117. 
Under  the  former  law,  if  the  head  of  the  family  was  Irish  or 
Scotch,  it  was  considered  improper  to  remove  the  family  to  a  place 
in  England.  Holroyd,  J.  said,  in  Rex  v.  Leeds  (2) :  **  By  the  Act  ** 
(59  Geo.  III.  c.  12,  a.  83),  "if  the  husband  becomes  chargeable  by 
himself,  or  his  family,  he  may  be  removed ;  and  it  geems  to  me, 
that  it  is  altogether  immaterial,  provided  the  head  of  the  family  be 
born  in  Scotland,  whether  the  children  be  born  in  Enj^land  or  not." 
*  *  If  there  were  an  order  to  remove  the  father  and  children,  [  213  ] 
and  he  had  absconded,  clearly  the  order  might  be  executed  as  to  the 
children.  No  statutory  enactment  confers  a  derivative  settlement 
(1)  2  B.  &  Ad.  712.  (2)  23  E.  E.  367  (4  B.  &  Aid.  498,  602). 
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Reg. 

r. 


on  either  wife  or  children :  it  arises  from  a  sort  of  common  law 
The  Inhabi-  principle  that  there  shall  be  no  separation  of  husband  and  wife  or 
A^f  SAINTS,   parent  and  child. 


Derby. 


[  *214  ] 


Whitehurst  and  Boden,  contra  : 

Stat.  10  ifc  11  Vict.  c.  33,  adds  nothing  material  to  the  former 
law,  except  the  power  of  taking  a  chargeable  person  before  a  justice 
without  a  summons  or  warrant.  The  question  here  turns  wholly 
on  stat.  8  &  9  Vict.  c.  117  ;  and  it  is,  how  far  that  Act  has  repealed 
the  former  law  by  which,  under  stat.  13  &  14  Car.  II.  c.  12,  s.  1, 
the  paupers  would  be  removed  to  their  English  place  of  settlement. 
Now  the  person  to  be  aflfected  by  stat.  8  &  9  Vict.  c.  117,  s.  2,  must 
be  one  who  shall  "become  chargeable  to  any  parish  in  England," 
being  **  born,"  not  of  Irish  or  Scotch  parents,  but  **  in  Scotland  or 
Ireland,"  and  "  not  settled  in  England."  In  the  present  case  no 
person  has  become  chargeable  who  answers  these  descriptions. 
The  children  could  not  have  been  summoned  according  to  the 
direction  of  se'ct.  2. 

(Erlb,  J. :  If  the  father  had  been  found,  could  not  the  children 
have  been  removed  with  him  ?) 

They  might,  as  part  of  his  family,  whether  settled  or  not.  Stat. 
8  &  9  Vict.  c.  117,  s.  2,  can  apply  to  the  children  only  when  they 
actually  form  a  part  of  the  father's  family.  If  he  is  dead,  or  not 
to  be  found,  they  cannot  be  removed. 

(Coleridge,  J. :  Do  you  say  that,  on  his  absconding,  they  are 
no  longer  part  of  his  family  ? 

Erle,  J. :  Does  their  ^settlement  fluctuate  as  he  goes  and 
returns  ?) 

They  have  a  birth  settlement  in  England  by  the  former  law ;  and 
they  cannot  be  removed  under  the  conditions  of  the  late  Act  if  the 
father  cannot  be  found.  And,  further,  supposing  that  their  birth 
settlement  did  not  avail,  the  process  for  removing  them  cannot  be 
enforced.  Before  they  can  be  removed  as  part  of  his  family,  he 
must  be  summoned,  under  stat.  8  &  9  Vict.  c.  117,  s.  2.  That  is  a 
condition  precedent,  and  cannot  be  fulfilled  here.  It  is  conceded 
on  the  other  side  that,  if  the  father  were  dead,  the  children  might 
be  removed  to  the  birth  settlement :  if  so,  they  may  be  removed  to 
it  in  the  present  case.    *    *    * 
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GOLERIBOE,  J.  :  BbO. 

r. 

This  case  Las  been  very  fully  argued,  and  rightly  so;  for  it  is  'A'hb  Inhabt- 

XTT  ,  .  ,  .  TANTSOF 

one  of  much  importance.    We  are  to  determme  the  proper  inter-   ai.l  saints, 


Dkrby. 

[  210  ] 


pretation  to  be  put  upon  the  provisions  of  stat.  8  &  9  Vict.  c.  117, 
8.  2.  It  seems  to  me  that  the  rule  for  quashing  the  order  of 
Sessions  must  be  made  absolute.  The  two  paupers  are  legitimate 
children  born  in  a  known  parish  in  England.  The  father  and 
mother  are  both  Irish ;  and  neither  has  any  settlement  in  England  : 
the  mother  is  dead  :  the  father  has  deserted  the  children.  The  last 
circumstance  must  be  considered  as  working,  by  the  wrongful  act 
of  the  father,  an  entire  separation  for  the  time  being :  it  is  not  as 
if  he  had  merely  gone  to  another  parish  which  was  known  or  might 
be  ascertained ;  for  that  would  not  justify  calling  the  case  one  of 
absolute  desertion,  which  is  what  the  Sessions  have  found.  Now 
Kex  V.  Cottingham  (i),  decided  while  the  law  was  regulated  by  stat. 
59  Geo.  III.  c.  12,  s.  S3,  had  established  that,  in  the  case  of  deser- 
tion of  his  family  by  an  Irishman,  the  English  settlement  of  the 
members  of  his  family  must  be  inquired  into.  The  mother  here  is 
dead :  were  that  not  so,  her  maiden  settlement  must  have  been 
inquired  into,  according  to  Rex  v.  Cottingham  (i).  Then  comes  the 
question,  had  these  children  any  settlement  at  all  ?  It  is  an  estab- 
lished principle  that  every  *English  subject  has  a  settlement  by  [  •217  ] 
birth  primd  facie ;  that  is,  till  an  acquired  settlement  is  shown ; 
until  then  it  is  no  more  than  pnmd  facie ;  and,  when  it  is  ascer- 
tained that  the  father  or  mother  has  an  English  settlement,  that  is 
the  settlement  of  the  child.  But,  if  neither  has  one,  or,  (which 
comes  to  the  same  thing)  if  neither  has  one  which  can  be  ascer- 
tained after  search  made,  ih^  prima  fa^ie  settlement,  which  always 
potentially  exists,  takes  effect ;  I  will  not  say,  revives.  The  pre- 
sumption of  law  is  not  negatived ;  and  the  child  is  removeable  to 
its  birth  settlement.  That  is  the  state  of  law,  independently  of  the 
statute.  Then  the  only  question  is,  whether  the  present  statute 
gives  the  justices  any  power  inconsistent  with  this.  We  must  look 
at  the  words ;  for,  if  they  are  plain,  it  is  of  no  use  to  say  that  the 
remedy  given  is  incomplete,  or  that  the  statute  has  been  framed 
without  due  observation  of  existing  circumstances.  (His  Lordship 
then  read  the  words  of  stat.  8  &  9  Vict.  c.  117,  s.  2.)  Here,  the 
person  to  be  removed  must  be  "  born  in  Scotland  or  Ireland ''  &c., 
and  must  be  chargeable  "  by  reason  of  relief  given  to  himself  or 
herself,  or  to  his  wife,  or  to  any  legitimate  or  bastard  child :  **  if 

(1)  7  B.  &  C.  615. 


252 


1849.     Q.  B.     14  Q.  B.  217—219. 


[r.r. 


Rko. 
e. 
The  Inhabi- 
tants OK 
All  Saints, 
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L  -^18  j 


these  conditions  are  satisfied,  then  only  are  "  such  person,  his  wife, 
and  any  child  so  chargeable,"  declared  **  liable  to  be  removed 
respectively  to  Scotland,  Ireland,"  &c.  In  this  case  you  do  find 
that  the  father  is  born  in  Ireland  and  has  become  chargeable.  But, 
when  you  go  on  to  inquire  how  the  legal  functionaries  are  to  carry 
the  law  into  effect,  you  find  that  the  person  himself  must  be  dealt 
with  as  the  subject  of  removal :  ''  if  such  person  do  not  attend 
voluntarily  "  he  is  to  be  summoned ;  and,  at  the  time  and  place 
named  in  the  summons,  ''or  on  the  attendance  of  such  person,'' 
*the  warrant  issues  **  to  remove  such  person."  Now  those  pro- 
visions, if  the  person  do  not  appear,  cannot  be  complied  with  :  and 
that  seems  to  dispose  of  the  case  at  once.  Many  suggestions  have 
been  made  as  to  the  difficulty  of  dealing  with  the  case  supposing 
the  parent  to  be  found :  after  what  I  have  said,  I  need  not  answer 
these.  But,  as  at  present  advised,  I  see  no  difficulty.  It  is 
suggested  that,  after  the  children  have  been  removed  to  their  birth 
settlement,  and  the  father  has  become  chargeable  in  respect  of  relief 
given  to  them,  they  must,  if  the  father  be  found  while  they  are 
unemancipated,  still  be  removed  with  him.  As  at  present  advised, 
I  do  not  see  why  that  should  not  be.  We  decide  now  only  on  the 
removal  to  the  birth  settlement  under  the  present  circumstances  : 
but,  subject  to  discussion,  I  think  the  consequence  suggested  would 
amount  only  to  this :  that  it  would  become  necessary  to  remove 
the  children  from  their  place  of  settlement  to  a  place  where  they 
were  not  settled :  and  this,  I  think,  does  not  destroy  the  liability  to 
removal  now.  However,  all  that  we  have  now  to  determine  is, 
whether  the  magistrates  were  justified  in  quashing  this  order  of 
removal :  and  I  think  they  were  not ;  and  that  their  order  must  be 
quashed. 


[  •219  ] 


WiGHTMAN,  J.  : 

I  am  entirely  of  the  same  opinion.  Mr.  PaMey  api^ears  to 
contend  that,  unless  the  children  can  be  removed  under  stat.  8  &  9 
Vict.  c.  117,  8.  2,  they  cannot  be  removed  at  all.  As  the  case  is 
stated,  we  must  take  it  that  the  father  is  Irish,  and  has  no  settle- 
ment in  England,  and  has  deserted  his  children ;  and  that  neither 
they  nor  the  mother  had  any  acquired  settlement ;  that  the  children 
have  only  their  lyrimd  *facie  birth  settlement.  It  is  said  that  the 
statute  supersedes  the  state  of  things  whicli  would  otiierwise  result 
from  those  facts,  and  destroys  the  operation  of  the  present  law  of 
settlement  respecting  paupers  having  only  birth  settlements.     Is 
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that  so  by  the  terras  of  sect.  2  ?     If  not,  tlien  tlie  removal  must  be         Reo. 

to  the  birlh  settlement,  according  to  many  authorities :  Reg.  v.  thb  Inhabi- 

Preston  (1),  Reg,  v.   Wendron  (2),  Rex  v.  Cottingham  (3).      So  that  it    j^lf^^^^^^^ 

comes,  as  has  been  properly  argued,  to  the  question  whether  stat.       Derby. 

8  «fe  9  Vict.  c.  117,  8.  2,  has  entirely  superseded  the  ordinary  rule. 

It  seems  to  me  that  the  statute  applies  directly  to  the  father  only, 

and  to  the  children  not  otherwise  than  incidentally,  as  part  of  his 

family ;  and  that,   if  the  father  cannot  be  removed,   there  is  no 

power  over  the  child.       But  then  it  is  suggested,  as  a  difficulty 

attaching  to  this  view,  that  the  father  may  come  back  ;  that  he  will 

then  be  removeable  under  the  statute  ;  and  that  then  the  children 

will  be  removeable  with  him.     This  point  has  been  already  noticed 

in  Rex  V.  Cottingham  (3) ;  and  it  was  there  considered  that  there 

was  no  inconsistency  in  sucli  a  result.     The  removal  to  the  birth 

settlement  takes  effect  till  the  statute  comes  into  operation  by  the 

father  being  brought  within  reach  of  tlie  summons :  and  then  he 

maybe  removed,  and  his  children  with  him,  notwithstanding  their 

settlement. 

Coleridge,  J.  added : 

I  perhaps  expressed  myself  too  strongly  when  I  said  that,  under 
sect.  2,  the  removal  could  not  be  ordered  unless  the  person  born  in 
Ireland  appeared  under  the  summons.  The  section  perhaps  *means  [  *220  ] 
that  the  order  may  be  made  at  the  time  and  place  named,  whether 
he  appears  or  not,  or  at  any  time  when  he  does  come.  That,  how- 
ever, makes  no  difference  in  my  opinion  on  the  case  ;  because,  if  he 
is  absent,  service  of  the  summons  upon  him  must  be  shown,  so 
that,  at  all  events,  the  proceeding  relates  to  him. 

£rlb,  J. : 

I  think  the  children  are  not  removeable  to  their  birth  settlement 
as  long  as  they  are  removeable  with  their  father :  but,  when  the 
personal  removeability  of  the  father  is  destroyed,  as  by  his  death, 
the  birth  settlement  takes  effect  as  to  the  children.  There  is  then 
a  contingent  settlement,  when  children  of  an  Irish  father  are  born 
in  England.  Then  the  question  is,  whether  a  desertion  by  the 
father  is  a  case  in  which  a  settlemen^i  of  that  kind  attaches.  I 
agree  that  desertion,  which  is  a  term  well  known  in  cases  on  the 

(1)  12  Ad.  &  El.  822.  (3)  7  B  &  C.  615. 

(2)  7.Vd.  &  EI.  819. 
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Reg.         poor  law,  must  be  taken  to  be  an  absenting  without  reasonable 
The  Inhabi-  prospect  of  return.     The  difficulty  pressed  upon  my  mind,  how  the 
All  Sajktb    ^*^®  would  stand  if  he  were  absent  only,  for  instance,  four  months, 
Derby.       and  in  the  meanwhile  the  birth  parish  were  fixed  with  the  settle- 
ment.    There  might  be  considerable  inconvenience.      But  I  should 
adopt  the  answer  which  has  been  given.      There    could    be    no 
objection,  in  that  case,  to  showing  by  evidence  that  the  only  settle- 
ment which  the  birth  parish  had  admitted  was  the  contingent 

settlement. 

Order  oj  Sessions  qiuished. 


ig49^  REG.  V.  PERKINS. 

^ov.  14.  (14  Q.  B.  229—289 ;  S.  C.  19  L.  J.  M.  C.  105  ;   14  Jiir.  362.) 

[  229  ]  The  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  oO),  s.  58,  enacts  that,  where  the 

bouiidaiies  of  parishes  pass  across  or  through  the  middle  of  a  common  high- 
way, justices  in  special  Sessions  may,  on  complaint,  summons  and  heaiing, 
apportion  the  future  liability  to  repair  between  the  parishes:  Proviso, 
that,  in  the  case  of  such  highway,  the  repair  of  any  part  of  which  belongs 
to  any  body  politic  or  corporate,  or  to  any  person,  by  the  reason  of 
tenure  of  any  lauds,  or  otherwise  howsoever,  the  same  proceedings  may  be 
adopted. 

Two  justices  made  an  order  of  apportionment  under  sect.  58,  in  the  form 
given  by  the  Schedule,  No.  14,  to  the  statute,  which  form  does  not  contain 
any  express  finding  as  to  boundary.  On  appeal  to  the  Sessions  against 
this  order,  evidence  was  heard  on  the  question,  whether  or  not  the  highway 
was  upon  a  parochial  boundary ;  the  appellants  denied  the  juiisdiction  of 
the  two  justices,  because,  as  they  contended,  the  highway  did  not  appear  to 
be  on  such  boundary :  the  respondents  argued  that,  even  if  it  were  not  so, 
the  justices  had  jurisdiction  under  the  proviso.  The  Sessions  confirmed 
the  order,  but  stated  a  case,  setting  forth  the  facts  in  evidence  on  the 
question  of  boundary,  and  the  objection  taken  to  the  jurisdiction,  and 
adding  that,  if  the  Court  of  Queen's  Bench  should  be  of  opinion  that,  under 
the  circumstances  stated,  the  i*oad  could  be  divided  &c.  by  the  said  order  of 
justices  under  the  provisions  of  the  statute,  the  order  of  Sessions  was  to  be 
coufirmei  ;  if  not,  both  orders  to  be  quashed  : 

Held  that,  upon  the  case  so  stated,  this  Court,  though  the  oi'der  of 
justices  was  made  in  the  statutory  form  and  confirmed  at  Sessions,  might 
go  into  the  whole  question  raised  by  the  case  ;  namely,  whether  there  was 
evidence  of  a  boundary  intersecting  the  highway,  or,  if  not,  whether,  upon 
the  evidence,  the  two  justices  ap])eared  to  have  had  jurisdiction  under  the 
proviso : 

Held  that  the  case  did  not  come  within  the  enactment  of  sect.  58,  as  the 
evidence  did  not  show  a  boundary  intersecting  the  highway.  And  that  the 
proviso  did  not  apply.     Orders  quashed. 

On  appeal  by  John  Perkins,  a  rated  inhabitant  within,  and 
surveyor  of  highways  of,  the  hamlet  of  Gedney  Hill,  otherwise 
Gedney  Fen,  in  the  parish  of  Gedney,  Lincolnshire,  against  an 
order  of  two  justices,  purporting  to  be  made  under  stat.  5  &  6 
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Will.  IV.  c.  50,  8.  58  (i),  *whereby  two  roads,  respectively  called  the 
Public  Road  and  the  Lutton  Eoad,  were  ordered  to  be  divided 
transversely,  and  the  expenses  of  repairing  the  divided  parts  of  the 
same  to  be  defrayed  respectively  in  each  case  by  the  parts  of  the 
parish  of  Gedney  called  Gedney  and  Gedney  Fen,  the  Sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  upon  a  case. 

It  appeared  by  the  case  that  the  parish  of  Gedney  *consist8  of 
two  parts  or  hamlets  called  Gedney,  and  Gedney  Hill  or  Gedney 
Fen,  each  separately  rated  to  the  land-tax  and  poor,  and  each  of 
which  had  immemorially  repaired,  separately  from  the  other,  the 


Rbcj. 

V, 

Perkins. 
[  •230  ] 


[  •231  ] 


(1)  Stat.  5  &  6  Will.  IV.  c.  50, 8. 68, 
is  as  follows. 

**  And  whereas  it  frequently  liappens 
that  the  boundaries  of  parishes  pass 
across  or  through  the  middle  of  a 
common  highway,  and  one  side  of 
such  highway  is  situated  in  one  parish 
and  the  other  side  in  another  parish, 
whereby  great  inconveniences  often 
ari^e  in  repairing  the  same ;  be  it 
enacted,  that  the  justices  at  a  special 
Sessions  for  the  highways,  on  com- 
plaint c)f  any  surveyor  of  any  parish, 
(stating  in  writing,  and  on  a  plan 
thereunto  annexed,  that  there  is  such 
a  highway,  one  side  whereof  ought  to 
be  repaired  by  one  parish,  and  the 
other  side  by  another,  and  ♦particu- 
larly describing  the  same  by  metes, 
bounds,  and  admeasurements  thereof,) 
may  issue  their  summons,  with  a  copy 
of  such  writing  and  ])lan  thereunto 
annexed,  to  the  surveyor  of  such  other 
parish,  to  appear  before  them  on  a  day 
mentioned  in  such  summons;  and  if 
the  parties  appear  such  justices  may 
then  proceed  finally  to  decide  the 
matter  in  manner  herein  mentioned,  in 
case  all  the  parties  shall  consent 
thereto;  "  power  is  then  given,  if  the 
surveyor  shall  not  appear,  or,  appear- 
ing, require  further  time,  to  adjourn 
the  case  to  a  future  day  :  '*  On  which 
day  the  said  justices  shall  proceed  to 
hear  the  parties  and  their  witnesses, 
and,  whether  the  party  summoned 
does  or  does  not  appear,  shall  proceed 
to  examine  and  finally  determine  the 
matter  in  form  following ;  (that  is  to 
say,)  that  it  shall  and  may  be  lawful 
for  such  justices  and  they  are  hereby 


required  to  divide  the  whole  of  such 
common  highway,  by  a  transverse  line 
crossing  such  highway,  into  equal 
parts,  or  into  such  unequal  parts  and 
proportions  as,  in  consideration"  of 
all  the  circumstances,  they  in  their 
discretion  shall  think  right ;  **  and  to 
declare,  adjudge,  and  order  that  the 
whole  of  such  highway  on  both  sides 
thereof,  in  any  of  such  parts,  shall  be 
maintained  and  repaired  by  one  of  such 
parishes,  and  that  the  whole  thereof 
on  both  sides,  in  the  other  of  such 
parts,  shall  be  maintained  and  repaired 
by  the  other  of  such  parishes :  '*  and 
the  justices  shall  cause  their  order, 
and  a  plan  &c.,  to  be  **  filed  with  the 
clerk  of  the  peace  of  the  county  in 
which  such  highway  shall  happen  to 
lie,  and  shall  also  cause  such  posts, 
stones,  or  other  boundaries  to  be  placed 
and  set  up  in  such  highway  as  in  their 
judgment  shall  be  necessary  for  ascer- 
taining the  diviyion  and  allotment 
thereof :  Provided  nevertheless,  that 
in  the  case  of  any  such  last  mentioned 
highway,  the  repair  of  any  part  of 
which  belongs  to  any  body  politic  or 
coi-porate,  or  to  any  person,  by  the 
reason  of  tenure  of  any  lands,  or  other- 
wise howsoever,  the  same  proceedings 
may  be  adopted,  but  the  said  body 
politic  or  corporate,  or  person,  or  some 
one  on  their  behalf,  may  appear  before 
such  justices,  and  object  to  such  last 
mentioned  proceedings,  in  which  case 
the  said  justices  shall,  before  they 
divide  such  highway  as  aforesaid,  hear 
and  consider  the  objection  so  made, 
and  determine  the  same." 


[  ♦230,  w.  ] 
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Rko.         highways  situate  within  it.     By  an  Inclosure  Act,  81  Geo.  III.  c.  49, 
Pbbkins.     private,  **  for  dividing  and  inclosing  the  common  marshes,  droves, 
waste  lands,  and  grounds,  in  the  parish  of  Gedney,  and  hamlet 
thereof,  called  Gedney  Fen,  in   the  county  of  Lincoln,"  provision 
was  made  for  allotting  and  inclosing  lands  consisting  of  droves, 
some  in  Gedney  Fen,  and  some  in  the  part  of  the  parish  called 
Gedney,  and  of  a  large  open  common  called  the  Old  Common  or 
the   Common  Marsh,  containing  700  acres   (over  which  no  roads 
were  maintained  hefore  the  passing  of  this  Act),  surrounded  on 
three  sides  by  the  part  of  the  parish  called  Gedney,  and  on  the 
fourth  by  a  sea  bank,  which  divided  it  from  an  open  salt  marsh 
overflowed  by  the  sea  at  high  water.     The  said  droves  and  marsh 
were  subject  to  rights  of  c(5mmon  vested  in  the  proprietors  of  certain 
messuages  &c.  in  Gedney  and  Gedney  Fen.     The  Old  Common  was 
at  the  opposite  extremity  of  the  parish  to  that  part  called  Gedney 
Fen,  and  was  nowhere  less  than  nine  or  ten  miles  distant  from  it. 
The  Public  Road  and  the  Lutton  Koad,  above  mentioned,  were  in 
the  Old  Common,  and  were  set  out  in  1795,  the  latter  as  a  private 
road,  by  award  of   Commissioners   under    the    above-mentioned 
Inclosure  Act,  who  awarded  that  these  and  other  public  and  private 
roads  mentioned  in  the  award  should  for  ever  thereafter  be  con- 
sidered as  lying  and  being  in  Gedney.     They  also  set  out  certain 
allotments  on  the  Old  Common,  as  to  which  details  were  given  by 
t  •232  ]       the  *case.      For  the  distance  of  600  yards  along  the  Public  Eoad 
there  were  allotments  on   one    side    in    respect    of   commonable 
messuages  &c.  in  Gedney,  and  on  the  other  side  in  respect  of  such 
messuages  &c.  in  Gedney  Fen :    and  for  1,198  yards  along  the 
Lutton  Eoad  there  was  the  like  distribution  of  allotments  in  right  of 
such  messuages  &c.  in  Gedney  and  Gedney  Fen  respectively.     By 
a  subsequent  part  of  their  award,  in  1799  (the  said  open  salt  marsh 
having    then   been    embanked   and  allotted),  the  Commissioners 
declared  and  awarded  that  certain  roads  should  be ''deemed  and 
taken  to  lie  within  and  be  part  of  the  said  parisli  of  Gedney  and 
hamlet  of  Gedney  Fen  in  the  proportions  following,  viz. :  so  much 
of  the  said  Public  Boad  in  the  old  embanked  marsh  from  the  west 
side,"  &c.  **  as  far  as  an  allotment  "  &c.  (describing  termini),  "  shall 
hereafter  be  kept  in  repair  at  the  joint  exi)ense  in  equal  portions  by 
the  said  parihh  and  hamlet ;  and  so  much  of  the  road  called  the 
Lutton  Boad  in  the  old  embanked  marsh  aforesaid,  from  the  afore- 
said allotment  "  &c.  *'  as  far  as  an  allotment  *'  &c.,  **  shall  hereafter 
be  kept  in  repair  at  the  joint  expense  in  equal  portions  by  the  said 


VOL.  Lxxx.]         1849.     Q.  B.     14  Q.  B.  282—284.  257 

parish  and  hamlet."    The  portions  of  the  two  roads  thus  described        Rko. 
are  the  subject  of  the  before  mentioned  order  of  justices.  Perkins. 

No  repairs  were  ever  done  by  Gedney  or  Gedney  Fen  to  the 
Public  Boad,  nor  to  the  Lutton  Boad  till  1814  ;  but,  from  that  year 
till  the  making  of  the  agreement  after  mentioned,  they  contributed 
equally  to  the  maintenance  of  the  latter  road.  On  29th  July,  1825, 
the  surveyors  of  highways  of  Gedney  and  Gedney  Fen  met  together, 
and  agreed  in  writing  to  divide  the  roads  in  question  by  a  transverse 
line,  and  that  the  Lutton  *Boad  for  the  length  of  four  furlongs  [  *238  J 
and  nineteen  yards  should  thereafter  be  wholly  maintained  by 
Gedney  Fen,  and  the  remainder  of  the  said  road,  and  also  the ' 
Public  Boad  for  the  length  of  four  furlongs  and  nineteen  yards, 
should  be  wholly  maintained  and  repaired  by  Gedney ;  and  that 
stones  should  be  put  down  to  mark  the  boundaries ;  which  was 
done.  These  portions  of  the  two  roads  are  the  same  portions  of 
roads  described  in  the  second  part  of  the  inclosure  award,  and  which 
are  the  subject  of  the  above  order  of  justices:  and  the  justices  therein 
divided  the  roads  transversely  in  accordance  with  this  agreement. 

The  roads  were  repaired  respectively  according  to  the  agreement 
until  about  four  years  since,  when  Gedney  Fen  refused  to  repair  a 
part  of  the  Lutton  Boad ;  and  thereupon  the  said  order  was 
obtained. 

The  order,  dated  February  2nd,  1847,  recited  an  information  laid 
at  special  Sessions  by  the  surveyor  of  Gedney  that  there  was  a 
certain  part  of  a  highway  called  the  Lutton  Boad,  in  length  &c., 
one  side  of  which,  adjoining  to  the  parish  of  Gedney,  lay  within, 
and  was  to  be,  and  of  right  ought  to  be,  repaired  by  the  said  parish, 
and  the  other  side,  adjoining  to  the  hamlet  of  Gedney  Fen,  lay 
within,  and  was  to  be,  and  of  right  ought  to  be,  repaired  by  the 
said  hamlet  of  Gedney  Fen :  information  to  the  like  effect  as  to 
the  other  road:  allegation  of  inconvenience  &c.,  and  prayer  of 
apportionment,  as  in  the  Schedule,  No.  12,  to  stat.  5  &  6  Will.  IV. 
c.  50.  The  order  then  stated  proceedings  of  the  justices  thereupon, 
and  hearing  of  the  complainant  and  Perkins  on  summons:  and 
went  on  to  declare,  adjudge  and  order  that  the  highways  respectively 
should  be  divided  &c.,  and  posts  or  stones  *set  up  &c.,  and  the  [  *234  ] 
highways  repaired  from  time  to  time  by  the  parish  and  hamlet 
respectively ;  according  to  the  form  No.  14  of  the  same  Schedule. 

The  respondents,  on  the  trial  of  the  appeal,  proved  that,  before 
the  inclosure,  the  Old  Common  was  not  rated  to  any  parochial 
rates:   that  the  allotments  on  the  Lutton  Boad  and  the  Public 
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Reg.  Boad,  in  respect  of  messuages,  &c.  in  that  part  of  the  parish  of 
Perkins.  Gedney  called  Gedney,  were,  and  since  the  inclosare  had  been, 
assessed  to,  and  had  paid,  all  the  poor-rates,  land-tax,  and  highway 
rates  of  Gedney :  and  the  like  proof  was  given,  mutatis  mutandis, 
as  to  the  allotments  in  respect  of  messuages  &c.  in  Gedney  Fen. 
The  appellant  proved  a  decree  of  the  Court  of  Exchequer,  80  Car.  II., 
by  which,  after  certain  disputes,  the  Old  Marsh  (being  part  of  a 
more  extensive  marsh  district),  was  allotted  to  be  for  ever  held  and 
enjoyed  by  the  freeholders,  copyholders  and  commonable  inhabi- 
tants in  Gedney  parish,  their  heirs  and  assigns,  for  a  common  of 
pasture ;  and  that  the  said  freeholders  &c.  throughout  the  whole 
parish,  as  well  in  Gedney  Fen  as  in  Gedney,  enjoyed  equal 
commonable  rights  over  the  said  Old  Common  previously  to  the 
enclosure. 

•The  case  concluded  as  follows : 

On  the  part  of  the  appellant  it  was  on  the  trial  of  the  appeal 
admitted  that  the  order  itself  was  correct  in  form,  provided  the 
magistrates  had  authority  to  make  it  under  the  circumstances :  but 
it  was  contended,  and  it  is  now  alleged,  that  neither  side  of  the 
said  road  so  set  out  as  aforesaid  by  the  said  Inclosure  Com- 
missioners upon  the  said  Old  Common  otherwise  the  Common 
Marsh,  and  called  by  them  the  Public  Boad,  nor  either  side  of  the 
[  *2S5  ]  gaid  road  so  set  out,  &c.  (the  Lutton  *Boad),  lie  within  the  said 
hamlet  of  Gedney  Hill :  and  that  the  said  hamlet  of  Gedney  Hill 
ought  not  to  be  made  liable  to  the  repair  of  the  said  roads,  either 
wholly  or  in  part ;  and  that  therefore  the  said  order  of  justices 
appealed  against  is  bad.  The  Court  of  Quarter  Sessions  were  of 
opinion  that  the  Lutton  Boad  had,  before  the  date  of  the  order 
appealed  against,  by  user  and  dedication,  become  a  public  road. 
The  respondents  allege  the  contrary. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that,  under 
the  circumstances  stated,  the  roads  in  question  could  be  divided 
transversely  by  the  said  order  of  justices  under  the  provisions  of 
the  General  Highway  Act,  5  <fe  6  Will.  IV.  c.  60,  the  order  of 
Sessions  to  be  confirmed :  If  not,  the  said  order  of  justices,  and  also 
the  said  order  of  Sessions,  to  be  quashed. 

Willm^oi'e,  in  support  of  the  order  of  Sessions : 

The  justices  had  power  to  make  this  order  under  stat.  6  &  6 
Will.  rV.  0.  50,  s.  68.  First :  though  it  is  not  expressly  stated  in 
the  case  thai;  a  boundary  ran  across  or  through  the  middle  of  either 
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highway,  the  Court  will  infer  from  the  order  itself  that  the  justices         Rbo. 

who  made  it  had  that  point  under  consideration,  and  have  found      psrkinr. 

that  the  boundary  did  so  run  :  Reg.  v.  Hickling  (i).     That  wieis  the 

case  of  an  order  not  appealed  against:  here  there  has  been  an 

appeal,  and  the  Sessions  have  confirmed  the  order,  and  thereby 

shown  their  concurrence  in  the  finding  of  the  justices.     Although 

this  Court  might  differ  from  them  on  the  evidence  they  have  set 

out,  their  judgment  is  conclusive :  *Rex  v.  Ronton  Abbey  (2).     This       f  *2^^  ] 

Court  will  not  look  at  any  question  which  the  case  does  not  expressly 

raise:  Reg.  v.  Hartpury  (3). 

(CoLBRiDOB,  J. :  If  the  right  to  make  the  order  depends  upon  the 
question  whether  a  certain  part  of  the  Old  Common  is  in  Gedney 
or  Gedney  Fen,  is  not  that  the  very  question  which'  the  Sessions 
put  to  us  ?) 

The  facts  they  state  do  not  disprove  the  existence  of  a  boundary  in 
the  required  position.  There  may  be  insulated  portions  of  parishes, 
as  there  are  of  counties.  (The  further  argument  on  the  facts  is 
omitted.)  But,  secondly,  whether  a  boundary  passes  through  these 
roads  or  not,  the  justices  had  jurisdiction  by  the  proviso  of  sect.  58, 
which  authorizes  an  apportionment  in  the  case  of  any  highway,  the 
repair  of  any  part  of  which  belongs  to  any  body  politic  or  corporate, 
or  person,  by  tenure  of  lands  or  otherwise  howsoever. 

(CoLBBiDGB,  J. :  That  does  not  interfere  with  the  previous  enact- 
ment as  to  boundary,  but  only  provides  for  the  case  where  the 
boundary  is  not  between  parishes,  but  between  a  parish  on  one 
side  and  a  body  corporate  or  an  individual  on  the  other.) 

It  applies  to  all  cases  of  divided  liability,  as  did  stat.  84  Geo.  III. 
c.  64,  8.  5,  now  repealed.  The  intention,  in  stat.  5  &  6  Will.  lY. 
c.  50,  s.  58,  was  to  embody  the  principal  enactments  of  that 
statute. 

Whitehwrtt,  contri : 

The  justices  have  power  to  divide  the  highway  if  there  be  a 
boundary  line  upon  it;  not  otherwise,  either  by  the  principal 
enactments  or  by  the  proviso.  Sect.  5  of  stat.  84  Geo.  III.  c.  64, 
cannot  aid  the  respondents,  if  it  be  not  expressly  re-enacted.    *The      [  *237  ] 

(1)  6S  a  B.  682  (7  a  B.  880).  (3)  8  a  B.  566. 

(2)  2  T.  &.  207. 

17—2 
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rbo.         roads  in  question  here  may  be  extraparocbial :  they  are  not  found 
Perkins.     ^J  *'^®  ^^^®  *^  ^®  ^^  either  Gedney  or  Gedney  Fen.    Had  the 
Sessions  expressly  found  either  fact,  their  finding  might  have  been 
conclusive :  but  they  refer  the  matter  to  the  Court. 

(Coleridge,  J. :  In  Reg.  v.  Hkkling  (i)  the  justices  did  not  find 
as  a  fact  that  part  of  the  highway  was  in  either  parish ;  but 
Pattbson,  J.  said:  "The  statute  giving  a  form,  I  think  their 
finding  according  to  it  may  be  taken  to  involve  the  proposition. 
Had  the  form  been  their  own,  and  not  a  Parliamentary  one,  I 
should  have  felt  some  dilSBcuIty.'*  Here  a  statutory  form  is 
followed.) 

The  Sessions  have,  in  effect,  left  it  to  this  Court  to  decide  whether 
the  road  runs  upon  a  boundary,  and  whether  it  is  a  road  which 
can  be  divided  under  sect.  58.  There  is  no  express  adjudication, 
as  in  Rex  v.  Ronton  Abbey  (2). 

(WiOHTMAN,  J. :  Reg.  v.  Hickling  (i)  was  the  case  of  an  indictment 
upon  an  order  unappealed  against.  Here  an  appeal  has  taken 
place,  and  the  Sessions  have  inquired  into  all  the  facts ;  and  then 
they  put  a  question  to  us.  If  their  confirmation  of  the  order  is  an 
implied  finding  of  all  the  facts  necessary  to  give  the  two  justices 
jurisdiction,  I  do  not  see  what  their  question  to  this  Court  is. 

Erle,  J. :  I  suppose  they  ask  whether  there  be,  in  the  opinion 
of  the  Court,  any  evidence  on  which  the  order  can  be  sustained.) 

On  the  case  stated  there  is  no  evidence  to  charge  Gedney  Fen. 

(Coleridge,  J. :  It  may  have  been  argued  at  the  Sessions  that 
the  order  was  good  under  the  clause,  or  else  under  the  proviso : 
and  they  may  have  intended  to  ask  us  whether  there  is  any  evidence 
to  support  the  adjudication  under  either.) 

[  238  ]       In  any  point  of  view  the  evidence  is  insufficient.     (He  was  then 
stopped  by  the  Court.) 

McLcaulay,  on  the  same  side,  was  not  heard. 

Coleridge,  J.  (a) : 
If  all  that  the  Sessions  meant  was  to  ask  us  whether  there  was 

(1)  68  E.  B.  682  (7  Q.  B.  880).  (3)  Patteson,  J.  was  absent 

(2)  2  T.  B.  207. 
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any  evidence  by  which  the  order  could  be  supported  under  the         Rbq. 

enacting  part  of  the  statute,  we  all  think  there  was  none.     To  the      pbrkins. 

jurisdiction  under  that  enactment  the  existence  of  a  boundary  on 

the  highway  to  be  divided  is  a  condition  precedent.     Here  nothing 

is  found  by  which  that  fact  appears;   but  rather  the  contrary. 

(His  Lordship  then  commented  on  the  findings  in  the  case.)     Our 

doubt  has  been,  whether  the  question  was  not  altogether  one  of 

fact,  on  which  we  were  not  bound  to  decide.    It  seems  to  have 

been  put  at  the  Sessions,  first,  that,  on  the  facts  proved,  there  was 

such  a  boundary  as  is  requisite  to  the  jurisdiction  under  the  direct 

enactment  of  sect.  58  ;  and,  secondly,  that  at  all  events  the  proviso 

applied,  and,  that  being  so,  the  boundary  was  not  a  condition 

precedent :  and  the  Sessions  may  have  intended  to  ask  us  whether, 

taking  the  case  either  way,  a  jurisdiction  is  established.    Taking 

the  question  so,  I  think  Mr.  Willmore  is  wrong  as  to  the  effect  of 

the  proviso.    Referring  to  the  forms  in  the  Schedule  (i)  of  stat. 

5  &  6  Will.  IV.  c.  50, 1  find  that  the  existence  of  a  boundary  is 

necessary  in  a  case  under  the  proviso  as  well  as  under  the  enacting 

part;  only  the  litigating  parties  are  different  in  the  two  cases. 

And  it  would  be  strange  to  say  that,  in  the  proviso,  a  parish  was 

comprehended  under  the  word  *'  person  '* ;   yet  that  is  the  only 

word  applicable.    Another  difficulty  *is  in  saying  how  a  parish       [  *289  ] 

could  be  bound  to  repair  ratione  tenura,  or  by  any  liability  ejttsdem 

genens.     The  respondents,  therefore,  are  not  helped  by  the  proviso. 

WlOHTMAN,  J. : 

On  the  hearing  of  this  appeal  the  parties  went  into  the  facts 
supposed  to  warrant  the  order.  I  can  only  suppose  that  the 
Sessions  meant  to  find  this  a  public  road,  and  refer  it  to  us, 
whether,  upon  the  facts  which  they  state,  the  magistrates  were 
warranted  in  making  the  order.  I  think  that  there  was  no  evir 
dence  of  the  whole  or  half  of  either  road  being  in  Gedney  Fen, 
but  rather  evidence  to  the  contrary  :  and  that  there  was  no 
evidence  to  bring  the  case  within  the  proviso  of  sect.  58,  or 
warrant  the  interposition  of  the  two  justices. 

Eble,  J.: 

I  think  the  question  submitted  is,  in  effect,  whether  there  was 
any  evidence  that  one  half  of  the  highway  was  in  one  hamlet,  and 
the  other  half  in  another:  and  I  find  no  evidence  for  the  affirmative. 

(1)  No.  12,  No.  14. 


262  1849.     Q.  B.     14  Q.  B.  289.  [r.r. 

Reg.  As  to  the  proviso :  though,  as  at  present  advised,  I  think  it  may 
Pbbkinb.  apply  where  the  highway  does  not  run  upon  a  boundary,  yet  I  find 
nothing  in  this  case  of  the  obligations,  in  the  nature  of  exception  to 
common  law  liability,  which  are  necessary  in  order  that  the  proviso 
may  attach ;  nothing  to  warrant  imposing  the  liability  pointed  out 
by  the  order  upon  Gedney  Fen.  I  therefore  think  that,  on  the 
evidence,  there  was  no  ground  for  the  order  of  justices. 

Rtde  absolute  to  quash  the  orders. 


i8*9-  HOWLEY  V.  KNIGHT  (1). 

Nov.  13,  16.  ^  ' 

(14  Q.  B.  240—256 ;  S.  C.  19  L.  J.  Q.  B.  3 ;  14  Jur.  665.) 

'■        ^  A  bond  (2)  given  to  the  Ordinary  by  an  administrator,  under  the  Statute 

of  Distributions  (22  &  23  Car.  II.  c.  10),  passes,  on  the  Ordinary's  death, 
to  his  personal  representative,  and  not  to  his  successor. 

Debt  on  bond  made  by  the  defendants  and  one  John  Young, 
since  deceased,  to  the  testator,  his  executors  &c. 

The  defendant  Bobert  Knight  craved  oyer  of  the  bond,  which 
was  set  out  as  follows. 

**  Know  all  men  by  these  presents  that  we,  John  Young,  of "  &c., 
''Henry  Knight,  of"  &c.,  "and  Bobert  Knight,  of"  &c.,  "are 
become  bound  unto  the  most  Beverend  Father  in  God,  William, 
by  Divine  Providence  Lord  Archbishop  of  Canterbury,  Primate  of 
all  England,  and  Metropolitan,  in  the  sum  of  16,000{.  of  good"  &c., 
"to  be  paid  to  the  said  most  Beverend  Father  in  God,  his  certain 
attorney,  executors,  administrators  or  assigns ;  for  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  and  every  of  us, 
for  the  whole,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents.  Sealed"  &c.  "Dated  the  21st  day  of  January, 
A.D.  1883." 

He  also  craved  o^er  of  the  condition,  which  was  set  out  as  follows. 

"The  condition  of  this  obligation  is  such  that,  if  the  above 
bounden  John  Young,  the  natural  and  lawful  brother,  next  of  kin, 
and  administrator  of  all  and  singular  the  goods,  chattels  and  credits, 
of  James  Young,  late  of"  &c.,  "deceased,  do  make,  or  cause  to  be 
[  •241 3  made,  *a  true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels  and  credits  of  the  said  deceased  which  have  or  shall  come 

(1)  Cited    in    WilkinMn   v.     Verity  376.— A.  C. 

(1871)  L.  K.  6  0.  P.  208,  40  L.  J.  C.  P.  (2)  See  now  Court  of  Probate  Act, 

141 ;  Power  y.  Banks,  [1901]  2  Ch.  487,  1857  (20  &  21  Vict.  c.  77),  s.  81.— A.  C. 
495,   70    L.    J.    Ch.    700,   85  L.  T. 
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to  the  hands,  possession  or  knowledge  of  him  the  said  John  Toung,      Howlbt 

or  into  the  hands  and  possession  of  any  other  person  or  persons      kniqht. 

for  him,  and  the  same  so  made  do  exhibit  or  cause  to  be  exhibited 

in  the  Registry  of  the  Prerogative  Court  of  Canterbury  at  or  before 

the  last  day  of  July  next  ensuing,  and  the  same  goods,  chattels  and 

credits,  and  all  other  the  goods,  chattels  and  credits  of  the  said 

deceased,  at  the  time  of  his  death,  which  at  any  time  after  shall 

come  to  the  hands  or  possession  of  the  said  John  Young,  or  into 

the  hands  or  possession  of  any  other  person  or  persons  for  him, 

do  well  and  truly  administer  according  to  law,  and  further  do 

make  *'  (&c.,  ''  or  cause  to  be  made,  a  true  and  just  account  of  his 

said  administration  at  or  before  the  last  day  of  January  which 

shall   be  in  a.b.   1884,  and  all  the  rest  and  residue  of  the  said 

goods,  chattels  and  credits  which  shall  be  found  remaining  upon 

the  said  administrator's  account  (the  same  being  first  examined 

and  allowed  of  by  the  Judge  or  Judges  for  the  time  being  of  the 

said  Court)  shall  deliver   and  pay.  unto  such  person  or   persons, 

respectively,  as  the  said  Judge  or  Judges,  by  his  or  their  decree 

or  sentence  pursuant  to  the  true  intent  and  meaning  of  an  Act  of 

Parliament (i),  intituled  'An  Act  for  the  better  settling  of  intestates* 

estates,'  shall  limit  and  appoint ;  and,  if  it  shall  hereafter  appear 

that  any  last  will  and  testament  was  made  by  the  said  deceased, 

and  the  executor  or  executors  therein  named  do  exhibit  the  same 

id  the  said  Court,  making  request  to  have  it  ''^allowed  and  approved       [  *242  ] 

accordingly,  if  the  said  John  Young,  being  thereunto  required,  do 

render  and  deliver  the  said  letters  of  administration  (approbation 

of  such  testament  being  first  had  and  made)  in  the  said  Court,  then 

this  obligation  to  be  void  and  of  none  effect ;  or  else  to  remain  in 

full  force  and  virtue." 

Defendant  Robert  Knight  then  pleaded :  That  the  said  writing 
obligatory  in  the  declaration  mentioned  was  a  writing  obligatory 
taken  and  made  according  to  the  statute  &c.  (22  &  28  Car.  II.  c.  10), 
and  in  pursuance  of  that  statute,  upon  the  granting  and  committing 
administration  by  the  said  most  Reverend  Father  in  God  in  the 
declaration  mentioned,  by  virtue  of  his  archiepiscopal  ofiice  and 
station  therein  also  mentioned,  after  the  1st  day  of  June,  a.d.  1671i 
to  wit  on  &c.,  of  the  goods  of  one  James  Young,  then  dead  intestate, 
to  the  said  John  Young  in  the  declaration  mentioned ;  and  that 
the  said  writing  obligatory  was  so  made  as  in  the  declaration 
mentioned,  by  the  defendants,  as  sureties  in  that  behalf,  according 
(1)  22  &  23  Car.  H.  c.  10, 
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HowLET      to  the  said   statute,   to  the  said  most  Beverend  Father  as  the 
Kniqut.      Ordinary  in  that  behalf,  according  to  the  said  statute.   Verification. 
Special  demurrer,  assigning  grounds  which,  so  far  as  is  material 
to  the  decision,  appear  by  the  arguments.     Joinder  in  demurrer. 

Whitehui'st,  for  the  plain  tiif(i) : 

The  plea  ofifers  no  answer  to  the  declaration.  The  declaration 
shows  that  the  bond  is  given  to  the  Archbishop  and  his  executors  : 
then,  the  condition  appearing,  upon  oyer,  to  be  for  duly  administer- 
[  *248  ]  ing  and  accounting  for  the  testator's  goods,  *the  plea  states  that 
the  bond  was  given,  under  the  Statute  of  Distributions,  to  the 
Archbishop,  upon  his  granting  administration  by  virtue  of  his 
archiepiscopal  office.  It  is  not  alleged  that  the  bond  was  void  by 
reason  of  duress  or  extortion  coUrre  officii. 

{Willes,  for  defendant,  said  that  he  did  not  propose  to  contend 
that  the  bond  was  void  on  that  ground.) 

Then  the  defendant  must  impeach  the  declaration.  It  may  be 
doubted  whether  the  declaration,  by  itself,  shows  that  the  bond 
was  given  under  the  statute,  even  after  the  setting  out  on  oyer. 
But  the  question  substantially  is,  whether  the  right  of  action  upon 
a  bond  so  given  passes,  after  the  death  of  the  Ordinary,  to  his 
executor  or  to  his  successor.  Before  the  Statute  Westm.  2  (1  stat. 
13  Edw.  I.)  the  goods  of  the  intestate  went  to  the  Ordinary.  C.  19 
of  that  statute  directed  that  the  Ordinary  should  answer  the  debts 
of  the  intestate,  as  far  as  the  goods  would  extend.  Then  1  stat. 
81  Edw.  III.  c.  11,  enacted  that  the  Ordinary  should  depute  the 
next  friends  of  the  intestate  to  administer,  and  gave  to  the 
administrators  an  action  for  debts  due  to  the  intestate,  making 
them  accountable  to  the  Ordinary  like  executors  (2).  Then  stat. 
21  Hen.  VIII.  c.  5,  s.  3  (8),  directs  that  the  Ordinary  shall  take  surety 
of  the  administrator.  By  the  Statute  of  Distributions,  22  &  28 
Car.  II.  c.  10,  s.  1  (s),  it  is  enacted  that  the  Ordinary  shall  take 
bond  of  the  administrator  with  two  sureties ;  and  sect.  2  prescribes 
the  form  of  the  condition :  but  the  form  of  the  obligatory  part  of 
the  bond  is  not  prescribed.     As  far  as  can  be  ascertained,  the  bonds 

(1)  The  argument  commenced  on  see  Heiialoe^s  case,  9  Co.  Bep.  36  b,  38  b, 
November  13th  in  this  Term,  before  and  Dyke  v.  Wnl/ord,  70  R.  E.  75  (5 
the  same  Judges.  Moore,  P.  C.  434,  488—494). 

(2)  As  to  the  law  before  this  statute,  (3)  Repealed  by  20  &  21  Vict.  c.  77, 
and  the  change  effected  bj*  the  statute,  s.  80  :  see  ib.  s.  81. — A  C. 


VOL.  Lxxx.]         1849.     Q.  B.     14  Q.  B.  243—246.  265 

have  been  always  taken  *in  the  present  form :  the  earliest  which      Howlkt 

has  been  found  is  dated  1718.     Although  the  statute  does  not      enioht. 

prescribe  the  form,  it  should  seem  that  the  Ordinary  must  take       [  *244  ] 

it  either  simply  to  himself  or  to  himself  and  his  executors.     *    * 

Now,  the  Ordinary  being  a  corporation  sole,  not  representing  an 

aggregate  of  persons,  his  choses  in  action  would  pass  to  his  executor 

and  not  to  his  successor:  2  Blackst.  Com.  481,  Go.  Litt.  46  b  (i) ; 

a  rule  which  prevails  as  to  a  corporation  sole  though  the  grant  be 

expressly  to  the  corporator  and  his  successors,  except  where  (as  in 

the  case  of  the  Chamberlain  of  London)  there  is  a  special  custom. 

The  reason  is  that,  in  the  case  of  a  corporation  sole,  the  right,  if 

it  went  to  the  successor,  would  be  suspended  at  the  corporator's 

death,  and,  when  once  suspended,  would  not  revive.    The  authorities 

are  collected  in  the  margin  of  Fulwood's  *case  (2).  [  •246  ] 

(CoLBBiDOB,  J. :  Is  the  rule  applicable  where  the  Archbishop 
takes  the  grant  virtute  officio  ?) 

Suppose  the  Archbishop  of  York  were  translated,  after  taking  such 
a  bond :  he  would  still  be  the  person  to  sue :  the  bond  here  is 
given,  not  to  the  Archbishop  for  the  time  being,  but  to  William, 
Archbishop  &c. 

(CoLBRiDOB,  J. :  A  case  is  mentioned  in  1  Inst,  of  land  being 
given  to  "  George,  Bishop  of  Norwich,*'  where  the  Bishop's  name 
was  John,  and  yet  he  is  said  to  take  by  his  title  (8).) 

That  was  a  mere  case  of  falsa  demonstratio  as  to  the  person  meant. 
In  Arund^Vs  case  (4)  it  is  laid  down  that  ''  a  succession  in  one  person 
of  chattels  will  not  be  presumed  without  special  allegation,  except 
in  case  of  abbot  or  prior,  or  the  like  corporation  known  in  law  to 
rest  in  one  person,  as  well  for  chattels  as  inheritances,  for  otherwise 
Bishops,  Deans,  parsons,  vicars,  and  the  like  cannot  take  obligation 
to  them  and  their  successors,  but  they  will  go  to  the  executors." 
[He  referred  to  an  Anonymous  (5)  case  in  Dyer  and  Bird  v. 
WUford  (6)].  It  is  true  that  the  Ordinary  takes  virtute  officii :  but  f  ^^^  1 
•that  does  not  affect  the  devolution  of  the  chose  in  action  to  his 
executor.     If  an  advowson  belongs  to  a  prebendary  in  right  of  his 

(1)  See     also     Year     B.      Pascli.  (4)  Hob.  64,  5th  ed. 

20  Edw.  IV.  fol.  2  A.  pi.  7.  (5)  1  Dyer.  48  a,  pi.  (15). 

(2)  4  Co.  Bep.  64  b,  65  a.  (6)  Cro.  Eliz.  464  (bis).    See  Gravea 
^3J  Co.  Litt.  3  a.                                      V.  Colby,  9  Ad.  &  El.  356. 
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HowLBY      prebend,  and  he  dies  after  there  is  a  vacancy  and  without  presenting, 
Knight.      ^^^  executor  presents,  not  his  successor:  Mirehovse  v.  RenneU (i). 

(WiGHTMAN,  J. :  The  prebendary  there  took  a  beneficial  interest. 

Coleridge,  J. :  The  vacancy  was  a  fruit  fallen* 

WiGHTMAN,  J. :  Suppose  the  obligor  has  not  accounted  in  the 
lifetime  of  the  Ordinary  who  is  obligee;  cannot  the  succeeding 
Ordinary  call  the  obligor  to  account  under  sect.  8  of  stat.  22  &  28 
Car.  II.  c.lO?) 

That  may  be  doubted :  but  the  question  here  is  as  to  the  right  on 
the  bond.  A  bail  bond  taken  by  the  sheriff  under  stat.  28  Hen.  VI. 
c.  10,  s.  1,  does  not  pass  to  his  successor :  and  the  remedy  upon  it 
[  •247  ]  was  only  by  action  in  the  name  of  *the  sheriff  or  his  executor,  till 
stat.  4  Ann.  c.  16,  s.  20,  enacted  that  the  bond  might  be  assigned  to 
the  plaintiff  (2).  So  the  replevin  bond,  under  stat.  11  Geo.  II. 
c.  19,  8.  28,  does  not  pass  to  the  successor  of  the  sheriff,  though  it 
may  be  assigned  to  the  avowant  or  conusor. 

WiUeSy  contra : 

The  plea  raises  the  question  whether  a  bond  given  under 
stat.  22  &  28  Car.  II.  c.  10,  passes  to  the  successor  or  the  executor 
of  a  deceased  Ordinary.  It  was  not  necessary  that  the  plea  should 
describe  the  bond  more  specially  :  Lewis  v.  Parker  (3).  It  is  an 
incorrect  statement  of  the  law  to  say  that  the  chattels  of  a  corporation 
sole  pass  to  executors  and  not  to  successors.  The  general  rule  is 
that  a  corporation  sole,  as  such,  cannot  take  chattels  at  all :  but, 
where  there  is  such  power,  they  may  be  purchased  to  the  corporation 
and  successors :  Com.  Dig.  Capacity  (A  2).  The  Chamberlain  of 
London  has  power  to  take  by  custom ;  the  Ordinary  by  statute : 
in  one  case  as  well  as  the  other  the  chattel  goes  to  the  successor, 
the  corporation  sole  being  thus  placed  in  the  predicament  of  a 
corporation  aggregate.  In  Co.  Litt.  8  b  it  is  said:  ''A  chantry 
priest  incorporate  took  a  lease  to  him  and  his  successors  for  a 
hundred  years,  and  after  took  a  release  from  the  leasor  to  him  and 
his  successors ;  and  it  was  adjudged,  that  by  the  release  he  had 

(1)  36  R.  R.  139,  179  (1  CI.   &  F.  Jleunell  v.  BMop  of  Lincoln,  3  Ring. 

527,    8    Ring.    490,    in  Dom.    Proc.  223). 

aflBrming  the  judgment  of  K.  R.  in  (2)  See  Hange  y.  Manning,  Forteec. 

Henndl  v.  Bishop  of  Lincoln,  7  R.  &  0.  364. 

113,  which  reversed  that  of  C.  P.  in  (3)  3  M.  &  W.  133. 
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but  an  estate  for  life,  for  he  had  the  lease  in  his  natural  capacity,  Howlbt 
for  it  could  not  go  in  succession,  and  (his  successors)  gave  him  no  Knioht. 
estate  of  *inheritance  for  want  of  these  words  (his  heirs)."  There-  [  *248  ] 
fore  the  question  was  as  to  his  having  the  power  to  take  at  all  in  a 
corporate  character,  not  whether,  if  he  could  so  take,  the  chattels 
would  go  to  his  successor  or  his  executor.  And  so  it  is  explained 
in  Hargrave's  not-e  (1) :  **  The  reason  is,  because  a  chantry  priest 
was  a  corporation  sole,  which  regularly  could  not  take  in  succession 
chattels  real  or  personal,  in  possession  or  action,  though  a  corporation 
aggregate  may."  Then,  after  mentioning  the  right  of  the  Chamber-^ 
lain  of  London  by  custom,  the  annotator  adds:  ''Also  in  some 
instances,  particularly  of  chattels  in  action,  the  law  is  the  same 
without  a  custom  ;  "  referring  to  1  Rol.  Abr.  516,  Corporations  (L), 
pi.  8,  5,  and  6  Yin.  Abr.  294,  Corporations  (L),  in  which  latter  book 
many  authorities  are  collected.  Among  these  is  the  case  mentioned 
in  placitum  6,  from  Corvettes  case  (i),  of  the  ornaments  of  the 
chapel  of  a  Bishop,  which  go  to  the  successor. 

(Coleridge,  J. :  That  may  be  on  the  principle  that  they  belong 
to  the  chapel  rather  than  the  Bishop,  as  the  Grown  jewels  go  to  the 
Sovereign's  successor,  according  to  placitum  9.) 

The  Crown  jewels  are  heirlooms  of  the  Crown;* and,  in  the  case 
of  the  Crown,  the  successor  has  the  character  of  heir.  But  the 
ornaments  of  the  chapel  can  hardly  fall  within  the  principle 
suggested :  if  they  were  appurtenant  to  the  chapel  they  would  go 
to  the  successor  of  course,  and  the  case  would  not  have  been 
mentioned  as  a  special  one.  The  chattels  of  an  abbot,  belonging 
to  him  as  such,  go  to  his  successor. 

(GoLEBiDOE,  J. :    Not,   as  I  understand  the  authorities,  to  a 
successor  properly  so  ^called.    The  abbot  holds  for  his  house ;  and       [  *249  ] 
the  house  remains  one  identical  body.) 

That  shows  that  the  Court  are  to  ascertain  in  what  character,  and 
to  what  end,  the  corporation  holds.  In  Thomson's  Entries  (Liber 
Placitandi),  p.  184,  tit.  Dett  (49),  is  a  precedent  of  a  declaration 
by  the  Chamberlain  of  London  on  a  bond  given  to  his  predecessor ; 
and  the  averment  of  the  custom  is :  ''  quod  quilibet  Camerarius 
civitatis  predictfe  pro  tempore  existens  fuit  et  adbuc  est  unum 
corpus  corporatum  per  nomen  Camerarii  civitatis  London  ac  per 

(1)  12  Co.  Bep.  105,  106.    Citing  Year  B.  Mich.  21  Edw.  IIL  fol.  48  B.  pi.  73. 


288  1849.     Q.  B.     14  Q.  B.  249—258.  [n.n. 

HowLET  totum  tempus  prsedictum  habuit  et  adhuc  habet  successionem 
Knight,  perpetaam  ac  fait  et  adhuc  est  persona  habilis  et  capax  in  re  facto 
et  nomine  ad  recipiendum  et  acceptandum  infra  eandem  civitatem 
sibi  et  successoribus  suis  omnes  obligationes  quascunque,"  &c.  In 
Termes  de  la  Ley,  tit.  Corps  politique,  the  reason  of  this  custom 
that  obligations  given  to  the  Chamberlain  of  London  go  to  the 
successor  is  thus  given :  *'  Et  tiel  custome  est  foundue  sur  grand 
reason;  car  les  executors  ou  administrators  del  Chamberlain  ne 
doient  entermeddle  ove  tiels  recognisances,  obligations  &c.  queux 
.  per  le  dit  custome  sont  prise  en  le  corporate  capacity  del  Chamber- 
lain, et  nemy  en  son  private."  That  applies  to  the  bonds  given  to 
the  Ordinary  under  the  statute.  In  1  Kyd  on  Corporations,  77,  the 
author,  after  adverting  to  a  distinction  suggested  by  Lord  Coke, 
as  to  the  capacity  of  holding  personalty  in  succession,  between 
corporations  by  prescription  and  corporations  by  custom,  says : 
"  But  the  reason  does  not  seem  to  depend  so  much  on  the  corpora- 
tion being  by  prescription  or  by  custom,  as  on  his  being  a  trustee 
[  •260  ]  Qj,  jjqI;^  an^j  taking  for  his  own  benefit,  *or  for  the  benefit  of 
another."  The  case  of  The  College  of  Physicians  (i)  is  thus  stated 
in  1  Williams  Ex.  714  (4th  ed.).  Part  II.  B.  iii.  ch.  1,  s.  2 :  "  By 
the  charter  granted  to  the  College  of  Physicians,  and  confirmed  in 
Parliament,  the  offenders  in  practising  physic  in  London  without 
admission  by  the  College  of  Physicians,  shall  forfeit  5Z.  for  every 
month,  unuin  divddium  regi  et  altenim  dimidium  dicta  presidenti  et 
colhgio ;  on  this  charter  it  was  holden  that  if  the  president  of  the 
College  recovers  in  debt  against  an  offender  and  dies,  the  successor 
shall  have  a  scire  facias  to  execute  it,  and  not  the  executor ;  for 
the  predecessor  recovered  it  as  due  to  him  and  the  College."  The 
resulting  principle  is  this:  that  a  corporation  sole  can,  in  that 
capacity,  take  chattels  only  for  the  benefit  of  the  public  at  large  or 
of  some  limited  body:  and  that,  when  it  does  so  take,  they 
go  to  the  successor.     »     *     * 

[  263]  Whitehurst,  in  reply,  was  stopped  by  the  Court. 

Coleridge,  J.  (2)  : 

Our  judgment  must  be  for  the  plaintiff.  The  question  is,  whether 
the  personal  representative,  or  the  successor,  of  the  deceased 
Ordinary  is   the   proper  party  to   sue  on   a   bond   given  under 

(1)   Dr.   Atkins    V.    Oanhner,   Cro.  (2)  Patteson,  J.  was  absent. 

Jac.  159. 
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stat.  22  &  28  Gar.  II.  c.  10.    It  is  admitted,  as  a  general  rule,  that      Howlet 
a  corporation  sole  cannot  take  personal  property  to  be  held  in      enight. 
succession.    A  bond  given  to  a  corporation  sole  and  the  successors 
would,  if  we  knew  no  more  of  it,  enure  as  a  bond  to  the  corporator 
and  executors.    The  exceptions  are  all  known,  as  in  the  case  of  the 
King,  or  under  a  custom.     On  the  other  hand,  property  given  to  a 
corporation  aggregate  does  not  go  to  executors,  but  is  taken  in 
succession.  The  principle,  as  laid  down  by  Blackstone,  in  2  Com.  481 , 
seems  to  me  reasonable.    In  the  case  of  a  corporation  sole,  the 
property  would  be  in  abeyance  till   the   successor  existed  :   the 
corporation  aggregate  always  continues  to  be  the  identical  grantee 
or  purchaser.    According  to  this,  therefore,  the  executor  would  be 
the  proper  person  to  sue  in  the  present  case.     But  Mr,  JVUles 
argues  that  this  is  not  the  true  principle,  and  that  the  rule  rests  on 
the  incapacity  of  a  corporation  sole  to  hold  personal  property  at 
all,  in  the  corporate  character,  save  in  the  excepted  cases.     Sup- 
posing him  to  be  right,  I  do  not  see  how  his  principle  gets  ^id  of 
the  difficulty.     He  would  have  to  show  that  in  the  present  case 
there  has  in  fact  been  a  statute  determining  the  transmission  to 
the  successor  instead  of  the  executor.    Does  the  statute  here  give 
a  capacity  to  the  corporation  sole  *which  would  carry  the  property       [  *254  ] 
to   the  successor  ?    The  material  part  is  very  short ;   it  merely 
enacts  (22  <&28  Gar.  II.  c.  10,  s.  1)  ''that  all  Ordinaries,"  specifying 
them,  *' shall  and  may  upon  their  respective  granting  and  com- 
mitting of  administration  of  the  goods  of  persons  dying  intestate," 
*'  take  sufficient  bonds,"  &c.,  ''  in  the  name  of  the  Ordinary,"  ''of 
the  respective  person  or  persons  to  whom  any  administration  is  to 
be   committed."      Nothing  is  said  about    the  successor.      Is  it 
necessary  that  the  successor  should  take  the  bond  ?    The  answer 
is  supplied  by  the  practice  of  the  Ecclesiastical  Courts,  under  which 
the  bond  in  the  hands  of  the  executor  is  completely  effective.     I 
do  not  attach  much  weight  to  the  argument  that  the  succeeding 
Ordinary  has,  by  his  Gourt,  the  controul  over  the  bond.     And  the 
practice  has  in  fact  been  always  to  give  the  bond,  when  the  Arch- 
bishop   is   the  acting  Ordinary,  to  the  Archbishop  himself,  his 
ezecntors  and  assigns,  as  far  as  it  can  be  traced :  but,  when  the 
bond  is  given  to  the  Dean  and  Chapter,  then  it  is  always  given  to 
them  and  their  successors.     Thus  the  distinction  commonly  laid 
down  has  always  been  acted  upon.  Has  any  inconvenience  resulted? 
None  appears ;  and  it  would  be  rather  late  if  we  were  to  discover 
one  now.     But  why  should  there  be  any  ?    Either  way,  the  Judge 
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HowLBY      whose  Court  has  custody  of  the  bond  exercises  the  same  jurisdiction ; 
Knight.      ^^e  plaintiff  is  a  mere  nominal   party,  the  Ecclesiastical  Court 

using,  as  its  instrument,  the  personal  representative  or  the  successor. 

The  burthen  of  the  argument  is  undeniably  thrown  upon  Mr.  WiUes; 

and  he  has  been  able  to  do  no  more  than  oflfer  some  very  ingenious 

suggestions,  and  has  found  it  impossible  to  produce  any  authority. 

L  265  ]  WlOHTMAN,  J.  I 

I  am  of  the  same  opinion.  A  personal  contract  with  a  corpora- 
tion sole,  though  made,  not  for  his  personal  benefit,  but  for  that  of 
himself  and  his  successors,  would  pass  to  his  executors.  Here  the 
bond  is  made  to  a  corporation  sole.  But  it  is  said  that  a  distinction 
arises  from  the  circumstance  that  a  bond  given  under  the  Statute 
of  Distributions  is  to  have  a  permanent  effect,  and  not  to  be  merely 
carried  out  in  the  time  of  the  existing  Ordinary ;  and  therefore  that, 
after  his  death,  contrary  to  the  ordinary  rule,  tbe  right  of  action 
should  pass  to  the  successor,  not  to  the  executor,  because  of  the 
great  inconvenience  that  would  arise  in  case  of  a  conflict  between 
the  executor  and  the  Court  which  desired  to  give  effect  to  the  bond. 
I  confess  I  do  not  feel  this  difficulty;  nor  can  I  see  why  the 
ordinary  rule  should  not  prevail.  The  bond,  when  taken,  will  be 
subject  to  the  ordinary  rule ;  it  is  to  be  presumed  that  it  will  be 
put  in  suit ;  and  here  it  is  in  fact  put  in  suit,  by  the  authority  of 
the  Ecclesiastical  Court.  I  therefore  see  no  reason  for  taking  the 
case  out  of  the  ordinary  rule  of  law. 

Erle,  J. : 

At  the  time  when  the  Statute  of  Distributions  passed,  a  bond  in 
this  form  passed  to  the  personal  representative.  The  only  question 
is,  whether  the  statute  has  altered  that.  It  is  said  that  we  must 
read  the  statute  as  if  it  directed  the  bond  to  be  given  to  the 
Ordinary  and  his  successors,  but  that  can  be  done  only  by  adding 
words  which  we  do  not  find  there,  for  the  purpose  of  contradicting 
the  ordinary  rule.  The  bond  therefore  passes  to  the  personal 
representative. 

Judgment  for  plaintiff. 
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REG,  V.  The  TITHE  COMMISSIONERS  for  ENGLAND        i848. 

AND  WALES  (1).  ^^^gj;"- 

(In  the  Matter  of  Great  Hale  Tithes.)  />«<?.  is. 

(14  a  B.  459—481 ;  S.  C.  19  L.  J.  Q.  B.  177  ;  14  Jur.  290.)  [  459  ] 

The  Tithe  Act,  1842  (6  &  6  Vict,  c,  54),  s.  7,  enacts  that,  when  the  Tithe 
OommiBsioners  are  preparing  their  award  under  the  Tithe  Act,  1836  (6  & 
7  WilL  IV.  0.  71),  if  any  agreement  for  commutation  of  tithe  &o.  shall, 
previously  to  that  Act,  have  been  made,  which  is  not  of  legal  validity,  but 
appears  to  the  Commissioners  to  give  a  fair  equivalent  for  the  tithe  &c.,  they 
shall  be  empowered  to  confirm  such  agreement ;  and,  if  the  equivalent  be 
not  fair,  they  shall  nevertheless  be  empowered  to  confirm,  and  to  award 
such  rent-charge  as  will  make  up  a  proper  equivalent,  and,  subject  to  such 
confirmation  and  award,  to  extinguish  the  right  to  tithe : 

Held  that  this  clause  is  imperative,  and  not  merely  permissive,  if  the 
agreement  be  such  in  its  nature  and  circumstances  as  the  clause  was  meant 
to  comprehend. 

An  agreement  was  made  in  1697,  between  the  impropriator  of  a  parsonage, 
the  vicar,  and  certain  land-owners  of  the  parish,  whereby  the  tithes  and 
glebe  were  commuted  for  allotments  of  land  and  annual  payments. 
Some  of  the  land-owners,  parties  to  the  agreement,  refusing  to  fulfil  it,  the 
others  filed  a  bill  of  equity  against  them,  and,  on  their  submission,  a  decree 
was  made  in  1699,  confirming  the  agreement.  In  1707  an  additional  agree- 
ment was  made,  for  a  further  yearly  payment  to  the  vicar,  in  lieu  of  small 
tithes.  The  agreements  were  not  in  themselves  legally  valid,  for  want  of 
proper  parties,  and  from  other  defects.  Allotments  were  made  and  accepted, 
and  the  annual  payments  rendered  and  received,  down  to  1812.  A  vicar  was 
inducted  in  1796,  and  received  his  stipulated  pa3rment  down  to  1811,  in 
ignorance  of  its  origin,  which  he  then  discovered,  and  thereupon  imme- 
diately gave  the  land-owners  notice  of  determining  the  payment  Part  of 
the  land  allotted  to  him  in  lieu  of  tithe  had  never  come  to  his  possession  ; 
the  rest  he  offered  to  give  up.  On  the  expiration  of  his  notice,  he  filed  a 
bill  against  certain  of  the  land-owners  for  subtraction  of  tithe,  praying  an 
account.  They  alleged  in  defence  the  decree  of  1699,  the  agreement  of  1707; 
and  the  subsequent  performance;  but  an  account  was  decreed,  and  the 
defendants  then  paid  five  years'  arrear  of  tithe.  In  1819  the  impropriator 
filed  a  bill  against  the  vicar ;  in  that  suit  the  agreements  were  relied  upon 
and  disputed,  and  the  bill  was  dismissed  by  a  decree,  which  was  confirmed  on 
appeal.  A  tenant  of  the  impropriators,  who  had  withheld  his  tithe  while  these 
proceedings  were  pending,  then  paid  his  arrears  to  the  vicar.  Neither  of  the 
agreements  was  acted  upon,  so  far  as  they  related  to  the  vicar,  after  1812 : 

Held  on  mandamus,  and  demurrer  to  return,  that  agreements  so  circum- 
stanced were  not  such  as  the  Legislature,  in  the  Tithe  Act,  1842,  s.  7, 
intended  the  Commissioners  to  confirm,  and  that,  to  a  mandamiu  requiring 
them  so  to  do,  the  above  facts  were  a  sufficient  answer. 

The  mandamtts  required  the  Commissioners  to  confirm  the  agreements, 
and  also  to  decide  certain  suits,  and  adjudicate  on  certain  questions  relative 
to  claims  of  tithe  by  the  impropriator  and  vicar :  Held  that  the  mandamui, 
being  bad  as  to  the  confirmation,  was  invalid  altogether. 

Mandamus,    The  writ  recited  that,  before  and  at  the  time  of  the 
making  the  agreements  after  mentioned,  there  were  belonging  to 

(1)  Comm.  Julitu  v.  Bishop  of  Oxford  (1880)  5  App.  Ca.  214,  230,  244,  49 
L  J.  a  B.  477.— A.  C. 
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Rko.         and  in  the  parish  of  Great  Hale,  in  Lincolnshire,  clivers  to  wit  10,000 
Tithe  Com-    acres  of  common  fields  &c.,  and  waste,  and  10,000  acres  of  old  inclosed 
MIS8I0MKI18.    lands ;  and  Ebenezer  Cawdron  was  owner  *of  the  impropriate  parson- 
age of  Great  Hale,  and  of  divers  lands  in  that  parish ;  and  Benjamin 
Deakon,  clerk,  was  vicar  of  the  said  parish,  and,  as  such  vicar,  entitled 
to  some  glebe  lands  in  the  said  uninclosed  lands,  and  to  have  some 
small  tithes  arising  thereout.    And  that  Sir  Edward  Hussey,  of  &c.. 
Baronet,  who  was  owner  of  the  manors  of  North  Hall  and  West  Hall, 
in  Great  Hale  aforesaid,  and  of  divers  lands  and  tenements  in  G.  H. 
aforesaid,  Eobert  Cawdron,  who  was  owner  of  the  manor  of  East 
Hall,  in  G.  H.  aforesaid,  and  of  divers  lands  and  tenements  in  G.  H. 
aforesaid,  the  said  Ebenezer  Cawdron,  and  the  said  several  persons 
hereinafter  mentioned  who  were  severally  seised  and  interested  of 
and  in  several  messuages,  lands  and  tenements  in  G.  H.  aforesaid, 
and  in  the  fields,  meadows,  fens,  parish  and  precincts  thereof,  viz. 
Sir  Thomas  Willoughby  &c.,  (naming  several  others,  some  of  whom 
were  infants  acting  by  their  respective  guardians),  judging  that  it 
would  be  beneficial  and  advantageous  to  them  to  have  the  said 
uninclosed  lands  severed,  plotted  and  divided,  the  greatest  part  of 
the  said  lands  and  grounds  then   lying  promiscuously,  and  the 
landowners  suflfering  great  losses  and  inconveniences  by  reason  of 
the  scarcity  of  enclosure,  to  the  end  that  every  of  them  should 
have  his  proportionable  share,  &c.,  that  so  they  and  their  heirs  and 
assigns  might  respectively  for  ever  thereafter,  according  to  their 
respective  estates  &c.,   hold    the   same   in   severalty,   freed  and 
discharged   of  all  commons,   tithes  and  other  duties  to  be  had 
or  claimed  by  any  other  landowner  otherwise  than  in  the  articles 
hereinafter  mentioned  was  expressed,  did,  by  articles  of  agreement 
in   writing   dated    16th    September,  1697,  and   by  certain   other 
[  *46i  ]      agreements,   consent  that  an  inclosure  should  be  *made  of   all 
common  fields,  meadows,  common  fens  and  waste  grounds  of  and 
belonging  to  G.  H.  aforesaid;    And   it  was  thereby  agreed  and 
consented  to  by  all  the  said  persons  that  they  and  their  heirs  and 
assigns  should  respectively  for  ever,  according  to  their  several  and 
respective  estates  and  interests,  hold  the  same  grounds  and  plots 
respectively  plotted  and  allotted  to  them  in  severalty,  freed  and 
discharged  of  all  commons,  tithes  and  other  duties  to  be  had  or 
claimed  by  the  said  Ebenezer  Cawdron,  impropriator  of  the  said 
parsonage  of  G.  H.  aforesaid,  his  heirs  and  assigns,  or  by  the  said 
Benjamin  Deakon  and  his  successors,  vicars  of  G.  H.  aforesaid, 
or  by  any  owner  of  lands  in  the  said  parish ;    reserving  only  to 
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Sir  E.  Hussey  and  R.  Cawdron,  their  heirs  and  assigns  respec-  reg. 
tively,  respective  lords  of  the  said  manors,  their  accustomed  rents,  tithb  Com- 
services  &c.  And  it  was  thereby  further  agreed  by  all  the  said  missioners. 
persons  that  1«.  per  annum  should  be  paid  to  the  impropriators  for 
every  acre  of  old  inclosures  in  the  parish  by  the  persons  therein- 
after named,  their  heirs  and  assigns,  for  their  respective  shares 
thereof,  and  in  such  proportions  as  was  after  expressed.  The  writ 
further  recited  that,  in  pursuance  of  the  said  articles  and  agree- 
ments, the  uninclosed  grounds  were  surveyed  &c.,  and  allotments 
therefrom  (amounting  to  880  acres)  made  to  E.  Cawdron  as  the 
impropriator  ;  that  he  accepted  the  same,  and  took  possession ;  and 
the  lands  have  thenceforth  hitherto  been  held  by  him,  his  heirs 
and  assigns.  That,  in  pursuance  of  the  said  articles  and  agree- 
ments, there  was  allotted  to  Deakon  as  vicar  one  plot  or  parcel  of 
ground  called  Preacher's  Plot,  containing  by  estimation  23a.  Or.  23p., 
to  be  held  and  enjoyed  by  the  said  Deakon  and  his  successors,  vicars 
of  Great  Hale  aforesaid,  in  lieu  and  full  "^satisfaction  of  all  tithes  due  [  *462  ] 
or  payable  from  or  out  of,  or  growing,  arising  or  renewing  within, 
the  said  fields,  meadows,  fens,  commons  and  wastes  so  agreed 
to  be  inclosed  as  aforesaid,  and  in  lieu  of  the  said  vicar's  right 
of  common  in  the  said  places  for  ever:  and  there  were  further 
allotted  &c.  to  Deakon  and  his  successors,  vicars  <&c.,  for  ever,  for 
glebe,  divers  other  plots  or  pieces  of  ground  amounting  together  to 
SOa.  Or.  15p.  ;  and  Deakon  accepted  the  said  plots  &c.,  in  lieu  of 
such  tithes  and  for  glebe,  and  took  possession  thereof ;  and  that  he 
and  his  successors,  as  such  vicars,  have  thenceforth  hitherto 
possessed  and  enjoyed,  and  the  Bev.  Bichard  Bingham,  clerk,  the 
present  vicar,  still  possesses  and  enjoys,  the  said  Preacher's  Plot 
and  the  said  other  pieces  of  ground  so  allotted  to  him  as  aforesaid. 
The  writ  stated  also  the  allotment  of  other  parcels  of  uninclosed 
land  to  the  other  persons,  parties  to  the  agreement,  according  to 
their  respective  interests,  and  acceptance  and  possession  by  them  ; 
and  that,  from  lapse  of  time  &c.,  the  lands  could  not  be  restored  to 
their  former  state.    It  then  proceeded : 

And  whereas  we  have  been  given  to  understand  &c.,  that  the 
tithe  of  wool  and  lamb  is  a  rectorial  tithe  and  not  a  vicarial  tithe, 
and  is  included  in  the  composition  of  la.  per  acre  per  annum  for 
the  old  inclosures,  and  that  the  said  sum  of  U.  per  annum  hath 
yearly  and  every  year,  from  the  time  of  making  the  said  articles  of 
agreement,  hitherto,  been  paid  to  the  said  Ebenezer  Cawdron,  his 
heirs  and  assigns,  impropriators  &c.,  for  every  acre  of  old  inclosore 
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Reg.  in  the  said  parish  by  the  landowners  in  the  said  articles  of 
TrrHE  Com-  agreement  named,  their  heirs  and  assigns,  for  their  respective 
MisBioNERs.  shares  thereof,  and  in  such  proportions  as  therein  expressed,  and 
that  no  tithes  in  kind  have  ever  been  paid  in  respect  of  the  said 
[  *463  ]  lands  *for  which  the  said  sum  of  Is,  per  acre  has  been  so  payable  as 
aforesaid,  either  to  the  impropriator  in  the  said  articles  mentioned 
or  to  the  impropriator  for  the  time  being,  or  to  any  person  claiming 
by,  through  or  under  them :  And  whereas  &c. :  the  writ  then 
recited  that  a  bill  in  Chancery  was  filed,  June  7th,  1699,  by  all  the 
parties  to  the  above  agreement,  except  four  of  the  allottees  of  the 
last  mentioned  parcels  (namely,  Eichard  Baxter,  John  Slann, 
Eichard  Booth  and  Eichard  Wiltshire),  complaining  that  those  four 
parties  refused  to  perform  the  agreement,  and  praying  that  the 
same  might  be  confirmed :  That  the  four  last  mentioned  parties, 
by  their  answers,  submitted  to  the  making  of  a  decree  as  prayed  ; 
and  thereupon,  on  10th  November,  1699,  Lord  Evbsham,  then 
Chancellor,  decreed  that  the  agreement  should  be  performed,  and 
that  the  complainants  and  defendants  should  hold  and  enjoy  the 
several  lands  in  their  several  lots  contained  accordingly. 

The  writ  then  stated  that,  in  1707,  the  then  vicar  being  dis- 
satisfied with  the  agreement  of  1697,  a  certain  other  agreement 
was  entered  into  between  the  then  landowners  and  the  vicar,  by 
which  a  composition  of  l^d.  per  acre  per  annum  was  to  be  paid  to 
the  vicar  in  lieu  of  all  small  tithes  throughout  the  parish :  and  that 
the  said  composition  of  l^d.  per  acre  has  been  paid  to  and  received 
by  the  successive  vicars  in  lieu  of  all  small  tithes  as  aforesaid  until 
in  or  about  A.D.  1812:  And,  although,  in  or  about  the  year  1820, 
certain  payments  were  made  by  some  of  the  landowners  of  Great 
Hale  to  the  now  vicar,  which  included  the  tithe  of  wool  and  lamb, 
yet  no  general  payment  in  respect  of  such  last  mentioned  tithes  has 
ever  been  made  either  to  the  said  vicar  or  to  any  preceding  vicar 
of  the  said  parish. 
[  MC4  J  The  writ  proceeded  to  recite  that  in   1832  the  said  *Eichard 

Bingham,  then  and  still  vicar  of  the  said  parish,  filed  his  bill  in 
equity  in  the  Exchequer  against  four  occupiers  of  a  part  of  the 
parish  for  tithes  of  wool  and  lamb ;  that  they  put  in  their  answers 
denying  liability;  and  that  the  bill  is  pending  and  undetermined. 
And  that,  in  1844,  the  said  Eichard  Bingham,  as  such  vicar,  filed 
another  bill  in  the  Court  of  Chancery,  against  other  persons,  being 
the  whole  or  nearly  the  whole  of  the  occupiers  of  land  in  the  said 
parish,  for  the  recovering  of  the  said  tithes,  which  last  mentioned 


VOL.  Lxxx.]         1849.     Q.  B.     14  Q.  B.  464—465.  275 

Buit  is  still  pending  and  undetermined.     *^  And  whereas  we  have         Rbo. 
also  been  given  to  understand "  &c.  "  that  no  binding  or  valid    tithb  Con- 
agreement  in  law  for  the  commutation  for  a  rent  charge  of  the    missioxbbs. 
tithes  of  the  said  parish  of  Great  Hale  hath  at  any  time  been  made 
or  entered  into:   And  whereas"  &c. :    the  writ  then  recited  that 
proceedings  had  been  taken  under  stat.  6  &  7  Will.  IV.  c.  71,  for  a 
commutation  of  the  tithes  of  Great  Hale ;  and  that,  at  a  meeting, 
14th  April,   1848,   before  an  Assistant  Tithe  Commissioner,  the 
landowners  of  Great  Hale  ''claimed,  under  and  by  virtue  of  the 
said  agreements,  to  be  exempted  from  and  not  liable  to  the  payment 
of  tithes  of  wool  and  lamb  in  respect  of  the  said  lands  inclosed  under 
the  said  agreement,  and  also  to  be  exempted  from  and  not  liable 
to  the  payment  of  the  tithes  of  wool  and  lamb,  and  other  rectorial 
tithes,  upon  payment  to  the  impropriator  of  the  said  sum  of  Is.  per 
acre  in  respect  of  the  said  old  inclosed  lands  of  the  said  parish;  which 
said  several  claims  were  then  and  there  denied  by  the  said  B.  Bing- 
ham, clerk ;  and  that  such  claims  then  became  and  were  matters  in 
difference  whereby  the  making  of  the  award  was  hindered  and 
delayed :  That  the  Commissioners  did  not,  by  themselves  or  the  Assis- 
tant Tithe  Commissioner,  determine  the  said  matters :  And  that,  at 
^a  meeting  before  an  Assistant  Tithe  Commissioner,  7th  October,       [  *466  ] 
1844,  the  draft  of  an  intended  award  was  objected  to  by  the  last 
mentioned  landowners,  on  the  ground  that  it  awarded  tithes  to  be 
payable  contrary  to  the  said  agreement  of  1697,  whereas  the  Com- 
missioners ought  to  have  confirmed  and  rendered  valid  the  said 
agreement,  and  discharged  the  lands  from  tithes  agreeably  thereto 
and  to  Stat.  5  &  6  Vict.  c.  54  (i).    It  was*  also  objected,  in  like 
manner,  that  the  agreements  for  U.  and  ll^d.  per  acre  were  not 

(1)  Stat.  5  &  6  Vict.  c.  54,  s.  7,  CummlBsioners  shall  nevertheless  be 

enacts:  **That  where  any  agreement  empowered  to  confirm  such  agreement, 

shall  have  been  made  beforo  the  pass-  aud  also  to  make  an  award  fur  such 

ing  of  the  first  recited  Act "  (6  &  7  rent  charge,  which  with  the  said  laud 

Will.  IV.  c.  71),  **  for  giving  laud  or  or   money,   or    both,   will  be  a  fair 

money,  or  both,  instead  of  tithes  or  equivalent  for  the  said  tithes  or  glebe, 

glebe  or  commonable  or  other  rights  or  lights  or  easements,  and,  subject 

or   easements,  which  is  not  of  legal  to  such  confiimation  aud  award,  to 

validity,  and  such  lands  or  money,  or  extinguish  the  right  of  the  tithe  owners 

both,    shall  appear    to  the  Commis-  to  the  perception  of  the  said  tithes,  or 

bioners  to  be  a  fair  equivalent  for  the  his  title  to  the  said  glebe  rights  or 

Haiti  tithes  or  glebe,  or  lights  or  ease-  easements,  or  to  the  receipt  of  any 

ments,   they  shall  be  empowered  to  rent  charge  instead  thereof,  other  than 

confirm  aud  render  valid  such  agree-  the   rent   charge  awarded  over    and 

inent ,  and  in  case  the  same  shall  not  above  the  lands  or  money,  or  both, 

appear  to  be  a  fair  equivalent,  the  said  so  confirmed  to  them.*' 

18—2 
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Rbo.  confirmed  :  And  the  said  landowners  required  the  Assistant  Com- 
Tithe'gom-  missioner  to  confirm  the  agreement  of  1697,  discharge  the  lands 
JII8SI0NBR8.  lYom  tithes  as  thereby  provided,  and  amend  the  award  in  respect 
thereof ;  and  to  confirm  the  agreements  for  l8.  and  l^d. :  But  that 
the  Commissioners  had  not,  by  themselves  or  the  Assistant  Com- 
missioner, confirmed  the  agreements  or  either  of  them,  or  amended 
the  award.  That  the  said  landowners,  on  27th  May,  1844,  made 
the  same  demands  by  a  claim  or  notice  in  writing,  whereby  they 
[  **^^  ]  also  gave  notice  that  the  owners  of  all  the  old  *inclosed  lands  in 
the  said  parish  claimed  and  insisted  upon  an  exemption  from  all 
great  tithes  and  the  tithes  of  wool  and  lamb,  and,  if  not  tithe  free, 
then  subject  only  to  the  payment  of  Is.  per  acre  in  lieu  of  such 
great  tithes  and  tithe  of  wool  and  lamb :  And  that  the  owners  of 
all  the  newly  inclosed  lands  in  the  said  parish  claimed  an  exemption 
from  all  great  tithes  and  from  the  tithes  of  wool  and  lamb  arising 
from  or  in  respect  of  those  lands,  and  exemption  from  all  other 
tithes  arising  from  or  in  respect  of  those  lands ;  or  did  claim  and 
insist  that  lirf.  per  acre  per  annum  is  payable  to  the  vicar  for  and 
in  lieu  of  all  such  other  tithes  last  mentioned,  arising  from  or  in 
respect  of  such  lands,  by  virtue  of  the  said  agreement  of  1697,  or 
some  subsequent  agreement  or  otherwise  :  And  the  owners  of  such 
last  mentioned  lands  claimed  and  insisted  that  at  all  events  they 
are  exempt  from  payment  or  render  of  any  great  tithes  to  the  lay 
rector  or  any  other  person,  and  did  thereby  call  upon  and  require 
the  Commissioners,  on  behalf  of  the  owners  of  all  the  said  lands, 
both  old  and  new  inclosure,  to  decide  the  said  question  before 
making  their  award ;  lind  did  thereby  require  them  to  take  notice 
that  there  was  a  suit  pending  touching  the  right  to  the  tithes  of 
lamb  and  wool,  and  a  question  touching  the  existence  of  a  com- 
position real  and  customary  payment,  and  a  claim  of  exemption 
from  and  non-liability  to  the  payment  of  tithes  of  lamb  and  wool 
in  respect  of  the  old  and  new  inclosed  lands;  and  did  thereby 
require  the  Commissioners  to  decide  as  aforesaid,  and  to  appoint  a 
time  and  place  for  hearing  and  determining  &c.  The  writ  then 
stated  that  the  Commissioners,  though  a  reasonable  time  had 
elapsed,  neglected  and  refused  to  proceed  as  after  mentioned.  It 
therefore  commanded  them : 
[  467  ]  *<  To  confirm  and  render  valid  the  said  agreements,  and  to  decide 

and  determine  the  said  suits  and  differences  now  pending,  and  to 
decide  and  determine  whether  the  said  new  inclosed  lands  are  dis- 
charged from  payment  of  all  manner  of  great  tithes  and  the  tithes 
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of  lamb  and  wool ;  and  also  whether  the  same  new  inclosed  lands        Bso. 
are  discharged  from  the  payment  of  all  tithes  to  the  vicar  by  pay-   tithb  Com- 
ment  of  a  modus  or  composition  or  annual  payment  of  1^.  per    •*'^^®^"^'*- 
acre  per  annum  or  otherwise ;  and  to  decide  and  determine  whether 
the  said  old  inclosed  lands  are  discharged  from  payment  of  all  great 
tithes  and  the  tithes  of  lamb  and  wool  by  payment  of  a  modus  or 
composition  or  annual  payment  of  la.  per  acre  per  annum ;  and 
whether  the  said  old  inclosures  are  discharged  of  the  payment  of 
all  tithes  to  the  vicar  by  payment  of  the  said  modus,  composition 
or  annual  payment  of  l^d.  per  acre :  "  Or  to  show  cause,  &c. 

The  return  began  by  stating  that,  under  the  agreements  stated 

in  the  writ,  except  that  of  1707,  the  uninclosed  grounds  were  surveyed 

&e.j  and  380  acres  allotted  to  Ebenezer  Oawdron  as  impropriator, 

and  accepted  and  from  thence  hitherto  possessed  by  him,  his  heirs 

or  assigns;  and  that,  under  the  said  agreements,  except  that  of 

1707,  the  Is.  per  annum  for  every  acre  of  old  inclosures  has  been 

paid  to  E.  0.,  his  heirs  kc,  impropriators  &c.,  by  the  landowners 

in  the  articles  of  agreement  mentioned,  in  the  proportions  there 

expressed ;  and  that,  from  the  time  of  making  the  said  agreements 

hitherto,  no  tithes  in  kind  have  ever  been  paid  to  the  impropriator 

for  the  lands  in  respect  of  which  the  la.  per  acre  has  been  payable. 

'*  That  the  said  Bichard  Bingham  was  inducted  into  the  vicarage  " 

**  in  A.D.  1796 ;  and  that  he  never  has  been  in  possession  of  or 

♦received  the  rents  or  profits  of,  or  enjoyed,  all  the  lands  allotted       [  *^^®  J 

to  the  vicar  for  the  time  being  by  the  said  agreement "  of  1697  : 

"  that  is  to  say  he  has  not,  from  the  time  that  he  was  so  inducted 

into  the  said  vicarage  hitherto,  been  in  possession  of,  or  received 

the  rents  or  profits  of,  or  in  any  way  enjoyed,  so  much  land  by  23 

acres  as  is  in  the  said  writ  alleged  to  have  been  allotted  to  the  said 

vicar ;  and  that  the  said  B.  Bingham  received  the  said  sum  of  l^d, 

per  acre  per  annum  under  the  said  agreement  "  of  1707,  *'  in  lieu 

of  all  small  tithes  until  a.d.  1811,  being,  during  all  that  time,  in 

ignorance  of  the  origin  of  such  payment ;  and  that,  in  consequence 

of    divers  of  the   landowners  and  occupiers  of  the  said   parish 

refusing  to  pay  the  said  sum  of  l^d.  per  acre  per  annum  to  the 

8aid  B.  Bingham,  he  was  led  to  discover  the  same,  and  then  gave 

notice  to  the  landowners  and  occupiers  of  land  of  the  said  parish  of 

his  abandonment  and  determination  of  such  payment  of  l^d.  per 

acre  per  annum  in  lieu  of  all  the  small  tithes  of  the  said  parish, 

and  of  all  other  compositions  whatsoever,  and  of  his  determination 

thenceforth  to  insist  upon  the  payment  of  the  same  tithes  in  kind, 
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Rkq.         and  then  oflFered  to  give  up  any  lands  which  were  then  held  by  him 

Titre'cou-    as  such  vicar  as  aforesaid  in  lieu  of  such  tithes  or  any  of  them : 

MI8BI0NKB8.    ^^  ^.j^^  ^^jj  g^  Biugham  has,  from  the  time  of  his  making  such 

offer  hitherto,  been,  and  now  is,  ready  and  willing  to  give  up  all 

such  lands  :  of  all  which  the  landowners  for  the  time  being  of  the 

said  parish  have  during  all  the  time  aforoBaid  had  notice." 

The  return  then  set  forth  proceedings  in  equity,  which  it  will  be 
sufficient  to  state,  as  they  appear  by  the  judgment  of  the  Court  in 
the  present  case,  as  follows : 
[  469  ]  "  It  further  appears  that  the  vicar,  on  the  expiration  of  his  notice 

in  1812,  filed  two  bills  for  subtraction  of  tithes  (i),  against  several 
occupiers  of  lands,  and  prayed  an  account  (2) ;  in  their  answer  to 
which  the  defendants  admitted  the  fact  of  non-payment  in  kind,  and 
relied  on  the  conjoint  effect  of  the  first  agreement,  which  had  been 
confirmed  by  a  decree  of  the  Court  of  Chancery  in  1699,  and  of  the 
second  agreement  of  1707,  and  the  subsequent  enjoyment:  that 
the  account  (3),  however,  was  decreed  ;  and  that,  under  it,  in  1817, 
all  the  defendants  but  one  Dawson,  the  tenant  of  one  of  the  impro- 
priators. Sir  George  Farrant,  had  paid  five  years'  arrears  of  the 
tithes  claimed  by  the  vicar.  His  non-payment  is  explained  by  the 
fact  that  the  impropriators,  Sir  George  and  Thomas  Farrant, 
claimed  the  tithes  of  lambs  and  wool  as  against  the  vicar,  and,  to 
enforce  this,  in  1819,  filed  their  bill  against  him,  praying  that  they 
might  be  declared  so  entitled,  and  against  an  occupier,  one  Fountain, 
for  an  account.  In  his  answer  to  this  bill  the  vicar  again  stated 
and  repudiated  the  agreements  ;  and  this  bill,  in  1821,  as  well  as  a 
supplemental  bill  by  Dawson  in  the  same  year,  was  dismissed. 
Dawson  appealed  against  the  decree ;  and  it  was  confirmed ;  after 
which  Dawson  paid  the  arrears.  The  return  then  states  that 
[  *47()  ]  neither  of  the  agreements,  *so  far  as  they  related  to  the  vicar,  had 
been  acted  on  since  the  filing  of  the  bill  in  1812.'' 

The  return  concluded:  "Wherefore  we  the  said  Tithe  Com- 
missioners "  &c.,  ''  considering  that  the  said  decrees  established 
the  principle  that  the  tithes  of  lambs  and  wool  arising  in  the  said 

(1)  The  return  added,  "and  amongst      fair  satisfaction. 

othei-8,  of  the  tithes  of  lamb  and  wool."  (3)  Of  the  single  value  of  the  tithes 

(2)  It  appeared  by  proceedings  set  of  lambs,  wool,  agistment,  and  of  all 
out  ou  the  return  that  the  plaintiff  other  small  tithes  whatsoever,  which 
denied  that  the  composition  of  1697  the  defendants  had  respectively  had 
and  the  decrae  of  1699  were  binding  and  taken  from  their  said  farms  &e. 
on  the  successors  of  Deakon,  or  that  within  the  parish  of  Great  Hale  and 
the  allotment  of  land  to  the  vicar  the  titheable  places  thereof,  since  25th 
sanctioned  by  the  decree  of  1699  was  a  March,  1813. 
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parish  were  payable  to  the  vicar  thereof  in  kind,  and  that  neither         Rko. 
the  rector  nor  any  other  person  whatsoever,  other  than  the  vicar,    titiibCom- 
had  ever  any  title  to  the  said  tithes  of  lambs  and  wool,  and  because   ^issioneics. 
we  considered  that  the  said  decree  established  the  principle  that  the 
said  agreement  of  1697,  so  far  as  it  related  to  the  vicar,  and  the 
said  other  agreements,  were  thenceforth  to  be  treated  as  null  and 
void  to  all  intents  and  purposes,  have  not  confirmed  "  &c.  (stating 
non-compliance  with  the  several  directions  of  the  writ). 

Demurrer,  assigning  numerous  causes.  The  material  questions 
will  appear  sufficiently  by  the  judgment  of  the  Court.     Joinder. 

The  demurrer  was  argued  in  Michaelmas  vacation,  November 
8th  and  11th,  1848  (i). 

Whitehurst,  for  the  Crown,  contended : 

First :  that  the  decree  in  equity  of  1817  was  not  (as  would  be 
argued  on  the  other  side)  a  decision  "by  competent  authority," 
and  obligatory  on  the  Commissioners,  under  stat.  6  &  7  Will.  IV. 
c.  71,  s.  44  :  but  that,  if  it  were  so,  they  still  ought  to  determine 
the  questions  mentioned  in  the  mandatory  part  of  the  writ,  though 
they  should  do  so  in  mere  accordance  with  the  decree.  The  result 
of  the  case  makes  a  further  report  on  this  point  unnecessary. 

Secondly  :  assuming  that  the  agreement  of  1697  was  *originally  [  *47i  ] 
invalid  (not  being  by  deed,  the  Ordinary  not  being  party,  and 
several  of  the  parties  being  infants),  he  contended  that,  in  justice, 
and  in  furtherance  of  the  objects  of  stat.  6  &  7  Will.  IV.  c.  71,  the 
agreement  ought  to  be  confirmed  under  the  power  given  by  stat. 
5  &  6  Vict.  c.  54,  s.  7 ;  and  he  cited  Thoi-pe  v.  Plowden  (2)  and 
Ploicden  v.  Thorpe  (3).  And,  further,  he  contended  that,  if  this 
view  were  correct,  the  empowering  words  of  stat.  5  &  6  Vict.  c.  54, 
s.  7,  must  be  read  as  imperative  :  Roles  v.  Rosewell  (4),  Hardy  v. 
Bern  (5),  Rex  v.  Barlow  (e),  Rex  v.  The  Steward,  etc.  of  Havering 
atie  Bower  (7),  Rex  v.  The  Mayor  and  Jurats  of  Hastings  (8), 
BackwelV 8  ca.Qe  (9),  Reg.  v.  St  Saviour's,  Southwark  (10):  and  the 
Court  would,  for  the  public  benefit,  make  the  requisition  effectual, 
by  mandamus:  Rex  v.  The  Severn  and  Wye  Railway  Company  (11). 

(1)  Before  Lord  Denmau,  Ch.  J.,          (7)  24  R.  K.  632  (d  B.  &  Aid.  691> 
Coleridge,  Wightman  aud  Erie,  JJ.  (8}  24  R.  R.  657  (d  B.  &  Aid.  692, 

(2)  14  M.  &  W.  520.  note  (o)). 

(3)  7  CI.  &  Fin.  137.  (9)  1  Vem.  152. 

(4)  6  T.  R  538.  (10)  7  Ad.  &  EI.  925. 

(5)  6  T.  R.  640,  636.  (11)  21  R.  R.  433  (2  B.  &  Aid.  646). 

(6)  2  Salk.  609. 
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Rbo.  Peacock,  contra : 

TiTHB  Com-        Even  if  the  words  of  stat.  6  &  6  Vict.  c.  54,  s.  7,  be  compulsory, 

MI89I0KEB8.    ^^^  Commissioners  have  an   alternative,  namely,  to  confirm  the 

agreement  as  made,  or  to  confirm  it  with  an  award  making  the 

equivalent  for  tithe  &c.  more  equitable.     This  mandamus  requires 

them  absolutely  to  confirm. 

(Coleridge,  J. :  If  they  confirmed  with  an  award  of  additional 
compensation,  would  not  that  be  an  obedience  to  the  writ  ?} 

They  are  empowered  to  confirm,  if  they  think  the  equivalent  a 
[  ♦iTi  ]  fair  one  ;  if  they  do  not,  power  is  given  *them  to  confirm  with  the 
addition  of  a  new  award ;  but  provisions  so  worded  cannot  be  held 
compulsory:  and  many  practical  difficulties  would  arise  from 
allowing  that  effect  to  them  in  a  case  like  the  present.  (He  then 
discussed  these  with  reference  to  the  facts  shown  on  the  pleadings.) 
Under  stat.  6  &  7  Will.  IV.  c.  71,  s.  45,  which  renders  it  "  lawful  " 
for  the  Commissioners  to  determine  matters  that  binder  the 
making  of  an  award,  Lord  Abinger  was  of  opinion  that  they  had 
a  discretion,  to  proceed  or  not:  Weiherell  v.  Weighill{i);  and 
stat.  5  (b  6  Vict.  c.  54,  s.  7,  must  be  construed  in  the  same  manner. 
The  return  shows  a  clear  adjudication  upon  the  right  in  the  suits  of 
1819,  1821,  after  which  it  is  impossible  to  demand  that  the  old 
agreement  should  be  confirmed. 

If,  upon  this  point  alone,  the  writ  cannot  legally  be  enforced,  it 

is  void  altogether.     The  Court  can  mould  the  rule  for  a  mandamus, 

but  not  the    writ    itself:    Rex  v.    The   Church    Trustees    of  St. 

Pancras  (2).     The  same  rule  was  acted  upon  in  Yirik  and  North 

[  •JTS  ]       Midland  Railway  Company  v.  Reg.  (3),  on  the  prosecution  of  *Sir 

(1)  3  Y.  &  C.  Ex.  Eq.  243.  way  the  anoient  watering  places  on 

(2)  3  Ad.  &  El.  535.  certain  specified  closes  had  been  made 

(3)  Exchequer  Chamber,  Trinity  inaccessible  to  the  cattle  of  the  land- 
vacation  (June  1 3th),  1846.  Kman-  owners;  and  it  commanded  the  Com- 
dumus  had  issued  to  the  Company,  pany  to  make  several  new  watering 
founded  on  a  clause  in  their  special  places  on  certain  specified  portions 
Act  (6  &  7  Will.  lY.  c.  Ixxxi.,  local  respectively  of  the  said  closes  (as  they 
and  personal,  public)  which  required  had  been  requested  to  do  by  the  owner 
them  to  make  proper  watering  places  and  occupiers  of  the  said  closes),  and 
for  cattle  in  all  cases  whero,  by  means  to  supply  the  same,  when  made,  at  all 
of  the  railway,  the  cattle  of  neigh-  times  with  water.  On  return,  traverse 
bouring  land-owners  should  be  de-  and  demurrer,  the  Court  of  Queen's 
prived  of  access  to  their  ancient  Bench,  in  Trinity  Tei-m  (June  3rd), 
watering  places;  and  to  supply  the  1845,  awai-ded  a  peremptory  man- 
same  at  all  times  with  water.  The  damns.  Error  was  brought  in  the 
writ  recited  that  by  means  of  the  rail-  Exchequer    Chamber :    and  the  case 
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William  Mordaunt  Milner,  Bart.    A  peremptory  mandamus  must  be        Beg. 
in  the  same  form  as  the  mandamm  originally  awarded :  Mayor  oj    tithb  Com- 
Londony.Reg.ii).  missionkrs. 

Whitehurst,  in  reply,  suggested  that  the  rule  might  be  different 
where  the  writ  related  to  distinct  and  separable  subject-matters ; 
and  he  referred  to  Reg.  v.  Ellis  and  Greenwood  (2). 

(CoLBRiDOB,  J.,  mentioned  Rex  v.  The  City  of  Chester  (3).) 

Cur.  adi\  viUt. 
CoLBRiDas,  J.  now  delivered  judgment : 

This  was  a  mandamus  to  the  Tithe  Commissioners  :  and  the  case 
was  argued,  upon  a  demurrer  to  the  return,  before  Lord  Denman, 
Ch.  J.,  my  brothers  Wightman  and  Erie,  and  myself,  in  Michaelmas 
Term,  1848.  By  the  writ  the  defendants  were  commanded  :  1.  To 
confirm  certain  agreements  hereinafter  mentioned.  2.  To  decide 
certain  pending  suits.  S.  To  decide  whether  certain  lands  in  Hale 
Magna,  in  the  writ  called  New  inclosed  lands,  were  discharged  from 
payment  of  great  tithe  and  the  tithe  of  lambs  and  wool,  and  from 
the  payment  of  all  tithe  to  the  vicar,  by  a  modus  or  annual  *payment  [  '^74  ] 
of  l^d.  per  acre,  or  otherwise.  4.  To  decide  whether  certain  lands, 
in  the  writ  called  Old  inclosed  lands,  were  discharged  from  the  pay- 
ment of  all  great  tithes  and  the  tithes  of  lambs  and  wool  by  a  modus 
or  annual  payment  of  Is.  per  acre,  and  from  the  payment  of  all  tithes 
to  the  vicar  by  the  said  modus  or  annual  payment  of  l^rZ.  per  acre. 

The  return  admits  that  the  defendants  have  done  neither  of  these 
things;  and  the  questions  substantially  raised  on  the  argument 
were,  whether  they  were  under  the  circumstances  bound  to  do  all 
these  things,  and,  if  not  all,  but  only  one  or  more,  whether  the 
writ,  commanding  all,  could  be  sustained. 

The  first  point  (that  upon  the  agreements)  arises  upon  stat.  5  &  6 

Vict.  c.  54,  B.  7  :  and  the  question  is  whether,  under  that  section, 

was  there  argued  in  Easter  vacation  appear  in  this  case  that  one  might  not 

(May  9th),  1846,  before  Tindal,  Ch.  J.,  have  been  sufficient.    They  thei-efore 

Maule,   Cresswell  and  Erie,  JJ.,  and  held  the  maudamm  void,  as  command- 

Parke,  Bolfe  and  Piatt,  Barons.     The  ing  one  thing  which  the  statute  did 

Court  (on  June  13th,  1846)  reversed  not  enjoin. 

the  judgment,  holding  that  the  Act,  if  In  the  argument  above  reported,  the 

it  obliged  the  Company    to    provide  case  was  cited  from  1 5  L.  J.  Q.  B.  379. 

some  watering  place  or  places  where  (1)  13  Q.  B.  30,  41. 

the  ancient  ones  had  been  cut  off,  did  (2)  Bail  Court,  2  Dowl.  N.  S.  361 , 

not  necessarily  require  them  to  make  374. 

flevend  such  places  in  the  closes  of  (3)  5  Mod.  10. 

individual  proprietors ;  and  it  did  not 
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Beg.  the  Tithe  GommissionerB  are  bound  to  confirm  the  agreements  there 
Tithe  Com-  mentioned,  or  have  a  discretion.  If  they  have  a  discretion,  they 
MIB8I0NEB8.  jjj^^y^  oxorcised  it  in  the  present  case,  and  we  could  not  interfere 
with  their  decision.  Nor,  under  the  circumstances  stated  in  the 
pleadings,  should  we  see  any  reason  to  differ  with  them.  Upon 
the  construction  of  the  section  we  are  of  opinion  that,  in  the  cases 
to  which  it  applies,  the  Tithe  Commissioners  are  bound  to  act 
under  it,  and  must  confirm  according  to  its  provisions.  The  words 
undoubtedly  are  only  empowering ;  but  it  has  been  so  often  decided 
as  to  have  become  an  axiom,  that,  in  public  statutes,  words  only 
directory,  permissory  or  enabling  may  have  a  compulsory  force 
where  the  thing  to  be  done  is  for  the  public  benefit  or  in 
advancement  of  public  justice  (i).  Now  we  cannot  but  see  that  the 
Legislature  has  considered  the  extinction  of  the  payment  of  tithes 
t  *^''^  J  in  kind  by  an  equitable  commutation  in  *land  or  money  to  be  a 
great  public  benefit ;  and  this  section  is  clearly  made  for  the 
advancement  of  such  benefit :  it  supposes  the  case  of  an  agreement 
for  the  giving  land,  or  money,  or  both,  instead  of  tithes  or  glebe  ; 
that  such  agreement  is  not  of  legal  validity  ;  and  that  the  compen- 
sation is  either  a  fair  equivalent  or  not:  in  the  former  case  it 
empowers  the  Commissioners  simply  to  confirm ;  in  the  latter,  to 
confirm,  and  also  to  award  a  rent  charge,  which  in  addition  may 
make  up  a  fair  equivalent ;  and,  subject  to  these,  to  extinguish  the 
right  to  the  tithe  in  kind,  or  the  glebe,  or  any  other  rent  charge. 
The  provision  for  the  case  of  the  agreement  unfair  in  amount 
appears  to  us  strong  to  show  that,  wherever  the  tithe  owner  and 
tithe  payer  had  come  to  such  agreement  as  the  section  contem- 
plates, which  would  be,  so  far  as  it  went,  in  accordance  with  the 
general  policy  of  tithe  extinction,  the  Commissioners  should  not  be 
at  liberty  to  throw  it  wholly  aside,  but  must  make  it  the  basis  of 
their  own  settlement,  even  when,  standing  by  itself,  it  was  not  fair 
in  amount.  Assuming  that  commutation  is  in  itself  desirable, 
in  the  case  of  any  particular  agreement  for  that  purpose  want 
of  legal  validity  and  insuflSciency  in  value  would  be  the  only 
objections;  and  these,  in  effect,  the  statute  puts  out  of  the  way. 
The  section  indeed  does  not  provide  for  the  possible  case  of  an 
agreement  which  gave  the  tithe  owner  too  much  ;  but  it  may  well 
have  thought  such  a  case  too  improbable  in  fact  to  make  it  necessary 
to  provide  specially  for  it. 

(1)  See  Julius  v.   Bishop  of  Oxford  (1880)  5  App.  Ca.  214,    230,    244,  49 
L.  J.  a  B.  477.— A.  C. 
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Still  the  question  remains,  whether  the  agreements  in  question,         Reo. 
both  or  either,  are  shown  upon  the  pleadings  to  be  within  the   tithr'gou- 
section.     To  ascertain  this  we  must  refer  to  the  writ  and  certain    ^^^^sionkks. 
parts  of  the  return. 

The  former  shows  the  first  agreement  to  have  been  entered  into  [  ^76  ] 
in  September,  1697.  The  parties  to  it  are  the  impropriator,  the 
vicar  with  glebe,  the  lords  of  certain  manors  in  the  parish,  and  the 
owners  of  certain,  not  said  to  be  all  the  lands  in  the  parish :  and  it 
is,  first,  for  the  inclosure  and  allotment  of  certain  uninclosed  lands, 
which  the  allottees  were  severally  to  hold  free  of  all  commons, 
tithes  and  other  duties  to  be  claimed  by  the  impropriator  or  the 
vicar  or  any  owner  of  land,  reserving  only  all  manorial  services, 
quit-rents,  escheats,  &c. :  secondly,  that  Is.  per  annum  should  be 
paid  to  the  impropriator  for  every  acre  of  the  Old  inclosures  by 
the  persons  therein  named.  Under  this  agreement  no  provision 
appears  to  have  been  made  for  the  vicarial  tithes,  except  as  to 
those  of  the  New  inclosures :  and,  as  to  these,  the  writ  states  that 
a  plot  called  Preacher's  Plot,  containing  somewhat  more  than 
28  acres,  was  allotted  to  the  vicar  in  lieu  of  all  tithes  payable  to 
him  in  respect  of  the  New  inclosures,  and  also  in  lieu  of  his  rights 
of  common  over  them  ;  and  also  that  there  were  further  allotted  to 
him,  for  glebe,  other  plots  amounting  to  somewhat  more  than 
80  acres :  and  it  is  alleged  in  the  writ,  but  denied  in  the  return, 
that  both  these  allotments  the  then  vicar  and  his  successors  down  to 
and  including  the  present  incumbent  have  enjoyed  and  this  last  still 
enjoys.  This  is  the  first  agreement ;  and  under  it  it  is  alleged  and 
not  denied  that  880  acres  were  allotted  to  the  impropriator  as  such, 
and  as  owner  of  Old  inclosed  lands  ;  and  that  other  portions  were 
allotted  to  the  other  parties  to  the  agreement,  which  allotments 
have  remained  in  force  to  the  present  day.  But  it  is  obvious  that 
this  is  not,  nor  professes  to  be,  any  agreement  in  respect  of  the 
vicarial  tithes  generally :  *  whatever  the  vicar's  endowment  was  as  [  •♦77  ] 
regarded  the  Old  inclosures,  so  far  as  appears,  it  remained 
unaffected.  The  writ,  however,  goes  on  to  show  that,  in  1707,  in 
consequence  of  the  then  vicar's  dissatisfaction  with  the  agreement 
of  1697,  a  second  agreement  was  come  to  between  him  and  the  then 
landowners  of  the  parish,  by  which  l^d.  per  acre  on  all  the  lands 
in  the  parish  was  to  be  paid  to  him  in  respect  of  all  small  tithes 
throughout  the  parish  ;  and  the  writ  alleges  that  this  payment  was 
made  and  accepted  down  to  1812. 

By  the  return  it  appears  that  the  present  vicar  was  inducted  in 
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Reg.  1796  ;  that  he  has  never  been  in  possession  or  enjoyed  the  profits 
Tithe  Com-  of  the  Preacher's  Plot ;  and  that  he  received  the  IJd.  per  acre  in 
MI88I0NK118.  jjgy  qJ  small  tithes  down  to  1811  in  ignorance  of  the  origin  of  such 
payment :  that,  as  soon  as  he  discovered  it,  he  gave  due  notice  to 
determine  it,  and  has  never  since  received  it ;  and  at  the  time  of 
giving  such  notice  he  also  offered,  and  is  now  willing,  to  give  up 
any  land  which  he  held  in  lieu  of  small  tithes.  ''  It  further 
appears  "  &c. 

His  Lordship  then  stated  the  proceedings  in  equity,  in  the  words 
given,  ante,  page  278 ;  with  the  fact  stated  in  the  return  that 
neither  agreement,  so  far  as  they  related  to  the  vicar,  had  been 
acted  upon  since  the  filing  of  the  bill  in  1812. 

Upon  these  special  facts  we  have  to  determine  whether  the 
agreements  presented  to  the  notice  of  the  Commissioners  in  1848 
are  such  as  they  were  bound  to  confirm  :  and  we  are  of  opinion  that 
they  are  not.  It  may  be  very  true,  as  argued,  that  the  decrees  in 
the  suits  between  the  vicar  and  occupiers  were  not  made  in  such 
suits,  or  between  such  parties,  as  to  bind  the  right ;  that  is  to  say, 
[  *^78  ]  they  could  not  have  been  receivable  as  ^evidence  to  that  effect  in 
any  suit  in  which  the  right  was  to  be  determined :  but  they  were 
still  facts  in  the  case  very  material,  when  coupled  with  others,  to 
enable  the  Commissioners  to  determine  whether  the  agreements  in 
question  were  within  the  7th  section  of  the  statute,  and  therefore  to 
be  confirmed.  To  be  such,  they  must  have  been  agreements 
subsisting  in  fact,  requiring  confirmation  only  because  wanting 
validity  in  law.  Here  the  evidence  was  that  for  thirty  years  before 
the  statute  passed  the  vicar  had  repudiated  them ;  which,  their 
illegality  being  admitted,  he  had  then  a  clear  right  to  do  (and  it  is 
a  condition  of  their  coming  within  the  Act  at  all,  that  they  were 
illegal) :  that,  when  he  insisted  on  his  common  law  right,  the  only 
defence  made  was  on  the  footing  of  these  agreements  :  that,  if  they 
had  been  valid,  that  defence  must  have  prevailed :  and  the  Court, 
being  competent  to  entertain  the  question,  decided  for  the  account 
and  against  the  agreements :  that  the  impropriator,  who,  by  his 
tenant  Dawson  (with  whom  the  return  identifies  him),  had  stood  at 
first  upon  the  agreements,  then  acquiesced  in  the  decision,  and 
claimed  the  tithe  of  lambs  and  wool  as  against  the  vicar  and  an 
occupier,  which,  if  the  agreements  subsisted,  he  could  not  have, 
because  under  the  first  of  them  the  880  acres  and  the  Is.  per  acre 
covered  clearly  all  the  tithe  of  every  kind  to  which  he  was  entitled ; 
and,  finally,  that,  from  the  termination  of  the  suit,  there  had  been 
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a  general  acquiescence  in  what  they  substantially  decided,  and  an        Rbo. 

abandonment  of  the  agreements.    We  think  that  the  Commissioners   tithb  Com. 

had  a  right  to  draw  the  conclusion  which  they  did  from  these  facts,    missionbbs. 

tbat  the  agreements  were  not  in  a  state  to  be  confirmed,  because  not 

in  fact  subsisting.     It  would  be  very  mischievous  *to  hold  that       [  *^^^  ] 

every  illegal  agreement,  however  long  since  abandoned,  and  not 

set  aside   by  any  decree  only   because    not  insisted  on   in  any 

suit  in  which  that  could  be  conclusively  decided,  was  within  the 

section,  and   necessarily  to  be  confirmed  by  the  Commissioners. 

The  reasonable  limitation  of  the  words  must  be  to  such  agreements 

as  were  being  acted  upon,  or  only  questioned  in  pending  suits,  at  the 

time  the  commutation  of  the  tithes  comes  under  the  consideration 

of  the  Commissioners. 

We  are  thus  brought  to  the  conclusion  that  the  writ  is  bad  in 
respect  of  one  of  the  matters  which  it  commands  to  be  done  :  and 
this  raises  the  second  question,  whether  the  writ,  commanding  this 
to  be  done  with  other  things,  can  be  sustained.  One  mode  of  trying 
this  is  to  consider  whether  a  peremptory  writ  can  go  in  any  other 
form  than  that  of  the  first  writ :  if  not,  any  thing  which  shows 
that  the  writ  could  not  issue  peremptorily  in  its  present  form  is  a 
sufficient  return  to  it  in  its  present  stage,  and  shows  that  it  ought 
not  to  have  issued  at  all. 

Upon  this  point  the  practice  appears  to  be  uniform,  that  there 
must  be  no  variation  between  the  two  writs  but  in  the  omission  in 
the  record  to  call  on  the  defendants  to  show  cause  why  they  should 
not  obey,  and  in  the  insertion  of  the  word  "  peremptory."  And 
it  has  certainly  been  well  understood  that  on  the  argument  for 
issuing  the  writ  the  rule  for  it  might  be  moulded  by  the  Court, 
but  that,  when  it  has  issued,  the  writ  itself  cannot  be  altered.  In 
Rex  V.  The  Church  Trustees  oj  St.  Pancras  (i)  S  Ad.  &  El.,  reported 
more  fully  in  5  Nevile  *&  Manning,  this  distinction  was  formally  [  *^^  J 
laid  down  and  acted  on.  There  was  a  writ  and  return,  and  demurrer 
to  the  return :  the  writ  was  objected  to  as  commanding  a  thing  to 
be  done  at  such  time  and  place,  or  times  and  places,  as  auditors 
might  appoint,  whereas  the  only  duty  was  to  do  it  at  a  place  parti- 
cularly specified  in  the  local  Act :  and  it  was  urged  that  the  writ 
might  be  moulded  so  as  to  limit  the  command  to  that  place.  But 
the  CouBT  refused,  and  held  the  objection  fatal,  Lord  Dbnman,  Ch.  J. 
saying  :  *'  It  is  not  a  rule,  but  the  writ  itself,  that  is  before  us.  We 
must  enforce  it  in  the  terms  in  which  it  has  issued,  or  not  at  all."  My 
(1)  a  Ad.  &  Kl.  535    a.  C.  5  Nev.  <&  M.  219. 
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Rrjo.  brother  Pattbson  says :  "  If  one  thing  only  is  directed  by  the  man- 
Tithe  Com-  damns,  and  that  is  against  the  Act  of  Parliament,  it  would  be  a 
M18SI0NKR8.  (Jangcrous  precedent  to  grant  a  peremptory  mandamus  in  the 
manner  suggested.  We  should  be  remoulding  the  writ.  We  may 
mould  the  rule  for  a  mandamus,  but  not  the  writ  itself  "(i).  This 
case  appears  to  determine  the  present.  Nothing  is  suggested  as 
really  in  controversy  in  the  suits  or  differences,  alleged  to  exist,  but 
the  construction  of  the  agreements,  and  the  right  to  have  them 
confirmed :  but,  even  if  they  were  distinct,  the  principle  of  the 
decision  would  equally  apply :  the  writ  ought  not  to  have  issued 
in  its  present  form ;  and  we  cannot  enforce  it  in  that  form :  it 
might  lead  to  great  injustice  to  parties  who  refuse  to  accede  to  a 
demand  which  calls  on  them  to  do  several  things,  and  it  would 
be  full  of  practical  inconvenience,  if  the  Court  had  to  determine 
under  what  circumstances  a  writ  shall  be  divisible,  what  part  of 
[  '^si  ]  it  might  be  enforced,  and  what  not ;  which  it  must  do  if  *the 
writ  be  held  divisible  at  all :  whereas  there  is  no  hardship  in  hold- 
ing that  the  prosecutor  must  be  careful  not  to  insist  on  more  in  the 
first  instance  than  the  law  will  allow  him  to  enforce  in  the  end. 
But,  at  all  events,  the  points  having  been  decided,  and  that  accord- 
ing to  the  practice  of  the  Court,  we  should  do  wrong  if  we  were  to 
adopt  any  other  course. 

This  makes  it  unnecessary  to  consider  the  remaining  questions, 
or  the  objections  in  form  to  parts  of  the  return  which  do  not  come 
in  question  upon  the  point  on  which  we  decide.  Our  judgment, 
therefore,  will  be  for  the  defendants.  This  is  the  judgment  of  my 
brothers  Wightman,  Erle  and  myself. 

Judgment  for  defendants  (2). 

(1)  8  Ad.  &  El.  542,  543.  damns  appears  to  Ud  to  be  fatal,  and 

(2)  The  above  case  was  referred  to,  to  render  it  imuecessary  to  enter  into 
on  the  last  point,  in  Bey,  v.  The  Kid-  other  points  which  were  raised  on  the 
weUi/  it  Liaueifi/  Canal  lit  Tramrmid  argument.  The  wiit  directs  the  defet i- 
Cvmpaiiy,  argued  in  Hilary  vacation  dan  ts  to  reinstate,  repair  and  maintain 
(9th  Februaiy),  1849,  on  demurrer  to  the  railway.  Now,  so  far  as  the 
the  return,  by  Vashhy  in  support  of  direction  to  maintain  goes,  it  is  wrong, 
the  demuiTer,  and  Ourney  contra  for  it  would  extend  to  all  time  pro- 
(before  Loi"d  Denman,  Ch.  J.,  Patte-  spectively,  and  cannot  have  been 
son,  Coleridge  and  Wightman,  J  J.),  refused  by  the  defendants.  Therefore, 
and  decided  in  the  Hilary  vacation  in  Jiex  v.  I' he  Severn  and  Wye  Railway 
following,  February  26th,  1850 ;  when  Company, i  the  Court  restricted  the 
Patteson,  J.,  delivered  the  judgment  writ,  and  directed  the  rule  to  be  abso- 
of  the  Court  as  follows :  lute  for  a  writ  of  mandamus  to  i-ein- 

One  objection  to  this  writ  of  man-      state  and  lay  down  again,  but  not  to 


t  21  li.  E.  43a  (2  B.  &  Aid.  U46). 
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JENKYNS  V.  BROWN  and  Others  (I).  i849. 

^&v  2  8 
(14  Q.  B.  496—504;  S.  C.  19  L.  J.  Q.  B.  286;   14  Jur.  605.)  /^J.  Ig/ 


[496  J 


K.  purchased  com  at  New  Orleans  for  plaintiff,  a  London  merchant, 
whose  agent  K.  was.  The  purchase  was  made  with  K.'s  money ;  and  K. 
drew  for  the  amount  upon  plaintiff,  the  bill  being,  in  its  body,  expressed  to 
be  on  account  of  the  corn.  K.  sold  the  bill  to  defendant  at  New  Orleans, 
and,  at  the  same  time,  handed  to  defendant  a  bill  of  lading  of  the  com, 
which  had  been  di-awu  for  delivery  to  K.'s  order  and  indorsed  by  K.  K.  at 
the  same  time  empowered  defendant  to  sell  the  corn  if  the  bill  of  exchange 
should  not  be  paid.  Afterwards  K  advised  plaintiff  of  the  transaction, 
forwarded  to  him  the  invoice,  which  stated  the  com  to  be  shipped  at  the 
nsk  and  on  the  account  of  plaintiff,  and  requested  plaintiff  to  accept  the 
bill  of  exchange : 

Held,  that  the  inference  from  these  facts  was  that  K.  did  not  transfer  the 
property  in  the  com  to  plaintiff,  subject  to  a  lien,  but  only  transferred  the 
property  to  plaintiff  on  the  condition  of  his  paying  the  bill  of  exchange,  and 
that,  in  the  mean  time,  the  com  was  the  property  of  defendant. 

The  corn  having  arrived  in  England,  and  the  bills  of  exchange  and  lading 
having  been  forwarded  to  England  by  defendant,  the  bill  of  exchange  was 
accepted  by  plaintiff.  On  its  maturity,  he  offei*ed  to  take  it  up  :  but  it  was 
not  produced,  owing  to  a  mistake  of  defendant's  agent  in  England  as  to  its 
place  of  deposit  On  a  later  day  the  bill  of  exchange  was  presented  to 
plaintiff,  who  did  not  pay  it : 

Held,  that  defendant,  under  these  circumstances,  was  entitled  to  retain 
the  corn. 

Troveb  for  Indian  corn.     Pleas  :  1.  Not  guilty ;  2.  That  plaintiff 
was  not  possessed  &c.     Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes, 

1848,  it  appeared  that  the  plaintiff  was  a  corn  merchant  living  in 

London,  and  employing  Messrs.  Klingender  &  Co.,  as  his  agents  at 

New  Orleans.     In  *April,  1847,  Klingender  &  Co.  purchased  for       [  •497  J 

plaintiff,  at  New  Orleans,  the  Indian  corn  in  question  with  their  own 

money.     They  drew  two  bills  on  the  plaintiff,  one  for  975Z.  10«.  6t/., 

the  other  for  1,587/.  14«.  lOd.,  both  at  thirty  days'  sight,  for  the 

amount ;  and  in  the  body  of  these  bills  it  was  stated  that  they  were 

to  be  placed  to  the  account  of  the  corn.      These  bills  they  sold  (2) 

to  the  defendant  Samuel  Nicholson  at  the  regular  value  of  the  bills, 

maintain,  the  tramroad.     We  cannot  Cvmpuui/y  10  Q:  li.  19. 

now  alter  or  mould  the  writ;  and,  if  (1)  Cited  in  Scwtit  v.  Burdick  (188-1) 

we  were  to  grant  a  peremptory  writ  of  10  App.  Ca.  74,  80,  54  L.  J.  Q.  B.  U6; 

9/ia7i(/amu«,  it  must  follow  the  language  see  also  Shepherd  v.  Ilarrimn  (1869) 

of   the  present  writ,   and  direct  the  L.  ii.  4  U.  b.  196,  495,  38  L.  J.  a  B. 

defendants  to  maintain.     This  point  105,177;  in  H.  L.  (1871)  L.  B.5H.L. 

we  decided  very  lately  in  the  case  of  116,  40  L.  J.  Q.  B.  J 48. — A.  C. 

Jiey,  V.  Tithe  CommiBswners ;    and,  if  (2)  It  was  stated  that  this  was   a 

there  be  any  doubt  upon  the  question,  common  mode  of  dealing  with  bills  at 

that  doubt  must  be  resolved  by  a  court  New   Orleans  instead  of  discounting 

of  error.    Judgment  for  defendants.  them. 
SSee  also  Beg,  v.  Caledonian  Railway 
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JBKKTN8  handing  over  to  him  at  the  same  time,  as  security,  the  bills  of 
Bbowk.  lading  for  the  corn,  shipped  as  after  mentioned,  which  were  made 
payable  to  the  order  of  Messrs.  Klingender  &  Co.,  and  indorsed 
by  them.  It  was  agreed  between  Klingender  &  Co.  and  Nicholson 
that  the  latter  might  sell  the  com  if  the  bills  were  not  paid. 
Nicholson  was  a  partner  with  the  other  defendants,  the  firm  having 
houses  of  business  both  at  New  Orleans  and  at  Liverpool.  The  corn 
was  shipped  for  Liverpool  by  different  vessels  ;  and  the  invoices  were 
made  out,  purporting  that  the  corn  was  '*  consigned  toorder,  by  order, 
and  for  account  and  risk,  of  Francis  Jenkyns,  Esq.  London."  The 
invoices  were  sent  to  the  plaintiff  from  New  Orleans  by  Klingender 
&  Co.,  after  the  indorsement  of  the  bills  of  exchange  and  handing 
of  the  bills  of  lading  to  Nicholson,  with  a  letter  to  plaintiff,  advising 
him  of  the  shipment  and  of  the  drawing  of  the  bills  of  exchange, 
requesting  him  to  accept  them,  and  adding : ''  bills  of  lading,  as 
before,  accompany  the  draft.  This  closes  our  present  purchases 
for  you.'*  The  corn  arrived  at  Liverpool.  Nicholson  forwarded 
[  •^es  ]  the  bills  of  exchange  and  bills  of  lading  to  the  Liverpool  house  *of 
defendants.  The  bills  of  exchange  were  presented  for  acceptance 
to  plaintiff,  and  accepted  by  him,  payable  at  Messrs.  Smith  and 
Payne's,  bankers,  London :  and  they  became  due  on  17th  June, 
1848.  They  were  deposited,  together  with  the  bills  of  lading,  by 
the  defendants,  with  Messrs.  Denison  &  Co.,  bankers,  London. 
On  the  17th  of  June  the  plaintiff  called  at  Messrs.  Denison  &  Co.'s, 
and  demanded  the  bills  of  lading,  offering  to  take  up  the  bills  of 
exchange.  He  was  told  that  the  bills  of  exchange  had  been  sent  to 
the  clearing  house,  as  was  then  supposed  to  be  the  fact :  but  it 
afterwards  turned  out  that  they  had  been  locked  up,  together 
with  the  bills  of  lading,  at  Messrs.  Denison's.  The  plaintiff  was 
requested  to  call  the  next  day  at  Messrs.  Denison's,  but  did  not 
do  so.  The  bills  of  exchange  were  afterwards  presented  for  pay- 
ment at  Smith  and  Payne's,  but  were  not  paid.  The  defendants 
sued  the  plaintiff  on  the  bills  of  exchange,  and  obtained  a  verdict. 
Subsequently  to  this,  the  plaintiff  became  bankrupt :  but  he  after- 
wards made  arrangements  with  his  creditors,  in  consequence  of 
which  the^a^  was  annulled.  At  the  time  of  these  arrangements, 
the  following  instrument  was  signed  on  behalf  of  the  defendants 
and  given  to  the  plaintiff. 

"  London,  February^9th,  1848. 
"  Received  of  F.  Jenkyns  280/.  18s.  8rf,  in  cash,  and  a  promissory 
note  69{.  Is.  id.,  due  12  May,  in  full  of  all  claim  on  him,  as  per 
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agreement,  it  being  understood  that,  in  default  of  payment  of  the     Jbnktns 
above  promissory  note,  our  original  claim  revives.  *       Brown. 

"  800/.  "  For  Brown,  Shipley  &  Co. 

"  OVEREND,  GURNBY  &  Co." 

Afterwards,    the  plaintiff  demanded  of    defendants    the   bills  of       [  499  ] 
lading ;  but  the  defendants  claimed  to  retain  them,  insisting  that 
the  account  had  been  taken  on  the  supposition  that  they  were 
indemnified  to  the  amount  of  the  value  of  the  corn.     Defendants 
afterwards  sold  the  com.    The  present  action  was  then  brought. 

The  learned  Judge  told  the  jury  that  no  property  in  the  corn  had 
passed  to  the  plaintiff,  except  upon  the  condition  of  his  paying  the 
bills  of  exchange :  and  that  his  offer  to  take  up  these  bills  on  the 
17th  of  June  did  not  satisfy  the  condition :  and,  under  his  Lord- 
ship's direction  (i),  a  verdict  was  found  for  the  defendants  on  the 
second  issue  and  for  the  plaintiff  on  the  first. 

In  Michaelmas  Term,  1848,  Watson,  for  the  plaintiff,  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.     In  last 
Term  (2), 

Martin  and  Cowling  showed  cause : 

The  question  is,  what  Elingender  &  Co.  meant  as  to  the  property 
in  the  corn.  They  bought  it  with  their  own  money ;  and  they 
might  either  make  it  their  own  property,  or  the  property  absolutely 
of  the  plaintiff,  or  the  property  of  the  plaintiff  conditionally.  They 
did  the  last,  the  condition  being  the  payment  of  the  bills.  This  con- 
struction was  put  on  a  similar  transaction  in  Wait  v.  Baker  (3). 
There  the  party  imposing  the  condition  was  the  vendor  himself : 
but  an  agent  has  the  *same  rights  as  the  vendor,  and  may  reserve  a  [  *600  ] 
lien,  or  enforce  a  stoppage  in  transitu.  Nor  was  the  interest  of  the 
defendants,  as  assignees  of  Klingender  &  Co.,  put  an  end  to  by  the 
offer  to  take  up  the  bills  on  17th  June.  The  tender  could  do  no  more 
than  suspend  the  right  of  the  holder  of  the  bills  to  recover  before  a 
fresh  demand  made.  In  effect  there  was  merely  a  failure  to  present 
the  bills :  that  did  not  fulfil  the  condition  of  payment :  and,  till  the 
fulfilment  of  that  condition,  no  property  passed  to  the  plaintiff.  It 
is  not  a  question  of  lien :  the  property  has  never  passed  to  the 
plaintiff  at  all.      It  is  not  the  invoice,  but  the  bill  of  lading,  that 

(I)  The  plaintiff's  counsel  did  not  not  disputed, 

require  any  question  to  be  put  to  the  (2)  November  2nd  and  3rd.     Before 

jury,  both  sides  learing  the  result  to  Coleridge,  Wightman  and  Erie,  JJ. 

the  Court,  as  the  inference  from  facts  (3)  2  Ex.  1. 

E.R — VOL.  I.XXX.  19 
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jxNKTKs  is  the  symbol  of  property.  The  bills  of  lading  are  made  oat  to 
BfiowN.  ^6  order  of  Klingender  &  Go.  That  was  clear  evidence  that 
the  property  did  not  then  pass  to  the  plaintiff;  Wait  v.  Baker  (i), 
Van  Casteel  v.  Booker  (2).  At  what  time  then  could  the  property 
pass  to  the  plaintiff?  The  next  step  was  the  indorsement  of  the 
bills  of  lading  to  the  defendants  for  valuable  consideration.  The 
letter  accompanying  the  transmission  of  the  invoices  was  not 
written  till  after  the  transfer  of  the  bills  of  lading  to  the  defen- 
dants :  so  that,  even  if  the  transmission  of  the  invoices  in  itself 
would  ha^re  affected  the  property,  as  against  Klingender  &  Co., 
it  took  place  after  the  vesting  of  the  right  of  the  defendants,  and 
could  not  defeat  that  right.  Assuming  that  personal  property  can 
be  BO  dealt  with  as  to  pass  on  the  performance  of  a  condition 
(which  is  questionable),  the  condition  has  not  been  performed.  The 
payment  has  never  been  made  by  the  plaintiff:  he  might,  instead 
[  •501  ]  of  withdrawing  his  *tender  upon  the  non-production  of  the  bills 
of  exchange  and  bills  of  lading,  have  paid  the  money,  and  relied 
upon  his  supposed  right  to  have  the  bills  given  up.  The  receipt  of 
February  9th,  1848,  was  not  an  abandonment  by  the  defendants  of 
their  right  on  the  bills  of  exchange  and  bills  of  lading :  it  was  given 
on  the  supposition  that  the  corn  was  to  be  retained  by  them  to 
meet  the  bills,  as  far  as  it  could,  the  receipt  being  for  a  composition 
on  the  ultimate  balance  between  the  plaintiff  and  the  defendants. 

Watson  and  Overend,  contra  : 

The  effect  of  the  shipment,  the  drawing  upon  the  plaintiff,  the 
invoices,  and  the  bills  of  lading,  was  to  confer  the  property  upon 
the  plaintiff  at  once,  with  a  reservation  to  Klingender  &  Go.  of  a 
lien  for  the  price. 

(Erlb,  J. :  Might  not  Klingender  &  Go.  have  reserved  the  pro- 
perty to  themselves  by  express  words  ?  And  have  not  the  bills 
of  lading,  made  for  delivery  to  their  order,  the  same  effect?) 

They  have  not.  If  the  corn  had  been  lost  at  sea,  the  plaintiff 
must  have  borne  the  loss,  having  accepted  the  goods  on  the  terms 
of  the  invoices.  Klingender  &  Go.  therefore  could  transfer  only 
the  right  to  the  lien ;  and  the  defendants  were  in  the  position  of  an 
unpaid  vendor  holding  the  property  under  a  lien  for  the  payment. 
Then  the  offer  of  payment  discharged  the  lien :  the  rule  that  a 
tender  is  no  defence  to  an  action  if  there  be  a  subsequent  demand 
(1)  76  E.  E.  469  (2  Ex.  1).  (2)  76  fi. E.  729,  740  (2  Ex.  691,  708), 
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and  refusal  is  inapplicable  to  this  question.     It  seems  that,  in     jbnktns 

Scarf e  v.  Morgan  (i),  if  there  had  been  an  absolute  refusal  to  accept      bbown. 

payment,  the  Court  would  have  held  the  lien  to  be  determined : 

the  same  principle  may  be  collected  from  Stevenwn  v.  *Blakelock  (2),      [  •bo2  ] 

Cowell  V.  Simpson  (3),  and  Crozer  v.  Pilling  (4).     Immediately  upon 

the  tender,  the  defendants  became  wrongful  holders.     The  offer  of 

payment  destroys  the  plea  ipso  facto. 

(Eblb,  J. :  You  went  to  the  wrong  place.    The  bills  ought  not, 
in  the  course  of  business,  to  have  been  at  Denison's. 

WioHTMAN,  J. :  You  should  have  gone  to  Smith  and  Payne's.) 

The  bills  were  in  fact  at  Denison's.  In  Wait  v.  Baker  (6)  the 
vendee  had  not  accepted  the  bill  of  lading  or  invoice  so  as  to  affirm 
the  sale.  Van  Casteel  v.  Bookei'ifi)  more  nearly  resembles  this 
case.  The  Court  there  considered  the  case  to  be  that  of  a  right  of 
lien  in  an  unpaid  vendor. 

Cur.  adv.  vvlt. 

CoLBRiDOB,  J.  now  delivered  judgment : 

Although  Elingender  &  Co.  bought  the  corn  in  question  abroad 
as  agents  for  the  plaintiff,  yet,  as  they  paid  for  it  with  their  own 
money,  it  became  their  property;  and,  after  the  shipment,  the 
cargo  continued  their  property,  as  there  is  no  evidence  of  an 
intention  that  it  should  pass,  and  as  the  taking  of  a  bill  of  lading 
deliverable  to  their  own  order  is  nearly  conclusive  evidence  that  it 
did  not  pass.  By  delivering  this  bill  of  lading,  indorsed  to  the 
defendants,  as  a  security  for  the  payment  of  the  bills  of  exchange 
drawn  on  the  plaintiff  for  the  value  of  the  cargo,  and  giving  power 
to  sell  in  case  of  failure  of  payment  (the  bills  of  exchange 
having  been  purchased  by  the  defendant),  they  passed  to  the 
defendant  for  value  a  special  property  in  the  cargo;  and  by  afterwards 
sending  the  ♦invoice  with  the  bills  of  exchange  and  letters  of  advice  [  *^^^  1 
to  the  plaintiff  they  passed  to  him  the  general  property  in  the 
cargo,  subject  to  this  special  property.  Under  this  arrangement* 
the  plaintiff's  right  of  possession  would  not  arise  till  the  bills  should 
be  paid. 

On  the  day  of  maturity  the  plaintiff  offered  payment  of  the  bills 
to  the  holder  of  them ;  but,  as  they  were  accidentally  mislaid  on  that 

(1)  51  B.  B.  568  (4  M.  ft  W.  270).      (4)  28  B.  R  199  (4  B.  ft  0.  26). 

(2)  14  B.  B.  525  (I  M.  ft  S.  535).      (5)  76  B.  B.  469  (2  Ex.  1). 

(3)  10  B.  B.  181  (16  Vm.  275).        (6)  76  B.  B.  729  (2  Ex.  691). 

19-2 


292  1849.     Q.  B.     14  Q.  B.  503-504.  [r.r. 

Jknkyns      day,  the  payment  was  not  received,  and  the  plaintiff  was  desired  to 
Bbown.       pBiJ  on  the  following  morning.     This  he  was  not  then,  and  has  not 
since,  been  able  to  do. 

Upon  these  facts  the  plaintiff  has  contended  that  the  defendants 
had  no  interest  in  the  cargo  beyond  a  lien  for  the  amount  of  the 
bills;  and  that  such  lien  was  discharged  by  the  offer  of  that 
amount;  and  that  thereby  the  plaintiff  was  entitled  to  demand 
possession  of  the  cargo  without  payment,  and,  on  refusal,  to 
maintain  trover. 

But  we  think  that  the  defendants  had  a  special  property  in  the 
cargo,  according  to  the  intention  of  the  parties  as  above  stated, 
when  the  bill  of  lading  was  delivered  to  them.  We  also  think  that 
the  offer  of  the  money  on  the  one  hand,  and  the  request  on  the 
other  for  a  day's  delay  before  receiving  it,  on  account  of  an  accident, 
did  not  amount  to  a  tender  and  refusal  of  the  payment,  and  did  not 
discharge  the  plaintiff  from  his  duty  to  pay  the  bills  before  his 
right  to  the  possession  of  the  cargo  attached. 

The  law  bearing  upon  many  of  these  points  is  clearly  laid  down 
in  Wait  v.  Baker  (l)  and  Van  Casteel  v.  Booker  (2),  with  which  we 
[  *504  ]       agree.    It  follows  that  the  *verdict  for  the  defendant  was  right : 
and  the  rule  must  be  discharged. 

Rule  discharged. 

Dec.  18.  ^   ^ 
(14  Q.  B.  504—512 ;  S.  C.  19  L.  J.  Q.  B.  68 ;  14  Jur.  177.) 

*-        -'  A  bill  filed  by  a  creditor  of  a  deceased  testator,  for  the  admiuistration  of 

the  estate  under  the  direction  of  the  Court,  does  not  of  itself  suspend  or 
oontroul  the  executor's  right  to  dispose  of  the  property  and  make  a 
good  title. 

The  courts  of  common  law  take  judicial  notice  of  this  principle  of  equity ; 
and  evidence  to  show  a  contrary  practice  is  not  admissible. 

Assumpsit.  The  first  count  stated  that  the  defendant  set  up 
certain  improved  ground  rents  for  sale  on  certain  conditions ;  that 
plaintifif  became  the  purchaser  for  810Z.,  and  defendant  promised  to 
perform  the  conditions  and  that  he  had  a  good  title  according  to 
the  conditions,  and  would  convey  :  of  which  promise  breaches  were 
alleged.  The  second  count  was  for  money  had  and  received,  and 
on  an  account  stated. 

Fleas:  Non  assumpsit;  and  six  pleas  to  the  first  count,  all 
concluding  to  the  country.     Issues  thereon. 

(1)  76  R.  E.  469  (2  Ex.  1).  (3)  Cited  in  Price  v.  Price  (i887)  35 

(2)  76  R.  R.  729  (2  Ex.  691).  Ch.  D.  297, 304, 56 L.  J.  Ch.  580.— A.  0. 
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On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  Nbbves 
Michaelmas  Term,  1848,  the  plaintiff  failed  to  prove  the  first  count,  bueraqb. 
for  want  of  a  written  agreement  signed  by  defendant.  The  count 
for  money  had  and  received  was  then  insisted  upon :  as  to  which 
the  following  facts  appeared.  The  defendant  was  the  executor  of 
William  Lewis  Davis,  deceased,  who  at  the  time  of  his  death  was 
owner  of  certain  improved  ground  rents  upon  property  leased  to 
him  and  which  he  had  underlet.  The  defendant  caused  the  rents 
to  be  set  up  for  sale  by  public  auction.  The  second  lot  was 
described,  in  the  particulars  of  sale,  as  ''  A  well  secured  improved 
ground  rent  of  261.  16«.,  arising  from,  and  well  secured  on,  two 
houses,  being  Nos.  88  and  89  *on  the  north  side  of  Drummond  [  •»0o  ] 
Street,  St.  Pancras,  producing  a  rental  of  about  802.  per  annum." 
The  8rd  condition  of  sale  was:  "the  purchaser  to  pay  down 
immediately  a  deposit  of  20Z.  per  cent.,  in  part  of  the  purchase 
money,  and  sign  an  agreement  for  payment  of  the  remainder  on 
the  29th  day  of  September  next,"  &c.  The  5th  condition  was : 
*'  That  the  vendor  will  deliver  to  the  purchasers  or  their  solicitors, 
seven  days  after  the  sale,  abstracts  of  the  leases  under  which  the 
premises  are  respectively  held,  and  the  purchaser  shall  not  require 
the  production  of  the  lessor's  title,  nor  the  production  of  any  deeds 
or  documents  in  any  such  leases  recited  or  referred  to  :  and  the  last 
receipt  for  rent  shall  be  conclusive  evidence  that  the  covenants 
contained  in  the  leases  have  been  fulfilled :  all  deeds  of  covenant 
for  production  of  deeds,  attested,  official,  or  other  copies  or  extracts 
from  deeds,  wills  or  other  documents,  or  any  other  evidence  of  title, 
not  in  the  possession  of  the  vendors,  required  either  for  the  verifica- 
tion of  the  abstracts  or  otherwise,  are  to  be  prepared  and  obtained 
by  and  at  the  purchaser's  expense."  The  6th  was:  "The  sale 
being  made  by  the  surviving  executor  of  testator,  for  payment  of  a 
bond  debt  of  the  testator,  the  purchasers  shall  not  require  the  con- 
currence of  the  cestui  que  trust,  or  devisees,  or  next  of  kin  ;  and  the 
vendor  shall  only  covenant  that  he  has  not  incumbered,  or  to 
produce  deeds  if  necessary."  The  8th  condition  was :  "  That, 
should  the  purchaser's  solicitors  take  any  objection  to  the  title  of 
either  lot  which  the  vendor's  solicitor  shall  be  unable  in  his  opinion 
to  remove,  the  vendor  shall  have  the  option  of  returning  the  deposit 
and  determining  the  contract,  without  any  further  claim  for  and 
in  full  of  all  costs  and  *damages."  The  9th  condition  was  :  "  That,  [  *^^  1 
if  the  purchasers  shall  fail  to  comply  with  any  of  the  above  con- 
ditions, the  deposit  money  shall  be  actually  forfeited  to  the  vendor. 
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Nbbvbs      who  shall  be  at  full  liberty  to  proceed  to  another  sale,  either  by 
BuRBAOK.     public  auction  or  private  contract,"  &c. 

The  plaintiff  purchased  the  second  lot  at  the  sale,  on  28rd  July, 
1847,  for  8102.,  and  paid  621.  as  deposit.     The  abstracts  were  handed 
to  him,   according  to   the  conditions:  but,  in    the   course  of   a 
correspondence  with  the  defendant's  attorney,  the  plaintiff,  on  the 
12th  October,  1847,  first  learned  that  a  bill  in  Chancery  had  been 
filed  against  the  defendant,  by  a  bond  creditor  of  the  deceased. 
The  bill  was  filed  on  2nd  June,  1847 :  and  it  prayed  the  Court  to 
direct  the  administration  of  the  trusts  of  the  will,  and  appoint  a 
receiver  of  the  testator's  personal  estate,  and  of  the  rents  and  profits 
of  his  freehold,  copyhold  and  leasehold  estates.     The  defendant 
appeared  to  this  bill  on  4th  June,  1847 ;  but  it  was  not  shown 
that  any  thing  further  had  occurred  in  the  suit.     The  plaintiff, 
being   advised    by  his  counsel  that    the   title  was  not  good,   on 
27th  November,  1847,  demanded  back  his  purchase-money.    The 
present  action  was  brought  for  such  purchase-money.     For  the 
plaintiff,  a  conveyancing  barrister  was  called  as  a  witness.    He 
stated  that,  according  to  the  practice  in  Chancery,  under  the  present 
circumstances,  the  executor  had  not  the  power  to  sell ;  and  that 
the  plaintiff  in  the  Chancery  suit,  and  not  the  executor,  would 
have  the  conduct  of  the  sale  if  made  under  the  decree  of  the  Court. 
He  referred  to  the  cases  of  Walker  v.  Smalwood  (i).  Cafe  v.  Bent  (2) 
[  •607  ]       and  The  Attm-ney-Oeneral  *v.  Clack  (8).   The  learned  Judge,  being  of 
opinion  that  there  was  no  good  objection  to  the  title,  directed  a 
nonsuit,  reserving  leave  to  move  as  after  mentioned. 

In  Hilary  Term,  1849,  Knowles  obtained  a  rule  nisi  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  621.    In  this  vacation  (4), 

WordsivoHh  and  R.  W.  E.  Foster  showed  cause  : 

The  question  arises  entirely  on  the  count  for  money  had  and 
received.  Upon  that,  the  plaintiff  insists  that  there  is  a  failure  of 
consideration,  because  the  suit  in  Chancery  disables  the  executor 
from  selling,  except  under  the  direction  of  that  Court.  The  plain- 
tiff, however,  was  aware,  from  the  sixth  condition  of  sale,  that  there 
were  bond  debts ;  and  he  had  thus  notice  of  the  title  being  liable  to 
the  objection.    But  the  objection  fails.     The  executor,  up  to  the 

(1)  Amb.  676.  and    Erie,   JJ.     Wigbtman,    J.    was 

(2)  64  R.  B.  280  (3  Hare,  245).  present    at    the    earlier  part   of    the 

(3)  49  R  H.  405  (1  Beav.  467).  argument,  and  Patteson,   J.    at    the 

(4)  December  4tb.  Before  Coleridge  later  part. 
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time  of  an  actual  decree  in  Chancery,  had  the  power  of  selling.     A       Nebvks 
good  title  is  enough :  RamiUy  v.  James  (i) ;  where  Gibbs,  Ch.  J.     bubbaqb. 
observed  :  ''  It  is  said  that  the  plain ti£f  will  have  made  out  his  claim 
to  recover  back  his  deposit,  if  a  cloud  is  cast  on  the  title.     That  is 
not  so  in  a  court  of  law ;  he  must  stand  by  the  judgment  of  the 
Court,  as  they  find  the  title  to  be,  whether  good  or  bad  ;  and  if  it 
be  good  in  the  judgment  of  a  court  of  law,  he  cannot  recover  back 
his  deposit."     That  principle  was  acted  upon  in  Boyman  v.  Gutch  (2), 
where  Aldbbson,  J.  said  (3)  that  Curling  v.  Shuttletvorth{4),  which 
bad  been   cited  as  establishing  '''an  opposite  doctrine,  had  been       [  *508  ] 
questioned  in  the  Court  of  King's  Bench.     The  recognized  practice 
in  Equity  is  that,  up  to  the  time  of  the  decree,  the  executor  may 
sell.     The  barrister  who  deposed  to  the  contrary  effect  at  the  trial 
relied  upon  The  AtUniiey-General  v.  Clack  {&),  where,  pending  an 
information  filed  for  the  purpose  of  having  new  trustees  appointed, 
the  existing  trustees  made  an  appointment  to  the  trust,  and  a 
pecuniary  arrangement,  without  the  sanction  of  the  Court :  but  all 
there  decided   was   that  the  trustees,  under  such  circumstances, 
were  bound  to  show  strictly  that  they  had  done  right,  and  must 
bear  the  costs  of  such  proof :  there  was  no  decision  negativing  their 
power.     He  relied  also  on  Cafe  v.  Bent  (6) :  but  the  judgment  of 
Vice-Chancellor  Wioram  there  is  expressly  limited  to  the  case  of 
the  Court  having  assumed  the  execution  of  the  trust.     He  says : 
"  There  is  no  authority  for  the  proposition,  that  the  mere  filing  of 
a  bill  in  this  Court  has  the  effect  of  suspending  the  power  given  by 
the  will  to  the  surviving  or  remaining  trustee.     There  is  no  reason 
why  the  mere  institution  of  a  suit,  which  may  never  be  prosecuted, 
should  have  the  effect  of  preventing  trustees  from  exercising  their 
discretion.     Where,  indeed,  the  Court  has  assumed  the  execution 
of  the  trusts,  it  would  be  highly  inconvenient,  if  not  impracticable, 
that  the  trustees  should  afterwards  act  independently  of  the  Court. 
The  Court  does  not,  however,  in  the  absence  of  any  misconduct  in 
the  trustees,  deprive  them  of  the  exercise  of  their  discretion,  but 
only  requires  them  to  act  under  the  controul  of  the  Court."    It  is  the 
decree  itself  which  has  this  effect ;  payments  made  after  the  institu- 
tion of  the  *Buit,  but  before  a  decree,  are  valid :  Mitchelaon  v.      [  •509  ] 
Piper  (7),  MaUby  v.  Russell  (s),  where  Earl  of  Oxford  v.  Das  ton  (9), 

(1)  6  Taunt  263,  274.  (fi)  64  H.  B.  280  (3  Hare,  245). 

(2)  7  Bing.  379.  (7)  42  B.  B.  104  (8  Sim.  64). 

(3)  7  Bing.  390.  (8)  26  B.  B.  191  (2  Sim.  &  St.  227). 

(4)  6  Bing.  121.  (9)  CoUes's  Ca.  Pari.  229. 

(5)  49  B.  B.  405  (1  Beav.  467). 
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Neeves  a  case  in  the  House  of  Lords,  was  acted  upon.  The  result  is  that 
BuRBAQB.  the  executors  not  only  may,  but  must,  go  on  administering  the 
estate,  up  to  the  time  of  a  decree.  A  contrary  decision  would  lead 
to  great  injustice:  the  mere  filing  of  a  bill  would  deprive  the 
executor  of  his  power,  though  he  would  be  without  the  means  of 
knowing  whether  the  suit  would  be  persisted  in. 

Corri^,  contra  : 

If  the  title  be  not  good  in  equity  as  well  as  law,  the  vendor's 
contract  is  broken:  Maberley  v.  Robins  (i).  In  Curling  v.  Shuttk- 
worth  (2)  TiNDAL,  Ch.  J.  said :  **  The  rule  is,  that  where  upon  a  sale 
there  is  such  doubt  upon  the  vendor's  title  as  to  render  it  probable 
the  purchaser's  right  may  become  a  matter  of  investigation  (8),  the 
Court  will  not  compel  him  to  complete  the  purchase  :  "  "  if  there  be 
a  reasonable  degree  of  doubt,  this  Court  will  not  expect  the  pur- 
chaser to  proceed."  That  is  a  rule  more  stringent  than  it  is 
necessary  for  the  present  plaintiff  to  insist  upon :  but  at  any  rate 
there  must  be  a  good  title,  equitable  as  well  as  legal :  if  the  title  be 
not  wholly  good  it  is  not  good  at  all,  and  the  vendee  may  recover 
his  deposit  money.  The  question  arising  upon  an  issue  in  a  court 
of  law,  the  equitable  title  becomes  matter  of  evidence :  as  to  that, 
the  evidence  was  that  the  title  was  bad  in  equity ;  and  this  was  not 
contradicted :  the  nonsuit  therefore  was  wrong.  This  Court  will 
[  ♦610  ]  *take  judicial  notice  of  the  jurisdiction  of  courts  of  equity,  but  not 
of  their  practice.      *     *     * 

Cur.  adv.  vvlt. 

Patteson,  J.  now  delivered  the  judgment  of  the  Court  : 

The  right  of  the  plaintiff  to  recover  the  money  claimed  in  the 
action  depended  on  the  question  whether  the  defendant  had  a  good 
title  to  the  leasehold  interest  which  was  the  subject  of  the  contract. 
It  was  not  disputed  that  the  leases  were  valid,  and  were  in  accord- 
[  *bn  ]  ance  with  the  conditions  of  sale :  but  it  was  contended  *that  the 
sale  was  void  by  the  rules  of  equity,  because  a  bill  in  equity  had 
been  filed  by  a  creditor  against  the  defendant,  who  was  an  executor 
and  as  such  possessed  of  the  leasehold  interest  in  question,  to  which 
the  defendant  had  appeared ;  it  being  supposed  that  an  executor  so 
circumstanced  could  not  make  a  valid  sale  of  a  part  of  the  assets. 
But  we  are  of  opinion  that  this  ground  cannot  be  maintained.  We 
find  no  decision  to  that  effect  in   respect  of  executors.     On    the 

(1)5  Taunt.  625.  (3)  See  Forattr  t.  Hoggart,  15  Q.  15. 

(2)  6  liing.  134.  155. 
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contrary,  the  authorities  cited  show  that  the  executor  has  the  power       Nerves 
of  sale  at  any  time  before  a  decree  in  the  suit.     It  seems  that  there     bubraob. 
would  be  inconvenience  if  the  law  were  otherwise  ;  as,  then,  a  bill 
in  equity  for  payment  of  a  debt  would  in  effect  take  away  the 
power  of  obtaining  the  means  of  paying  until  the  suit  should  be 
determined. 

It  is  sufficient  to  say,  of  the  cases  cited  on  behalf  of  the  plaintiff, 
where  sales  by  trustees  pending  a  suit  had  been  held  void,  that 
none  of  them  applied  to  a  supposed  trust  arising  merely  from  the 
relation  of  executor  to  a  creditor  of  the  testator. 

It  was  further  contended  that  the  supposed  rule  in  equity  was  a 
rule  of  practice  merely,  and,  as  such,  the  subject  of  proof  by 
evidence ;  and  that,  according  to  the  evidence  at  the  trial,  the  rule 
existed. 

But  we  think  that  the  rule,  if  it  existed,  could  not  be  properly 
classed  with  rules  of  practice,  which  relate  to  the  proceedings  in  a 
suit  merely.  According  to  the  contention  of  the  plaintiff,  the  rule 
extends  to  render  void  the  contract  of  a  purchaser  who  was  no  party 
to  the  suit,  and  so  to  affect  his  substantive  rights.  It  is,  therefore, 
a  part  of  the  rules  of  equity  of  which  *the  Court  is  to  take  judicial  [  '^612  ] 
cognizance :  and  the  evidence  was  not  admissible. 

The  rule  therefore  must  be  discharged. 

Rule  discharged. 


EEG.  V.  BLAKEMOEE.  isso. 

(14  Q.  B.  544—552.)  A<>p^1. 

Indictment  for  non-repair  of  a  public  highway,  alleging  liability  ratione  [  ^^^  j 
teiiurcp.  The  record  (removed  into  Q.  B.)  was  made  up  for  trial :  but,  before 
a  jury  was  impanelled,  the  prosecutor  and  defendant  agreed  upon  leaving 
the  question  of  liability  to  reference ;  and  they  did  accordingly,  by  agree- 
ment of  reference,  submit  all  matters  in  difference  relative  to  the  subject- 
matter  of  the  indictment  to  a  barrister,  who  was  to  have  the  same  powers  in 
all  respects  as  the  Judge  of  Assize  at  Nisi  Prius  would  have  had  upon  the 
trial ;  and  a  verdict  was  to  be  entered  according  to  the  result  of  such  award, 
on  the  a])plication  of  either  party.  It  was  agreed  that  the  submission  should 
and  might  be  made  a  rule  of  Court,  if  the  Court  should  so  please. 

Held:  that  the  agreement  was  illegal,  as  refeniiig  an  indictment  to 
arbitnitiou;  and,  an  award  having  been  made,  the  Court  refused,  on 
motion,  to  order  payment  of  costs  in  pursuance  of  the  award,  though  the 
submission  had  been  made  a  rule  of  Court  according  to  the  agreement. 

Per  Lord  Campbell,  Ch.  J. :  The  matter  in  diffei-ence  was  not  legally  a 
subject  of  reference,  the  question  as  to  liability  being  of  public  concern. 

Bhamwell^  in  this  Term,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  he  should  not  be  ordered  to  pay  to  the  prosecutor 
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Rbo.        792.  4«.  9d.  for  *cost8,  pursuant  to  the  award,  rule  of  Court  and 
blakbmobb.   c^Uocatur,  after  mentioned.   The  following  facts  appeared  on  affidavit. 
[  *645  ]  At  the  Shropshire  October  Sessions,  1849,  a  bill  was  found  against 

the  defendant  for  non-repair  of  a  public  highway,  which  he,  as  it 
was  alleged,  ought  to  have  repaired  ratiane  tenura.  The  indict- 
ment was  removed  by  certiorari,  and  the  record  made  up  for  trial  at 
the  Shrewsbury  Spring  Assizes,  1850;  but  the  record  was  not 
entered  for  trial,  nor  was  a  jury  impanelled,  in  consequence  of  the 
prosecutor  and  defendant  '^  having  determined  upon  leaving  the 
question  of  liability  of  repair  of  the  portions  of  the  highways 
indicted  to  reference."  The  reference  was  agreed  upon  and  entered 
into  without  leave  of  the  Court  or  the  Judge  of  Assize,  or  consent  of 
the  Attorney-General. 

The  agreement  of  reference  began :  "  In  the  Queen's  Bench. 
The  Queen,  on  the  prosecution  "  &c.  '*  Whereas  the  said  B.  B. 
Blakemore  has  given  notice  of  trial  at  the  Assizes  "  &c. ''  of  a  certain 
indictment  "  &c.  "  for  non-repair  of  two  portions  of  a  certain  high- 
way situate  in  the  parish  of  St.  Chad,  in  the  county  of  Salop  :  Now, 
for  the  purpose  of  putting  an  end  to  the  said  trial,  and  for  divers 
other  causes  them  thereunto  moving,  it  is  hereby  mutually  agreed 
between  the  said  H.  Sandford  and  B.  B.  Blakemore  that  all  matters 
in  difference  in  relation  to  the  subject-matter  of  the  said  indictment 
shall  be  referred  to  the  award,  order  and  arbitrament  of  Uvedale 
Corbett,  of "  &c.,  ''  barrister-at-law,  so  as  he  shall  make  "  &c. : 
award  to  be  made  on  or  before  1st  July  then  next :  all  necessary 
steps  to  be  taken  for  respiting  the  recognizances,  with  consent 
(which  was  given)  of  the  prosecutor :  no  advantage  to  be  taken  by 
[  *546  ]  either  party  from  ^the  record  not  being  entered  and  trial  proceeded 
with  at  the  present  Assizes :  notice  of  trial  to  be  considered  as 
countermanded  by  defendant  with  prosecutor's  consent.  And  it 
was  further  agreed  "that  each  party  shall  deliver  his  brief 
to  the  other  party  on  or  before  "  &c.,  and  **  shall  be  at  liberty  to 
produce  before  the  said  arbitrator  all  books,  deeds,  papers  and 
writings  in  his  custody  "  &c. ;  "  and  that,  within  seven  days  after 
such  delivery  as  aforesaid,  the  briefs  shall  be  respectively  returned 
with  the  observations  of  the  opposite  party,  and  transmitted  by  each 
party  without  addition  or  alteration  to  the  said  arbitrator :  and  the 
said  arbitrator  shall  be  at  liberty  to  decide  thereupon  without 
requiring  further  evidence;  or  if  the  said  arbitrator  shall 
require  further  evidence,  he  shall  appoint  a  day  by  giving  or 
sending  notice  "  &c. :  ''  and  the  said  arbitrator  shall  be  at  liberty 
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to  call  for  any  evidence  he  may  deem  necessary  :  but  no  evidence        Rao. 

shall  be  received  except  such  as  shall  be  mentioned  or  referred  to  blakbmork. 

in  the  respective  briefs,  unless  so  called  for  by  the  said  arbitrator ; " 

witnesses  to  be  examined  upon  oath ;  power  to  the  arbitrator  to 

proceed  ex  'parte  on  default  of  appearance.     ^'  And  the  said  arbitrator 

shall  make  such  award,  upon  the  evidence  to  be  adduced  before 

him,  as  he  shall  think  fit,  and  a  verdict  shall  be  entered  according 

to  the  result  of  such  award,  on  the  application  of  either  party. 

And  the  said  arbitrator  shall  have  all  such  and  the  same  powers, 

authorities  and  jurisdiction  in  all  respects  (so  far  as  he  lawfully  can 

and  may),  whether  in  respect  of  costs  or  otherwise,  as  the  Judge  of 

Assize  at  Nisi  Prius  would  have  had  upon  the  trial  of  the  said 

indictment  at  the  present  Assizes  for  the  county  of  Salop,  pursuant 

to  the  statutes  in  *such  case  made  and  provided."    Proceedings       \  *647  ] 

were  to  be  stayed  till  1st  July  then  next ;  if  no  award  should  have 

been  then  made,  each  of  the  parties  to  be  at  liberty  to  proceed  at 

law  or  in  equity :  and  it  was  agreed  that  this  submission  ''  shall 

and  may  be  made  a  rule  of  her  Majesty's  Court  of  Queen's  Bench 

if  the  same  Court  shall  so  please." 

No  verdict  was  taken  on  the  indictment.  On  June  12th,  1860, 
the  agreement  was  made  a  rule  of  Court.  On  June  17th,  1860,  the 
arbitrator  made  his  award  :  whereby,  after  reciting  the  agreement 
of  reference,  and  that  the  parties  had  exchanged  their  briefs  and 
sent  them  to  the  arbitrator  with  their  observations,  and  with  such 
books,  papers,  &c.,  as  to  them  seemed  meet,  and  that  he  did  not 
require  any  further  evidence,  he  awarded  as  follows.  "  I  do 
award,"  <Sm;.,  ^'  that  the  said  B.  B.  Blakemore  is  Guilty  of  the 
charges  contained  in  the  said  indictment  for  the  non-repair  of  the 
said  two  portions  of  the  said  highway  therein  charged ;  and  that 
the  said  H.  Sandford  be  at  liberty  to  enter  a  verdict  of  Guilty 
against  the  said  B.  B.  Blakemore  thereon ;  and  that  the  said  B.  B. 
Blakemore  do,  within  two  months  from  the  date  of  this  my  award, 
put  the  said  two  portions  of  the  said  highway  in  the  said  indictment 
mentioned  into  good  and  proper  repair.  And  I  do  further  award, 
order  and  adjudge  that  the  defence  of  the  said  B.  B.  Blakemore  to 
the  said  indictment  is  frivolous  and  vexatious :  and  that  the  said 
B.  B.  Blakemore  do  pay  to  the  said  H.  Sandford  his  costs  incurred 
in  and  about  the  said  indictment,  except  so  far  as  may  relate  to  the 
removal  of  the  same  by  certiorari  into  the  said  Court  of  Queen's 
Bench ;  such  costs  to  be  first  taxed  by  the  proper  officer." 

It  was  further  stated,  in  the  affidavits  on  behalf  of  Blakemore,       [  548  ] 
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Rbo.  that,  on  July  17th,  William  Tate,  of  &c.,  **  as  the  attorney  or  agent 
Blakbmobe.  of  the  said  H.  Sandford,  delivered  a  bill  of  costs,  entitled  in  this 
prosecution,  and  *  costs  of  the  prosecutor,'  to  the  agent  or  attorney  " 
of  Blakemore ;  which  bill  amounted  to  97i.  16«.,  and  contained 
charges  in  respect  of  an  information  and  summons  against  Blake- 
more and  an  order  to  indict  him  for  the  non-repair,  and  other 
matters  relative  thereto ;  also  charges  "  for  and  in  respect  of  the 
aforesaid  submission  and  award  ;  but  no  side  bar  or  other  rule  was 
obtained  to  tax  the  said  costs,'*  as  B.  B.  Blakemore  has  been 
informed  and  believes.  And  that,  before  taxation  of  the  said  bill, 
namely  on  or  about  22nd  July,  1860,  notices,  purporting  to  be 
signed  by  Blakemore's  attorney,  were  served  on  the  prosecutor,  his 
attorney  and  agent,  stating  that  Blakemore  had  been  advised  that 
the  submission  to  reference  was  illegal,  and  the  award  invalid, 
inasmuch  as  the  indictment  could  not  legally  be  a  subject  of 
reference,  especially  as  it  had  been  made  without  the  sanction  of  a 
Judge  of  Assize;  and  that  the  Court  would  be  applied  to  in 
Michaelmas  Term  to  set  the  submission  and  award  aside.  The 
prosecutor's  attorney  proceeded  with  the  taxation,  an  agent  attend- 
ing before  the  Master  on  behalf  of  the  defendant,  and  protesting ; 
and  the  Master  made  his  allocatur :  '*  Allowed  for  costs,  791.  4«.  9rf." 
This  included  costs  of  the  reference  and  award.  The  affidavit 
further  stated  that  the  costs  were  afterwards  demanded,  of  the 
defendant  by  an  attorney,  son  of  the  prosecutor,  who  produced  a 
copy  of  the  award  and  rule  of  Court,  and  the  aUocattir  (but  not  any 
[  •549  ]  power  of  attorney  from  the  prosecutor  to  demand  the  costs),  *and 
who  was  not  named  on  the  record  as  the  prosecutor's  attorney. 
The  Nisi  Prius  record  remained  in  the  possession  of  the  defendant's 
attorney ;  but  no  application  was  made  to  him  to  deliver  it  up  that 
a  verdict  might  be  entered  upon  it  in  pursuance  of  the  award  ;  and 
no  entry  of  a  verdict  or  judgment  appeared  in  the  books  at  the 
Crown  Office ;  nor  had  any  judgment  been  signed  or  verdict 
entered. 

Whateley  now  showed  cause  : 

First,  the  order  of  reference  professes  to  give  an  arbitrator  the 
power  of  deciding  on  a  criminal  charge.  The  result  of  such  a 
charge  is  matter  of  public  concern,  and  cannot  be  referred  by 
private  agreement.  This  point  has  been  considered  by  the  Court 
in  several  late  cases,  the  effect  of  which  is  that,  although,  in  some 
cases  of  misdemeanour,  the  parties  may   refer  so    much  of  the 
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sabject-matter  as  does  not  affect  public  interests,  they  cannot  privately  Rbo. 
suppress  the  prosecution  itself,  nor  make  the  event  of  it  determin-  blakemobe. 
able  by  an  arbitration ;  nor  can  they  legally  compromise  it  at  all 
without  leave  of  the  Court:  Rex  v.  Bardell  (i),  Keir  v.  Leeman{2), 
Reg.  V.  Ilardey  (s).  Further,  there  is  no  mutuality  in  this  agree- 
ment of  reference :  an  award  of  Guilty  would  bind  the  defendant ; 
but  an  award  of  Not  Guilty  would  be  no  defence  to  him,  on  an 
indictment  by  other  parties  than  the  present  prosecutor :  Rex 
V.  Cotton  (4) ;  the  agreement  therefore  was  invalid :  Biddell  v. 
Doicae  (5),  Thorpe  v.  Cole  (6).     ♦     *     ♦ 

Bramwell,  contra :  [  660  ] 

By  the  agreement  in  question  the  indictment  is  not  referred,  but 
only  the  matters  in  difference :  therefore  the  judgment  in  Reg.  v. 
Ilardey  (3)  is  a  direct  authority  here  in  favour  of  the  prosecutor. 
(He  then  read  the  judgment,  from  "  When  a  party  injured  "  to 
"  proceedings  in  the  Court.") 

(CoLBRiDOB,  J. :    There  the  verdict  stood,  whatever  the  award       [  66i  ] 
might  be  on  the  matters  referred.) 

Here  the  agreement  does  not  empower  the  arbitrator  to  direct  a 
verdict. 

(LoBD  Campbell,  Ch.  J. :  It  is  that  ''  a  verdict  shall  be  entered 
according  to  the  result  of  such  award,  on  the  application  of  either 
party.") 

The  Court  will  construe  the  instrument  so  as  to  make  it  legal ;  the 
meaning  is,  that  a  verdict  shall  be  so  entered  if  the  Court  think  fit. 

(WiOHTMAN,  J. :  In  Reg.  v.  Hardey  (3)  the  indictment  was  at  end. 
Can  you  say  here  that,  in  effect,  the  indictment  is  not  referred  ? 

CoLEBiDOB,  J. :  There  a  civil  dispute  was  depending :  but  the 
parties  had  commenced  criminally ;  and  the  Criminal  proceeding 
was  determined.) 

It  is  true  that  the  indictment  might  now  be  gone  on  with,  and  the 

(1)  44  R.  R.  520  (5  Ad.  &  E\.  619).  (4)  14  R.  R.  780  (3  Camp.  444). 

(2)  66   R.   R.   392   (6   Q.   B.    308).  (5)  28  R.  R.  574  ;6  B.  &  C.  255). 
Judgment  affirmed  in  Ex.  Ch. :  Ktir  (6)  41  R.  R.  733  (2  Cr.  M.  &  R  367 ; 
V.  Letman,  72  R.  R.  298  (9  Q.  B.  371).  »S.  C.  5  Tyr,  1047). 

(3)  14  Q.  B.  529. 
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Rbo.        public  has  an  interest  in  the  prosecution :  but  the  matter  referred 
Blakemobk.   is  such  as  might  lawfully  have  been  submitted  to  arbitration,  though 
there  had  been  no  indictment. 

(Lord  Campbell,  Ch.  J. :  Would  an  action  have  lain  on  this 
agreement  ?) 

It  would. 

(Lord  Campbell,  Ch.  J. :  How  do  you  get  over  the  case  of  Keir 
V.  Leeman  ?  (i) ) 

There  the  indictment  was  in  express  terms  compromised. 

(Lord  Campbell,  Ch.  J. :  Here  the  agreement  is  that  a  verdict 
*'  shall  be  entered  "  according  to  the  award. 

Erle,  J. :  Your  present  motion  assumes  that  the  verdict  has 
been  so  entered.) 

If  the  matter  in  dispute  might  lawfully  be  referred,  the  addition  of 
the  clause  for  entering  a  verdict  does  not  make  the  agreement 
illegal.     {Bramwell  was  not  heard  on  the  other  points.) 

Lord  Campbell,  Ch.  J. : 

I  am  sorry  to  say  that  I  feel  this  objection  to  be  conclusive.  The 
[*552]  opposition  is  ^ungracious,  as  the  parties  submitted  to  the  reference 
in  good  faith.  But  the  agreement  clearly  refers  the  indictment  as 
well  as  the  subject-matter:  and,  therefore,  according  to  Keir  v. 
Leeman  (i),  it  is  an  agreement  which  could  not  be  proceeded  upon  by 
action,  and  the  Court  will  not  interfere  summarily  to  enforce  it. 
And,  if  we  apply  the  criterion,  whether  the  subject-matter  of 
litigation  is  one  for  which  the  party  injured  had  a  remedy  by  action 
as  well  as  by  indictment  (2),  we  find  that  the  matter  was  not  the 
subject  of  a  civil  action ;  the  question  being  whether  the  defendant 
was  liable  ratione  tenura  to  repair  a  public  road. 

CoLERiDQE,  J.  concurred. 

(1)  66  E.  E.  392  (6  O.  B.  308);72      621    (1    Moore,    120,    124;    8.    C.    7 
E.  E.  298  (9  Q.  B.  371).  Taunt.  422). 

(2)  Baker  v.   Toum$Ji9nd,  18  E.  E. 
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WlOHTMAN,  J.  :  RbO. 

I  am  of  the   same  opinion.     The  only  important  question  is,  Blakkmore. 
whether  the  indictment  itself  was  referred,  and  not  the  subject- 
matter. 


Eblb,  J.  concurred. 


Rule  discharged. 


In  the  Mattee  of  WILLIAM  DIMES.  isso. 

(14  Q.  B.  654—567 ;  8.  C.  19  L.  J.  Q.  B.  168 ;  14  Jur.  198.)  JanAl. 

Hahetu  corpus  ad  suhjiciendum.  Return :  Committal  by  order  of  the  [  ^^^  ] 
Vice-Chancellor  of  England,  for  breach  of  an  injunction  ordered  by 
the  Lord  Chancellor.  The  order  was  signed  C.  C.»  which,  it  was  sug- 
gested, were  the  initials  of  **  Cottenham,  Chancellor."  On  motion  on 
behalf  of  the  prisoner  for  time  to  file  aflBdavits,  for  the  purpose  of  showing 
that  Lord  Cottenham  had  a  personal  interest  in  the  cause,  and  therefore, 
as  the  prisoner  contended,  that  his  injunction  was  void : 

Held,  that  the  Court  will  not  grant  time  to  file  affidarits,  for  the  purpose 
of  disclosing  matters  not  apparent  on  the  return  to  a  habeas  corjms,  unless 
the  nature  of  the  facts  to  he  sworn  to  is  suggested,  and  it  appears  such* 
affidavits  might  be  available. 

And  in  this  case  liberty  to  file  the  proposed  affidavits  was  refused,  as  the 
order  of  committal  was  that  of  the  Vice-Chancellor,  who  had  jurisdiction 
to  decide  whether  there  was  proper  ground  for  a  committal,  and  this  Court 
could  not  review  such  decision. 

Sir  F.  Thesiger,  in  this  Term,  moved  for  a  huheas  corpus 
directed  to  the  Keeper  of  the  Queen's  Prison,  to  bring  up  the  body 
of  William  Dimes  with  the  cause  of  his  detention. 

The  case  on  the  affidavits  in  support  of  the  application  ^was,  [  *665  ] 
that  Mr.  Dimes  had  obtained  a  judgment  in  this  Court  against 
the  Grand  Junction  Canal  Company  (i)  in  an  action  of  ejectment, 
for  a  portion  of  the  canal.  The  Company  filed  a  bill  in  Chancery 
against  Mr.  Dimes,  in  the  ordinary  form,  for  an  injunction  to 
restrain  him  from  interrupting  the  navigation  over  that  part  of  the 
canal.  On  this  bill  the  Vicb-Chancbllor  op  England  (Sir  Launcblot 
Shadwbll)  made  an  ex  parte  order  for  an  injunction,  which  by  a 
subsequent  order  he  continued  (2).  Mr.  Dimes  appealed ;  and,  on  a 
rehearing,  the  Lord  Chancellor  (Lord  Cottenham)  made  an  order 
for  an  injunction,  varying  in  some  respects  the  order  of  the  Vice- 
Ghancbllor  (3).     After  the  Lord  Chancellor's  order  had  been 

(1)  See  Dimea  v.  Qratid  Junction  pany  v.  Dimes,  76  E.  R.  107  (15  Sim. 
Canal  Company,  T2  B.  B.  342  (9  a  B.      402). 

469) ;  Doe  d.  Dimes  v.  Orand  Junction  (3)  Orand  Junction  Canal  Company 

Canal  Company,  72  R.  B.  873,  note  (2)  v.  Dimes,  17  L.  J.  Ch.  206.    See  74 

(9  a  B.  618,  note  (a)).  B.  B.  107,  115. 

(2)  See  Grand  Junction  Canal  Com* 
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DiMEs's  made,  Mr.  Dimes  discovered  that  Lord  Cottbnham  was  a  share- 
holder in  the  Grand  Janction  Canal  Company.  As  soon  as 
Mr.  Dimes  ascertained  this,  he  took  steps  to  have  the  cause  in 
equity  between  him  and  the  Company  reheard  before  an  uninterested 
tribunal;  but  without  success  (i).  He  now  made  affidavit  to  his 
belief  that  the  injunction,  granted  by  Lord  Cottenham  in  a  cause 
in  which  he  had  a  personal  interest,  was  void ;  and  that  to  raise 
that  question  he  had  acted  in  breach  of  the  injunction;  for  which 
he  was  committed,  by  an  order  made  in  Chancery  and  signed  by 
the  Lord  Chancellor  (2). 

Sir  F.  Thesiger  (in  support  of  the  application)  contended  that 
[  •6S6  J  the  Lord  Chancellor,  being  a  member  of  *the  Company  who  were 
plaintiffs  before  him,  and  having  a  direct  pecuniary  interest  in  the 
event  of  the  cause,  was  virtually  a  party  to  the  suit ;  his  injunction 
therefore  was  absolutely  void ;  and  the  commitment  of  Mr.  Dimes 
for  disobeying  it  illegal.  It  is  one  of  the  fundamental  rules  of 
justice  that  a  man  shall  not  be  Judge  in  his  own  cause :  Qreat 
Charte  v.  Kennington  (3).  In  2  Eolle's  Abridgment,  98,  tit.  Judges 
(A)  pi.  11,  it  is  said,  **  Si  le  Seigneur  Chancellor  fait  un  decree 
enter  2  estrangers  en  un  chose  que  concern  luy  mesme  en  interest, 
et  pur  luy  mesme,  ceo  est  void  pur  ceo  que  il  ne  poet  estre  un 
Judge  en  son  cause  demesne : "  and  a  case  in  Chancery  is  cited 
'*  enter  Sir  J.  Egerton  et  le  Seigneur  de  Derby,  et  Kelley  resolve 
per  le  Seigneur  Chancellor  Coke  et  Dodderidge :  "  This  is  precisely 
in  point.  The  case  referred  to  by  RoUe  is  reported  as  The  Earl  of 
Derby's  case  (4).  The  principle  is  laid  down  in  Littleton,  sect.  212: 
"  It  is  against  reason,  that  if  wrong  be  done  any  man,  that  he 
thereof  should  be  his  own  Judge."  "For"  (says  Lord  Coke  (5) ) 
"it  is  a  maxim  in  law,  aliquia  non  debet  esse  judex  in  propiid  causa. 
And  therefore  a  fine  levied  before  the  bailiffs  of  Salop  was  reversed, 
because  one  of  the  bailififs  was  party  to  the  fine,  quia  non  potest  esse 
judex  et  pars''  This  principle  has  very  often  been  acted  on  with 
respect  to  inferior  Courts.  In  an  Anonymous  case  (6)  in  Salkeld,  it 
is  stated  by  Holt,  Ch.  J.  that  the  mayor  of  Hereford  was  laid  by 
the  heels,  for  sitting  in  judgment  in  his  own  cause.  The  principle 
was  acted  on  in  Reg,  v.  The  Cheltenham  Commissioners  (7),  and  Reg.  v. 

(1)  See  The  Grand  Junction  Canal  (3)  2  Stra.  1173. 
Company    v.    Dimes,    12    Beav.    63;  (4)  12  Co.  Rep.  114. 
Same  v.  Same,  2  Mac.  &  G.  285.  (o)  Co.  Litt.  141  a. 

(2)  See  the  form  of  the  order  post,  (6)  1  Salk  396. 

p.  306.  (7)  56  E.  E.  321  (1  Q.  B.  467). 
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The  Justices  of  Hertfordshire  (i).     *There  is  indeed  one  exception,       Dimes's 


Case. 

[  *657  ] 


which  is  alluded  to  in  Great  Chart e  v.  Kennington  (2),  and  again  by 
Lord  Dbnman,  Ch.  J.  in  Carus  Wilson's  case  (s) :  it  is  necessary,  in 
some  cases,  that  an  interested  party  should  act  as  Judge  when  no 
one  else  can;  under  such  circumstances  "it  becomes  the  unfor- 
tunate duty  of  a  Court  to  act  both  as  party  and  Judge."  But  no 
such  necessity  existed  in  the  present  case.  The  Company,  who 
were  the  plaintiffs  in  the  equity  suit,  knew  that  the  Lord  Chancellor 
was  one  of  them ;  and  it  was  their  duty  to  have  sued  in  the  manner 
provided  by  law  in  such  a  case.  The  proper  course  is  pointed  out 
in  Mitford  on  Pleading,  p.  7,  5th  ed.  It  is  to  frame  the  bill  before 
the  Queen,  and  sue,  exactly  as  if  the  office  of  Chancellor  were 
vacant.  As  they  did  not  do  so,  the  Chancellor  himself  should 
have  declined  to  decide.  When  Dimes  v.  Grand  Junction  Canal 
Company  (4),  which  was  part  of  this  suit,  came  on  to  be  argued  in 
error  in  the  Exchequer  Chamber,  Alderson,  B.,  who  was  one  of 
the  Judges  of  that  Court,  stated  that  he  was  a  shareholder  in  the 
Company,  and  for  that  reason  left  the  Court.  This  is  not  noticed 
in  the  report  of  the  case. 

(WiQHTMAN,  J.:  I  think  this  is  the  proper  time  to  state  that  I 
also  am  a  shareholder  in  the  Grand  Junction  Canal  Company: 
and,  as  my  brothers  Pattbson  and  Colbridoe  are  not,  I  think  it 
better  to  take  no  part  in  this  case. 

Patteson,  J.  enquired  whether  the  warrant  of  committal  was 
that  of  the  Lord  Chancellor  or  of  the  Vice-Changellor.) 

It  is  a  warrant  (5)  signed  by  the  Lord  Chancellor,  and  is  for  a 

*con tempt  by  breach  of  the  injunction  made  by  the  Lord  Chan-       [  «568  ] 

OBLLOR.   It  issued  in  pursuance  of  an  order  of  the  Vice-Chancellor; 

but  he  expressly  declined  to  consider  the  question  of  the  validity  of 

the  Lord  Chancellor's  order,  because  he  was  the  Chancellor's 

deputy. 

Per  CuRUM  (6) : 

Let  a  writ  go.     The  question  may  be  considered  on  the  retnmi 

The  prisoner  was  now  brought  into  Court;  and  the  Keeper's 
return  was  read,  stating :  *'  that,  before  the  coming  of  the  Queen's 

(1 )  66  R.  E.  566  (6  a  B.  763).  (4)  72  E.  E.  3^2  (9  Q.  B.  469). 

(2)  2  Str.  1133.  (6)  See  the  form,  post,  p.  306. 

(3)  68  E.  E.  626  (7  Q.  B.  964, 1016).  (6)  Pattbsok  and  Colxridob,  J  J. 
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DrMB8*8  writ  of  habeas  corpus  to  me  directed,  and  which  is  hereunto  annexed, 
^*"  to  wit  on  the  11th  day  of  January,  1850,  William  Dimes  in  the  said 
writ  named  was  brought  into  my  custody  by  virtue  of  an  order  of 
the  High  Court  of  Chancery,  bearing  date  the  10th  day  of  December, 
1849,  made  by  the  Bight  Honourable  Sir  Launcelot  Shadwbll, 
Knight,  then  being  Vice-Chancellor  of  England,  and  of  which  order 
the  following  is  a  copy. 

'  Vice-Chancellor  of  Monday,  the  10th  day  of  December, 

England.  in    the    thirteenth    year  of    her 

Mr.  Munro,  Majesty  Queen  Victoria,  1849. 

Begistrar.  Between  The  Company  of  Proprietors 

C.  C.  of    the    Grand    Junction    Canal, 

plaintiflfs  ;    and    William   Dimes, 
and  others,  defendants. 

"  *  Whereas  Mr.  Stuart,  Mr.  J.  Parker  and  Mr.  Busk,  of  counsel 
for  the  plaintiffs,  this  day  moved  and  offered  divers  reasons  unto 
[  ♦SBS  ]  this  Court  that  the  defendant  William  *Dimes  might  stand  com- 
mitted for  a  breach  of  the  injunction  issued  in  this  cause  on  the 
6th  day  of  July,  1839,  in  pursuance  of  the  order  of  the  15th  day  of 
June,  1838,  and  continued  by  orders  dated  the  26th  day  of  June, 
1838,  and  the  15th  day  of  December,  1838,  and  made  perpetual  by 
the  decree  made  in  this  cause  on  the  16th  day  of  November,  1846 ; 
and  that  the  said  defendant  might  be  ordered  to  pay  the  costs  of 
the  application,' "  &c.  **  *  Whereupon,  and  upon  hearing  the  said 
writ  of  injunction '  '*  &c.,  **  *  the  affidavits  '  '*  &c.  *'  *  read,  and  what 
was  alleged  by  the  counsel  for  the  plaintiffs  and  for  the  said 
defendant,  this  Court  doth  order  that  the  said  defendant  W.  Dimes 
do  stand  committed  to  the  custody  of  the  Keeper  of  the  Queen's 
Prison  until  the  further  order  of  this  Court,  for  his  contempt  in 
disobeying  the  writ  of  injunction  issued  in  this  cause  on  the  6th 
day  of  July,  1839,  in  pursuance  of  an  order  of  this  Court  dated  the 
15th  day  of  December,  1838.  And  it  is  ordered  that  the  said 
defendant  W.  D.  do  pay  to  the  plaintiffs  their  costs  of  this 
application  '  "  to  be  taxed  &c.     (l.s.). 

** '  C.  M.     Entered.    E.  B.  for  J.  S.' 

•'And  this  &c." 

Sir  F.  Thesiger,  for  the  prisoner,  applied  for  time  to  file 
affidavits  for  the  purpose  of  bringing  before  the  Court  facts  not 
apparent  upon  the  return. 
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Sir  John  Jerns,  Attorney-General,  coiitra  :  Dimbs'b 

Case. 
Affidavits  may  in  some  possible  cases  be  admissible  :  but,  as  it  is 

not  every  affidavit  that  can  be  used,  the  party  who  applies  to  the 

Court  for  delay  ought  to  suggest  what  is  the  nature  of  the  affidavits 

he  proposes  *to  file,  that  the  Court  may  judge  whether  they  can  be       [  •560  ] 

available. 

Sir  F.  Thesiger  : 

As  it  is  conceded  that  there  may  be  some  affidavits  admissible,  it 
follows  that  the  prisoner  is  entitled  to  file  his  affidavits ;  when  they 
are  before  the  Court  it  may  be  argued  that  they  are  not  such  as  can 
be  used :  at  present  it  is  premature  to  discuss  that  point. 

(Patteson,  J.:  If  that  were  so,  liberty  to  file  affidavits  must  be 
granted  in  all  cases  when  applied  for.  That  might  lead  to  much 
delay.) 

The  application  can  be  made  only  by  the  person  in  custody,  who  is 

the  party  prejudiced  by  delay.    There  is,  however,  no  unwillingness 

in  the  present  case  to  state  the  nature  of  the  proposed  affidavits. 

Affidavits  may  be  used  to  impeach  the  legality  of  the  detention  by 

showing  extrinsic  collateral  facts,  consistent  with  the  truth  of  the 

return.     Here  the  prisoner  proposes  by  affidavits  to  admit  that  the 

Lord  Chancellor  did  make  the  order,  but  to  show  the  collateral 

extrinsic  fact  that  he  was  an  interested  party,  and  therefore  without 

jurisdiction.     In  the  case  In  the  Matter  of  Clarke  (i),  Patteson,  J. 

says :  ''  There  is  no  case  in  which  a  party  has  been  allowed  in  this 

way  directly  to  contradict  facts  set  forth  in  an  order.    All  that  the 

Courts  have  permitted  has  been  to  allege  a  collateral  extrinsic  fact, 

confessing  and  avoiding,  as  ib  were,  the  disputed  order."    And  in 

the  case  of  'The  Sheriff  of  Middlesex  (2)  the  distinction  was  pointed 

out  between  affidavits  showing  that  there  was  no  jurisdiction  to 

commit,  which  might  be  used,  and  the  affidavits  in  that  case,  which 

merely  *went  to  show  that  the  jurisdiction  had  been  abused.     In       l*^^^  ] 

Cants  Wilson*8  case  (8)  the  affidavits  which  were  refused  traversed 

the    return.      These    authorities  all   recognize    the   propriety  of 

admitting  affidavits  to  confess  and  avoid,  as  it  were,  the  return 

to  a  writ  of  liabeas  corpus  either  at  common  law  or  under  stat. 

81  Gar.  II.  c.  2.    But,  if  the  present  writ  be,  as  it  is,  within  stat. 

56  Geo.  III.  c.  100,  the  prisoner  may,  by  the  express  enactment 

(!)  57  B.  B.  741   (2  Q.  B.  619,  634).  (3)  68  B.  B.  626  (7  Q.  B.  984). 

(2)  52  B,  B.  337  (11  Ad.  &  El.  273). 
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DiMB8'8  of  that  statute  (s.  8),  controvert  even  the  truth  of  the  return  by 
affidavits ;  Ex  paHe  Beeching  (i).  It  is  not  however  intended  to 
dispute  the  return,  but  to  show  want  of  jurisdiction.  In  a  recent 
case,  not  reported,  where  the  prisoner  was  convicted  of  smuggling 
by  the  justices  of  Kingston-upon-Hull,  affidavits  were  used  to  show 
that  the  alleged  smuggling  was  locally  beyond  the  jurisdiction  of 
the  convicting  justices. 

Sir  J.  Jervis  (Attorney-General),  contra: 

The  question  whether  delay  for  the  purpose  of  filing  affidavits 
may  be  obtained  as  a  matter  of  course  is  of  some  importance.  It  is 
not  necessarily  the  prisoner  who  is  prejudiced  by  delay.  The  same 
rule  must  apply  in  all  cases :  a  prisoner  under  sentence  of  transpor- 
tation, for  instance,  has  a  strong  interest  in  causing  delays.  But  in 
this  case  the  point  does  not  arise,  as  the  nature  of  the  proposed 
affidavits  is  stated.  Assuming  that  the  affidavits  would  show  that 
the  Lord  Chancellor  was  a  shareholder  in  the  Company,  this  could 
not  avail.  It  is  clear  that  this  Court  cannot  directly  review  the 
decision  of  the  Court  of  Chancery.  Can  it  then  do  so  indirectly,  on 
[  •562  ]  a  return  to  a  writ  of  ^habeas  coi^pm  ?  In  a  superior  Court  an 
objection  to  the  jurisdiction  ought  to  be  taken  in  the  Court  itself ; 
and,  if  that  Court  overriTle4t  improperly,  the  remedy  is  in  a  court 
of  error,  not  in  a  co-ordinate  Court.  The  proposed  affidavits  are  to 
be  used  as  the  foundation  of  an  argumeitt^bat  an  objection  in  the 
nature  of  a  plea  to  the  jurisdiction  of  the  CbHj;*  of  Chancery  has 
been  improperly  overruled.  Suppose  there  had  bSfel^n  appeal  to 
the  House  of  liords  on  this  ground,  and  the  House  o^!lli||  had 
decided  that  there  was  nothing  in  the  objection ;  and  supposetft' 
this  writ  of  habeas  coiyus  were  returnable  before  a  single  Judge  at 
chambers  :  could  affidavits  be  received  there  by  the  single  Judge  to 
enable  him  to  decide  whether  the  House  of  Lords  had  acted  without 
jurisdiction  ?  There  is  no  distinction  in  principle  between  that  and 
the  present  case. 

(Pattbson,  J. :  The  question,  whether  this  Court  can  decide  that 
the  Chancellor  acted  out  of  his  jurisdiction,  hardly  arises  yet.  We 
are  now  hearing  you  on  the  point  whether  affidavits  can  be  received 
to  raise  that  question.) 

All  the  cases  agree  that  such  affidavits  are  inadmissible.     In  the 

(1)  4B.  &C.  136. 
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case  In  the  Matter  of  CUirke  (i)  Lord  Dbnman,  Ch.  J.  says :  **  Sup-  Dimm's 
po8e  affidavits  were  offered  to  show  that  the  Master  of  thb  Bolls 
made  his  order  elsewhere  than  in  the  place  where  his  Court  usually 
sits ;  they  could  not  be  received  for  the  purpose  of  proving  that 
what  he  adjudged  to  be  the  Bar  of  his  Court  was  not  so.  The 
adjudication  of  any  competent  authority,  deciding  ou  facts  which 
are  necessary  to  give  it  jurisdiction,  is  sufficient."  In  the  case  of 
The  Sheriff  of  Middlesex  (2)  this  Court  in  effect  decided  that  no  ♦affi-  L  ••'^^•^  ] 
davits  could  be  received  to  show  that  the  House  of  Commons  decided 
against  law  when  they  adjudged  the  sheriff  guilty  of  a  contempt. 
In  Brenan'a  case  (8)  this  Court  refused  to  receive  affidavits  that  the 
Boyal  Court  of  Jersey  had  no  power  to  sentence  the  prisoner  to 
transportation.  Stat.  66  Geo.  III.  c.  100,  which  is  by  sect.  1  con- 
fined to  cases  *'  where  any  person  shall  be  confined  or  restrained 
of  his  or  her  liberty  (otherwise  than  for  some  criminal  or  supposed 
criminal  matter,  and  except  persons  imprisoned  for  debt  or  by 
process  in  any  civil  suit),"  does  not  apply  to  such  a  detention  as 
the  present :  case  of  The  Sheriff  of  Middlesex  (2),  Cams  Wilson's 
case  (4). 

Sir  F.  KeUy  claimed  to  be  heard  on  the  same  side. 

{Sir  F.  Tliesiger :  On  a  preliminary  point  it  is  never  the  practice 
to  hear  more  than  one  counsel. 

Pattbson,  J. :  We  need  not  consider  whether  more  counsel  are 
entitled  to  be  heard  ;  for  at  present  we  are  all  of  opinion  that  this 
return  must  be  read  as  returning  a  committal  by  the  Yice- 
Chancbllor,  and  consequently  that  the  proposed  affidavits  are 
irrelevant.) 

Sir  F.  Thesiger  then  was  called  upon  to  support  the  motion : 

The  return  shows  that  the  warrant  of  commitment  is  signed  by  the 
Lord  Chancellor  himself,  with  liis  initials  C.  C,  as  is  required  by 
the  Act  which  creates  the  office  of  Yice-Chancellor  (5).  Sir  Launcelot 
Shadwbll,  when  the  motion  was  made  to  (Commit  Mr.  Dimes  (6), 
refused  to  entertain  any  question,  on  the  ground  that  he  was  but  an 

(1)  67  B.  B.  741  (2  Q.  B.  633).  Q.  B.  613). 

(2)  52  B.   B.   337   (11   Ad,   &  El.  (4)  68  B.  B.  626  (7  Q.  B.  984). 
273).  (5)  Stat.  53  Geo.  IH.  c.  24.  8.  2. 

(3)  74  B.  B.  409  (10  Q.  B.  492)  ;  see  (6)  Not  reported. 
Craw/i^<r$  came,   78    B.  B.  479  (13 


310  185a     Q.  B.     14  Q.  B.  563—565.  [1r.r. 

DiMBs's  assistant  to  the  Lord  Chancellor,  and  had  *no  power  to  vary  his 
r  *h6i']  decrees.  It  is  not  correct  to  say  that  this  Court  cannot  inquire 
whether  the  Chancellor  acts  out  of  his  jurisdiction.  If  an  action  be 
brought  against  him,  as  in  Dicas  v.  Lord  Brougham  {i)^  or  if  the 
event  of  a  cause  between  two  suitors  in  this  Court  depends  on  the 
validity  of  one  of  his  orders,  as  in  Chiisiie  v.  Unwin(2),  the  Court 
must  enquire  into  his  jurisdiction.  In  Christie  v.  U7iHnn{2)  his 
order  in  bankruptcy  was  impeached  for  want  of  jurisdiction.  All 
that  is  now  claimed  is  the  opportunity  to  prove  facts  showing  a  want 
of  jurisdiction  to  commit.  The  effect  of  proving  these  facts  may  be 
considered  after  the  proof. 

Pattbson,  J. : 

I  cannot  doubt  as  to  the  course  we  ought  to  pursue.  It  seems  to 
me  impossible  to  read  this  return  as  the  return  of  a  committal  by 
the  Lord  Chancellor,  Lord  Cottbnham.  The  return  states  in  distinct 
words  that  the  order  was  made  "by  the  Eight  Honourable  Sir 
Launcblot  Shadwbll,  Knight,  then  being  Vice-Chancellor  of 
England : "  and  a  copy  of  the  order  is  set  out,  which  is  headed 
"  Vice-Chancellor  of  England."  It  is  true  that  there  are  the  letters 
**  C.  C."  attached  to  the  order ;  and  it  is  stated  that  these  are  the 
initials  of  **  Cottbnham,  Chancellor ;  "  and  it  may  be  that  all  orders 
of  the  Vice-Chancellor,  whose  Court  is  a  branch  of  the  Court  of 
Chancery,  must  be  countersigned  by  the  Lord  Chancellor  ;  but 
still  I  cannot  read  the  return  as  stating  that  the  order,  made  in  the 
Court  of  the  Vice-Chancellor  of  England,  was  made  by  Lord  Cot- 
tbnham. Then,  reading  this  return  as  showing  a  committal  by 
[  'ses  ]  order  of  the  Vicb-Chancbllor  of  England  ;  *and  assuming  all  that 
it  is  proposed  to  show  by  the  affidavit,  namely  that  the  committal 
was  for  a  breach  of  Lord  Cottbnham's  injunction,  and  that  he  was 
interested ;  in  what  position  are  we  ?  We  are  not  called  on  to 
enquire  whether  the  injunction  ordered  by  the  Chancellor  is  void ; 
but  whether  the  order  of  committal  made  by  the  Vicb-Chancellor 
is  valid.  Now  the  Vice-Chancellor  had  authority  to  determine 
whether  or  not  there  should  be  a  committal.  He  has  so  deter- 
mined ;  and  in  doing  so  he  has  adjudged  that  there  was  a  valid 
injunction,  and  a  breach  of  it,  such  that  for  that  breach  the  prisoner 
should  be  committed.  If  we  entertain  the  question  whether  there 
was  such  a  valid  injunction,  we  directly  review  the  judicial  decision 

(1)  1  Moo.  &  Eob.  309.  (2)  11  Ad.  &  El.  373. 


VOL.  Lxxx.]         1850.     Q.  B.     14  Q.  B.  565—566.  811 

of  the  Vicb-Chancbllor.     We  can  no  more  do  this  than  the  Court      Dimeh's 
in  the  case  of  The  Sheriff  of  Middlesex  (i)  could  review  the  decision  ^^'* 

of  the  House  of  Commons. 

If  it  had  been  alleged  that  the  Vice-Chancellor  himself  was 
interested,  the  question  would  have  been  diflFerent;  but  the  point 
before  us  is,  not  whether  the  injunction  was  valid,  but  whether 
the  decision  of  the  Vicb-Chancbllor  as  to  its  validity  can  be 
reviewed  here.  The  return  shows  that  the  Vice-Chancbllor 
heard  and  determined  this;  and,  as  it  is  a  matter  within  his 
jurisdiction,  his  determination  is  final.  The  affidavits  cannot  be 
received. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  Whether  a  writ  of  habeas  corpus  be  at 
common  law  or  within  the  provisions  of  stat.  56  Geo.  III.  c.  100,  it 
is  not  every  affidavit  that  can  be  received  on  the  return  to  the  writ. 
Counsel,  therefore,  who  apply  for  time  to  file  affidavits,  *rau8t  [  *^^^  1 
suggest  to  the  Court  the  nature  of  the  affidavits  they  propose  to  use, 
that  the  Court  may  see  whether  they  could  be  used :  and  Sir  F. 
Thesiger  has  properly  stated  the  nature  of  the  affidavits  proposed  to 
be  used  in  this  case.  I  am  of  opinion  that  such  affidavits  are  not 
available.  He  proposes,  not  to  contradict  the  return,  but  to  bring 
before  the  Court  facts  showing,  as  he  contends,  a  want  of  jurisdic- 
tion, not  in  the  Vice-Chancbllor  who  made  the  order  of  committal, 
but  in  the  Lord  Chancellor,  who  issued  the  injunction  for  the 
breach  of  which  the  committal  took  place.  If  it  were  conceded  to 
him  that  the  case  was  as  supposed,  it  would  now  be  immaterial. 
When  the  allegation  was  made  before  the  Vicb-Chancellor  that 
there  was  a  contempt,  this  objection  should  have  been  taken ;  if  it 
was  then  taken,  the  Vick-Chancellor  then  decided  on  it.  The 
affidavits  could  but  go  to  show  that  the  Yice-Chancbllor  came  to 
a  wrong  decision,  in  order  to  lead  us  to  review  his  decision,  which 
we  have  no  power  to  do.  Where  the  judgment  complained  of  is  in 
an  inferior  Court  the  case  is  different.  We  have  before  us  the 
judgment  in  which  the  vice  is  alleged  to  be ;  and  we  have  power  to 
quash  it;  but  we  have  not,  in  the  present  case,  the  injunction 
before  us.  Christie  v.  IJnwin  (2),  which  has  been  cited  in  the  argu- 
ment, does  not  bear  on  the  present  point.  That  was  a  case  in 
which  the  Lord  Chancellor  was  acting  in  a  limited  jurisdiction 
conferred  on  him  by  a  statute ;  and  the  decision  of  this  Court  was 
(1)  62  R.  R.  337  (11  Ad.  &  El.  273).  (2)  11  Ad.  &  El,  373. 
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DiMBti's  that,  when  the  Chancellor  is  acting  in  a  capacity  limited  as  to 
jurisdiction,  it  musl;  be  shown  that  he  acted  within  his  jurisdiction. 
In  the  present  case  the  Vicb-Chancbllor  is  acting  as  a  superior 
Court. 

[  567  ]       Erlb,  J. : 

I  agree  that  the  proposed  affidavits  cannot  be  received.  The 
return  shows  a  committal  by  a  court  of  competent  jurisdiction 
acting  within  its  jurisdiction.  The  attempt  is  to  show  that  that 
Court  should  not  have  adjudicated  as  it  did.  It  has  been  decided 
by  the  Court  of  Common  Pleas,  and,  if  I  am  not  mistaken,  by  the 
Court  of  Exchequer  also,  that  the  courts  of  common  law  will  not  sit 
in  review  of  a  committal  by  the  Court  of  Chancery.  It  seems  to 
me  that  the  objection  raised  here  might  have  been  taken  in  the 
Court  of  Chancery  before  the  Lord  Chancellor,  and  before  the  Vice- 
Chancellor :  and  that  both  of  them  have  decided  on  it.  Their 
decision  cannot  be  reviewed  here.  I  may  observe  that  an  inferior 
Court,  such  as  the  Court  of  Quarter  Sessions,  is  a  Court  over  which 
this  Court  has  a  controuling  power,  and  whose  proceedings  are 
brought  here  by  writ  of  certiorari,  in  order  that  we  may  exercise 
that  controuling  power.  In  that  respect  such  a  Court  diflFers 
from  the  Court  of  Chancery;  and  in  that  respect  cases  before 
us,  which  relate  to  the  inferior  Courts,  are  distinguishable  from 
this. 

Sir  F.  Thesiger  then  admitted  that,  if  he  could  not  bring  the 
extraneous  facts  before  the  Court,  the  return  was  sufficient. 

Prisoner  remanded. 


[671] 


1860.  KEG.   V.   The  INHABITANTS  of  ST.   GILES, 

ilt.ll:  CAMBEEWELL. 


(14  Q.  B.  671—586;  S.  C.  19  L.  J.  M.  0.  122;  14  Jur.  619.) 

By  stat.  6  &  7  Will.  IV.  c.  cxxzvi.,  incorporating  the  London  Cemetery 
Company,  the  Company  were  required  periodically  to  appoint  directors, 
who  should  manage  the  business  and  concerns  of  the  Company  (subject  to 
their  control),  keep  and  use  the  common  seal,  have  the  custody  of  books, 
deeds,  &c.,  call  meetings,  purchase  and  sell  lands,  appoint  and  displace 
chaplains  and  other  officers,  allow  them  stipends,  take  of  them  securities, 
make  contracts  touching  the  Company *s  undertaking,  regulate  the  mode  of 
interment  and  the  disposition  of  vaults,  catacombs  and  graves,  and  the  sums 
to  be  paid  for  exclusive  right  of  burial  therein  and  for  placing  monuments 
Ac,  direct  the  issuing,  receiving  and  disposal  of  the  Company's  moneys, 
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The  Inhabi- 
tants OF 


and  all  their  other  dealings,  superintend  their  correspondence  and  the  Rso. 

keeping  of  their  accounts,  and  do  all  other  things  necessary  for  carrying  on   ^^^  ^«. 
their  business  and  maintaining  actions  or  suits  in  their  name  in  respect  of 
debts  or  contracts  &c.  relative  to  their  moneys,  &c.,  and  making,  enforcing      St!  gVlks, 
and  rescinding  contracts  &c. :  Also  auditors  who  should  examine  the  report,       Camber- 
to  be  made  by  the  directors,  of   disbursements  and  receipts,   audit  the         well. 
accounts  from  vrhich  the  report  was  drawn,  and  inspect  the  vouchers  &c. 

The  Company  had  two  cemeteries,  in  Middlesex  and  Surrey.  The  duties 
and  authority  of  the  directors  extended  to  both. 
On  appeal  by  the  Company  against  a  poor-rate  on  one  of  the  cemeteries : 
Held,  that  they  were  not  entitled  to  deduct  from  the  rateable  value  under 
the  Parochial  Assessment  Act,  6  &  7  Will.  lY.  c.  96,  s.  1 ,  the  salaries  of  the 
directors  and  auditors,  and  the  expenses  of  an  office,  in  London,  at  which 
the  directors  transacted  the  Company's  business. 

On  appeal  (Surrey  Michaelmas  Quarter  Sessions,  1848)  by  the 
London  Cemetery  Company  against  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  St.  Giles,  Camberwell,  in  tlie  county  of  Surrey,  by 
which  the  said  Company  were  rated  for  lands,  catacombs,  vaults 
and  *other  buildings,  used  as  a  cemetery,  and  situate  at  Nunhead  [  *572  ] 
in  the  said  parish,  on  the  sum  of  480Z.  rateable  value,  the  Sessions 
reduced  that  amount  to  877Z.,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  London  Cemetery  Company  is  incorporated  by  an  Act  of 
6  &  7  Will.  rV.  (c.  cxxxvi.,  local  and  personal,  public  (i)  ),  altered  and 
amended  by  another  Act,  of  6  &  7  Vict.  (c.  xxxvi.,  local  and  personal, 
public  (2) ),  both  which  Acts  were  to  form  part  of  this  case.  By 
the  51st  and  52nd  sections  of  the  above  Act  of  6  &  7  Will.  lY.,  the 
Company  was  authorized  to  raise  a  capital  of  100,000Z.,  to  be  divided 
into  5,000Z.  shares  of  20L  each.  And  by  the  Act  of  6  &  7  Vict.  (ss.  5, 
9,  16),  it  was  empowered  to  raise,  by  creating  new  shares,  a  further 
sum  of  45,000Z. ;  and,  upon  half  of  the  sums  so  authorized  to  be 
raised  by  the  said  Acts  being  paid  up,  to  borrow  the  further  sum  of 
15,000Z.,  or  to  raise  the  same  or  any  part  thereof  by  creating 
additional  shares. 

The  Company  is  governed,  and  its  affairs  are  administered,  by  a 
board  of  directors  (8),  two  auditors,  *a  secretary  and  office  clerk,  at       [  •673  ] 

(1)  "For  establishing  cemeteries  (3)  The  directors  were  to  be  elected 
for  the  interment  of  the  dead,  north-  periodically.  Stat  6  v^  7  Will.  IV. 
ward,  southward,  and  eastward  of  the  c.  oxxxvi.  s.  90,  appoints  certain 
metropolis,  by  a  Company  to  be  called  persons  as  the  first  directors  *'  to 
'  The  London  Cemetery  Company.*  "  manage  the  affairs  of  the  said  Corn- 
Sect.  1  makes  them  a  corporation,  pany."  Sect.  91  enacts:  **That  the 
with  power  '*  to  purchase,  hold,  and  business  and  concerns  of  the  said 
sell  lands'*  &c.  for  the  use  of  the  Company  shall  be  carried  on  undei 
undertaking.  the    management   of    the   directors, 

(2)  For  amending  the  former  Act.  subject   to  the    control,  orders,  and 
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WELL. 
[  *S>74  ] 


an  establishment  in  London  for  the  general  business  of  the  Com- 
pany, in  addition  to  a  superintendent,  chaplain,  and  the  necessary 
^servants  at  each  of  the  cemeteries  belonging  to  the  said 
Company. 


directions  of  the  said  Company  to  be 
made  at  any  general  or  special  general 
meeting  as  aforesaid,  and  the  directors 
for  the  time  being  shall  have  the 
custody  of  the  common  seal  of  the  said 
Company,  with  power  to  use  the  same 
on  the  behalf  of  the  said  Company,  and 
also  the  custody  of  the  books,  deeds, 
and  papers  belonging  to  the  said 
Company,  and  also  to  call  special 
general  meetings  of  the  said  Company 

[  573, «.  J  Iqp  ^^y  puj-pose  they  ♦may  think 
proper,  and  (subject  to  the  provisions 
of  this  Act)  to  appoint  the  times  and 
places  of  holding  general  or  special 
genei*al  meetings,  and  shall  have  full 
power  and  authority  to  do  all  acts 
whatever  which  the  said  Company  are 
by  this  Act  authorized  to  do  (except 
as  hereinafter  mentioned)  for  the 
management  and  direction  of  the 
affairs  of  the  said  Company,  and  for 
that  purpose  to  purchase  lands,  tene- 
ments, and  hereditaments,  for  the 
purposes  of  this  Act,  and  to  sell  lands, 
tenements,  and  hereditaments  hereby 
authorized  to  be  sold,  and  to  appoint 
and  displace  all  ministers,  chaplains, 
clerks,  sextons,  officers,  and  servants 
of  the  said  Company,  (except  the 
treasurer"  &c.),  "and  to  allow  to 
such  officers  and  servants  such  sti- 
pends, salaries,  gratuities,  or  recom- 
penses, and  take  such  security  from 
them  or  any  of  them,  as  to  the  said 
directors  shall  seem  proper,  and  upon 
the  death,  resignation,  or  removal  of 
any  of  the  said  officers  or  servants 
from  time  to  time  to  appoint  others  in 
their  respective  places,  and  also  to 
make  contracts  and  bargains  touching 

[  '574,  fi,  ]  the  said  undertaking,  and  to  regulate 
the  mode  of  interment  in  the  said 
cemeteries  respectively,  and  the  dis- 
position of  vaults,  catacombs,  and 
graves,  and  of  the  sums  to  be  paid  for 
the  purchase  of  the  exclusive  right  of 
burial  or  interment  therein,  or  for  the 
right  or  privilege  of  making  or  erect- 


ing vaults  and  graves,  and  of  the  sums 
to  be  paid  for  single  interments,  and 
for  the  privilege  of    placing    monu- 
ments or  tablets  in  the  said  chapel  or 
chapels,  or  in  any  other  part  of  the 
said  cemeteries  respectively,  and  shall 
have    power    to    direct    the    issuing, 
receiving,   and  laying  out,   sale  and 
disposal  of  the  moneys  of  the  said 
Company,  and  all  the  other  dealings 
of  the  Company,  and  to  superintend, 
direct,  and  control  the  correspondence 
and  mode  of  keeping  the  accounts,  and 
to  do  all  other  things  necessary  or 
deemed  by  them  proper  or  expedient 
for  carrying  on  the  business  and  con- 
cerns of  the  said  Company,  and  the 
bringing  and  maintaining  any  action 
or  actions  at  law  or  suit  or  suits  in 
equity  in  the  name  of  the  Company 
for  the  recovery  of  any  debt  or  debts  to 
become  due  to  the  said  Company  in 
respect  of  any  such  sale  or  sales,  or 
otherwise,  and  in  making,  enforcing, 
and    rescinding,     compounding    and 
compromising,  all  contracts  and  bar- 
gains touching  or  in  anywise  concern- 
ing the  same,  and  to  enforce,  perform, 
and  execute  all  the  powers,  authorities, 
privileges,  acts,  and  things  in  relation 
to  the  said  Company,  and  to  bind  the 
said   Company,   except  such    as    are 
hereby  required  to  be  done  at  some 
general  or  special  meeting  of  the  said 
Company ;    and  the  directors  for  the 
time  being  shall  have  power  to  frame 
rules  and  regulations,  and  to  prescribe 
the  orders  and  directions,  for  carrying 
on  the  business  and  concerns  of  the 
said  Company,  and  alter  and  vary  the 
same  from  time  to  time  as  they  in  their 
discretion  ♦shall  think  fit ;  **  such  rules 
and  regulations  to  have  the  force  of 
bye-laws,  provided  they  be  not  repug- 
nant to  this  Act,  &c. ;  "and  that  no 
individual    proprietor     not    being    a 
director  (except   as   hereinafter  pro- 
vided) shall  have  a  right  to  any  inter- 
ference,   management,    direction,    or 
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In  pursuance  of  the  power  and  authority  given  by  the  above  Acts,         Reo. 
the  Company  have  purchased  lands  for,  and  have  established,  two  the  Inhabi- 
cemeteries,  one  at  Highgate  in  Middlesex,  and  the  other  at  Nunhead     ^^^q^^  ^ 
Hill  in  the  parish  of  Camber  well  in  Surrey;  which  latter  is  the      cambeb- 
subject  of  the  present  case.     The  cemetery  at  Nunhead  *inclose8       r  •sys  -i 
fifty  acres  of  land,  for  which  the  Company  paid  15,000/.     The  land 
has  been  ornamentally  laid  out,  and  substantially  enclosed ;  and 
on  it  the  Company  have  built  catacombs  and  vaults,  two  chapels, 
one  for  the  service  of  the  Established  Church,  the  other  for  the  use 
of  Dissenters,  an  entrance  lodge,  and  a  dwelling-house  now  occupied 
by  the  secretary  to  the  Company.      The  total  expenditure  in  the 
purchase  of  the  land,  inclosures,  buildings  and  other  improvements 
amounted  to  65,0002. 

The  cemetery  at  Highgate  occupies  twenty  acres  of  land,  which 
has  been  laid  out  in  a  similar  manner  to  that  at  Nunhead,  and  also 
comprises  catacombs,  vaults,  chapels,  a  lodge  and  dwelling.  The 
total  expenditure  for  the  land,  inclosures,  buildings  and  improve- 
ments amounts  to  65,000/. 

The  Nunhead  cemetery  was  first  opened  for  use  in  1843  :  and  the 
balance  or  surplus  of  the  revenue,  after  deducting  all  the  expenses 
aji  the  cemetery,  but  not  including  any  part  of  the  expenses  of 


control  in  or  over  the  business  or  con- 
cerns of  the  Company,  or  the  capital 
stock  or  effects  thereof.*' 

By  other  subsequent  clauses  the 
directors  are  authorized  to  deliver 
certificates  of  shares  to  proprietors ;  to 
make  calls;  to  cause  proper  account 
books  to  be  kept  by  persons  whom 
they  shall  appoint;  to  cause  yearly 
accounts  to  be  made  up,  and  report 
the  disbursements  and  receipts  at  the 
annual  general  meeting  of  the  Com- 
pany ;  and  to  perform  other  specified 
duties. 

Sect  104  prescribes  the  duties  of  the 
auditors,  who  are  to  be  periodically 
elected,  as  follows.  **  That  the  auditors 
of  the  said  Company  shall  examine  the 
report  of  the  receipts  and  disburse- 
ments of  the  Company  to  be  prepared 
by  the  directors  of  the  said  Company 
previously  to  the  holding  of  the  annual 
general  meetings  of  the  said  Company 
aA  hereinbefore  is  provided,  and  audit 
the  accounts  from  which  such  report 
shall  or  ought  to  have  been  drawn ; 


and  in  order  thereto  the  said  auditors 
shall,  with  the  assistance  of  the  trea- 
surer and  clerks  and  other  officers  of 
the  said  Company,  inspect  and  examine 
all  the  books,  papers,  and  vouchei*8  of 
the  said  Company,  which  they  shall 
think  necessar}' ;  and  after  a  careful 
examination  of  such  i*eport  with  such 
books  "  &c.,  and  correcting  or  altering 
the  same  if  necessary,  such  auditors 
shall,  previously  to  the  day  on  which 
such  annual  general  meeting  is  to  be 
held  at  which  such  report  must  be 
produced,  sign  their  names  at  the  foot 
thereof  in  testimony  of  their  approbn- 
tion  of  the  same:  Provided  always, 
that  in  case  the  said  auditors  shall  in 
the  exercise  of  their  discretion  think  it 
fitting  or  necessary  to  make  any 
observations  upon  any  part  of  the 
accounts  of  the  said  Company  pro- 
duced to  them,  or  shall  disapprove  of 
the  manner  in  which  such  accounts 
are  kept,  they  shall  subjoin  such 
observations  and  disapprobation  t^)the 
said  report,  and  shall  sign  the  same." 
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management  of  the  Company,  has  been  in  each  year  since  that  time 
(omitting  fractions)  as  follows : 

1843 £75 

1844 847 

1845 534  • 

1846 462 

1847 908 

But,  taking  into  account  the  expense  of  management  of  the"*  Com- 
pany, and  dividing  it  equally  between  the  two  cemeteries  of  Highgate 
and  Nunhead,  there  was,  in  the  year  1843,  on  account  of   the 

Nunhead  cemetery,  a  loss  of JE504 

In  1844  a  loss  of 66 

In  1845  a  profit  of      -         -         -        -        -        -        -        -       76 

In  1646  a  loss  of         - 31 

And  in  1847  a  profit  of -         -     462 

The  receipt  and  expenditure  of  the  Company  in  respect  of  each 
cemetery,  as  well  as  for  the  general  purposes  of  the  Company  for 
the  year  1847,  were  as  follows. 

The  case  then  set  forth  the  expenditure  for  each  cemetery,  under 
the  heads,  respectively,  of  wages  to  gatekeeper,  watchman,  gardener, 
and  labourers  employed  in  maintaining  the  cemetery  and  roads  ; 
coals,  candles,  postages  &c. ;  parochial  rates,  taxes  &c. ;  gravel, 
graveboards  &c. ;  salaries  to  chaplain  and  superintendent ;  fees  to 
incumbents  ;  commission  to  undertakers  ;  repair  of  windows  &c.  ^ 
and  the  revenue,  by  sale  of  catacombs,  vaults  and  graves,  by 
common  interments,  and  by  interment  fees  and  extra  charges,  after 
deducting  (i)  the  expenses  in  respect  of  the  said  catacombs,  vaults, 
graves  and  interments  :  and  it  stated  the  following  balances. 

Highgate. 

£     8,    d.  £     8,    d» 

Bevenue,  after  the  last-  \  Balance,  surplus  \ 

mentioned  deductions  4,394  3  9 1  beyond  expenses  [3246  14  11 
Total  expenses     -        -  1,148    8  10 'of  the  cemetery) 

Nunhead. 
Bevenue,  (after  deduc-  \^  .  , 

tionsas above).  -1.881  9  olf*^"*'^' J^'^'^^n  908  18  2 
Total  expenses    -         -     972  10  lo)  ^"^  ^        ' 

(1)  These  deductions  were :  for  Highgate,  1,3727.  13*.  M. ;  for  Nunhead, 
664i.  11«.  lOd. 
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The  case  further  stated  that  the  general  account  of  *the  Company         Reg. 
also  contains  charges  for  the  following  expenses  of  management. 

Office  Expenditure. 

£      8.   d. 

Salaried,  Directors  and  auditors         ....  210  0  0 

Secretary 250  0  0 

Office  clerk 106  1  0 

,      Rent  of  office,  Bridge  Street,  Blackfriars       -  100  0  0 

Repairs,  painting  &c. 30  0  0 

Coals,  gas,  postage  and  petty  expenses  -        -  84  18  5 

•  Advertising 31  9  6 

Printing  and  stationery        -        -        -         -  87  4  0 

Law  charges        -        -        -        -        -         -  13  1  1 

£912  14    0 

On  the  hearing  of  the  appeal,  the  appellants  contended  that  the 
proper  mode  of  ascertaining  the  rateable  value  of  the  cemetery  was 
by  estimating  what  a  tenant  could  afford  to  pay  as  rent  for  it,  he 
being  obliged  to  carry  on  the  concern  in  the  same  way  as  the  Com- 
pany are  by  their  Acts  of  Parliament  compelled  to  do  :  and  that,  in 
order  to  arrive  at  such  rent,  there  should  be  deducted  from 
the  gross  revenue  of  the  Nunhead  Cemetery  (viz.  2,5362.) : 
1.  The  local  expenses  included  in  the  above  account,  viz.  1,6282.  (i), 
which  would  leave  a  balance  of  9082.  2.  Ten  per  cent,  on  2,5362., 
the  amount  of  the  gross  revenue,  for  tenant^s  profits,  viz.  2532. 
8.  One  half  of  9132.,  the  amount  of  the  general  expenses  of  manage- 
ment, including  the  remuneration  to  the  directors  and  auditors,  as 
appears  in  the  account  above  given,  viz.  4562. :  which  sums,  *being  [  *fi7^  ] 
deducted,  would  leave  1992.  as  the  rateable  value  of  the  Nunhead 
Cemetery. 

The  respondents  contended  that  the  profits  derived  to  the  Company 
were  not  the  sole  or  proper  test  of  the  rateable  value  of  the  cemetery ; 
but  the  true  test  was  an  estimate  of  the  rent  at  which  it  might 
reasonably  be  expected  to  let  from  year  to  year  in  the  manner 
prescribed  by  the  Parochial  Assessment  Act,  6  &  7  Will.  lY.  c.  96. 
And  that  a  fair  and  usual  mode  of  ascertaining  this  rent  was  by  a 
per  centage  on  the    outlay  upon   the  land  and  improvements, 

£    «.  d. 
(1)  Expenditure 972  10  10 

Deductions  (an(^,  p.  316)  -        -    654  11  10 

£1,627     2    8 
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Reg.        making  proper  redactions  for  the  repairs  and  maintenance  of  the 

Thk  Inhabi-  property ;  an  estimate  upon  which   principle   would  give  a  much 

TANT8  0F     larger  sum  than  that  at  which  the  parish  have  rated  the  ceme- 
St.  Giles,  ®  ^ 

Camber-  tery.  But,  if  the  revenue  were  to  be  considered  as  a  proper  test  of  the 
value,  they  contended  that  the  Company  were  not  entitled  to  deduct 
the  general  expenses  of  the  management  of  the  Company  separate 
from  the  expenses  of  the  cemetery ;  as  the  property,  for  the  pur- 
pose of  the  parochial  assessment,  ought  to  be  considered  as  in  the 
hands  of  a  tenant  at  a  reasonable  rent,  unincumbered  by  the  expenses 
of  a  large  joint  stock  Company. 

The  Sessions  held  that  the  revenue  derived  by  the  Company  from 
the  cemetery  was  the  proper  criterion  of  its  rateable  value  :  That, 
in  ascertaining  what  a  yearly  tenant  would  give  for  the  cemetery, 
lOL  per  cent,  on  the  gross  receipts  was  a  proper  allowance  for  the 
tenant's  profits:  That  a  portion  of  the  general  expenses  of  the 
management  of  the  Company,  including  the  payments  to  the  direc- 
tors and  auditors  for  their  services,  should  be  deducted ;  and  that 
such  proportion  of  the  total  amount  of  the  general  expenses  as  the 

[  •679  ]  gross  *re venue  of  the  Nunhead  cemetery  bore  to  the  gross  revenue 
of  the  two  cemeteries  should  be  deducted. 

They  therefore  deducted  from  the  said  sum  of  -        JE908 

101.  per  cent,  on  the  gross  receipts,  2,536/.     -     £253 
And    the    said    proportion    of    the    general 

expenses,  viz. 278 

—  531 


Leaving  as  the  rateable  value  of  the  Nunhead 

cemetery  - £'377 

And  the  Sessions  ordered  the  rate  to  be  amended  accordingly,  by 
reducing  the  sum  of  480Z.,  on  which  the  Company  were  therein 
assessed,  to  377/. ;  subject  nevertheless  to  the  opinion  of  this  Court. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  Sessions 
was  correct  in  all  the  above  particulars,  then  the  order  of  Sessions 
was  to  be  confirmed,  and  the  rate  amended  accordingly.  But,  if 
the  Court  should  be  of  opinion  that  the  revenue  derived  by  the 
Company  was  not  the  proper  test  of  the  rateable  value  of  the 
cemetery,  or  that,  in  estimating  the  rateable  value  by  such  test, 
the  Company  were  not  entitled  to  deduct  any  portion  of  the  general 
expenses  of  the  management  of  the  Company,  separate  from  the 
expenses  of  the  cemetery,  or  that,  if  any  deduction  should  be  made 
on  that  account,  it  should  not  include  the  allowances  to  the  directors 
and  auditors,  then  the  order  of  Sessions  was  to  be  quashed,  and  the 
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rate  to  be  confirmed  or  amended  in  such  manner  as  the  Court  of  rbg. 

Queen's  Bench  might  think  fit  to  direct.  The  Inhabi- 

The  case  was  now  argued  (i).  J^^^^  ^' 

^         ^  ^  S  r.  Giles, 


Cambbr- 
Guniey,  Bodkin  and   J.  Clerk,   in   support   of   the   order   of        wki^i-. 

Sessions : 


[580] 


As  to  the  first  point  raised  at  Sessions :  the  criterion  of  rateable 
value  is,  by  stat.  6  &  7  Will.  IV.  c.  96,  s.  1,  the  rent  at  which  the 
property  might  reasonably  be  expected  to  let  from  year  to  year. 
This  cannot  be  estimated  from  the  original  outlay.  The  true  ques- 
tion is,  what  a  tenant  could  give  by  the  year,  with  a  prospect  of 
reasonable  profit.  This  view  has  been  taken,  before  and  since  the 
statute,  in  leading  cases  on  this  subject ;  as  Rex  v.  The  Titistees  of 
the  Duke  of  Bri(lgew<iter{2),  Rex  v.  Woking  (s),  in  which  last  case 
the  tenant's  profit  was  deemed  an  essential  consideration,  and  Reg. 
v.  Overseers  of  Mile  End  Old  Town  (4),  where  the  Court  said  :  "  The 
Company  contend  that  the  division  should  be  according  to  the 
amount  of  fixed  capital  in  each  district.  But  the  rule  of  law,  laid 
down  by  Act  of  Parliament,  for  ascertaining  the  rateable  value  of 
any  subject,  refers  to  an  estimate  of  the  rent  it  should  yield.  The 
outlay  of  capital  might  furnish  no  such  criterion ;  since  it  may 
have  been  injudiciously  expended,  and  what  was  costly  may  have 
become  worthless  by  subsequent  changes."  In  estimating  the  rent 
which  a  tenant  would  pay  for  Waterloo  Bridge,  the  original  outlay 
could  not  be  taken  as  a  test. 

Secondly,  the  general  expenses,  and  among  them  those  of  manage- 
ment, might  be  allowed  as  a  deduction.  The  judgment  of  the 
Sessions  is  conclusive  as  to  their  reasonableness,  unless  this  Court 
think  they  ought  not  to  be  allowed  at  all.  A  proportion  of  the 
outlay  at  the  London  oflfice  must  be  set  against  the  revenue  of  *the  [  *58i  ] 
Nunhead  cemetery. 

(Coleridge,  J. :  Could  that  be  claimed  in  the  case  of  a  proprietor 
of  large  estates,  who  kept  a  central  oflice  for  the  management ;  like 
the  Bedford  oflice  in  London?) 

This  is  not  a  similar  case.  Here  a  place  is  necessary  for  the  very 
transactions,  the  receiving  orders  and  other  dealings,  by  which  the 
profit  is  made.    Expenses  of  actually  conducting  the  business  were 

(1)  Before  Patteeon,  Coleridge  and  (3)  43  B.  K.  289  (4  Ad.  &  Kl.  40). 
Wightman,  JJ.                                                 (4)  74  B.  B.  268,  274  (10  Q.  B.  208, 

(2)  32  B.  B.  674  (9  B.  &  0.  68).  218). 
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considered  to  be  a  proper  deduction  in  Reg.  v.  The  Grand  Junction 
Railway  Company  (i) :  and  they  were  allowed  by  the  parish  officers, 
and  not  afterwards  disallowed,  in  Reg.  v.  The  Great  Western 
Railway  Covipany  (2). 

(Pattbson,  J. :  It  is  very  difficult  to  see  how  the  directors'  and 
auditors'  expenses  could  be  part  of  the  tenant's  outgoings  if  the 
property  were  let  (3).) 

The  answer  is  given  by  the  judgment  of  this  Court  in  Reg.  v.  The 
Grand  Junction  Railway  Company  (4) :  "  Though  the  supposition  of 
a  tenancy  is  to  be  made,  yet  what  the  incidents  of  the  tenancy  must 
be  as  to  actual  terms  and  allowances  must  be  determined,  for  the 
purpose  of  fixing  the  amount  of  the  rate,  by  the  actual  state  of 
things ;  for  this  supposition  of  a  tenancy  is  only  a  mode  of  ascer- 
taining the  existing  value  of  the  occupation  to  the  existing  occu- 
pier." Directors  and  auditors  are  necessary  for  carrying  on  this 
business ;  and  their  exertions  and  influence  assist  the  working  and 
increase  the  receipts. 

(Pattbson,  J. :  If  you  suppose  the  property  let  to  a  tenant, 
directors  and  auditors  are  out  of  the  question.) 

The  Company's  Acts  do  not  contemplate  any  letting.  Regard  must 
be  had  to  the  actual  situation  of  *the  property  under  stat.  6  &  7 
Will.  IV.  c.  cxxxvi.  By  several  enactments  of  that  statute,  the 
Company  must  have  directors  and  auditors. 

(WiGHTMAN,  J. :  You  say  that  under  the  statute  there  can  be  but 
one  kind  of  tenancy,  and  these  expenses  must  be  incident  to  it.) 

That  is  so. 

(Pattbson,  J. :  There  is  great  difficulty  in  applying  the  criterion 
of  value  to  a  tenant  in  a  case  like  this.  Groat  part  of  the  income 
arises  from  sale  of  catacombs :  a  tenant  could  not  make  profit  by 
selling  the  land. 

Coleridge,  J.  referred  to  Reg.  v.  St.  Maii^  Abbot's,  Kensington  (5).) 


(1)  62  R.  R.  275  (4  Q.  B.  18,  41, 42). 

(2)  66  R.  R.  340  (6  Q,  B.  179,  183). 

(3)  See  Beg.  v.  Ovtraeera  of  Milt  End 
Old  Toum,  74  B.  R.  268,  270  (10  Q.  B. 
208,  211.) 


(4)  72  R.  R.  292  (4  Q.  B.  43). 

(6)  54  R.  R.  705  (12  Ad.  &  El.  824). 
See  Bex  v.  Attwood,  30  R.  R.  322,  326 
(6  B.  &  C.  277,  282). 
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There  appears  some  anomaly  in  reckoning  the  produce  from  sales         kbo. 
as  part  of  profits.    But  this  question  is  not  raised  in  the  case.  xhe  Inhabi- 

TANT8  OP 

(CoLBRiDOE,  J. :  Suppose  there  were  only  one  cemetery,   the     ^J^mbeb^' 
Nunhead,  with  an  office  in  London ;  which  would  be  like  the  case        well. 
of  docks  with  a  counting  house  in  the  city.) 

If  the  office  were  merely  for  the  business  of  the  docks,  its  expenses 
would  be  deducted.  If  two  thirds  of  the  expenses  were  attributable 
to  the  docks,  two  thirds  would  be  deducted. 

BovHl  and  Cottier,  contra  : 

First :  It  has  been  found  convenient  in  the  case  of  gas-pipes,  and 
in  other  instances  where  the  exact  value  of  the  occupation  could 
not  easily  be  ascertained,  to  take  a  per-centage  on  the  sum  laid  out 
in  improving  the  land.  The  revenue,  deducting  expenses,  would 
not  be  a  correct  test  in  a  case,  for  instance,  where  80,000^  had 
been  laid  out  on  sixty  acres  of  ground,  but  in  the  particular  year 
there  happened  to  be  no  profit.  Tlie  increased  value  must  be  con- 
sidered. A  branch  railway  yielding  no  profit  has  been  held  liable 
to  rate :  lieg.  v.  The  Great  Western  Railway  Company  (l). 

(Patteson,  J. :  According  to  your  argument,  if  a  person  having       [  683  ] 
sixty  acres  of  land  were  to  spend  60,0002.  upon  it  in  absurdities 
which  produced  nothing,  he  would   be  rateable  in  proportion  to 
the  outlay.) 

An  approximation  must  be  made. 

(WioHTMAN,  J. :  You  need  not  argue  this  point  so  much  at  large. 
Both  sides  agree  that  there  is  an  annual  value ;  and  the  difference 
of  estimate  is  only  the  excess  of  480/.  over  877/.) 

Although  there  were  no  revenue,  the  property  would  be  rateable 
to  some  amount :  therefore  the  outlay  upon  it  must  be  an  element 
in  the  calculation. 

(Coleridge,  J. :  Would  a  tenant  look  at  all  to  the  original  outlay? 
He  must  guide  himself  by  the  annual  revenue.) 

That  is  an  equally  inaccurate  test.  Convenience  is  the  main  reason 
for  adopting  either.    The  question  is,  which  is  most  convenient. 

(I)  66  E.  R.  340  (6  Q.  B.  179). 
B.B. — VOL.  LXXX.  21 
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Then,  as  to  the  costs  of  management.  Expenses  of  direction  and 
management  were  deducted  in  Reg.  v.  The  Grand  Junction  Railway 
Company  {i)  and  Reg.  v.  The  Great  Western  Railway  Company  {2), 
but  without  discussion  in  either  case.  On  the  other  hand,  no  such 
deduction  appears  to  have  been  made  in  favour  of  the  General 
Cemetery  Company  in  Reg.  v.  St.  Mary  Abbot's,  Kensington  (3).  In 
Reg.  V.  Overseers  oj  Mile  End  Old  Town  (4)  the  point  was  not  argued. 
And,  on  principle,  there  is  no  ground  for  making  this  allowance. 
Every  expense  connected  with  the  cemetery  itself  is  already  deducted. 
The  keeping  of  an  office  is  an  expensive  mode  of  managemeht  which 
the  Company  *adopt  for  their  convenience.  The  business  of  a 
mine  or  a  colliery  may  be  carried  on  at  an  office  in  London  or 
Newcastle,  where  the  agency  is  like  that  a  bailiff  managing  the 
estate  of  an  ordinary  landed  proprietor:  but  the  mine  or  the  colliery 
is  not  therefore  estimated  at  a  less  sum  for  the  purpose  of  rating. 
A  brickfield  is  not  rated  at  less  because  the  owner  keeps  an  office. 
And  the  offices  in  question  here  are  not  only  for  managing  the 
cemetery,  but  for  carrying  on  the  internal  affairs  of  the  Company, 
including  transfer  of  shares,  and  other  matters,  which  have  no 
connexion  with  the  actual  use  of  the  land.  Auditors  are  out  of 
place  if  the  Company  be  looked  upon  as  tenants  occupying  at  a 
given  rent.  The  directors  do  not  manage  the  cemetery  itself ;  that 
business  is  under  distinct  officers:  the  directors  look  after  their 
own  interests  and  those  of  the  Company,  and  perhaps,  by  so  doing, 
increase  the  rateable  value  of  the  property,  as  an  individual  land- 
holder might :  but  that  is  not  a  ground  for  diminishing  the  assess- 
ment in  either  case.  Besides,  an  allowance  of  ten  per  cent,  on  the 
gross  receipts  is  made  in  this  case  for  ''  tenant's  profits."  Such  an 
allowance  is  usually  conceded  even  when  the  landlord  himself 
occupies,  on  the  supposition  that  the  person  farming  the  land  is 
entitled  to  a  remuneration  for  his  personal  skill,  industry  and 
intelligence  in  managing  the  estate.  That  remuneration  the  direc- 
tors, as  members  of  the  Company,  receive  here :  and  the  Company 
deduct  also  a  distinct  compensation  to  directors  as  such.  The 
salaries  which  they  receive  are  in  fact  a  part  of  the  profits,  which 
the  Company  distribute  in  this  manner  among  themselves.  The 
rateable  value  of  the  land  is  the  same  whether  the  persons  receiving 


(1)  62  R.  E.  275,  280,  note  (1),  284, 
note  (1)  (4  Q.  B.  18,  24.  note  (n). 
31,  note  (a),  and  note  (ci)  16.,  were 
referred  to. 

(2)  66  R.  R.  340(6Q.  B.  179). 


(3)  54  R.  R.  705  (12  Ad.  &  El.  824, 
827). 

(4)  74  R.  R.  268,  270  (10  a  B.  208, 
211). 
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salary  as  directors  be  many  or  few.     *There  is  no  real  difficulty  in         Rko. 
supposing  this  property  occupied  by  tenants.     Every  lay  corpora-  thb  Inhabi- 
tion  may  lease:  4  Cruise's  Dig.  61,  tit.  32,  Deed,  c.  5,  s.  29;  and     gV^"^^ 
this  power  is  also  incident  to  the  authority  vested  in  the  London      Cambbb- 
Cemetery  Company  by  stat.  6  &  7  Will.  IV.  c.  cxxxvi.  s.  1,  *' to       [•585] 
purchase,  hold  and  sell  lands,"  &c.     A.s  to  the  sale  of  catacombs, 
the  Company  are  not  authorised  by  the  Act  to  sell  the  catacombs 
themselves,  but  "the  exclusive  right  of  burial"  therein:  sects.  10, 
11(1).    The  case,  in  this  respect,  is  like  Reg.  v.  St  Mary  Abbot's, 
Kensington  (2). 

(Patteson,  J. :  The  Company  could  not,  under  the  Act,  let  the 
privilege  of  granting  right  of  burial  in  catacombs  ;  but  they  might 
covenant  to  put  their  seal  to  their  tenant's  grants. 

CoLBBiDOB,  J. :  By  sect.  91  the  directors  have  the  privilege  of 
appointing  a  clergyman :  this  could  not  be  granted  to  a  tenant.) 

Cur,  adv,  vult, 

Fattbson,  J.,  in  the  ensuing  vacation  (February  26th)  delivered 
the  judgment  of  the  Court  : 

The  question  in  this  case  was  whether  the  assessment  of  the 
London  Cemetery  Company  to  the  poor  rate  should  be  reduced 
from  the  sum  of  480Z.  to  8772.,  being  a  difference  of  lOdl. 

Upon  the  argument,  much  discussion  took  place  with  respect  to 
many  of  the  items  of  charge  and  discharge  in  the  account  upon 
which  the  assessment  was  founded ;  but  ultimately  the  question 
turned  upon  the  propriety  of  allowing  a  deduction  on  account  of 
the  general  expenses  *of  the  Company,  including  payments  to  the  [  '^se  ] 
directors  and  auditors. 

It  was  contended,  for  the  Company,  that  certain  expenses  were 
necessary  to  enable  them  to  carry  on  their  affairs  as  regulated  by 
the  Act  of  Parliament,  and  that  without  those  expenses  the  same 
amount  of  revenue  would  not  be  derivable  by  them  from  the  occu- 
pation of  the  land.  The  answer,  however,  which  was  given,  and  to 
which  we  assent,  was,  that  the  expenses  in  question  were  quite 
collateral  to  the  occupation  of  the  land,  and  in  fact  had  nothing  to 
do  with  it.  They  were  modes  of  expending  the  revenue  when 
derived,  but  formed  no  part  of  the  means  necessary  to  acquire  it. 

(1)  It  Lb  not  thought  neoeasary  to      a  form  of  grant 
set  out  theee  clauaes.    The  latter  gives         (2)  64  B.  B.  705  (12  Ad.  &  El.  824). 

21—2 


824  1850.     Q.  B.    14  Q.  B.  586.  [b.r. 

Reo.        The  payment  of  salaries  to  directors,   auditors  and  secretary  is 

TheInhabi-  clearly  an   expenditure  of  profits  derived   from  the  land  for  the 

s^^^iLKB     g^J^^^'al  benefit  and  purposes  of  the  Company  as  such.    None  of  the 

Camber-      cases  cited  on  the  part  of  the  respondents  warrant  a  deduction  on 

WELL.  "^  "^ 

account  of  such  expenses  ;  and,  as  we  are  of  opinion  that  they  ought 
not  to  be  allowed,  there  will  be  judgment  for  the  appellants  that 
the  assessment  be  restored  to  480/. ;  the  amount  of  the  deduction 
which  we  think  ought  not  to  be  allowed  making  more  than  the 
difference  between  480Z.  and  877/.,  the  amount  to  which  it  was 
reduced  by  the  order  of  Sessions. 

Kate  to  be  increased  accordingly  (l). 


I860.  KEG.   V.   The   SOUTHAMPTON   DOCK   COMPANY. 

Kor,  16. 
1851  ^^^  ^-  ■^-  ^^'^— ^^^ »'  8.  C.  20  L.  J.  M.  C.  155  ;  6  l^ail.  Cas.  428  ;  15  Jur.  268.) 

Jan.  22.  On  appeal  by  the  Southampton  Dock  Company  against  a  poor  rate,  and 

case  stated  for  the  opinion  of  this  Court,  the  appellants  claimed  deductions 
L  ^^^  J  from  the  amount  at  which  the  rateable  value  of  their  property  was  assessed, 

as  follows.     (It  is  not  thought  necessary  to  state  the  first  head.) 

2.  For  the  expenses  of  a  steam  tug,  alleged  by  them  to  be  part  of  their 
moveable  plant,  but  by  the  respondents  to  be  independent  of  the  dock 
establishment.  The  Company  were  authorized  by  their  local  Act,  6  &  7 
Will.  IV.  c.  xxix.,  to  build,  purchase  or  hire  steam  tugs  for  the  purpose  of 
towing  vessels  into  or  out  of  the  docks  from  or  to  Southampton  Water,  Ac, 
or  any  part  of  the  British  Channel,  and  to  pay  the  expense  out  of  the  rates, 
rents  and  sums  I'eceivable  under  the  Act.  The  steam  tug  was  used  for  the 
above  puipose,  and  was  found  by  the  case  to  be  an  useful  appendage  to  the 
docks  and  advantageous  to  those  frequenting  them,  and  conducive  to  the 
general  profit  of  the  concern,  though  not  indispensably  necessary,  as 
other  steam-vessels  might  have  been  hired  and  employed,  but  with  less 
convenience  and  advantage : 

Held,  that  the  deduction  was  allowable,  the  steam  tug  being  ancillary  to 
the  dock  undertaking. 

;{.  A  **  personal  remuneration"  to  directors  for  their  trouble,  expense 
and  exercise  of  skill  and  judgment  in  managing  the  Company's  business, 
independently  of  interest  (ol.  per  cent.)  and  tenant's  profit  (20  per  cent). 
The  directors,  sixteen  m  number,  being  proprietoi-s  of  the  Company,  were 
elected  periodically  under  the  Act,  and  were  to  have  the  general  manage- 
ment and  coiitroul  of  the  business  and  concerns  of  the  Company,  keep  and 
use  the  common  seal,  have  the  custody  of  books,  deeds,  &c.,  direct  invest- 
ments and  sales,  and  the  calling  in  and  laying  out  of  moneys  &c.,  and  all 
other  the  dealings  of  the  Company,  cull  meetings,  superintend  corre- 
spondence and  the  keeping  of  accounts,  ascertain  dividends  &c. ;  and,  by  a 
separate  clause,  they  were  empowered  to  direct  and  employ  the  works  and 
workmen,  regulate  the  use  of  the  docks  and  the  amount  of  rates,  rents,  &a, 
to  be  taken,  appoint  and  displace  bankers,  solicitors,  officers  and  workmen, 
&c.,  and  fix  their  salaries.    An  allowance  had,  in  former  years,  been  made 

(1)  See  the  next  case. 
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to  the  directors  for  their  services,  but  it  had  recently  been  waived  by  them,  rj^q^ 

on  account  of  the  smallness  of  the  Company's  dividends  :  r. 

Held,  an  allowable  deduction.  South  a  m  p- 

•  Ton  Dock 

4.  Cranes,  steam  engines,  shears,  and  other  heavy  machinery,  attached  to      company 

the  freehold  and  essential  to  the  business,  but  capable  of  being  detached  as 
easily  and  with  as  little  injury  to  the  freehold  as  other  fixtures  put  up  for 
the  purposes  of  the  tenant's  trade  and  usually  valued  as  between  incoming 
and  outgoing  tenant  : 

Held,  not  an  allowable  deduction :  The  real  property  ought  to  be  assessed 
according  to  its  existing  value  as  combined  with  the  machinery  (1). 

5.  The  income  tax  which  a  tenant  would  have  to  pay  on  his  net  profits 
after  payment  of  his  rent : 

Held,  not  an  allowable  deduction. 

On  appeal  by  the  Southampton  Dock  Company  against  a  rate  for 
the  relief  of  the  poor  of  the  town  &c.  of  Southampton,  pursuant  to 
an  Act  &c.  (18  Geo.  III.  c.  50,  "  for  better  regulating  the  poor,  and 
repairing  *the  highways  within  the  town  and  county  of  the  town  of  [  *•>**«  ] 
Southampton  ")  made,  8th  January,  1849,  by  the  guardians  of  the 
poor  within  the  said  town,  &c.,  pursuant  to  the  said  Act,  and  to 
another  Act  &c.  (Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96), 
the  Sessions  ordered  and  adjudged : 

That  the  said  appellants  are  not  liable  to  be  rated  for  or  in  respect 
of  the  respective  premises  which  are  in  the  aforesaid  rate  and 
assessment  respectively  described  as  **  West  India  Company's 
Manufactory,"  "  Ship  Building  Yard  and  Workshops,"  and  *'  Custom- 
house : "  and  that  the  said  rate  and  assessment  be  amended 
accordingly,  by  striking  out  and  expunging  such  respective  premises 
from  the  assessment  made  on  the  said  appellants :  and  that  the 
rate  be  further  amended  by  reducing  the  rateable  value  of  the 
premises  occupied  by  the  said  appellants  to  8,750Z.,  and  by  reducing 
the  rate  on  the  said  appellants  in  respect  of  such  premises  to 
156/.  58. ;  subject  to  the  opinion  of  the  Court  of  Queen*s  Bench  on 
the  case  after  set  forth.  And  the  Sessions  awarded  &c.  (costs  to 
be  paid  by  respondents  to  appellants).  The  case  was  stated  as 
follows. 

By  a  rate  &c.  (described  as  above),  the  Southampton  Dock 
Company  was  rated  in  the  entire  sum  of  4,071/.  net  estimated 
rental  or  rateable  value,  in  respect  of  their  docks  and  various 
buildings,  warehouses,  stores,  workshops,  shears,  steam  engines, 
water-works,  machinery,  yards  and  buildings  belonging  to  the  said 
Company.    The  Company  appealed  against  this  assessment  at  the 

(1)  Foil.  Jieg,  ▼.  Let  (1866)  L.  E.  1  305,  47  L.  J.  M.  C.  41  ;  Tyne  Boiler 
Q.  B.  250,  35  L.  J.  M.  C.  105;  Laing  Works  y,  Longbenton  Overseers  {IHSQ)  18 
V.  BtBhffpioearmouth  (1878)  3  Q.  B.  D.      Q.  B.  Div.  88,  56  L.  J.  M.  C.  8.--A.  C. 
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Beo.         next  April  Quarter  Sessions  for  the  town  and  county  of  Southampton, 
SouTHAMP.    l^eld  April,  1849 :  and  the  Becorder  reduced  the  amount  of  the  rate 
Comply      to  3,750Z.,  with  *co8ts  to  the  appellants,  subject  to  the  following 
[  *o89  ]       case  for  the  opinion  of  the  Court  of  Queen's  Bench. 

The  Southampton  Dock  Company  was  incorporated  by  stat.  6  &  7 
Will.  IV.  c.  xxix.  (i)  amended  by  stats.  1  &  2  Vict.  c.  Ixii.,  6  &  7 
Vict.  c.  Ixv.,  and  8  &  9  Vict.  c.  xxiii.  (all  local  and  personal,  public) : 
and,  under  the  provisions  and  restrictions  of  these  statutes  (2),  the 
Company  proceeded  to  make  the  docks  and  premises  included  in 
the  rate,  and  to  take  toll,  &c.,  and  the  business  of  the  docks  is  now 
carried  on  under  those  Acts. 

In  the  assessment  on  the  Company,  certain  parts  of  the  above 
premises,  belonging  to  the  Company,  but  exclusively  used  and 
occupied  by  other  persons,  were  included;  and  as  to  these  the 
Sessions  adjudged  that  the  Dock  Company  was  not  rateable  in 
respect  of  them,  but  only  for  the  docks  and  other  premises  occupied 
by  the  Company.  The  following  are  the  particulars  of  the  premises 
so  used  and  occupied  by  other  persons  (that  is  to  say) :  The  Custom- 
house with  the  appurtenances,  leased  to  and  in  the  occupation  of 
her  Majesty's  Commissioners  of  Customs  at  the  rent  of  5001.  lOs. : 
A  manufactory  rented  and  occupied  by  the  West  India  Mail  Packet 
Company  at  the  rent  of  440Z. :  Sundry  workshops  in  the  occupation 
of  J.  White  at  the  annual  rent  of  751.  All  these  premises,  except 
the  Custom-house,  are  within  the  general  outer  inclosure  of  the 
Dock  Company's  premises.  The  Custom-house  itself  is  built  on 
[  ♦590  ]  the  land  taken  by  the  Dock  Company  under  *the  powers  of  one  of 
the  above  mentioned  Acts;  but  it  is  without  the  inclosure:  the 
Customs'  Watch-house  is  within  the  inclosure;  and  both  are  let 
at  an  entire  rent  to  the  Commissioners  of  Customs.  It  was  proved 
that  the  Dock  Company  had  demanded  from  the  West  India  Mail 
Packet  Company  the  poor  rates  due  in  respect  of  that  portion  of  the 
dock  premises  so  occupied  by  them  :  and  it  was  contended  by  the 
respondents  that  the  Dock  Company  was  rateable  for  all  the 
above  premises  ;  and  they  referred  to  the  following  clauses  of  stat. 
13  Geo.  III.  c.  50. 

Section  25,  after  reciting  that  "divers  houses"  "are  let  out  in 
separate  apartments  and  distinct  tenements,  and  other  houses  are 
let  ready  furnished  to  lodgers,  and  divers  persons  have  let  tenements, 

(1)  '*  For  making  and  maintaining  mentioned  in  the  case  were  to  be 
a  dock  or  docks  at  Southampton."  i*eferred  to  as  part  of  it. 

(2)  Copies  of  the  several  local  Acts 
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built  on  ground  appurtenant  to  their  principal  dwelling,  to  strangers         Reg. 
and  others  unable  to  pay  "  rates,  or  improper  to  be  rated,  "  whereby    southamp- 
the  payment  of  the  said  rates "  &c.  **  may  by  some  of  them  be     company. 
evaded "  &c.,  provides  "  that  every   person,  whether  landlord  or 
tenant,  who  shall  let  out  his  or  her  house  in  separate  apartments, 
or  ready  furnished  to  a  lodger  or  lodgers,  or  have  or  let  any  such 
buildings  as  aforesaid,  shall,  for  the  several  purposes  of  this  Act, 
be  deemed  and  taken  to  be  the  occupier  thereof ;  and  such  landlord 
or  landlords,  tenant  or  tenants,  or  any  or  either  of  them,  at  the 
discretion  of  the  said  guardians,  may  be  rated  or  assessed  accord- 
ingly, and  shall  be  liable  and  subject  to  the  payment  of  the  sum 
80  rated  or  assessed."    And,  by  the  26th  section  of  the  same  Act, 
the  goods  and  chattels  of  every  person  renting  or  occupying  any 
such  separate  apartment  in  such  house,  or  renting  or  occupying 
any  such  ready  furnished  or  any  such   tenements,  are  liable  to 
be  distrained  for  payment  *of  the  said  rate ;  and  the  amount  so      C  *^^^  1 
paid  or  levied  may  be  deducted  out  of  the  next  rent  due  to  the 
landlord. 

As  to  the  residue  of  the  property,  in  the  occupation  of  the  appel- 
lants :  their  revenues  are  derived  under  the  provisions  of  their 
Acts  from  tonnage  dues,  rates  on  exports  and  imports,  warehouse 
and  wharfage  rents,  payments  for  using  graving  or  dry  docks,  and 
tolls  paid  by  passengers  landing  or  embarking  at  the  docks.  All 
these  payments  accrue  either  in  respect  of  the  use  of  the  Company's 
premises,  or  for  work  done  by  the  Company's  servants  and  workmen 
for  those  who  use  them.  The  premises  and  business  carried  on  in 
them  are  of  such  a  nature  that  it  cannot  reasonably  be  expected 
that  any  prudent  person  would  become  a  mere  yearly  tenant  of 
them. 

Both  parties  agreed  as  to  the  principle  of  rating  :  that  is  to  say, 
that  the  net  annual  receipts  of  the  Company  should  be  taken 
without  allowing  interest  on  the  original  outlay  in  forming  the 
docks,  or  on  subsequent  loans  for  the  enlargement  or  completion  of 
them :  and,  after  deductin<:r  therefrom  interest  on  the  capital 
necessary  for  carrying  on  the  business  of  the  Company,  tenant's 
profits,  taxes,  and  the  estimated  annual  expenses  of  repairs  and 
renovations,  that  the  residue  was  the  rateable  value. 

The  difference  between  the  parties  arose  on  some  of  the  items 
of  disbursement  and  deduction  claimed  by  the  appellants.  The 
following  is  a  short  statement  of  receipts  and  deductions  as  allowed 
by  the  Court. 
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Rbo.  The  gross  receipts  for  the  year,  exclusive  of  the  rent  of         £ 

SouTHAMP.  the  premises  rateable  separately  -        -            -            -  20,600 

Comply  Disbursements  during  the  same  year,  including  *expenses 

[  *592  ]  of  a  steam  tug,  direction,  insurance,  local  rates,  &c.       -  10,800 


Net  receipts    ;£10,800 


Further  deductions  claimed  and  allowed  were : 

Capital  necessary  for  carrying  on  the  Company's  business ; 

that  is  to  say,  moveable  plant  -  -     £6,900 

Coals  in  store,  materials,  and  cash  balance       -       8,100 


Total  amount  Capital  £15,000 

On  which  last  amount  the  Court  allowed  (under  the  special 
circumstances  of  the  case)  5  per  cent,  interest,  and  20  £ 

per  cent,  for  tenant's  and  trade  profits  -  -  -       3,750 

Estimated   annual   expense  of  repair  and  renovation  of 

moveable  plant  ------  845 

Estimated  annual  repair  and  renovation  of  fixtures  or  fixed 

plant  described  hereafter  -  .  .  -  390 

Annual  repair  and  maintenance  of  the  freehold  premises 
occupied  by  the  Company,  exclusive  of  the  above 
fixtures  -------        1,566 


Total  deductions     £6,550 


Net  rateable  value  in  the  hands  of  a  tenant  -  -     £3,750 

To  which  last  amount  the  rate  was  reduced  by  the  Court. 

The  respondents  objected  to  any  deduction  for  disbursements  in 
respect  of  the  items  of  steam- tug  and  direction. 
[  693  ]  ^g  tQ  tiie  Bteam  tug,  for  the  expenses  of  which  the  Court  allowed 

778Z.,  it  appeared  that  one  had  been  and  was  actually  in  use  by  the 
Dock  Company  for  the  purposes  of  the  docks ;  and  the  Company 
are  empowered  by  the  188th  section  of  the  Dock  Act  (1)  to  build 
or  provide  out  of  the  income  of  the  Company  steam  tugs  for  the 
purpose  of  towing  any  vessels  into  or  out  of  the  docks  from  or  to 

(1)  Stat.  6  &  7  Will.  IV.  c.  xxix.  or  the  river  Itchen,  or  any  part  of  the 

8.  188,  enacts :  **  That  it  shall  be  lawful  British    Channel,  and  to  defray  the 

for  the  said  Company  and  they  are  expenses    of    building,     purchasing, 

hereby  authorised  to  build,  purchase,  hiring,    repairing,  maintaining,    and 

or  hire  any  steam  tugs  or  steam  boats  working  the  same  out  of  the  rates, 

for  the  purpose  of  towing  any  vessels  rents,  and  sums  hereby  authorised  to 

or  ships  into  or  out  of  the  said  dock  or  he  received  and  taken* 
docks  from  or  to  Southampton  Water 


VOL.  Lxxx.]       1851.     Q.  B.     14  Q.  B.  598— 594,  »i. 


829 


Southampton  or  any  part  of  the  British  Channel.  The  steam  tug 
offers  considerable  advantages  to  those  who  use  the  docks,  and  may 
be  fairly  considered  as  an  useful  appendage  to  them,  and  conducive 
to  the  general  profits  of  the  concern.  It  was  not  indispensably 
necessary,  inasmuch  as  the  duty  might  have  been  done  by  hiring 
other  steam  boats  at  Southampton  for  each  occasion,  but  at  less 
advantage  and  convenience  both  to  the  Company  and  the  public 
using  the  docks.  The  value  of  such  a  tug  is  to  be  taken  at  2,500/., 
and  is  included  in  the  estimated  value  of  the  moveable  plant  herein- 
before mentioned.  The  actual  receipts  or  earnings  of  it  for  the 
year  are  included  in  the  above  statement  of  the  general  receipts  of 
the  Company,  and  amounted  to  616Z. 
As  to  direction  (i).     This  was  a  sum  of  1,000/.  heretofore  *paid 


Rbo. 

V. 

Southamp- 
ton Dock 

COMPANT. 


(1)  Stat.  6  &  7  Will.  IV.  c.  xxix. 
R.  67,  enacts :  '*  That  the  husiness  and 
concerns  of  the  said  Company  shall " 
(after  their  first  general  meeting)  **  be 
earned  on  under  the  management  of 
sixteen  directors,  to  be  chosen  from 
time  to  time  from  amongst  the  pro- 
prietors for  the  time  being  of  the  said 
Companr,  qualified  by  holding  fifteen 
shares  or  upwards  each,  together  ♦with 
the  director  (if  any)  to  be  nominated 
by  the  Council  of  the  borough  of 
Southampton,  as  hereinbefore  pro- 
Tided;  and  such  directors  shall  hare 
the  general  management,  direction, 
and  superintendence  and  control  of 
the  business  and  concerns  of  the  said 
Company,  and  the  custody  of  the  com- 
mon seal  of  the  said  Company,  with 
power  to  use  the  same  on  their  behalf, 
and  also  the  custody  of  the  books  of 
account,  and  other  books,  deeds,  and 
papers,  and  shall  have  power  to  direct 
the  investment,  calling  in,  and  laying 
out,  sale  and  disposal,  of  the  stocks, 
effects,  funds,  moneys,  and  securities 
of  the  Company,  and  all  other  the 
dealings  of  the  Company,  and  to  call 
and  appoint  the  times  and  places  of 
holding  general  and  other  meetings  of 
the  proprietors,  and  to  superintend, 
direct,  and  control  the  correspondence 
and  mode  of  keeping  the  accounts,  and 
the  ascertainment  of  dividends  and 
the  profits  or  shares,  and  to  do  all 
other  things  necessary  or  deemed  by 
them  proper  or  expedient  for  carrying 


on  the  business  and  concerns  of  the 
Company,  and  to  enforce,  perform  and 
execute  all  the  powers,  authorities, 
privileges,  acts  and  things  in  relation 
to  the  said  Company,  and  to  bind  the 
said  Company  as  if  the  same  were 
done  by  the  whole  corporation,  except 
such  as  are  hereby  required  to  be  done 
at  some  general  or  special  meeting 
of  the  said  Company;  and  that  the 
directors  for  the  time  being  shall  have 
power  to  frame  rules  and  regulations 
and  prescribe  the  orders  and  directions 
for  carrying  on  the  business  and  con- 
cerns of  the  said  Company,  and  alter 
and  vary  the  same  from  time  to  time 
as  they  in  their  discretion  shall  think 
fit ;  and  all  such  rules  and  regulations 
shall  have  the  force  of  bye-laws,  pro- 
vided the  same  be  not  repugnant  '*  to 
this  Act,  &a ;  **and  that  no  individual 
proprietor  not  being  a  director,  except 
as  hereinbefore  provided,  shall  have  a 
right  to  any  interference,  management, 
direction,  or  control  in  or  over  the 
business  and  concerns  of  the  said  Com- 
pany, or  the  capital  stock  or  effects 
thereof." 

By  other  sections  the  powers  and 
duties  are  specified  more  in  detail ;  and 

Sect.  78  enacts:  "That  the  said 
directors  shall  have  full  power  and 
authority  to  direct  and  employ  the 
works  and  workmen,  and  regulate 
the  use  of  the  said  dock  or  docks,  and 
the  amount  of  the  rates,  rents,  and 
sums   of   money   to   be    taken   and 


[  '694  ] 


[•594.n.] 


880  1861.     Q.  B.     14  Q.  B.  594—596.  [n.R. 

Bbo.        to  the  directors,  under  the  Dock  Act,  as  personal  remuneration  for 

souTBAMP-    managing  the  business  of  the  Company.      The  dividends  of  the 

CoM^iNY^     Company  being  small,   *the  directors  had  in    fact  waived  and 

[  *b9o  ]      declined  to  receive  any  remuneration  for  the  last  year  before  the 

assessment.     The  item  was  allowed  by  the  Sessions  as  a  reasonable 

remuneration  for  the  personal  trouble  and  expense,  and  for  the 

exercise  of  the  skill  and  judgment,  of  a  supposed  lessee  of  the 

(Company  in  managing  the  affairs  of  the  docks,  independently  of  the 

profit  on  capital  embarked  by  him. 

In  addition  to  the  deductions  allowed  by  the  Court,  the  appellants 
claimed  two  further  reductions.  They  contended  that  certain 
fixtures  or  fixed  plant,  consisting  of  cranes,  steam  engines,  shears, 
derricks,  dolphins  and  other  like  ponderous  machinery,  attached  to 
the  freehold  and  essential  to  the  business  of  the  Company,  should  be 
taken  into  account  in  estimating  the  rent,  as  fixtures  for  which  a  tenant 
would  be  required  to  pay  on  taking  possession  of  the  premises  demised, 
and  ought  to  be  treated  as  personal  stock  in  the  nature  of  stock  in 
trade,  and  part  of  the  capital  which  a  tenant  would  have  to  invest 
in  the  business :  that,  if  so  considered,  such  fixtures  would  diminish 
[  *W6  ]  instead  of  increasing  the  *rateable  value  of  the  property  of  the 
Company.  The  fair  value  of  the  fixtures,  if  purchased  by  an 
incoming  tenant,  would  be  6,460Z. :  and  the  Sessions  find  as  a  fact 
that  the  fixtures  in  question  were  attached  to  the  freehold,  but  are 
capable  of  being  detached  from  the  freehold  as  easily  and  with  as 

received  under  the  authority  of  this  vary,  alter,  and  revoke  such  powers 
Act,  and  also  from  time  to  time  to  and  authorities,  and  to  grant  and 
appoint  and  displace  the  banker  or  delegate  others,  whensoever  and  so 
bankers,  and  the  solicitor  or  solicitors  often  as  the  said  directors  may  think 
of  the  said  Company,  and  also  to  proper,  and  shall  have  power  to  dis- 
appoint the  secretary  of  the  said  Com-  place  or  remove  any  secretary, 
pany,  and  all  such  managers,  officers,  managers,  officers,  agents,  clerks, 
agents,  clerks,  collectors,  workmen,  workmen,  and  servants,  either  as 
and  servants  as  the  said  directors  shall  occasion  shall  require  or  as  the  said 
think  proper,  and  to  allow  to  them  directors  in  their  discretion  shall  think 
respectively,  and  also  to  any  director  fit,  and  also  from  time  to  time,  if 
or  directors  authorised  by  any  general  deemed  expedient,  to  appoint  other 
[  *596f  n.  ]  meeting  to  hold  any  office,  •place,  or  persons  to  fill  vacancies  in  their  places 
employment  under  the  Company  as  and  situations  respectively,  occasioned 
aforesaid,  such  salaries,  giatuities,  and  by  such  displacement  or  i-emoval  as 
recompenses  as  to  the  said  directors  aforesaid,  or  by  death,  resignation,  or 
shall  seem  proper,  and  shall  have  otherwise :  Provided  nevei-theless,  that 
power  from  time  to  time  to  delegate  it  shall  not  be  lawful  for  the  said 
to  them  respectively,  by  any  instru-  directors  to  fix  or  order  what  remu- 
ment  in  writing  or  oUierwise,  such  neration  shall  be  allowed  to  the 
powers  and  authoiities  as  the  said  directors  of  the  said  Company  for 
directors  may  deem  expedient,  and  to  their  services  as  directors." 
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little  injury  to  it  as  other  fixtures  put  up  for  the  purposes  of  the         Beo. 
trade  or  business  of  the  tenant,  and  usually  valued  as  between    southamp. 
incoming  and  outp;oing  tenant.     If  these  fixtures  ought  to  be     compan? 
regarded  as  stock  in  trade  or  personal  stock,  then  the  appellants  are 
entitled  to  the  same  deduction  in  respect  of  interest  and  tenant's 
profits,  as  on  the  sum  of  15,0002.  above  mentioned. 

The  appellants  further  claimed  to  deduct  1651.  per  annum  for 
income  tax ;  and  they  claimed  this  reduction,  not  in  respect  of  the 
amount  of  tax  actually  paid  by  them  as  owners  of  the  premises,  but 
in  respect  of  the  estimated  profit  or  income  of  the  supposed  tenant 
of  the  Dock  Company ;  contending  that  the  tax  would  operate  to 
diminish  the  rent  which  the  tenant  would  agree  to  pay.  The 
Sessions  held  that  the  tax,  being  on  the  net  income  of  the  lessee 
over  and  above  the  rent  paid  for  the  premises  by  which  his  profits 
are  earned,  could  not  affect  the  rent ;  and  disallowed  the  deduction. 
The  respondents  did  not  object  to  the  amount  of  this  deduction,  if 
allowed  at  all ;  and  no  point  was  raised  on  the  effect  of  the  payment 
of  the  tax  by  the  Company  under  Schedule  (A.)  of  the  Income 
Tax  (1). 

The  points  in  difference  between  the  parties,  submitted  to  the 
judgment  of  this  Court,  are  therefore  as  follows. 

On  the  part  of  the  respondents : 

1.  That    the  Dock   Company   was   properly   assessed    for    the       F  ^^'^  ] 
premises  hereinbefore  described  as  occupied  by  other  parties. 

2.  That  the  expenses  of  the  steam  tug  ought  not  to  have  been 
allowed. 

8.  That  the  deduction  under  the  name  of  direction  ought  not  to 
have  been  allowed. 
On  the  part  of  the  appellants : 

1.  That  the  fixtures  or  fixed  plant  of  the  Company  as  above 
described  ought  to  have  been  considered  as  capital  or  stock  in  trade. 

2.  That  the  income  tax  on  the  tenant's  income  or  profit  ought 
to  have  been  deducted. 

The  rate,  as  amended  by  the  Sessions,  is  to  be  raised  or  further 
reduced,  amended,  confirmed,  or  referred  back  to  the  Sessions,  as 
this  Court  shall  think  fit. 

The  case  was  argued  in  last  Michaelmas  Term  (2),  on  a  rule 
calling  upon  the  prosecutors  (respondents)  to  show  cause  why  the 

(1)  5  ft  6  Yict.  c.  35,  s.  1,  and  Ix>rd  Campbell,  Ch.  J.,  Coleridge, 
Schedule  (A.)-  Wightman  and  Erie,  JJ. 

(2)  November    16,     1850.      Before 
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Rbo.         order  of   Sessions  should  not   be  quashed,  and   the  rate   further 
SouTHAMP-    amended  by  increasing  or  further  reducing  the  rateable  value  of  the 
Company,     premises  occupied  by  the  appellants,  and  the  rate  in  respect  thereof, 
to  such  sum  or  sums  as  the  Court  should  think  fit. 

M.  D.  Hill  and  Massey  showed  cause  (i) : 

First:  they  admitted,  as  to  the  premises  occupied  by  persons 
[  *598  J  other  than  the  Company,  that  the  Custom-house,  being  *in  the 
occupation,  virtually,  of  her  Majesty,  could  hardly  be  considered  as 
coming  within  stat.  18  Geo.  III.  c.  50,  s.  25.  As  to  the  other 
premises,  they  left  the  case  to  the  decision  of  the  Court  without 
further  argument ;  and,  when  counsel  on  the  other  side  were  heard, 
it  was  considered  as  abandoned. 

Secondly :  the  Recorder  was  wrong  in  treating  the  steam  tug  as 
part  of  the  Company's  floating  capital.  The  use  of  it  is  merely 
collateral  to  the  dock  establishment.  The  question  is  just  the  same 
as  if  the  docks  and  steam  tug  were  the  property  of  a  private 
individual.  Such  a  person,  holding  the  docks,  might  at  the  same 
time  carry  on  twenty  different  trades ;  the  use  of  a  particular 
apparatus  in  these  would  not,  by  any  consequent  loss,  affect  the 
rating  of  the  docks.  The  case  expressly  finds  that  this  vessel  is 
not  essential  to  the  business  of  the  docks,  though  it  is  highly  con- 
venient. It  might  make  the  use  of  them  more  profitable ;  but  so 
might  a  road,  or  any  facility  to  the  resort  of  carriers. 

(Lord  Campbell,  Ch.  J. :  Suppose  the  case  of  a  steam  tug  employed 
on  a  canal.) 

There  the  canal  itself,  the  land  rated,  is  used  by  means  of  the 
steam  navigation.  If,  indeed,  the  Company  took  a  higher  rate  of 
tolls  at  the  docks  in  consideration  of  carrying  by  the  steam  tug,  the 
case  might  be  different ;  but  here  the  '^  earnings  *'  of  the  vessel  are 
evidently  a  distinct  matter. 

(Lord  Campbell,  Ch.  J. :  It  is  found  to  be  an  '^  useful  appendage ' 
to  the  docks.) 

That  does  not  alter  the  real  view  of  the  case:  the  vessel 
may  be  sent  to  the  mouth  of  the  British  Channel.  The 
question  is,  whether  or  not   it   forms   part  of    the  dock  concern. 

(1)  A    question    was    made    which  upon  to  show  cause,  the  counsel  repre- 

party  ought  to  be  first  heard :  and  the  senting  them  should  begin,    though 

Court  ruled  that,  as,  by  the  form  of  they    did    not    support  the  order  of 

this  rule,  the  respondents  were  called  Sessions. 


VOL.  Lxxx.]         1851.     Q.  B.     14  Q.  B.  598—600.  888 

Sappose  the  Company  employed  men  to  haul :  could  they,  on  appeal        Rbo. 
against  a  rate,  deduct  an  amount  by  which  *the  payment  of  such    south  am  p. 
men  might  exceed  the  earnings  they  brought  in  ?    An  analogous     compjT^  "^ 
question  arose  in  Reg.  v.  The  Great  Western  Railway  Company  (i),       [  #599  j 
where  the  Court  refused  to  allow  deductions  in  respect  of  branch 
railways,  unprofitable  in  themselves,  and  serving  merely  to  augment 
the  trafiSc   on    the    main    line;  and  it  was  asked  in  argument 
(p.  194) :    ^*  If  the  owner  of  a  pleasure  garden,  to  which  persons 
were  admitted  for  money,  kept  a  boat  to  bring  persons  across  a  river 
to  the  garden,  could  he  claim  a  deduction  from  the  rate  upon  his 
garden  for  the  expenses  of  the  boat  ?  '* 

(Lord  Campbell,  Ch.  J.:  Does  the  Court  adopt  that  illustration?) 

Another  is  given  in  the  judgment  (p.  206)  :  ^*  If  the  lessee  of  a  coal 
mine  were  to  open  roads  through  adjoining  lands  rented  under  a 
separate  demise,  in  order  to  facilitate  the  access  of  customers  to  the 
mine  and  so  increase  its  profits,  the  expense  of  such  roads  would 
certainly  not  be  an  outgoing  to  be  allowed  for  by  the  overseers.'' 

(Lord  Campbell,  Ch.  J. :  The  road  does  not  come  into  the  mine, 
as  the  steam  tug  does  into  the  docks.) 

It  comes  to  the  pit's  mouth. 

(Lord  Campbell,  Ch.  J. :  The  surface  is  not  rated.  Suppose  a 
crane  were  erected  at  the  docks,  and  separate  charges  made  for  the 
use  of  it.) 

It  would  be  an  annexation  to  the  realty,  and  rateable  with  the 
docks,  on  the  principle  of  Rex  y.  St.  Nicholas,  Gb)\icester{2).  The 
steam  tug  is  independent  of  the  docks.  Others  than  the  Company 
might  work  it  for  the  same  purpose. 

(Erle,  J. :  Do  you  allow  any  kind  of  moveable  plant  to  be  a  fair 
subject  of  deduction  ?) 

A  carriage  on  the  small  railways  from  the  dock  side  to  the  ware- 
houses might  be  so,  because  the  docks  could  not  be  worked 
•without  it.  t  '600  ] 

(Erle,  J. :  Suppose  instead  of  a  tug  there  were  a  hawser,  and 
the  docks  were  so  constructed  that  a  ship  could  not  readily  enter 
them  but  by  help  of  it ;  the  ship  would  have  a  right  to  expect  that 
(!)  66  R.  B.  340  (6  Q.  B.  179).  (2)  Cald.  262. 


884.  1851.     Q.  B.     14  Q.  B.  600—601.  [r.r. 

Kbo.        accommodation;   and  would  not  the  implement  be  a  part  of  the 

souTHAMP-    docks  for  the  purpose  of  assessment  ?) 
TON  Dock 

It  would  locally  belong  to  the  premises,  and  so  might  be  brought 

into  the  assessment.     Questions  of  this  kind  may  depend  on  the 

circumstances  of  each  case ;  the  difficulties  which  arise  press  upon 

those  who  introduce  "  moveable  plant  *'  as  a  subject  of  estimate. 

The  use  of  steam  tugs  is  not,  regularly,  a  part  of  the  dock  business. 

The  docks  remaining  the  same,  ten  tugs  might  be  required  instead 

of  one,  if  many  ships  were  arriving  at  the  same  time. 

(Lord  Campbell,  Gh.  J. :    The  rateable  value  would  increase  in 
proportion.) 

Section  188  enables  the  Company  to  build,  purchase  or  hire,  and  to 
work,  steam  tugs,  and  to  defray  the  expenses  **  out  of  the  rates,  rents, 
and  sums  hereby  authorised  to  be  received  and  taken.'*  That  must 
be  out  of  the  profits,  after  the  deductions  contemplated  by  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  have  all  been 
made. 

(Erle,  J. :  The  section  does  not  say  "  out  of  the  profits."    The 
words  imply  no  more  than  a  payment  out  of  receipts. 

Lord  Campbell,  Ch.  J. :  It  is  meant  that  the  whole  should  be 
productive  as  one  concern.) 

Thirdly :  the  allowance  to  directors  is]  unwarranted.  It  is  not 
reasonable  that  a  member  of  the  Company  should  receive  twenty 
per  cent,  for  tenant's  profits  (in  addition  to  interest),  and  also  a 
recompense  for  direction.  A  tenant  in  the  ordinary  sense  would 
carry  on  his  affairs  without  such  help. 

(Lord  Campbell,  Ch.  J. :  If  he  did  hire  persons  to  do  the  duties 
[  *60i  J       of  clerks,  which  *  these  directors  perform,  would  not  he  be  entitled  to 
a  deduction,  as  for  the  pay  of  other  labourers  ?) 

The  business  they  do  is  that  for  which  the  tenant  claims  his  twenty 
per  cent. 

(Lord  Campbell,  Ch.  J. :  If  he  would  be  obliged  to  hire  persons 
to  do  what  is  done  by  these  directors,  it  would  be  a  deduction.) 

The  directors  do  not  perform  the  office  of  clerks;   they  are  the 
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managers  and  rulers  of  the  concern.     On  this  part  of  the  case        rbg. 
Reg,  V.  St.  Giles,  Camberwell  (i),  is  in  point.  Sodthamp- 

Fourthly :  The  appellants  are  not  entitled  to  the  deduction  in  J^^^  ^^^^ 
respect  of  fixtures.  These  are  not  found  by  the  case  to  be  tenant's 
fixtures.  They  are  at  all  events  something  which  the  tenant  has 
annexed  to  the  rateable  property,  and  which  makes  it  more  valu- 
able, and  fit  to  command  a  higher  rent.  The  rate  ought  not  to 
be  lowered  in  respect  of  these,  but  raised  in  proportion  to  the 
improved  value :  Rex  v.  Lord  OranvUle  (2),  Rex  v.  The  Birmingham 
and  Staffordshire  Qas  Light  Company  {s),  Reg,  v.  Otiest(4,),  Reg,  v. 
The  London  and  South  Western  Railway  Company  (6).  The  rails  on 
a  railway  are  removeable ;  but  while  annexed  to  it  they  contribute 
to  the  rateable  value. 

Fifthly:  The  claim  in  respect  of  income  tax  is  grounded,  not 
upon  any  liability  of  the  Company  as  owners,  but  upon  the  sup- 
position of  a  tenancy,  and  the  assumption  that  a  tenant  would  give 
less  rent  for  the  property  on  account  of  his  being  liable  to  income 
tax.  The  argument  rests  entirely  on  a  passage  of  the  judgment  in 
Reg.  V.  The  Great  Western  Railivay  Company  (6).  *The  Court  there  [  *^^  ] 
expressed  itself  doubtfully;  and  whether  or  not  the  payment  of 
income  tax  had  been  made  under  circumstances  applicable  to  the 
supposed  tenancy  in  the  present  case,  does  not  appear.  It  is  an 
error  to  say  generally  that  the  income  tax  would  operate  in  diminu- 
tion of  the  rents :  the  tax  comes  out  of  each  man's  clear  profits, 
after  deduction  of  rent  as  well  as  the  other  necessary  parts  of  his 
expenditure.  To  hold  that  it  should  make  rent  less  would  be 
throwing  the  tenant's  income  tax  upon  the  landlord. 

If  these  arguments  prevail,  the  Court  will  disallow  all  the 
deductions  claimed,  and  restore  the  rate  to  its  original  amount. 

Greenwood,  Saunders  and  Wise,  contra  : 

As  to  the  second  point :  the  Company  is  empowered  by  statute 
to  create  a  property  for  the  purposes  of  a  dock,  and,  by  the  same 
Act,  to  provide  steam  tugs  for  the  furtherance  of  those  purposes ; 
the  expense  to  be  defrayed  out  of  the  receipts  of  the  dock :  at  least 
no  other  fund  is  assigned.  It  may,  therefore,  be  assumed  that  the 
work  by  steam  is  not  contemplated  as  a  distinct  trade :  and  this  is 
the  more  clear  as  the  expenses  of  it  have  exceeded  7001.  in  a  year, 

(1)  Ante,  p.  312.  (4)  45  B.  R.  842  (7  Ad.  &  El.  961). 

(2)  32  B.  B.  627  (9  B.  &  C.  188).       (d)  do  B.  B.  351  (1  Q.  B.  558,  581). 

(3)  45  B.  B.  572  (6  Ad.  &  El.  634).     (6)  66  B.  B.  340  (6  a  B.  179.  205). 
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Rro.        while  the  receipts  have  been  only  6162.,  which  shows  that  the  work 

souTHAHP.    is  profitable  only  as  subservient  to  the  purposes  of  the  dock.     The 

Compart      ^^^^^  *^g  ^s,  in  fact,  like  the  horses  and  waggons  kept  upon  a 

farm,  which  do  work  there,  and  assist  also  in  carrying  the  produce 

to  market;  but  all  that  they  do  is  contributory  to  the  object  of 

making  up  the  rent.     The  case  of  the  branch  railways,  alluded  to 

[  *603  ]  on  the  other  *side,  is  not  analogous  :  they  are  themselves  a  subject 
of  rate  where  they  lie,  and  not,  like  the  steam  vessel,  removable  to 
the  place  where  the  assessment  is  laid.  These  tugs,  though  detached 
from  the  shore,  are  not,  practically,  different  from  the  long  ropes 
by  which  carriages  are  drawn  from  a  distance  on  the  Blackwall 
and  other  railways.  It  is  true  that  a  ship  is  not  obliged  to  use 
them,  but  may  wait  for  the  two  or  three  winds  which  would  carry 
her  into  this  dock ;  but,  in  like  manner,  a  ship  may  refuse  other 
facilities  offered  by  the  dock,  which  nevertheless  are  considered 
in  an  assessment  as  part  of  the  apparatus,  and  come  within  the 
observation  of  Lord  Dbnman,  Ch.  J.  in  Reg.  v.  The  Great  Western ' 
Railway  Company  {i) ,  that  the  value  of  the  occupation  must  be 
sought  (in  the  case  of  a  railway),  ''not  by  drily  considering  what 
rent  would  be  given  for  so  many  miles  of  railway  as  happened  to 
be  in  the  rating  parish,  apart  from  all  the  actually  co-existing  cir- 
cumstances ;  but  by  including  in  the  consideration  all  such  as  would 
necessarily  attend  upon  the  occupation  under  the  demise,  and 
influence  the  tenant's  mind  as  to  the  amount  of  rent  which  he 
would  give."  Rex  v.  The  Hull  Dock  Company  (2)  is  an  authority 
on  this  as  well  as  on  other  points  of  the  present  case. 

Thirdly:  as  to  the  direction.  But  for  the  decision  in  Reg.  v. 
St.  Giles,  CamberwelUs),  the  case  on  this  point  is  plain.  The 
directors,  under  stat.  6  &  7  Will.  IV.  c.  xxix.,  sects.  67 — 78, 
have  more  various  powers  than  were  given  in  that  case.  The 
functions  are,  at  all  events,  beyond  the  scope  of  an  ordinary  lessee. 

[  '604  ]  Supposing  *it  possible  that  this  property  could  be  tenanted,  the 
lessee  could  only  give  a  general  attention  to  the  management  of 
the  affairs,  and  see  that  proper  persons  were  engaged  to  do  the 
special  duties  which  are  here  entrusted  to  the  directors.  The 
directors  do  not  fill  the  place  analogous  to  that  of  a  tenant:  the 
whole  Company  are  the  tenants. 

(Coleridge,  J. :  Is  it  anything  more  than  a  certain  number  of 

0)  66  E.  R.  340  (6  Q.  B.  201).  (3)  Ante,  p.  312. 

(2)  3  B.  &  U.  510,  528. 


VOL.  Lxxx.]         1851.     Q.  B.     14  Q.  B.  604—606.  337 

the  occupiers  managing  for  themselves  and  the  rest  ?    And  is  not        Reg. 

that  trouble  repaid  out  of  the  twenty  per  cent.  ?)  Southamp- 

ton DooK 
Supposing  the  number  of  proprietors  very  large;  eight  thousand,  for  c^****-*^^'^- 
instance;  they  must  either  hire  persons,  not  proprietors,  at  so  much 
a  year  (if  their  Act  would  allow  this),  to  do  the  particular  duties, 
or  employ  so  many  of  their  body  for  that  purpose,  at  a  like  remunera- 
tion, which  is  the  same  thing,  in  a  pecuniary  view,  as  if  they  called 
in  strangers. 

(Lord  Campbell,  Gh.  J.:  The  argument  is  that  any  personal 
trouble  of  this  kind  taken  by  proprietors  is  recompensed  by  the 
twenty  per  cent.) 

This  is  a  particular  property,  existing  only  by  the  local  Act ;  and 

the  peculiar  state  of  things  under  it  must  be  looked  to.      The 

directors  have  to  do  every  duty  of  management  except  fixing  their 

own  remuneration.     The  Eecorder  conceded  the  allowance,  under 

the  circumstances  of  the  case,  as  a  reasonable  remuneration  for 

"personal  trouble   and  expense,"  and  "exercise"  of  "skill  and 

judgment,"  **  independently  of  the  profit  on  capital  embarked."    It 

often  happens  in  partnerships  tH^t  a  partner  has  an  increased  share 

of  profits  for  his  personal  exertion.     Here  the  same  increase  is 

given   on   the   twenty  per  cent.     In   Rex  v.   The   Oxford   Canal 

Company  (i)   it  was  expressly  held   *that,  on  the  calculation  of       [  *^'^^  ] 

profit,  "the  expense  of  collecting  the  tolls"  must  be  allowed  to 

the  tenant.     It  did  not  appear  in  Reg.  v.  St.  Giles,  Cambenvell(2), 

that  the  directors  did  anything  towards  the  actual  earning  of  profits 

on  the  estate  assessed.   That  was  the  case  of  a  joint  stock  Company 

for  carrying  on  business  in  two  dififerent  places:  it  required  a  general 

management  and  superintendence  not  limited  to  one  or  the  other 

cemetery. 

(Lord  Campbell,  Ch.  J. :  I  believe  that  was  considered  in  the 
judgment  of  the  Court.) 

Here  the  direction  is  for  purposes  confined  to  the  parish  where  the 
rate  is  laid  (3). 

Fourthly :  as  to  the  fixtures,  it  is  difficult  to  contend  with  the 
cases  referred  to  on  the  other  side;  but  the  decisions  have  not 

(1)  10  B.  A  C.  163,  176.  Overseers  of  Mile  End  Old  Tuum,  74 

(2)  AnU,  p.  312.  R.  R  268  (10  Q.  B.  208). 
(.3)  Wise  'referred  here  to  Reg.    ▼. 
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Reg.        been  perfectly  uniform,  and  have  turned  on  circumstancefl  very 
SouTHAMP-    much  differing  in  the  respective  cases.     Rex  v.  The  Bh*mingham 

TON  Dock     ^,j^  Staffordshire  Gas  Light  Company  (i)  appears  to  be  grounded 
Company. 

on  the  opinion  formed  by  the  Court  during  the  argument  in  Reg, 

V.  Guest  {2).    It  is  unreasonable  that,  in  a  parish  where  personal 

property  is  not  rated,  chattels  brought  upon  the  land  by  the  tenant 

and  removeable  by  him  should  increase  the  rate  upon  such  land. 

Upon  this  principle,  a  person  who  has  taken  a  house  with  expensive 

fittings,  paying  for  these  at  his  entrance,  must  be  rated  from  year 

to  year  at  an  amount  much  higher  than  his  rent,  the  price  of  the 

fittings  being  taken  as  so  much  rent  prepaid.     In  many  of  the 

earlier  cases  on  this  subject  it  does  not  appear  whether  or  not 

[  '606  J      *personal  property  was  rated  in  the  parish. 

(Lord  Campbell,  Ch.  J. :  The  question  of  rating  personal  property 
was  never  suggested  in  these  cases.) 

Fixtures  which  do  not  go  to  the  landlord  when  the  tenant  removes 
ought  not  to  be  considered  in  the  assessment. 

(Lord  Campbell,  Ch.  J. :  Their  being  removeable  is  often  matter 
of  contract.  You  would  introduce  a  new  boundary  which  would 
raise  as  many  subtleties  as  the  existing  rule.) 

Fixtures  of  this  kind  may  be  considered  as  part  of  the  "other 
expenses,  if  any,  necessary  to  maintain  "  the  premises  "  in  a  state 
to  command  such  rent,"  according  to  stat.  6  &  7  Will.  IV.  c.  96,  s.  1. 
Lastly :  as  to  the  income  tax,  the  judgment  of  this  Court  in  Reg. 
V.  The  Great  Western  Railway  Company  (3)  is  in  point. 

(Lord  Campbell,  Ch.  J.:  The  tax  is  not  a  deduction,  but  a 
general  charge  upon  the  Queen's  subjects  who  have  150Z.  a 
year  (4).) 

It  is  an  outgoing,  not  distinguishable  in  principle  from  the  poor 
rate,  which  has  been  allowed  as  a  deduction:  Rex  v.  The  Hull 
Dock  Company  (6),  Rex  v.  The  Oxford  Canal  Company  (6).  A  tenant, 
in  estimating  the  rent  he  could  afford  to  pay,  would  consider  the 
income  tax  upon  profits :  and  it  would  make  no  difference  to  him 

(1)  45  R  R.  672  (6  Ad.  &  El.  634 ;  (4)  See  Bex  v.  Adames,  38  R.  R.  223 
see  p.  644,  note  (a)).  (4  B.  &  Ad.  61,  68,  69). 

(2)  46  R.  R.  842  (7  Ad.  &  El.  951).  (6)  3  B.  &  C.  616. 

(3)  66  E.  R.  340  (6  Q.  B.  179).  (6)  10  B.  &  0.  163,  173,  176. 
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whether  the  sum  was  payable  to  a  parochial  or  a  Government        Rbg. 
collector.  Southamp- 

Cur.  adv.  vult.         Jo^^^k 

Lord  Campbell,  Ch.  J.,  in  Hilary  Term  (January  22nd),  1861, 
delivered  the  judgment  of  the  Court: 

1.  The  first  question  which  arose  in  this  case  was,  *  whether  the      [  •607  ] 
appellants  were  liable  to  be  rated  to  the  relief  of  the  poor  in  respect 

of  certain  premises  of  which  they  are  the  owners  hut  not  the 
occupiers  ;  viz.  the  Custom-house,  in  the  occupation  of  her 
Majesty's  Commissioners  of  Customs,  at  the  rent  of  500Z.  10«.  a 
year;  a  manufactory  in  the  occupation  of  the  West  India  Mail 
Packet  Company  at  the  rate  of  4402.  a  year ;  and  several  workshops 
in  the  occupation  of  J.  White  at  the  rent  of  751.  a  year.  The  liability 
of  the  appellants  to  be  rated  for  these  premises  was  rested  on  a 
local  Act  of  Parliament,  18  Geo.  III.  c.  50,  for  regulating  the  poor 
in  Southampton ;  which,  to  remedy  the  inconvenience  produced  by 
persons  letting  small  tenements  to  strangers  and  others  unable  to 
pay  rates,  enacts  that  every  person  who  shall  let  out  his  house  in 
separate  apartments  or  ready  furnished  to  lodgers,  or  shall  so  let 
tenements  built  on  ground  appurtenant  to  his  principal  dwelling, 
shall,  for  the  purposes  of  the  Act,  be  deemed  the  occupier  thereof. 
We  are  clearly  of  opinion  that  this  enactment  does  not  apply  to 
any  of  these  premises,  although  they  be  all  within  the  general 
outer  inclosure  of  the  Dock  Company  except  the  Custom-house, 
which  is  built  on  land  of  the  Company  at  a  considerable  dis- 
tance. Indeed  the  point  was  not  seriously  pressed  by  the  counsel 
for  the  respondents;  and  there  is  no  necessity  for  saying  more 
upon  it. 

2.  But  they  strenuously  objected  to  the  deduction  of  778Z.  from 
the  sum  on  which  the  assessment  was  to  be  made,  for  the  expenses 
of  the  steam  tug,  contending  that  the  steam  tug  was  entirely 
unconnected  with,  or  at  least  collateral  to,  the  trade  of  keeping  the 
docks ;  that  the  Company  carried  on  two  trades ;  and  that  the  loss 

upon  the  trade  of  steam  tug  keepers,  which  was  'unconnected  with  [  *608  ] 
the  property  liable  to  be  assessed,  could  not  be  allowed  as  a 
deduction  from  the  profits  of  the  docks.  But  the  case  finds  that 
the  Company,  being  empowered  by  their  Act  of  Parliament  to 
provide  out  of  their  income  steam  tugs  for  the  purpose  of  towing 
any  vessels  into  or  out  of  the  docks  from  or  to  Southampton  or  any 
part  of  the  British  Channel,  did  employ  for  this  purpose  tlie  steam 
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Bro.  tug  in  question,  which  ''ofifers  considerable  advantages  to  those 
SouTHAMP-  who  use  the  docks,  and  may  be  fairly  considered  as  an  useful 
appendage  to  "  the  docks,  ''  and  conducive  to  the  general  profits  of 
the  concern,*'  although  '*  it  was  not  indispensably  necessary,  inas- 
much as  the  duty  might  have  been  done  by  hiring  other  steam 
boats  at  Southampton  for  each  occasion,  but  at  less  advantage  and 
convenience  both  to  the  Company  and  the  public  using  the  docks." 
We  think  that,  upon  this  statement,  the  steam  tug  must  be  taken 
to  be  ancillary  to  the  docks,  and  part  of  the  floating  capital  used  in 
carrying  on  this  concern.  She  was  sometimes  employed  beyond 
the  limits  of  the  docks ;  but  this  was  only  with  a  view  to  the  trafiSc 
carried  on  in  unloading  and  loading  cargoes  within  the  docks.  It 
was  admitted  that,  if  ropes  fixed  to  a  block  in  the  docks  had  been 
run  out  far  beyond  the  limits  of  the  docks,  and,  being  there  fastened 
to  ships  about  to  enter,  had  been  used  to  draw  them  to  the  wharf 
where  they  were  to  unload,  the  expense  of  these  ropes  would  be  a 
fair  deduction  from  the  profits  of  the  concern  in  estimating  the 
amount  of  the  assessment ;  and  the  expense  of  the  steam  tug  seems 
to  us  to  rest  upon  the  same  principle.  The  account  is  credited 
with  the  616Z.  earned  by  her  ;  and  her  receipts  might  have 
exceeded  her  expenses,  thereby  augmenting  the  sum  to  be  assessed. 
[  609  ]  g    Y!e  entertained  considerable  doubt,  during  the  argument, 

respecting  the  1,000Z.  under  the  head  of  direction,  stated  to  be  **  a 
reasonable  remuneration  for  the  personal  trouble  and  expense,  and 
for  the  exercise  of  the  skill  and  judgment,  of  a  supposed  lessee  of 
the  Company  in  managing  the  affairs  of  the  docks,  independently 
of  the  profit  on  capital  embarked  by  him."  We  were  startled  by 
such  an  allowance  for  what  might  be  supposed  to  be  done  by  the 
lessee  personally,  in  addition  to  BL  per  cent,  interest  on  capital, 
and  20Z.  per  cent,  for  tenant's  and  trade  profits,  although  the 
directors  of  the  Company  had  declined  to  receive  any  remuneration 
for  the  last  year  before  the  assessment.  But  we  have  only  to 
consider  whether,  in  point  of  law,  there  ought  to  be  an  allowance 
in  a  concern  of  this  sort  for  management,  as  well  as  a  percentage 
for  interest  on  capital,  and  tenant's  profits.  The  reasonable 
amount  of  these  must  be  deemed  matter  of  fact,  which  the  Sessions 
have  determined  :  and  the  question  for  us  is  the  same  as  if  the  sum 
put  down  for  management  had  been  60L  after  an  allowance  of  d{. 
per  cent,  on  capital,  and  71.  per  cent,  for  tenant's  profits.  Now, 
looking  to  the  nature  of  this  concern,  and  the  allowance  previously 
received  by  the  directors,  and  to  which  they  were  still  entitled,  we 
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cannot  say  that  there  ought  not  to  have  been  an  allowance  for        reo. 
management,  which  might  be  stated  as  a  reasonable  remuneration    southamp- 
to  the  lessee  of  the  Company  in  the  terms  used  by  the  learned     T^^  ^^^ 
Recorder.      The  case  of    Reg.y.  St   Oiles,   Camberw€ll{i),   was 
strongly  relied  upon  by  the  respondents :  but  there  two  concerns 
had  been  conjoined,  one  of  which  only  was  the  ^subject  of  the  rate ;       [  *6io  ] 
and  an  allowance  was  claimed  in  respect  of  a  payment  made  to  the 
directors  for  managing  both. 

4.  The  fourth  question  arose  upon  a  deduction  claimed  by  the 
appellants,  which  was  disallowed.  They  contended  that  their 
cranes,  steam-engines  and  other  like  ponderous  machinery,  although 
attached  to  the  freehold,  ought  to  be  treated  as  stock  in  trade  and 
part  of  the  capital  which  a  tenant  would  have  to  invest  in  the 
business,  so  as  to  diminish  instead  of  increasing  the  rateable  value 
of  the  property  of  the  Company.  The  Sessions  did  find  as  a  fact 
that  these  fixtures,  worth  6,450Z.  to  an  incoming  tenant,  although 
attached  to  the  freehold,  are  capable  of  being  detached  from  the 
freehold-  as  easily  and  with  as  little  injury  to  it  as  other  fixtures 
put  up  for  the  purposes  of  the  trade  of  the  tenant  and  usually 
valued  as  between  incoming  and  outgoing  tenant.  But  this  is  a 
rate  upon  buildings  to  which  machinery  is  attached  for  the  pur- 
poses of  trade ;  and  it  has  been  solemnly  decided  that  such  real 
property  ought  to  be  assessed  according  to  its  existing  value  as 
combined  with  the  machinery,  without  considering  whether  the 
machinery  be  real  or  personal  property,  or  whether  it  be  liable  or 
not  to  distress  or  seizure  under  a  Jieri  facias,  or  whether  it  would 
go  to  the  heir  or  executor,  or,  at  the  expiration  of  a  lease,  to  the 
landlord  or  tenant :  Rex  v.  The  Birmingham  and  Staffordshire  Gas 
Light  Company  (2),  Reg.  v.  Giust  (a).  In  this  last  case  all  the 
arguments  pressed  upon  us  to  show  that  such  fixtures  are  stock  in 
trade  and  not  to  be  taken  into  account  in  a  rate  on  the  realty  were 

urged,  *but  urged  in  vain.    It  is  of  the  greatest  importance  that  a       [  •6ii  ] 
rule  upon  such  a  subject,  which  has  been  laid  down  and  acted 
upon,  should  be  adhered  to :  and  we  see  no  reason  why  this  rule 
should  be  now  disturbed. 

5.  On  the  last  point  no  reasonable  doubt  can  be  entertained ; 
the  appellants  claiming  a  deduction  of  155/.  for  income  tax  in 
respect  of  the  estimated  profit  of  the  tenant  to  whom  the  docks 
might  be  let.    This  is  not  a  tax  upon  the  subject-matter  rated, 

(1)  AnU,  p.  312.  (3)  45  R.  R.  842  (7  Ad.  &  Kl.  951). 

(2)  45  R.  B.  572  (6  Ad.  &  El.  634). 
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Kbo.        which  the  tenant  as  such  would  be  obliged  to  pay,  bat  upon  the 

souTHAMP-    n^t  income  of  the  tenant  after  paying  the  rent  of  the  premises  by 

Company.     ^^^^^  ^^^^  profits  are  earned.     The  cases  cited  apply  to  local  taxes 

which   affect    the    subject-matter  rated  and  operate  directly  in 

diminution  of  the  rent. 

For  these  reasons  we  are  of  opinion  that  the  learned  Recorder  of 
Southampton  rightly  disposed  of  all  the  questions  brought  before 
him,  and  that  the  order  of  Sessions  should  be  affirmed. 

Order  of  Sessions  ajirmed. 


>8^«-  CHAPMAN  V.  SPELLER(l). 

Feh.  26.  (14  Q.  B.  621—624  ;  S.  C.  19  L.  J.  Q.  B.  239;  14  Jur.  652.) 

r  f;21  1  Assumpsit  by  purchaser  against  vendor  of  goods,  on  an  alleged  warranty 

that  vendor  had  title  to  sell ;  count  for  money  had  and  received.  Flea : 
Non  assumpsit.  The  defendant  at  a  sheriff's  sale  bought  the  goods  from  the 
sheriff  for  18/. :  the  plaintiff,  who  was  also  at  the  sale,  bought  defendant*8 
bargain  of  him  for  5/.,  and  paid  him  the  23/.  Defendant  paid  the  sheriff 
the  18/.,  and  the  sheriff  began  to  deliver  the  goods  to  plaintiff;  but  they 
were  then  claimed  as  not  being  the  property  of  the  execution  debtor,  and 
were  recovered  by  the  true  owner : 

Held,  that  there  was  no  implied  warranty  by  the  plaintiff  that  he  had 
title,  nor  any  failure  of  consideration ;  the  plaintiff  having  paid  the  23/.  to 
the  defendant,  not  for  the  goods,  but  for  the  right  which  defendant  had 
acquired  by  his  purchase ;  and  that  this  consideration  had  not  failed. 

Assumpsit.  First  count,  on  a  warranty  by  the  defendant,  as  vendor 
of  goods,  that  he  had  good  title  to  sell  to  the  plaintiff.  Second 
count,  for  money  had  and  received.  Plea :  Noti  assumpsit.  Issue 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  Hilary 
Term  1849,  it  appeared  that  the  defendant  attended  an  auction  at 
which  the  sheriff  was  selling  goods  seized  under  an  execution,  and 
became  the  highest  bidder  for  a  lot  sold  at  18Z.  The  plaintiff's 
agent,  who  was  also  attending  the  sale,  bought  the  defendant's 
bargain  from  him  at  the  advanced  price  of  28Z.  The  expressions 
used  in  making  the  bargain  appeared  to  have  been,  that  the 
defendant  agreed  ''  to  let  the  plaintiff  stand  in  his  shoes  for  52. " 
The  plaintiff  accordingly  paid  the  defendant  282. ;  and  the  defendant 
paid  to  the  sheriff  18Z.,  and  directed  him  to  deliver  the  goods  to  the 
plaintiff.  The  sheriff  did  deliver  part:  but,  it  being  discovered 
that  the  goods  sold  were  not  the  property  of  the  execution  debtor, 

(1)  Cited  in  Bayueley  v.  Hawley  ^MooZ  -^zeez  (1878)  5  Ind.  App.  127; 
(1867)  L.  E.  2  C.  P.  625,  629,  36  L.  J.  and  see  Sale  of  Goods  Act,  1893  (56  & 
C.  P.  328;  and  Dorah  Ally  Khan  v.      57  Vict.  c.  71),  s.  12  (1).— A.  C. 
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he  did  not  deliver  the  rest ;  and  the  plaintiff  was  obliged  to  restore     Chapmak 
to  the  true  owner  that  portion  which  he  had  received.     On  these      speller. 
facts  a  verdict  was  entered  for  the  plaintiff  for  28Z.,  subject  to  leave 
to  move  to  enter  a  verdict  for  the  defendant.     In  Easter  Term, 
1849,  a  rule  nisi  was  obtained  accordingly. 

Knoivles  and  Corrie  now  showed  cause  (i) ;  [  622  ] 

Since  the  rule  was  obtained,  Morley  v.  Attenhorough  (2)  has  been 
decided  in  the  Exchequer.  In  that  case,  the  actual  point  decided 
was  that,  where  a  sale  was  by  auction,  under  written  conditions 
which  expressly  described  the  subject-matter  of  the  sale  as  forfeited 
property  pledged  before  May,  1844,  the  express  description  of  a 
particular  title  in  the  vendor  prevented  any  implied  warranty  of 
an  absolute  title  from  arising ;  a  decision  not  adverse  to  the 
plaintiff  in  this  case.  But  it  must  be  owned  that  the  reasoning 
and  dicUi  of  the  Court  in  that  case  go  much  farther  ;  and  Parke,  B. 
seems  to  consider  that  in  no  case  is  there  an  implied  warranty  of 
title  merely  from  the  sale  of  chattels.  It  may  be  questioned 
whether  this  is  law.  (As  the  Court  pronounced  no  opinion  on  the 
general  question,  the  argument  upon  it  is  omitted.  Counsel  cited 
the  same  authorities  and  used  nearly  the  same  arguments  as  those 
used  in  Morley  v.  Attenborongh  (2).)  At  all  events,  the  plaintiff  is 
entitled  to  retain  his  verdict  on  the  count  for  money  had  and 
received.  The  consideration  has  totally  failed ;  for  he  has  never 
had  possession  de  facto  of  the  goods  bought 

Barstow,  co^Ura  : 

Morley  v.  Attenborotujh  (2)  was  decided  on  great  consideration ; 
and  probably  no  court  of  co-ordinate  jurisdiction  would  lightly 
question  it :  but  in  truth  the  question,  whether  a  vendor  of  specific 
goods  does  or  does  not  impliedly  warrant  his  right  to  convey  the 
property,  is  quite  irrelevant  to  the  present  case.  Here  the 
defendant  and  the  agent  of  the  *plaintiff  were  both  buying  at  a  [  ♦623  ] 
sheriff's  sale  ;  and  the  defendant  became  the  highest  bidder.  The 
sheriff  always  conveys  property,  sold  under  an  execution,  by  a  bill 
of  sale  without  any  warranty  of  title ;  and  this  is  well  known  to 
every  one  who  attends  such  sales.  Then  the  plaintiff,  knowing 
these  facts  as  well  as  the  defendant,  offers  to  give  him  five  pounds 
to  stand  in  his  shoes.  What  does  that  mean  ?  It  is  to  buy  his 
bargain  for  better  or  for  worse :  the  plaintiff  gives  his  money  to 

(1)  Before  Patteeon,  Opieridge  and         (2)  77  B.  E.  709  (3  Ex.  600). 
£iie»  JJ. 
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Chapman  have  all  the  defendant's  right  and  remedy  under  that  hargam,  and 
Spellee.  "^  more.  It  is  said  that  the  goods  were  not  delivered.  There  is 
no  count  for  not  delivering :  but,  if  there  were,  the  answer  is  plain : 
the  defendant  did  not  under  these  circumstances  contract  to  deliver 
the  goods.  He  contracted  to  transfer  what  right  he  had  against 
the  sheriff  to  cause  him  to  deliver ;  and  that  right  does  not  include 
any  warranty.  Paukb,  B.  said  in  Moi'ley  v.  Attenborough  (i):  **  I 
recollect  contending  before  Sir  James  Mansfield,  that  in  a  sale  by 
the  sheriff  a  warranty  of  title  was  implied,  and  my  position  was 
received  with  much  contempt  and  astonishment,  and  I  was  asked 
to  produce  an  authority  for  it."  The  plaintiff,  when  he  bargained 
to  stand  in  the  defendant's  shoes,  knew,  or  ought  to  have  known 
when  he  bought  such  a  chose  in  action,  that,  if  he  complained  of  a 
want  of  title  in  the  sheriff,  his  complaint  might  be  so  treated. 

Cur.  adv.  vult 

Pattbson,  J.,  in  the  ensuing  vacation  (February  26th),  delivered 
judgment : 

[  624  ]  It  appears  that  certain  articles  had  been  bought,  at  a  sale  under 

an  execution,  by  the  defendant  for  18/.,  which  he  had  paid  the 
sheriff;  and  that  the  plaintiff,  who  had  equal  knowledge  with  the 
defendant  of  the  sale  and  of  the  title  to  these  articles,  bought  from 
tiie  defendant  his  purchase  for  28/. :  the  articles  were  afterwards 
claimed  and  taken  under  a  superior  title ;  and  the  plaintiff  was 
prevented  from  keeping  possession.  He  therefore  claimed  to 
recover  back  the  23Z.  as  money  had  and  received  to  his  use,  on  the 
ground  that  the  vendor  of  personalty  either  warrants  his  title,  or, 
at  least,  is  bound  to  refund  the  price  if  he  has  no  title.  But  we 
are  of  opinion  that  the  facts  do  not  raise  the  point  on  which  he 
relies ;  that  the  true  consideration  was  the  assignment  of  the  right, 
whatever  it  was,  that  the  defendant  had  acquired  by  his  purchase 
at  the  sheriff's  sale ;  and  that  this  consideration  has  not  failed. 

In  deciding  for  the  defendant  under  these  circumstances  (2),  we 
wish  to  guard  against  being  supposed  to  doubt  the  right  to  recover 
back  money  paid  upon  an  ordinary  purchase  of  a  chattel,  where  the 
purchaser  does  not  have  that  for  which  he  paid. 

Rul€  absolute. 

(1)  18  L.  J.  Ex.  150.  This  dictum  warranty  of  title  is  now  implied  in  a 
is  not  noticed  in  the  report  in  3  Ex.  contract  of  sale,  '*  unless  the  circum- 
oOO.  stances  of  the  contract  are  such  as  to 

(2)  See  Sale  of   Goods    Act,    1893  show  a  different  intention. "^A.  C. 
(56  &  57  Vict.  c.  71),  s.  12  (1).     A 
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Plaintiff  in  Jjondon  contracted  to  buy  of  D.  6,000  bags  of  rice,  to  arrive 
from  Madras  by  the  ship  E.  B.  before  the  end  of  May :  and  he  contracted 
with  W.  to  sell  him  the  same  rice,  to  arrive  as  above,  at  an  advanced  price. 
Plaintiff  then  effected  an  insurance  at  and  from  Madras  to  London  on  profit 
on  rice,  loaden  or  to  be  loaden,  and  also  upon  the  body,  tackle  &c.  of  the 
ship  A'.  B.,  beginning  the  adventure  upon  the  goods  from  and  immediately 
after  the  loading  thereof  aboard  the  said  ship  at  Madras.  The  ordinary 
perils  were  insured  against.  Premium  21.  10^.  per  cent.  The  rice  was  all 
ready  to  be  8hipj)ed  on  board  the  E,  B,  and  conveyed  to  London  for  plain- 
tiff's vendors,  and  1,200  bags  were  actually  on  board,  when,  by  perils  of 
the  sea,  the  ship  was  disabled,  and  prevented  from  performing  the  voyage, 
and  the  rice  on  board  spoiled;  and  plaintiff's  contracts  both  of  purchase 
and  sale  became  inoperative.  In  an  action  by  plaintiff  on  the  policy,  for  a 
total  loss  in  respect  of  4,800  bags,  the  insurers  having  settled  for  the  1,200 : 

Held,  by  the  Court  of  Queen's  Bench : 

That  the  plaintiff's  expected  profit  was  an  insurable  interest  (1),  and  well 
insured  by  this  policy. 

And  that  it  was  not  necessaiy  to  the  plaintiff's  right  of  recovery  that  the 
4,800  bags  should  have  been  actually  on  board ;  the  ship  having  been  at 
Madras  ready  to  take  in  the  cargo,  and  having  been  disabled  from  doing  so 
by  no  cause  but  peril  of  the  sea. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in 
Q.B.: 

That  the  plaintiff's  interest  in  profit  was  insurable  (1) :  But 

That  it  was  not  properly  insured  by  a  policy  in  this  form,  except  as  to 
the  rice  actually  put  on  board  (2). 

And  that,  if  the  rice  on  shore  could  have  been  considered  a  subject- 
matter  of  the  insurance  under  this  policy,  the  loss  in  respect  of  the  rice 
was  not  occasioned  by  peril  of  the  sea,  within  the  meaning  of  the  policy, 
but  was  only  consequential  upon  other  loss  occasioned  by  that  peril. 

Covenant.  The  declaration  stated  that,  before  the  making  of 
the  policy  after  mentioned,  viz.  on  9th  January,  1847,  at  London, 
the  plaintiff  agreed  to  buy  of  one  John  Drake,  as  and  being  the 
agent  of  certain  persons  carrying  on  business  under  the  name  of 
Dronhet,  Gardiner  &  Co.  (whose  names  are  not  otherwise  known 
to  plaintiff),  and  J.  D.,  as  and  being  such  agent,,  then  agreed 
to  sell  to  plaintiff,  certain  goods  then  supposed  to  have  been  shipped 
at  Madras  on  board  of,  and  expected  to  arrive  by,  a  vessel  called 
the  Edward  Bilton,  from  Madras,  to  wit  6,000  bags  of  rice  at  Ids, 
per  cwt.,  to  agree  with  certain  samples,  and  to  arrive  on  or  before 
the  end  of  *May  then  next,  guaranteed  equal  in  quality  to  said       [  *636  ] 

(1)  Appro ve<l    in     W'tUvu    v.   Jonen  (2)  Approved  in  lumau    Sttum$hip 

(1867)  L.IL  2  Ex.  139, 146,  36 L.J.  Ex.  Co.  v.  BUchoff  (1882)  7  App.  Ca.  670, 

130;  Mitckenzir  v.  Wlntwinih  (1875)  1  676,  52  L.  J.  Q.  B.  169.— A.  C. 
Ex.  i>iv.  36,  41,  Ab  L.  J.  Ex.  233. 
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samples  or  an  allowance  to  be  made :  the  ship  to  be  at  liberty  to 
go  to  any  port  in  Great  Britain,  &c.  (Then  followed  terms  of  the 
contract,  as  to  mode  of  payment  and  allowances,  which  it  is  unneces- 
sary to  set  forth  ;  see  pp.  849,  850,  post.)  And,  the  said  contract 
for  purchase  &c.  having  been  so  made,  afterwards,  to  wit  on  16th 
January,  a.d.  1847,  plaintiff  agreed  to  sell  to  certain  persons,  to 
wit,  certain  persons  carrying  on  trade  and  business  under  the 
name  and  style  of  Messrs.  J.  and  C.  Woodhouse  (names  not  other- 
wise known  to  plaintiff),  who  then  agreed  to  buy  of  plaintiff,  the 
said  goods,  to  wit  the  said  6,0(K)  bags  of  rice  then  still  supposed  to 
have  been  shipped,  and  expected  to  arrive,  as  aforesaid,  at  the 
price  of  20$.  Hd.  per  cwt.,  and  upon  the  like  terms  and  conditions 
in  all  respects,  except  the  amount  of  the  price  thereof,  as  were 
agreed  upon  between  the  plaintiff  and  the  said  John  Drake  as  first 
aforesaid.  And  plaintiff  thereupon  then,  and  from  thence  until 
and  at  the  time  of  the  making  the  policy  of  insurance  hereinafter 
mentioned,  had  just  reason  to  expect  and  did  expect  that  he  would, 
by  reason  and  means  of  the  premises,  and  of  the  arrival  of  the 
said  rice  as  aforesaid,  and  the  performance  of  the  said  contracts, 
make  a  profit  (to  wit)  to  the  amount  of  675Z.,  on  and  in  respect  of 
the  said  rice.  And  thereupon,  after  the  making  of  the  said  con- 
tracts, and  whilst  the  said  rice  was  still  supposed  to  have  been 
shipped,  and  expected  to  arrive,  as  aforesaid,  to  wit  on  18th 
January,  a.d.  1847,  a  certain  policy  of  insurance  was,  at  the 
instance  of  the  plaintiff,  and  in  consideration  of  certain  premiums 
&c.,  made  by  and  sealed  with  the  common  seal  of  the  defendants 
iprofert):  *By  which  policy  of  insurance  the  plaintiff,  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of  all  and.  every 
other  person  or  persons  to  whom  the  same  did,  might  or  should 
appertain  &c.,  did  make  assurance  upon  the  expected  profit  on  the 
said  rice,  to  wit  the  profit  aforesaid,  and  cause  himself  and  them 
and  every  of  them  to  be  assured  by  the  defendants,  lost  or  not  lost, 
in  respect  of  the  same,  at  and  from  Madras  to  London :  which  said 
policy  was  and  is  of  the  tenor  following,  that  is  to  say : 

The  declaration  then  set  out  the  policy,  by  which  **£.  M*Swiney, 
as  well  in  his  own  name*'  as  in  those  of  all  to  whom  it  might 
appertain,  made  assurance,  ''  lost  or  not  lost,  at  and  from  (i) 
Madras  to  London,  with  have  to  touch  at  all  ports  and  places  on 
titiier  side  of  and  at  the  Cape  of  Good  Hoix  for  all  purposes,  being  on 
profit  on  lice,  upon  any  kind  of  goods  and  merchandize  whatsoever 
(1)  The  words  in  italics  were  written  on  blanks  of  the  printed  form. 
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loaden  or  to  be  loaden;  and  also  upon  the  body,  tackle/'  &c. 
of  and  in  the  ship  ''called  the  Edward  Bilton,  burthen"  &c., 
whereof  is  master  &c. :  ''beginning  the  adventure  upon  the  said 
goods  and  merchandises  from  and  immediately  following  the 
loading  thereof  aboard  the  said  ship  at  Madras:  and  upon  the 
said  ship  &c. ;  and  so  shall  continue  and  endure  during  her  abode 
there  upon  the  said  ship  &c. ;  and  further  until  the  said  ship,  with 
all  her  ordnance,  tackle,  apparel  &c.,  and  goods  and  merchandises 
whatsoever,  shall  be  arrived  at  London :  upon  the  said  ship  &c. 
until  she  hath  there  moored  at  anchor  twenty-four  hours  in  good 
safety,  and  upon  the  goods  and  merchandises  until  the  same  be 
there  discharged  and  safely  ^landed.  And  it  shall  be  lawful ''  <&c. : 
liberty  for  the  ship  to  touch  and  stay  &c. ;  valuation  clause  (not 
filled  up) ;  perils  insured  against  to  be  "  of  the  seas,  men  of  war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea,  arrests,  restraints,"  &c.  of 
all  Kings,  Princes,  &c.,  "barratry  of  the  master  and  mariners ;  and 
of  all  other  perils,  losses  and  misfortunes  that  have  or  shall  come 
to  the  hurt,  detriment  or  damage  of  the  said  goods  and  merchan- 
dizes and  ship  &c.  or  any  part  thereof:  "  liberty  to  the  assured  to 
sue,  labour,  &c.  about  the  defence,  recovery  &c. :  policy  to  be  of  as 
much  force  as  the  surest  policy  &c. :  And  the  insurers  confessed 
themselves  paid  "  the  consideration  due  unto  them  for  this  assur- 
ance by  the  assured,  at  and  after  the  rate  of  two  pounds  ten  shillings 
per  cent."  Sum  insured,  "«u;  hundred  pounds:''  clause  as  to 
average.  The  declaration  then  averred  that  the  said  corporation 
thereupon  became  insurers  to  the  plaintiflf  for  the  said  sum  of  600Z. 
upon  and  in  respect  of  the  said  expected  profits  on  the  said  rice, 
so  agreed  to  be  bought  and  sold  as  aforesaid,  against  the  risks 
aforesaid. 

It  was  then  averred.  That,  heretofore  and  before  the  damage  and 
loss  after  mentioned,  to  wit  on  20th  October,  a.d.  1846,  the  said 
ship  was  at  Madras  aforesaid,  and  was  then  ready  and  about  to 
take  the  said  rice,  to  wit  the  said  6,000  bags  thereof,  on  the  voyage 
in  the  said  policy  mentioned  to  London  aforesaid;  and  the  said 
rice,  to  wit  the  said  6,000  bags  thereof,  being  of  good  quality,  to 
wit  equal  to  the  said  samples,  was  then  ready  and  about  to  be 
taken  in  the  said  ship  on  the  said  voyage  in  the  said  policy 
mentioned,  and  consigned  to  the  said  persons  who  agreed  to  sell 
the  same  to  the  plaintiff  as  ^aforesaid ;  and  a  part,  to  wit  1,200 
bags,  of  the  said  rice  were  then  shipped  and  loaded  on  board  the 
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said  ship  for  the  purpose  of  being  carried  on  the  said  voyage  to 
London  aforesaid ;  and  the  residue  of  the  said  rice,  to  wit  4,800 
bags  thereof,  were  then  at  Madras  aforesaid  ready  and  about  to  be 
loaded  on  board  the  said  ship  for  the  purpose  of  being  carried  on 
the  said  voyage  to  London  aforesaid ;  and  the  said  rice,  to  wit  the 
said  6,000  bags  thereof,  were  then  ready  and  about  to  be,  and 
would  then  have  been,  carried  to  London  in  the  said  ship,  and  the 
said  profits  made  by  the  plaintiff  in  respect  thereof,  but  for  the 
damage  and  loss  hereinafter  mentioned.  And  the  said  ship  then, 
and  whilst  she  was  at  Madras  aforesaid  ready  and  about  to  take  on 
board  the  rest  of  the  said  rice  and  proceed  therewith  on  the  said 
voyage,  was  by  the  perils  of  the  seas  and  by  stormy  and  tem- 
pestuous weather  greatly  damaged  and  injured,  and  rendered 
incapable  of  taking,  and  by  reason  thereof  did  not  take,  the  said 
rice  or  any  part  thereof  on  the  said  voyage  to  London,  &c.  so  as  to 
enable  plaintiff  to  make  the  said  profit,  or  any  profit,  thereof :  and 
the  said  part  of  the  said  rice  so  on  board  of  the  said  ship  was  then 
by  reason  of  the  said  perils  spoilt  and  lost,  so  that  no  profit  could 
be  or  was  made  of  the  same :  and  the  said  residue  of  the  said  rice 
was  then  by  the  said  perils  prevented  from  being  shipped  and 
loaded  on  board  the  said  ship  and  carried  on  the  said  voyage. 
Averment  that,  by  reason  of  the  perils  aforesaid,  the  same  being 
perils  insured  against  by  the  said  policy,  the  said  vessel  was  wholly 
prevented  from  arriving,  and  did  not  arrive,  with  the  said  rice  or 
any  part  thereof,  on  or  before  the  end  of  May,  1847,  which  had 
elapsed  before  this  suit,  or  at  all,  so  as  that  ^plaintiff  could  make 
the  said  profit  or  any  profit  of  the  same ;  and  the  said  profit  on  the 
said  rice  so  insured  &c.,  during  the  said  risk  &c.,  then  became  and 
was,  by  perils  insured  against  by  the  said  policy,  to  wit  by  the  said 
perils  of  the  sea  &c.,  wholly  lost  to  the  plaintiff,  and  plaintiff  was 
thereby  damnified  to  a  large  amount,  to  wit  675Z.  Averments, 
that  plaintiff,  at  the  time  of  insurance,  and  during  the  period 
of  risk,  was  interested  in  the  profits  insured,  to  wit  to  the  whole 
amount  insured ;  that  he  performed  all  things  on  his  part  &q.  ; 
and  that  defendants  had  notice  &c.,  and  were  requested  by  him  to 
pay  &c. 

Pleas :  1.  By  statute  (i) :  except  as  to  the  said  part  of  the  rice 

alleged  to  have  been  loaded  on  board  the  said  ship,  and  the  said 

expected  profit  of  the  plaintiff  thereon,  that  defendants  have  not 

broken  the    covenants  &c. ;   conclusion  to    the  country.     Issue 

(1)  11  Geo.  I.  c.  30,  8.  43. 
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thereon.  2.  As  to  the  causes  of  action  excepted,  payment  of  102Z. 
into  Court,  which  the  plaintiff  accepted. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1848,  a  special  verdict  was  found,  as  follows. 

The  jurors  (fee,  say  &c. :  that  on  9th  January,  a.d.  1847,  the 
plaintiff  purchased  of  Messrs.  Drouhet,  Gardiner  &  Co.,  through 
their  agent,  Mr.  John  Drake,  6,000  bags  of  rice,  then  supposed  to 
have  been  shipped  at  Madras  on  board  the  Edward  Bilton  herein- 
after mentioned,  and  expected  to  arrive  at  London  before  the  end  of 
May,  1847.  That  the  purchase  was  effected  by  bought  and  sold 
notes  in  the  usual  way,  signed  by  Messrs.  Eemble  and  Trower,  the 
brokers  of  the  parties.  *That  the  bought  note,  with  which  the 
sold  note  corresponded,  was  as  follows. 

"  London,  9th  January,  1847. 
'*  Bought  for  Mr.  E.  Mc  Swiney 

of  Mr.  John  Drake  for  account  of  his  principal, 
ex  Edward  Bilton,  @  Madras. 
6,000  bags  of  rice  at  Ids,  per  cwt.  as  per  samples  marked  1  to  6 
(particulars  specified  at  foot)  to  arrive  on  or  before  the  end  of  May 
next ;  guaranteed  equal  in  quality  to  said  samples,  or  an  allowance 
to  be  made.  The  ship  to  be  at  liberty  to  go  to  any  port  in  Great 
Britain :  if  to  London,  the  rice  to  be  landed  on  the  usual  terms,  but 
if  to  an  outport,  then  the  London  landing  charges  to  be  allowed 
the  buyer,  he  paying  the  same  at  port  of  discharge.  (Here  fol- 
lowed terms  as  to  the  mode  of  payment  for  the  rice,  in  either  event.) 
In  the  event  of  any  damage,  then  an  allowance  to  be  made  in 
the  customary  manner.'*  (Then  followed  the  particulars  above  * 
referred  to.) 

That  on  16th  January,  1847,  the  plaintiff  sold  to  Messrs.  M.  L  and 
C.  Woodhouse  the  said  6,000  bags  of  rice,  then  still  expected  to 
arrive  as  before  mentioned,  at  an  advance  of  price  of  Is.  6d.  per 
cwt.,  but  upon  the  same  terms  in  all  other  respects  as  those  upon 
which  the  plaintiff  had  himself  bought  them ;  and  that  that  sale 
was  also  effected  by  bought  and  sold  notes  signed  by  the  brokers  of 
the  parties  in  the  usual  way  :  and  that  the  sold  note  on  that 
sale,  and  with  which  the  bought  note  corresponded,  was  as  follows. 

"  London,  16th  January,  1847. 
"  Sold  for  Eugene  Mc  Swiney,  Esquire 

to  Messrs.  M.  L  and  C.  Woodhouse  in  our  name 
p.  Edward  Bilton  @  Madras. 
6,000  bags  of  rice  @  20«.  6d.  per  cwt.,  as  per  samples  marked  1  to  6 
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(particulars  specified  at  foot),  to  arrive  on  or  before  the  end  of  May 
next  guaranteed  &c.  (as  in  the  bought  note) .  The  ship  to  be  at  liberty 
to  go  to  any  port  in  Great  Britain ;  if  to  London,  the  rice  to  be 
landed  on  the  usual  terms,  but  if  to  an  outport,  then  to  be  weighed 
overside  at  seller's  expense.  (Here  followed  terms  as  to  the  mode 
of  payment  for  the  rice  in  either  event.)  In  the  event  of  any 
damage,  then  an  allowance  to  be  made  in  the  customary  manner." 
(Then  followed  the  particulars.) 

That  a  bag  of  rice  weighs  about  1^  cwt. :  and  that  Messrs. 
M.  I.  and  C.  Woodhouse,  the  purchasers,  have  continued  solvent:  and 
that  the  profit  upon  the  said  transactions,  in  case  the  said  rice  had 
arrived  by  the  said  vessel  before  the  end  of  May,  1847,  would  have 
been  67  5Z.  And  that  on  18th  January,  1847,  after  the  purchase 
and  sale  of  the  rice,  and  whilst  it  was  still  expected  to  arrive  by  the 
said  vessel,  the  plaintiff  applied  to  the  defendants  to  insure  profit 
on  rice,  meaning  the  profit  arising  on  the  transaction  comprised  in 
the  bought  note  of  the  first  contract  and  the  sold  note  of  the  second 
contract  before  mentioned ;  and  that  a  policy  of  insurance  was  then 
thereupon  effected  by  the  plaintiff  with  the  defendants  in  the  words 
and  figures  in  the  declaration  mentioned  and  set  forth.  That  a 
certain  part  of  the  said  policy  was  in  print,  and  was  in  the  common 
form  used  by  the  defendants  in  their  business :  and  that  the  said 
part  so  in  print  was  as  follows,  that  is  to  say.  The  verdict  set 
out  the  printed  form,  with  blanks  for  the  parts  afterwards  filled 
up  in  writing.     See  p.  846,  ante. 

•  That  on  18th  October,  1846,  the  ship  Edward  BUton  arrived  and 
was  at  Madras  for  the  purpose  of  taking  the  6,000  bags  of  rice  in 
question  from  Madras  to  London,  for  which  purpose  she  had  been 
previously  chartered  by  the  plaintiff's  vendors ;  and  that  the  whole 
of  the  6,000  bags  of  rice  in  question  was  then  at  Madras  ready  and 
about  to  be  shipped  on  board  the  said  vessel  to  be  carried  from 
Madras  to  London  for  the  plaintiff 's  vendors.  And  that,  on  21st 
October,  1846,  the  vessel  was  blown  out  to  sea  by  a  gale  of  wind, 
and  returned  to  Madras  on  26th  October,  1846;  and  that  1,200 
bags  of  the  rice  only  were  then  loaded  on  board  *the  said  vessel, 
and  the  remaining  4,800  bags  were  ready  and  about  to  be  shipped 
on  board  of  her  when,  on  the  24th  November,  1846,  another 
violent  gale  came  on,  which  then  drove  the  said  vessel  out  of 
Madras  roads  to  sea,  and  there  dismasted  and  otherwise  damaged 
her,  and  spoiled  the  eaid  1,200  bags  of  rice.     And  that  afterwards 
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she  put  back  to  Madras,  where  she  again  arrived  on  27th  November, 

1846,  and  then,  after  having  discharged  the  1,200  bags  of  rice, 
which  were  so  damaged  by  the  sea  that  they  were  obliged  to  be  sold 
on  the  spot,  and  never  came  to  London,  she  was  found  so  injured 
by  the  said  gale  as  to  be  obliged  to  proceed  to  Calcutta  for  repair,  and 
was  wholly  disabled  from  taking  on  board  the  remaining  4,800  bags  of 
the  rice  in  question,  and  from  proceeding  from  Madras  to  London  on 
the  voyage  mentioned  in  the  policy,  and  which  she  would  have  done, 
and  would  in  ordinary  course  have  arrived  in  London  before  the 
end  of  the  said  month  of  May,  whereby  the  contracts  aforesaid 
would  have  been  performed  and  the  said  profits  realised  thereon  by 
the  said  plaintiff,  but  for  the  injuries  and  damage  aforesaid.  That 
the  said  ship  the  Edward  Bilton  was  under  repair  at  Calcutta 
until  27th  May,  1847,  and  sailed  thence  on  that  day  for  London 
direct  with  a  cargo,  and  arrived  in  London  on  24th  November, 

1847,  without  any  of  the  said  rice  on  board.  And  that,  in  conse- 
quence of  the  said  damage  to  the  said  Edward  Bilton,  the  said 
4,800  bags  never  were  loaded  on  board  of  her,  but  were  afterwards 
sent  to  London  by  another  vessel,  the  Ma^-y  Nixon,  but  did  not 
arrive  until  some  time  in  the  month  of  June,  1847 ;  and  that  both 
the  said  contracts  consequently  became  inoperative,  and  the  said 
profit  was  wholly  lost  by  the  plaintiff.  And  that  defendants,  before 
this  *  action,  had  notice  of  the  matters  before  found  by  the  jury,  and 
were  requested  by  the  plaintiff  to  indemnify  him  against  his  said 
loss,  but  declined  to  do  so,  on  the  ground  that,  as  they  con- 
tended, they  were  only  liable  to  make  good  to  the  plaintiff  the 
loss  of  the  said  profit  to  arise  in  respect  of  the  quantity  of  the 
rice  in  question  actually  shipped  on  board  the  Edivard  Bilton, 
but  not  in  respect  of  the  residue  of  the  said  rice  which  was  not 
actually  loaded  on  board  the  vessel.  But  whether  &c.  The  ver- 
dict then  referred  to  the  Court,  in  the  usual  form,  the  question, 
whether  or  not  the  defendants  have  broken  the  covenants  (&c.,  so 
far  as  regards  the  causes  of  action  to  which  the  first  plea  is  pleaded. 

The  case  was  argued  on  the  special  verdict  in  Hilary  Term, 
1849  (1),  by  Martin  for  the  plaintiff,  and  Sir  F.  Thesiger  for  the 
defendants.  The  judgment  of  the  Couat,  and  the  subsequent  dis- 
cussion in  the  Exchequer  Chamber,  make  it  unnecessary  to  report 
the  arguments. 

Cur.  adv.  wit. 
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Judgment  was  delivered  in  Hilary  vacation  (February  24th), 
1849,  by 

Lord  Denman,  Ch.  J. : 

This  was  an  insurance  on  the  profits  to  arise  upon  the  sale  by 
the  plaintiff  of  6,000  bags  of  rice  in  case  they  had  arrived  by  the 
Edward  Bilton.  The  plaintiff  had  purchased  the  rice,  which  was 
at  the  time  supposed  to  have  been  shipped  on  board  the  Edward 
Bilton  on  the  9th  of  January,  1847 ;  and  bought  and  sold  notes 
were  regularly  delivered.  On  the  16th  of  January  the  plaintiff 
sold  the  rice  at  an  advance  of  1«.  &d.  per  cwt.,  and  bought  and  sold 
notes  were  in  like  manner  regularly  delivered.  *The  rice  was 
expected  to  arrive  by  the  Edward  Bilton  in  May,  1847.  On  the 
18th  of  January  the  plaintiff  insured  the  profits  arising  upon  the 
sale  by  him.  The  policy  was  '*  at  and  from  Madras  to  London" 
''  on  profit  on  rice,'*  "  beginning  the  adventure  upon  the  said  goods 
and  merchandises  from  and  immediately  following  the  loading 
thereof  aboard  the  said  ship  at  Madras."  On  the  26th  of  October, 
1846,  the  Edward  Bilton  was  at  Madras,  ready  to  take  the  6,000 
bags  of  rice,  which  were  also  there  lying  ready  to  be  shipped  on 
board  of  her,  she  having  been  chaptered  for  the  purpose.  1,200 
bags  had  been  loaded  on  board  and  the  rest  were  about  to  be  loaded 
at  Madras,  when  the  ship  was  blown  out  to  sea,  and  so  much 
damaged  that  the  1,200  bags  were  spoilt  and  obliged  afterwards  to 
be  relanded ;  and  she  was  unable  to  bring  them  or  the  remainder 
to  England. 

Since  the  case  of  Lncena  v.  Craufiird  (i)  there  is  no  doubt  that 
there  may  be  an  insurance  upon  profits,  but  it  was  contended,  on 
the  part  of  the  defendants,  that,  to  give  an  insurable  interest,  the 
goods  out  of  which  the  profits  were  to  arise  must  have  been  on 
board  the  ship ;  and  that  this  case  was  within  the  principle  of  the 
decisions  in  Stockdale  v.  Dunhp  (2)  and  Knox  v.  Wood  (8).  Both 
those  cases  are  however  clearly  distinguishable  from  the  present. 

In  Stockdale  v.  Dunlop  (2)  there  was  no  binding  contract  for  the 
sale  to  the  plaintiffs  of  the  goods  from  which  the  profits  were  to 
arise :  they  had,  as  observed  by  the  Court,  no  legal  interest  what- 
ever in  the  subject-matter  of  the  insurance :  there  was  merely  an 
[  *646  ]      expectation  of  possession  on  the  part  of  the  plaintiffs,  founded  *on 


(1)  2  B08.  &  P.  N.  R  269,  in  Dom. 
Proc.  on  Error  from  Ex.  Ch. ;  Lucaxa  v. 
Crau/urd,  6  R.  E.  623  (3  Bos.  &  P.  75). 


(2)  55  R.  R.  592  (6  M.  &  W.  224). 

(3)  10  R.  R.  746  (1  Camp.  543). 
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a  verbal  promise  of  the  vendors,  which  was  not  binding  upon  them ; 
and  therefore  there  was  no  insurable  interest.  In  the  present  case, 
the  plaintiff  had  purchased  the  rice  by  a  valid  and  binding  contract, 
and  the  profit  was  fixed  and  ascertained  by  another  valid  and 
binding  contract  entered  into  by  him  with  his  vendees.  In 
the  case  of  Knox  v.  Wood  (i)  the  vessel  was  lost  upon  her  outward 
voyage ;  and  no  cargo  was  ready  for  her  homeward  voyage ;  upon 
which  the  profits  were  to  arise,  or  even  contracted  for ;  so  that,  as 
Lord  Ellenborough  observed,  the  interest  of  the  assured  was  the 
expectation  of  an  expectation,  which  was  not  an  insurable  interest. 

In  the  present  case  the  ship  was  actually  at  Madras,  where  the 
goods  were  lying  ready  to  be  put  on  board  in  pursuance  of  a  valid 
contract,  and  part  actually  was  on  board  at  the  time  of  the  loss. 
It  appears  to  us  that  the  case,  in  principle,  falls  within  those  of 
Devaux  v.  J^ Anson  (2),  and  Warre  v.  Miller  (3),  and  Flijit  v.  Le 
Memrier  (4)  reported  in  Park  on  Insurances ;  and  that,  where 
there  is  a  legal  certainty  that  profit  will  be  made  if  goods  arrive, 
and  that  the  goods  are  ready  to  be  shipped  under  a  valid  contract, 
there  is  an  insurable  interest ;  and  that,  if  the  loss  arises  from  a 
peril  insured  against,  such  as  the  perils  of  the  sea,  the  underwriters 
are  responsible. 

The  risk  of  loss  of  profits  attached  when  the  vessel  was  at 
Madras,  ready  to  take  in  her  cargo,  and  having  actually  begun  to 
take  it  in  ;  and  the  loss  occurred  by  the  ship  being  blown  off  and 
sustaining  too  much  damage  to  take  in  all  the  cargo,  which  was  a 
peril  of  the  sea. 

Upon  the  whole  we  are  of  opinion  that  the  plaintiff  is  entitled  to 

our  judgment. 

Judgment  for  plaintiff. 
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IN   THE   EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
The  royal  EXCHANGE  A8SUBANCE  v.  M'SWINEY. 

(14  Q.  B.  646—663 ;  8.  C.  19  L.  J.  Q.  B.  222  ;  14  Jur.  998.) 
(For  head-note  see  p.  345,  ante.) 

Judgment  having  been  signed  in  this   case  for  the  plaintiff 
below,    the  defendants  below   brought  error    in   the    Exchequer 

(1)  10  R.  B.  746  (1  Oamp.  643).  (3)  28  B.  B.  382  (4  B.  &  C.  638). 

(2)  60  B.  B.  786  (5  Bing.  N.  C.  519).  (4)  2  Park  Ins.  663,  Hildyard*8  ed, 
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Chamber,  assigning  for  errors  that  it  appears  by  the  record  that 
defendants  have  broken  their  covenants  so  far  as  regards  the 
matters  pleaded  to  in  the  first  plea,  and  that  judgment  is  given  for 
the  plaintiflf,  whereas  judgment  ought  to  have  been  given  for  the 
defendants.  Joinder.  The  case  was  argued  on  the  writ  of  error  in 
Michaelmas  vacation  (November  27th),  1849,  before  Maule,  Cress- 
well,  Williams  and  Talfourd,  JJ.,  and  Parke,  Alderson,  Kolfe  and 
Piatt,  Barons. 


Sir  F.  I'h^siger,  for  the  plaintiffs  in  error  (defendants  below): 

The  plaintiff  below  could  not  have  an  insurable  interest  in  the 
expected  profits  without  having  an  insurable  interest  in  the  goods  ; 
and  in  those  he  could  have  no  insurable  interest  till  they  were  put 
on   board.     Until  then,   neither  goods  nor  profits   could   be  the 

[  ♦647  ]  subject  of  perils  of  the  seas.  The  judgment  of  the  Court  *of 
Queen's  Bench  has  proceeded  too  far  on  a  supposed  analogy  to  the 
case  of  freight.  The  subjects  of  insurance  are  ship  and  goods,  to 
which  freight  and  profits  are  incident.  There  can  be  no  insurable 
interest  in  freight  without  ownership  of  the  vessel,  nor  in  profits 
without  an  actual  interest  in  the  goods,  the  corpus  on  which  the 
profits  are  to  arise.     [He  referred  to  Barclay  v.  Cousins  (i).  Eyre  v. 

[  64»  ]  Glover  (2),  Liwena  v.  Craufurd  (s),  and  Stockdale  v.  Dunlop  (4).]  It 
is  true  that  in  Mint  v.  Fkmyng  (5)  the  plaintiff  recovered  for  the 
loPS  of  freight  on  goods  which  had  not  yet  been  shipped ;  and  that 
decision  was  followed  up  in  Devaux  v.  tT Anson  ip)  :  but  in  these 
cases  the  freight  was  lost  by  loss  of  the  ship ;  the  ship  was  the 
principal ;  and,  that  being  destroyed,  the  freight  never  could  be 
earned.  Here  the  principal,  the  4,800  bags  of  rice,  never  was 
destroyed  ;  there  was  merely  a  delay  in  its  arrival.  As  Pattbson,  J. 
observed  on  the  argument  below,  the  assured  is  seeking  to 
engraft  on  the  insurance  a  guarantee  that  the  goods  shall  arrive 
within  a  certain  time.  The  loss  in  question  does  not  arise  from 
any  peril  insured  against.  Supposing  even  that  the  goods  had 
been  shipped,  and  the  vessel  had  sailed  and  been  obliged  to  put 
back,  and  by  the  consequent  delay  a  market  for  the  cargo  had  been 
lost,  the  goods  themselves  being  entirely  uninjured :  that  would 
not  have  been  a  loss  within  the  policy.     The  judgments  of  this 


(1)  6  E.  E.  505  (2  East,  544,  547). 

(2)  13  E.  R  801  (16  East,  218). 

(3)  6  E.  R.  623  (2  Bos.  &  P.  N.  E. 
269,  302). 


(4)  55  E.  E.  592  (6  M.  &  W.  224). 

(5)  35  E.  E.  205  (1  B.  &  Ad.  45). 

(6)  50  R  R  786  (5  Bing.  N.  C.  519). 
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Court  in  Anderson  v.  Wallis  (i)  and  Everth  v.  Smith  (2)  are  clear  on       Royal 
this  point,  as  to  goods  and  freight;  and  there  can  be  no  different    assubamok 


rule  as  to  profits  (3).  It  cannot  *be  contended  that  there  is  in  this 
case  any  insurance,  virtual  or  otherwise,  upon  the  ship;  the 
omission  to  strike  out  some  words  in  the  printed  form  may  give 
rise  to  this  suggestion ;  but  the  declaration  states  the  insurance  to 
be  on  the  expected  profit  upon  rice. 

Martin^  contra : 

First:  The  policy  was  in  reality  an  undertaking  that  the  ship 
should  not  be  prevented  from  arriving  with  the  goods  by  an  injury 
for  which  the  ship-owner  or  the  owner  of  the  goods  might  have 
recovered :  and  this  meets  the  observation  of  Pattbson,  J.,  referred 
to  on  the  other  side.  Secondly  :  the  loss  was  an  entire  destruction 
of  that  which  was  the  subject-matter  of  insurance. 

What  that  subject-matter  was,  is  the  real  dispute  between  the 
parties.  The  insurance  was  upon  the  profits  of  a  contract. 
M'Swiney  had  agreed  to  purchase  rice  of  Drouhet  &  Co. ;  but 
nothing  actually  passed  to  him  by  that  agreement:  something 
remained  to  be  done  before  the  property  in  the  rice  vested  in  him ; 
it  was  to  arrive  and  be  weighed  out.  Then  M'Swiney  sells  to 
Messrs.  Woodhouse;  and  he  insures  the  profit  to  arise  from  the 
sub-contract.  The  interest  so  insured  is  not  an  excrescence  from 
the  goods.  That  expression  applies  to  the  ordinary  case  where  a 
man  has  actually  bought  goods  and  expects  to  get  an  advanced 
price  for  them  at  the  port  of  discharge.  Here  the  declaration 
alleges  that  the  plaintiff  at  the  time  of  effecting  the  policy  had 
reason  to  expect,  and  did  expect,  that  he  would,  ''  by  ^reason  and 
means  of  the  premises,  and  of  the  arrival  of  the  said  rice  as  afore- 
said, and  the  performance  of  the  said  contracts,  make  a  profit "  &c. 
If  that  profit  was  lost  by  a  peril  of  the  sea  operating  on  the  ship 
and  part  of  the  goods  at  Madras,  the  policy  attached.  It  is  not 
correct  to  say  generally  that  this  is  setting  up  a  guarantee  that  the 
ship  should  arrive  in  London  by  the  end  of  May.  The  liability  of 
the  insurers  depended  on  the  ship  being  injured  by  a  peril  insured 
against,  and  thereby  prevented  from  arriving. 


(1)  14  B.  B.  642  (2  M.  &  S.  240). 

(2)  2  M.  &  a  278. 

(3)  PATTESOif,  J.  observed,  on  the 
argument  below :  "  If  Drouhet  &  Co. 
had  insured  the  rice,  they  oould  not 
have  recovered  for   the  4,800   hags, 


because  of  their  arrival.  Supposing 
they  had  also  insured  the  profits  in  the 
language  of  the  present  policy,  could 
they  have  recovered  for  them  P  If  so, 
the  profits  would  seem  not  to  he  a 
mere  excrescence." 

23—2 
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(Gresswbll,  J. :  Sappose  the  ship  had  been  stranded  but  not 
injared,  and  a  delay  had  resulted.) 

It  is  not  necessary  to  say  whether  on  a  delay  caused  by  such  an 
accident,  or  by  winds,  the  policy  would  attach.  But  it  would  if  the 
delay  were  occasioned  by  the  happening  of  a  peril  insured  against. 

(Parke,  B.  :  If,  in  consequence  of  such  a  peril,  the  ship  had  been 
delayed,  but  arrived  on  the  1st  of  June,  would  that  have  been  a 
loss  ?) 

That  is  not  the  present  case.  Ordinarily  the  subjects  of  marine 
insurance  are  ship,  goods  and  freight :  but  an  insurance  may  be  on 
something  which  is  neither.  Nothing  creates  a  limit  in  this  respect 
but  the  statute  19  Geo.  II.  c.  87.  The  policy  here  shows  expressly 
that  the  insurance  contemplated  was  upon  ''profit  on  rice :  "  that 
is  a  legal  insurance,  and  analogous  to  insurances  of  freight  {**  the 
benefit  derived  from  the  employment  of  the  ship :  "  Flint  v. 
Fleviyng  {\) ;)  or  of  commission,  which  is  the  interest  a  man  has 
in  the  sale  of  goods  arriving  at  their  port  and  realising  a  profit  by 
his  exertion,  though  he  has  no  interest  in  the  goods  themselves. 
*'  Commissions,  as  to  their  insurability,  stand  on  the  *same  ground 
as  profits ;  and,  as  we  have  already  seen,  are  clearly  established  in 
English  law,  to  be  lawful  subjects  of  insurance.  But  '*  the  assured 
'*  must  show,  that,  at  the  time  of  the  loss,  the  goods,  out  of  the  sale 
of  which  the  profits  or  commissions  were  expected  to  arise,  were 
either  actually  on  board,  or  ready  or  contracted  to  be  put  on  board, 
so  that  nothing  but  the  loss  intervened  between  the  assured  and  his 
realising  such  profits  or  receiving  such  commissions  :  *'  1  Arnould  on 
Insurance,  241  (2) ;  where  Knox  v.  Wood  (s)  is  cited.  The  language 
of  Lawrence,  J.  in  Barclay  v.  Cousins  (4),  cited  on  the  other  side, 
and  in  1  Am.  Ins.  204,  shows  that  the  interest  in  question  is  one 
of  those  which  may  legitimately  be  insured. 

Stockdale  v.  Dunhp  (5)  is  no  authority  against  the  plaintiff  below. 
There  the  contract  on  which  the  interest  depended  was  one  which 
could  not  be  enforced  ;  it  was,  as  Parke,  B.  said,  ''  an  engagement 
of  honour  merely."  The  same  learned  Judge  says  there :  ''  I  admit 
that  profits  may  be  insured,  but  that  is  on  the  ground  that  they 
form  an  additional  part  of  the  value  of  the  goods,  in  which  the 


(1)  35  R  R.  205  (1  B.  &  Ad.  48). 

(2)  Cf.  7ih  ed.  §  240,  p.  282. 

(3)  10  E.  B.  746  (2  Park  Ins.  564 ; 


8.  C.  1  Camp.  543). 

(4)  6  B.  B.  505  (2  East,  547). 

(5)  55  B.  E.  59J  (6  M.  &  W.  224). 
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party  has  already  an  interest.  Thus,  the  owner  of  goods  on  board 
a  vessel  may  insure  the  profits  to  arise  from  them.  So  may  a  con- 
signee, or  a  factor  in  respect  of  his  commission.  So  may  captors, 
because  they  have  a  lawful  possession,  coupled  with  a  well  founded 
expectation  that  their  claim  to  retain  the  goods  will  be  allowed. 
So  may  the  owners  of  slaves,  or  a  captain  in  respect  of  his  commis- 
sion. In  these  cases  there  is  either  an  absolute  or  a  special  property 
in  possession." 


ROTAT, 
EXCHANJSK 
ASSUBANCB 

V, 
M'SWINKY. 


(Parkb,  B. 
board.) 


I  was  contemplating  *the  case  of  goods  actually  on      [  *6o3  ] 


The  judgment  proceeds :  **  There  the  profits  are  insured  as  an 
additional  value  upon  the  goods,  in  which  the  insurer  has  a  present 
interest."  That  would  not  apply  to  the  case  of  a  factor.  **  Here, 
however,  the  assured  are  not  interested  at  the  time  of  the  goods 
being  put  on  board,  but  only  upon  their  arrival."  In  the  present 
case  there  was  an  actual  interest  when  the  goods  were  put  on 
board,  by  a  subsisting  and  valid  contract.  It  was  an  ''  interest 
derivable  "  from  a  thing,  as  distinguished  from  **  the  property  of  a 
thing  "  by  Lawrence,  J.  in  Lticena  v.  Craufurd  (i). 

If  it  be  asked,  when  this  policy  attached,  the  answer  is,  when  the 
goods  were  ready  for  shipment  at  Madras,  and  the  vessel  ready  to 
receive  them.  The  effective  words  as  to  the  commencement  of  the 
risk  are  "  at  and  from."  In  Montgomery  v.  Eggington  (2)  the  insur- 
ance was  on  freight  valued  at  1,500Z. ;  5001.  worth  was  on  board, 
and  goods  to  the  remaining  amount  ready  to  be  shipped,  when  the 
vessel  was  driven  from  her  moorings  and  lost ;  and  the  assured 
recovered  in  respect  of  the  whole.  In  1  Arn.  Ins.  470  (3),  the  result 
of  that  and  other  cases  is  stated  to  be:  ''  That  where  a  full  cargo 
has  been  contracted  for,  and  is  ready  to  be  shipped  on  board  at  the 
time  of  the  loss,  and  the  ship,  being  otherwise  in  a  condition  to 
receive  the  cargo,  is  only  prevented  from  doing  so  by  the  interven- 
tion of  the  perils  insured  against,  the  policy  on  freight  attaches, 
and  the  underwriters  are  liable  for  the  loss  of  the  whole  freight 
which  would  have  been  earned  on  the  voyage,  even  though  no  part 
of  the  cargo  has  ever  been  shipped  on  board  at  all."  ^This  applies 
equally  to  the  interest  insured  here.  Unless  the  words  **  at  and 
from"  have  the  effect  here  contended  for,  there  is  no  difference 


[  •««<  J 


(1)  6  B.  B.  623  (2  Bos.  &  P.  N.  B. 
302). 


(2)  1  B.  B.  718  (3  T.  B.  362). 

(3)  See  7th  ed.  §  oil,  p.  597. 
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between  an  insurance  on  freight  or  on  profits  and  an  insurance  on 
goods,  in  which  case  the  risk  begins  from  the  loading  on  board. 

(Gresswell,  J. :  The  contract  with  Messrs.  Woodhouse  was  for 
goods  "to  arrive  on  or  before"  &c.  According  to  Lovatt  v. 
Hamilton  (i)  it  was  no  binding  contract  for  goods  which  did  not 
so  arrive.) 

Johnson  v.  Macdonald  (2)  (cited,  with  the  preceding  and  other 
decisions,  in  Smith's  Mercantile  Law,  469,  note  (/),  4th  ed.)  was  a 
similar  case.  The  contingency  by  which  the  plaintiffs  in  those 
cases  were  defeated  is  that  which  the  present  policy  is  intended  to 
provide  against.  In  2  Park  Ins.  564  (Hildyard*s  ed.),  it  is  said  that 
**  an  open  policy  on  profits  is  good,  the  assured  proving  an  interest 
in  the  cargo ;  '*  and  King  v.  Glover  (3)  is  cited,  where,  "  in  the 
Common  Pleas,  after  much  deliberation,  all  the  Judges  of  that 
Court  were  of  opinion  that  an  African  captain,  who,  besides  his 
wages,  was  entitled  for  his  trouble  and  attention  in  purchasing 
slaves  on  the  coast  of  Africa,  and  selling  and  disposing  of  them  in 
the  West  Indies,  to  so  much  per  cent.,  and  other  privileges,  had  a 
good  insurable  interest  in  this  remuneration."  There  the  insurance 
was  "  at  and  from  "  the  coast  of  Africa,  and  would  have  attached 
if,  when  the  slaves  were  ready  to  be  taken  on  board,  the  ship  had 
been  blown  out  to  sea  and  the  voyage  lost.  In  that  and  similar 
cases,  "  there  was  something  of  certainty  in  the  profits  or  commis- 
sions which  the  assured  expected : "  but,  **  where  not  only  the 
profits  are  an  ^expectation,  but  the  obtaining  a  cargo,  out  of  which 
the  commission  is  to  arise,  is  also  an  expectation,  such  an  insurance 
cannot  be  supported  without  entirely  destroying  the  intention  of 
the  stat.  19  Geo.  II.  c.  37  :  "  2  Park  Ins.  564.  The  present  insurance, 
tried  by  this  test,  sustains  the  action.  Dcvaux  v.  J' Anson  (4)  goes 
the  whole  length  required  by  the  plaintiff  below. 

(Maule,  J. :  The  goods  there  were  the  plaintiff's  own;  and  the 
decision  was  that,  under  an  insurance  upon  freight,  he  might 
recover  the  profits  expected  from  carrying  his  own  goods  in  his 
own  ship  :  a  very  old  point. 

Parke,  £. :  It  was  an  insurance  of  the  ship's  earnings.) 
The  insurance  was  against  loss  by  injury  either  to  the  ship  or 


(1)  52  E.  R  865  (5  M.  &  W.  639). 

(2)  60  B.  B.  838  (9  M.  &  W.  600). 


(3)  6B.B.623(2Bo8.&P.N.B.206). 

(4)  50  B.  B.  786  (5  Bing.  N.  C.  519). 
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goods :  if  either,  in  such  a  case,  received  injury  by  which  loss 
accrued,  the  safety  of  the  other  would  be  no  answer. 

(Cresswell,  J. :  According  to  your  argument  you  do  not  want 
the  second  contract  of  sale,  if  you  can  show  that  a  profit  would,  in 
bome  way,  have  been  made  by  the  goods.) 

There  is  nothing  unreasonable  or  illegal  in  a  contract  to  be 
indemnified  against  loss  that  may  accrue,  either  by  the  goods  being 
altogether  prevented  from  going,  or  by  a  part  being  damaged  so 
that  a  contract  in  respect  of  the  whole  cannot  be  fulfilled :  and,  if 
the  claim  arises,  the  only  question  is  whether  the  loss  happened  by 
a  peril  insured  against. 

(Pabke,  B.  :  It  is  strange  if  the  underwriters  have  insured  the 
arrival  by  a  certain  day  at  the  ordinary  premium.) 

It  is  enough  if  the  record  shows  that  the  voyage  insured  was  never 
performed,  and  that  by  reason  of  a  peril  insured  against.  It  lies 
upon  the  underwriters  to  prove  that,  having  insured  *against  a 
particular  peril,  and  that  having  happened,  they  are  not  liable. 

Then,  the  policy  in  this  case  has  attached,  the  subject-matter  of 
insurance  being  totally  destroyed.  The  profit  was  an  undivided 
profit,  depending  upon  the  arrival  of  all  the  rice.  Part  not  arriving, 
the  whole  benefit  was  lost ;  and  that  by  a  peril  insured  against. 
According  to  Loi-attw.  Hamilton  (i),  the  plaintiff  could  not  obtain 
6,000  bags,  and  he  could  not  compel  his  vendees  to  accept  less. 

(Fabkb,  B.  :  Do  you  say  that  the  insured  profit  would  have  been 
lost  if  one  bag  had  sustained  sea-damage?) 

In  such  an  extreme  case  a  jury  would  not  find  for  the  plaintiff. 
But  if  there  were  a  real  and  substantial  loss  of  quantity  the  profit 
would  be  gone. 

(Parke,  B.  :  If  the  loss  of  ten  bags  would  have  that  result,  ought 
not  the  premium  to  be  very  high?) 

It  was. 

(Maule,  J. :  If  you  had  shown  the  agent  of  the  Company  a 
contract  such  as  you  state  this  policy  to  be,  he  would  not  have 
taken  it  at  2^  per  cent.) 

(1)  52  £.  B.  865  (5  M.  &  W.  639). 
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HoTAL       The  qaestion  comes  ultimately  to  be,  what  was  insured. 
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Absu  r  a  k  ok 

r.  (Parke,  B,  :  And  whether  the  policy  has  attached  to  that. 

M^SWINBY. 

Maulb,  J. :  By  perils  of  the  sea.) 

Sir  F.  Theaiger,  in  reply : 

There  was,  no  doubt,  some  interest  in  the  goods  and  possible 
profits,  which  might  have  been  insured  by  a  suitable  policy.  The 
insurance  is  simply  of  '*  profit  on  rice."  It  is  contended  that  this 
means  the  profit  of  certain  contracts  respecting  rice;  but  that  is 
not  so.  If  the  party  insuring  had  stated  to  the  underwriters  that 
he  wished  to  insure  the  arrival  of  6,000  bags  of  rice  in  London  by 
[  •fio^  ]  the  *lst  of  May,  the  case  would  have  been  different.  But  the 
profit,  as  mentioned  here,  is  part  of  the  value  of  such  a  quantity 
of  rice. 

(Parke,  B.  :  It  is  an  additional  insurance  by  the  owner  on  his 
own  property. 

Maule,  J. :  Of  the  price  at  the  port  of  discharge,  after  deducting 
the  cost  on  board.) 

Such  an  insurance  must  be  not  on  profits  in  the  abstract,  but 
on  profits  annexed  to  something ;  that  is,  to  some  certain  goods. 
Then  the  risk  upon  such  profits  *'  at  and  from  Madras  "  must  com- 
mence when  such  certain  goods  are  laden  on  board  at  Madras. 
Horneyer  v.  Lushington  (i)  decides  that  this  is  the  time  at  which  the 
policy  on  goods  must  attach.  The  case  of  commission  differs  from 
this  ;  for,  if  the  ship  is  lost,  the  commission  may  still  be  earned  by 
sending  on  the  goods  in  some  other  way.  It  is  true  that,  in  the 
case  of  freight,  the  assured  may  recover  if  either  the  ship  or  the 
goods  be  lost,  the  freight  depending  on  the  existence  of  both.  But 
here  a  term  is  introduced  independent  of  the  mere  safety  of  either 
ship  or  goods ;  namely  that  the  goods,  and  each  and  every  part  of 
them,  shall  arrive  by  such  a  time  that  profits  may  accrue  under  a 
contract. 

(Alderson,  B.  :  It  is  an  insurance  of  the  capacity  to  perform 
a  contract.) 

Underwriters  may  enter  into  such  an  engagement ;  but  they  should 
(1)  13  B.  B.  759  (15  East,  46). 
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have  specific  notice  that  they  are  doing  bo.    Again,  the  present  Rotal 

subject  of  insarance,  as  represented  on  the  other  side,  is  one  on  assuranob 

which  perils  of  the  sea,  as  the  term  is  commonly  understood,  cannot  ^i^y^i^j^Y 
operate. 


(Aldbrson,  B. 
purpose  ?) 


Would  a  calm  be  a  peril  of  the  sea  for  this 


The  defendant  in  error  must  contend  so.  In  the  case  of  freight,  a 
loss  by  destruction  of  the  vessel  is  a  total  loss  within  the  policy, 
though  the  goods  *are  not  on  board :  but  there  the  peril  insured 
against  is  a  peril  to  ship  or  goods ;  and  the  destruction  of  either 
takes  away  the  possibility  of  earning  freight.  In  this  case  of 
insurance  on  profits,  the  perils  of  the  sea,  if  they  operate  at  all, 
must  operate  upon  the  tangible  subject  goods,  and  goods  actually 
on  board.  If  the  Edward  Bilton  had  been  totally  lost  before  any 
rice  was  on  board,  but  the  rice  had  been  sent  by  another  ship,  and 
had  arrived  in  time  and  been  accepted,  there  would  have  been  no 
loss  by  perils  of  the  sea,  within  the  meaning  of  this  insurance. 
The  loss  which  has  happened  is  not  a  loss  by  perils  insured  against, 
but  by  retardation  of  the  voyage.  No  direct  answer  has  been  given 
to  the  question  whether,  if  the  voyage  had  been  delayed  one  day 
beyond  the  end  of  May,  or  if  one  or  two  bags  of  rice  only  had  been 
damaged,  there  would  have  been  a  loss  within  the  meaning  of  the 
policy.  This  is,  in  effect,  not  an  insurance  upon  profits  in  the  sense 
ascribed  to  the  word  on  the  other  side,  but  on  the  arrival  of  the 
ship  in  a  given  time,  and  the  ability  of  the  assured  to  perform  his 
contract. 

Willes  (with  Martin)  suggested  that  the  declaration  expressly 
averred  that  the  plaintiff  *'  did  make  assurance  upon  the  expected 
profit  on  the  said  rice,"  and  the  plea  admitted  this. 

(Crbsswbll,  J. :  There  is  no  admission  :  the  plea  is  the  general 
issue,  by  statute. 

Parks,  B.  :  It  puts  in  issue  every  thing.) 

Stat.  11  Geo.  I.  c.  80,  s.  48,  gives  the  Company  power  to  plead  **  that 
they  have  not  broke  the  covenant ;  *'  but  it  does  not  give  any 
specific  operation  to  the  plea. 

(PiiATT,  B. :  Is  not  the  effect  of  such  an  enactment,  that  the  plea 
puts  in  issue  everything  ?) 

Cur,  adv.  rult. 
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Parke,  B.  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  before  my  brothers  Alderson,  Maule,  Bolfe, 
Cresswell,  Piatt,  Williams,  Talfourd  and  myself,  at  the  last  sittings. 
The  action  is  on  a  policy  of  assurance  of  the  Boyal  Exchange 
Assurance  Company.  The  declaration  is  out  of  the  usual  form. 
It  states  that,  before  the  making  of  the  policy,  the  plaintiff  had 
agreed  to  buy  of  Drouhet,  Gardiner  &  Co.  6,000  bags  of  rice,  then 
supposed  to  have  been  shipped  at  Madras  on  board  the  Edicard 
Bilton,  to  arrive  on  or  before  the  end  of  May,  and  guaranteed  equal 
to  samples,  at  19a.  a  cwt.,  with  other  matters  unnecessary  to 
mention.  It  then  states  that  the  plaintiff  agreed  to  sell  the  same 
6,000  bags,  at  20a.  &d.  per  cwt.,  on  the  like  terms ;  and  that  the 
plaintiff  had  just  reason  to  expect,  by  reason  of  the  contracts  and 
the  arrival  of  the  rice,  to  make  a  profit  of  675Z.,  and  thereupon 
caused  the  policy  in  question  to  be  effected  on  the  said  profit  on 
the  said  rice,  which  said  policy  is  set  out.  It  states  (his  Lordship 
here  read  the  material  parts,  as  set  out  in  the  declaration). 

Upon  the  special  verdict  the  Court  of  Queen^s  Bench  gave  its 
judgment  in  favour  of  the  plaintiff.  On  the  argument  before  us, 
it  was  contended  that  this  judgment  was  erroneous.  And  we  think 
it  was. 

The  first  question  discussed  was,  whether  the  plaintiff  had  an 
insurable  interest  in  profits  on  the  rice.  Under  the  circumstances 
stated  in  the  special  verdict,  we  feel  no  doubt  that  he  had ;  he  had 
entered  into  a  binding  contract  with  Drouhet  &  Co.,  by  virtue  of 
which  he  would  have  had  a  right  to  6,000  bags  of  rice  delivered  to 
him  in  England  on  the  safe  termination  of  the  voyage  of  the 
Edward  Bilton  to  England,  with  the  *whole  of  that  quantity  of  rice 
on  board,  before  the  end  of  May ;  and  he  had  made  another  contract 
to  sell  the  rice  in  these  events,  by  which  contract  he  had  secured  a 
profit  of  Is,  &d,  a  cwt.  We  have  no  doubt  that  the  plaintiff  might 
have  recovered,  in  the  events  which  have  happened,  a  total  loss,  if 
he  had  been  insured  by  a  policy  properly  adapted  to  the  case,  and 
so  drawn  as  to  cover  his  special  interest  from  the  time  that  the  rice 
was  appropriated  by  the  vendors,  and  ready  to  be  shipped  at  Madras, 
and  also  to  assure  him  against  losses  of  the  expected  profits,  not 
merely  by  the  loss  of  all  the  rice  by  perils  of  the  seas,  but  by  the 
loss  of  any  part  of  it,  or  the  loss  of  the  ship,  or  delay  of  the  voyage 
beyond  the  month  of  May ;  in  any  of  which  contingencies  this 
special  interest  in  profits  would  have  been  entirely  defeated. 

If  such  an  assurance  had  been  made  on  this  peculiar  interest. 
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against  all  these  events,  it  is  obvious  that  the  underwriters  would 
have  required  a  much  larger  premium  for  insuring  so  complicated 
a  risk  than  for  an  ordinary  insurance  by  an  owner  on  goods  or 
profit  on  goods,  which  would  be  liable  to  loss  only  by  perils  of  the 
seas  or  other  accidents  happening  to  the  goods  themselves. 

But  the  question  in  this  case  arises  on  the  policy  declared  upon, 
which  is  in  most  respects  in  the  ordinary  form,  attaching  the  risk 
to  the  ship  in  the  port  and  to  the  goods  from  the  loading  on  board. 
And  the  decision  of  that  question  depends  upon  the  true  construction 
of  the  policy  alone;  the  facts  found  by  the  special  verdict  not 
affording  any  ground  for  putting  a  different  construction  upon  it 
than  that  which  its  words  require.  It  is  probable  that  the  plaintiff 
meant  to  insure  his  ^special  interest,  which  was  defeasible  altogether 
on  the  happening  of  any  one  of  four  contingencies,  the  loss  of  the 
ship,  or  of  the  whole  of  the  rice,  or  of  part  of  the  rice,  or  the 
delay  of  the  voyage  ;  and  to  insure  against  all  of  these  contingencies 
happening  by  perils  of  the  seas,  or  the  other  losses  mentioned  in 
the  policy.  Perhaps  also  he  may  have  meant  the  policy  to  attach 
to  goods  on  shore ;  but  that  is  less  probable,  as  he  supposed  the 
rice  to  be  on  board.  The  facts  found  do  not  enable  us  to  say  that 
the  defendants  meant  to  insure  that  interest,  and  against  all  those 
contingencies,  if  that  circumstance  would  make  any  difference; 
for  it  is  not  found  that  they  knew  the  nature  of  the  interest  at  the 
time  of  the  effecting  of  the  policy.  The  true  question  is,  what  is 
the  meaning  of  the  words  in  the  policy  itself. 

Upon  the  face  of  the  policy,  giving  full  effect  to  the  written  part 
of  it,  we  think  that  the  plaintiff  is  to  be  considered  in  the  same 
situation,  as  to  the  liability,  as  if  he  had  insured  the  ordinary 
profits  of  a  parcel  of  rice  shipped  on  board  the  particular  vessel, 
that  is,  the  additional  value  which  it  was  expected  to  acquire  at  the 
termination  of  the  voyage,  and  against  the  losses  specified.  If  so, 
we  think  it  clear  that  the  policy  attached  only  to  such  rice  as  was 
actually  on  board.  The  adventure  begins  on  the  said  goods  from 
and  immediately  after  the  loading  on  board:  and  we  think  the 
insurance  on  the  profit  or  the  additional  value  of  the  goods  cannot 
begin  at  a  different  time;  and,  further,  that  the  losses  insured 
against  by  this  policy  are  only  the  losses  by  perils  of  the  seas 
directly  affecting  the  goods  and  consequently  the  profit  on  the 
goods. 

We  do  not  mean  to  say  that  the  special  interest  *which  the 
plaintiff  had  was  not  a  "  profit  on  rice,"  nor  that  it  was  not  insured 
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against  certain  risks  by  the  policy  in  certain  events.  It  is  not 
necessary  for  the  defendants  to  contend  that  there  was  a  false 
description  of  the  subject  of  the  policy,  so  that  the  underwriters 
were  not  bound  thereby  to  indemnify  the  plaintiff  against  some 
losses  happening  to  it.  We  do  not  say  the  policy  was  void  altogether, 
and  the  defendants  not  bound  by  it.  Indeed  we  think  the  defen- 
dants must  be  taken  to  have  insured  those  insurable  profits  in  rice, 
which  the  plaintiff  had,  answering  the  description  in  the  policy ; 
and  he  is  not  stated  to  have  had  any  other  than  that  in  question  : 
but  we  are  of  opinion  that,  according  to  the  terms  of  that  policy,  it 
attached  only  to  profits  arising  from  goods  actually  put  on  board, 
and  indemnifies  only  against  loss  or  damage  to  those  goods,  just  as 
if  ordinary  profits  of  goods  belonging  to  the  owner  of  them  had 
been  insured  thereby.  The  defendants,  therefore,  were  not  liable 
on  the  policy  for  the  profit  on  rice  not  on  board. 

But  it  is  not  necessary  for  us  to  decide  even  this  point ;  for,  if  the 
policy  had  attached  to  the  profit  of  rice  on  shore,  the  defendants 
would  certainly  not  have  been  liable  for  losses  by  perils  of  the  seas, 
which  did  not  directly  affect  them,  but  only  other  rice  comprised  in 
the  same  contract,  the  loss  of  which  caused  the  loss  of  all  the  profit 
by  reason  of  the  special  nature  of  that  contract,  which  made  the 
profit  to  depend  on  the  safe  arrival  of  the  whole  of  the  rice  on 
board  a  particular  vessel,  and  in  a  certain  time.  Who  could  suppose 
under  such  a  policy  as  this  that  the  defendants  were  to  pay  a  total 
loss  if  perils  of  the  seas  caused  a  loss  of  the  ship,  or  of  any  part  of 
the  rice,  or  a  retardation  of  the  *voyage  ?  We  think  it  clear  that 
the  defendants  were  not  bound  to  indemnify  against  such  events, 
entirely  collateral  to  those  on  which  ordinary  profit  on  goods 
depends ;  so  that,  according  to  the  true  construction  of  the  policy, 
it  attached  to  the  profit  of  no  goods,  nor  has  there  been  a  loss  of 
the  profit  of  any  goods  by  the  perils  insured  against,  except  the 
1,200  sacks,  which  have  been  paid  for  by  the  money  paid  into 
Court.  If  indeed  it  attached  to  the  profit  of  those  on  shore,  there 
has  been  no  loss  of  that  profit  by  perils  of  the  seas,  but  only  a 
retardation  of  the  voyage,  for  which  the  defendants  are  not 
responsible,  unless  on  a  policy  specially  providing  for  such  an 
event. 

Judgment  reversed. 
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The  Eailways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  49,  Jan,  1«. 
enacts  that,  when  a  railway  is  carried  over  a  "  turnpike  road  "  by  a  bridge, 
the  width  of  the  arch  shall  be  such  as  to  leave  thereunder  a  clear  space  of  L  ^^^  J 
not  less  than  35  feet :  other  dimensions  are  given  in  the  cases  of  a  '*  public 
carriage  road  "  and  a  "  private  road."  Sect.  51  provides  that,  wherever  the 
average  available  width,  for  the  passage  of  carriages,  of  any  existing  roads, 
is  less  than  the  width  hereinbefore  prescribed  for  bridges  over  the  railway, 
the  width  of  such  bridges  need  not  be  greater  than  such  average  available 
width ;  but  so,  nevertheless,  that  such  bridges  be  not  of  less  width  in  the 
case  of  a  turnpike  or  public  carriage  road  than  20  feet :  and  that,  if  such 
average  available  width  shall  be  at  any  time  increased  beyond  the  width  of 
such  bridge,  the  Railway  Company  shall  be  bound  to  widen  the  bridge  to 
such  extent  as  they  may  be  required  by  the  trustees  or  surveyors  of  the  road, 
not  exceeding  the  width  of  the  road  as  so  widened,  or  the  maximum  width 
herein  or  in  the  special  Act  prescribed  for  a  bridge  in  like  case  over  the 
railway. 

The  effect  of  the  last  clause  is,  that,  if  the  average  available  width  for  the 
passage  of  carriages  on  any  road  is  more  than  35  feet,  the  road  may  be 
narrowed  to  35  feet  under  the  arch ;  where  it  is  less,  the  arch  may  be  made 
of  the  same  width  as  the  road,  so  that  it  be  not  less  than  20  feet  wide :  if 
the  road  be  afterwards  widened,  the  arch  must  be  widened  in  proportion, 
up  to,  but  not  beyond,  35  feet. 

In  this  reckoning,  footpaths  are  not  to  be  taken  into  account.  Therefore, 
where  the  road,  including  footpaths,  was  43  feet  wide,  but  without  them 
only  28,  and  the  railway  arch,  35  feet  in  width,  stood  partly  upon  and 
narrowing  the  footpath,  but  left  the  carriage  way  of  its  original  width : 
Held,  on  indictment  for  obstructing  the  carriage  way,  that  stat.  8  &  9  Yict. 
c.  20  (ss.  49,  51),  and  a  Bailway  Act  incorporating  it,  were  complied  with. 

Although  the  special  Act  provided  that,  wherever  the  railway  crossed  the 
road  otherwise  than  at  right  angles,  the  bridge  should  be  made  with  a  skew 
arch  (which  had  been  done  in  this  instance),  "  so  as  not  in  any  manner  to 
alter  the  direction  of  or  interfere  with  the  line  of  the  said  roads,  or  the 
footpaths  to  the  same.*' 

Indictment  (removed  into  this  Court  by  certiorari)  for  nuisance 
by  obstructing  a  public  highway,  described  in  all  the  counts  as  a 
carriage  way,  without  mention  of  a  right,  or  obstruction,  of  passage 
on  foot.  Plea :  Not  guilty.  The  prosecutors  were  **  The  Trustees 
of  the  Bermondsey,  Rotherhithe,  and  *Deptford  Eoads."  On  the  [  *688  ] 
trial,  before  Lord  Denman,  Ch.  J.,  at  the  Maidstone  Spring  Assizes, 
1848,  a  verdict  of  Guilty  was  found,  subject  to  the  opinion  of  this 
Court  on  a  case,  the  material  parts  of  which  are  as  follows. 

By  stat.  6  &  7  Yict  c.  cviii.,  local  and  personal,  public,  ''  for  more 
effectually  repairing  certain  roads  in  the  parishes  of  Bermondsey," 
&c.,  ''  and  for  making  several  new  roads  "  &c.,  certain  persons  were 
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Rrg.        appointed  trustees  to  carry  the  Act  into  efifect,  ander  the  name  of 
Right.       "The  trustees'*  &c.  (as   above).      By   sect.  8,    certain  roads  are 
described,  for  the  improving,  maintaining  and  keeping  in  repair  of 
which  it  is  enacted  that  the  said  Act  shall  be  put  in  execution  (i). 
[  *689  ]  By  Stat.  8  &  9  Vict.  c.  20  (the  Railways  Clauses  *  Consolidation 

Act,  1845)  it  is  enacted  :  The  case  then  set  out  the  enactment  of 
sect.  1,  incorporating  this  Act  with  all  future  Railway  Acts :  the 
interpretations,  in  sects.  2,  8,  of  the  words  "the  special  Act," 
"the  undertaking,"  "  the  Company,"  and  "the  Railway:"  the 
enactments  of  sect.  16,  that,  "  subject  to  the  provisions  and  restric- 
tions in  this  and  the  special  Act,  and  any  Act  incorporated  therewith, 
it  shall  be  lawful  for  the  Company,  for  the  purpose  of  constructing 
the  railway,  or  the  accommodation  works  connected  therewith 
hereinafter  mentioned,  to  "  "  make  or  construct  in,  upon,  across, 
under,  or  over  any  lands,  or  any  streets,"  **  roads,  railroads  "  &c., 
**  within  the  lands  described  in  the  said  plans,  or  mentioned  in  the 
said  books  of  reference  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels,  embankments,  aqueducts, 
bridges,  roads,  ways,  passages,  conduits,  drains,  piers,  arcbes, 
cuttings,  and  fences  as  they  think  proper:  "  and  that  "  They  may 
do  all  other  acts  necessary  for  making,  maintaining,  altering,  or 

(1)  The  following  claufies  of    stat.  proprietor  or  occupier  of  lands  adjacent 

6  &  7  Vict.  c.  cviii.  were  also  referred  to  the  said  roads  or  any  of  them,  or 

to  in  the  argument  for  the  Crown.  by  any  other  person,  within  the  dis- 

Sect.   59.     ^^And   whereas    it   was  tance  of  10  feet  on  either  side  of  the 

provided   by  the    said   recited  Act  *^  said  roads  where  the  same  are  of  the 

(4  (Jeo.  IV.  c.  Ixxxiv.,  local  and  per-  width    of    40   feet  or  upwards,   and 

sonal,  public,    *  for   more  effectually  within  30  feet  from  the  centre  of  the 

repairing  *  &c.  *  certain  roads  in  the  said  roads  where  the  same  are  of  less 

several  parishes  of  St.  Mary  Magdalen,  width  than  40  feet,  and  if  any  such 

Bermondsey,'  &c.,in  Surrey  and  Kent)  erection  or  building  shall  be  hereafter 

**  and  in  the  Act  therein  recited,  that  erected  contrary  to  the  true  intent  and 

no  building  should  be  erected  by  any  meaning  of  this  Act,  such  proprietor 

proprietor  or  occupier  of    the   lands  or  occupier  or  other  person  shall  forfeit 

adjacent  to  the  roads  thereby  directed  any  sum  not  exceeding  "  &c. 
to  be  made  and  repaired,   or    other         Sect.  68.     '*  And  be  it  enacted.  That 

person,  within  10  feet  on  either  side  all  and  every  the  footpaths  on  the 

[  *689,  n.  ]      of  the  said  roads  where  the  same  are  '"'sides  of  or  adjoining  to  the  said  roads 

of  the  width  of  40  feet  or  upwards,  shall    be  and  the  same   are  hereby 

and  within  30  feet  from  the  centre  of  declared  to  be  subject  to  the  regula- 

the  said  roads  where  the  same  are  of  tions  of  this  Act,  and  to  be  part  of 

less  width  than  40  feet,  and  if  any  the  said  roads,  and,  unless  the  same 

such   building  should   be    thereafter  shall  be  paved  or  pitched,  shall    be 

erected  contrary  to  the  true  intent  and  repaired  and  amended   by    the  said 

meaning  of   the  said  Act  the  same  trustees  by  such  ways  and  means  and 

should  be  deemed  a  common  nuisance;  in  such  manner  as  the  said  roads  are 

be  it  therefore  enacted,  that  no  erection  and  shall  be  repaired  and  amended." 
PT  building  shall  be  erected  by  any 
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repairing,  and  using  the  railway,"  The  case  also  referred  to,  and 
in  part  set  out,  sects.  46  and  49,  as  to  the  crossing  of  roads  and 
construction  of  bridges  (i). 

In  the  year  1845,  the  London  and  Croydon  Railway  Company 
became  the  promoters  of  a  proposed  branch  railway  to  commence 
by  a  junction  with  the  London  and  Croydon  Railway  in  the  parish 
of  Saint  Paul,  Deptford,  in  Surrey,  passing  &c.  (the  direction  was 
described  in  the  case),  and  to  terminate  in  the  said  parish  of  Saint 
Paul,  Deptford  ;  with  all  proper  works  and  conveniences  &c.  The 
line  of  such  prot)Osed  branch  ^railway  crosses  two  of  the  roads 
under  the  jurisdiction  of  the  said  trustees,  viz.  a  turnpike  road 
called  Trundley*s  Lane,  and  a  turnpike  road  called  Lower  Deptford 
Road,  which  last  mentioned  road  is  the  road  in  question  in  this 
case.     (The  direction  and  termini  of  the  latter  road  were  then 

(1)  Stat.  8  A  9  Vict.  c.  20,  s.  46. 
enacts  that:  **If  the  line  of  the  rail- 
way cross  any  turnpike  road  or  public 
highway,  then  (except  where  other- 
wise provided  by  the  special  Act) 
either  such  road  shall  be  carried  oyer 
the  railway,  or  the  railway  shall  be 
carried  oyer  such  road,  by  means  of  a 
bridge,  of  the  height  and  width  and 
with  the  ascent  or  descent  by  this 
or  the  special  Act  in  that  behalf 
proyided." 

Sect.  49  enacts  that :  '  *  Eyery  bridge 
to  be  erected  for  the  purpose  of  carry- 
ing the  railway  oyer  any  road  shall 
(except  where  otherwise  proyided  by 
the  special  Act)  be  built  in  conformity 
with  the  following  regulations ;  (that 
is  to  say,)  The  width  of  the  arch  shall 
be  such  as  to  leave  thereunder  a  clear 
space  of  not  less  than  35  feet  if  the 
arch  be  oyer  a  turnpike  road,  and  of 
25  feet  if  oyer  a  public  carriage  road, 
and  of  12  feet  if  oyer  a  private  road : 
The  clear  height  of  the  arch  from  the 
surface  of  the  road  shall  not  be  less 
than  16  feet  for  a  space  of  12  feet  if 
the  arch  be  oyer  a  turnpike  road,  and 
15  feet  for  a  space  of  10  feet  if  oyer  a 
public  carriage  road ;  and  in  each  of 
such  cases  the  clear  height  at  the 
springing  of  the  arch  shall  not  be  less 
than  12  feet." 

Sect.  50  enacts  that,  whenever  a 
bridge  is  erected  for  carrying  a  road 
over  the  railway,  then  (unless  it  be 
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otherwise  provided  by  the  special  Act) 
**  the  road  over  the  bridge  shall  have 
a  clear  space  between  the  fences 
thereof  of  35  feet  if  the  road  be  a 
turnpike  road,  and  25  feet  if  a  public 
carriage  road,  and  12  feet  if  a  private 
road." 

Sect.  51  is  as  follows:  ** Provided 
always,  that  in  all  cases  where  the 
average  available  width  for  the  passage 
of  carriages  of  any  existing  roads 
within  50  yards  of  the  points  of  cross- 
ing the  same  is  less  than  the  width 
hereinbefore  prescribed  for  bridges 
over  or  under  the  railway,  the  width 
of  such  bridges  need  not  be  greater 
than  such  average  available  width  of 
such  roads,  but  so  nevertheless  that 
such  bridges  be  not  of  less  width,  in 
the  case  of  a  turnpike  road  or  public 
carriage  road,  than  20  feet :  Provided 
also,  that  if  at  any  time  after  the 
construction  of  the  railway  the  average 
available  width  of  any  such  road  shall 
be  increased  beyond  the  width  of  such 
bridge  on  either  side  thereof,  the  Com- 
pany shall  be  bound,  at  their  own 
expense,  to  increase  the  width  of  the 
said  bridge  to  such  extent  as  they 
may  be  required  by  the  trustees  or 
surveyors  of  such  road,  not  exceeding 
the  width  of  such  road  as  so  widened, 
or  the  maximum  width  herein  or  in 
the  special  Act  prescribed  for  a  bridge 
in  the  like  case  over  or  under  the 
railway." 
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Bbo.  stated.)  This  road  is  a  public  highway,  and  had  been  used  as  such 
RioBY.  ^y  ^^^  public  for  upwards  of  forty  years  continually  before  and  up 
to  the  times  of  the  excavations  hereinafter  mentioned. 

The  case  then  set  forth  some  proceedings  relative  to  the  bringing 
in  and  passing  of  the  special  Act,  which  it  is  unnecessary  to  state. 
It  then  proceeded : 

Under  these  circumstances  the  bill  was  passed,  and  became  an 
Act  of  Parliament,  viz.  stat.  9  &  10  Vict  c.  ccxxxiv.,  local  and 
personal,  public,  whereby  the  London  and  Croydon  Railway  Com- 
pany were  empowered  to  make  and  maintain  the  said  branch 
railway. 

By  sect.  1  of  the  last  mentioned  Act  it  is  (amongst  other  things) 
enacted,  that  all  the  provisions,  matters  and  things  contained  in 
the  Railways  Clauses  Consolidation  Act,  1845,  "  shall,  so  far  as  the 
same  are  applicable,  extend  to  this  Act,  and  to  the  several  purposes 
and  things  hereby  authorised,  as  fully  "  as  if  therein  re-enacted. 

Sect.  8  is  as  follows :  *'  And  whereas  plans  and  sections  of  the 
branch  railway  showing  the  lines  and  levels  thereof,  and  also  books 
of  reference  containing  the  names  of  the  owners,  lessees,  and 
occupiers,  or  reputed  owners,  lessees,  and  occupiers  of  the  lands 
through  which  the  same  is  intended  to  pass,  have  been  deposited 
with  the  clerks  of  the  peace  of  the  counties  of  Surrey  and  Kent;  be 
it  enacted,  that,  subject  to  the  provisions  in  this  Act  and  the  said 
[  *692  ]  recited  Acts  contained,  *it  shall  be  lawful  for  the  Company  to  make 
and  maintain  the  branch  railway  and  works  in  the  line  and  upon 
the  lands  delineated  on  the  said  plans  and  described  in  the  said 
books  of  reference,  and  to  enter  upon,  take,  and  use  such  of  the 
said  lands  as  shall  be  necessary  for  such  purpose." 

By  sect.  19  it  is  enacted :  **  That  in  every  case  in  which  the  said 

railway  shall  cross  any  of  the  roads  under  the  jurisdiction  of  the 

said  trustees  "  (meaning  the  Trustees  of  the  Bermondsey,  Rother- 

hithe  and  Deptford  Roads),  '*  otherwise  than  at  right  angles,  the 

bridges  over  the  same  shall  be  built  with  skew  arches,  so  as  not  in 

any  manner  to  alter  the  direction  of  or  interfere  with  the  line  of  the 

said  roads,  or  the  footpaths  to  the  same  "  (i). 

(1)  Sect.  18  of  stat.  9  ft  10  Vict,  arch  for  the  footpath  of  the  width  of 

c.  ccxxxiv.  was  also  referred  to  in  the  at  least  6  feet  separate  from  the  centre 

course  of  the  argument.    It  enacts :  arch,  by  pillars,  and  the  centre  arch  of 

**  That  the  said  railway  shall  be  carried  the  said  bridge  over  Trundley*s  Lane 

over  Trundley*s  Lane  at  the  expense  shall  be  of  a  height  from  the  present 

of  the  said  Company  by  means  of  a  surface    of  Trundley's   Lane  to   the 

bridge  of  the  width  of  at  least  30  feet,  centre  of  the  soffit  of  such  arch  of  not 

with  a  square  soffit  and  with  a  side  less  than  13  feet  6  inches,  and  the  side 
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By  Stat.  9  &  10  Vict.  c.  cclxxxiii.,  local  and  personal,  public,  the         kbo. 
London  and  Brighton  and  the  London  and  Croydon  Railway  Com-       rioby. 
panies,  and  all  the  undertakings  belonging  to  them,  were  consolidated, 
and  the  said  Companies  incorporated  as  one,  by  the  name  of  the 
London,  Brighton,  and  South  Coast  Railway :  and  by  *sect.  27  the       [  ^693  ] 
new  Company  is  invested  with  all  powers  to  make  branches  and 
extensions  which  had  been  or  should  be  granted  to  either  of  the  two 
Companies  now  consolidated. 

The  line  of  the  said  branch  railway  crosses  the  Lower  Deptford 
Boad  otherwise  than  at  right  angles,  at  a  point  in  the  parish  of 
Saint  Paul,  Deptford,  in  the  county  of  Kent.  The  said  road,  at  the 
point  where  the  above  mentioned  line  of  railway  crosses  it,  is  a  road 
of  considerable  traflSc,  being  one  of  the  two  principal  thoroughfares 
between  London  and  Deptford.  The  average  width  of  the  carriage 
way  of  the  said  road  at  {he  said  points  of  crossing,  and  for  fifty  yards 
on  either  side  of  the  same,  had  been  for  upwards  of  forty  years 
immediately  before  the  making  the  excavations,  and  building  the 
piers,  hereinafter  mentioned,  and  still  is,  28  feet ;  and  the  average 
width  of  the  footpaths  on  the  east  side  of  such  part  of  the  said 
carriage  way  had  been,  for  upwards  of  forty  years  immediately 
before  the  making  the  excavations  and  building  the  said  piers, 
7  feet  8  inches,  and  on  the  west  side  thereof  8  feet  8  inches  ;  the 
average  width  of  such  part  of  the  said  road  during  such  last 
mentioned  period,  including  both  the  said  footpaths,  being  48  feet 
6  inches. 

On  20th  August,  1847,  the  defendants,  acting  under  the  authority 
and  command  of  the  London,  Brighton  and  South  Coast  Railway 
Company,  and  for  the  purpose  of  building  the  bridge  hereinafter 
mentioned  over  the  said  road,  as  the  same  is  described  in  the  plan 
and  sections  so  deposited  as  aforesaid,  excavated  portions  of  the 
footpaths  on  both  sides  of  the  said  road  at  the  above  mentioned 
point,  in  a  direction  parallel  to  the  line  of  the  said  road,  to  an 
extent  of  4  feet  out  of  the  ^footpath  on  one  side  of  the  said  road,  [  •694  ] 
and  to  the  width  of  (i)  out  of  the  footpath  on  the  other  side 

arch  of  the  same  bridge  shall  be  of  a  Lane  shall  be  not  more  than  15  feet 

height  from  the  surface  of  the  footpath  from  the  centre  of  the  soffit  of  the 

to  the  centre  of  such  soffit  of  not  less  proposed  bridge,  then  the  said  Com- 

than  10  feet:  Provided  always,  that  pany  shall  repay  to  the  trustees  all 

if  the  Trustees  of  the  Bermondsey,  sums  of  money  necessarily  expended 

Botherhithe,  and  Deptford  Boads  shall  by  them  in  and  about  such  lowering 

think  it  desirable  to  lower  Trundley's  of  the  surface  of  the  said  lane.'* 

Lane,  and  shall  lower  the  same,  so  (1)  Blank  in  the  case, 
that  the  then  surface  of  Trundlej's 
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Rbo.  of  the  said  road ;  and  the  said  two  excavations  were  continued  for 
RiGBY.  some  days,  and  were  6  feet  deep.  The  clear  width  of  road  and 
footpaths,  taken  together,  which  was  left  between  the  edges  of  such 
two  excavations  (measured  in  a  line  at  right  angles  with  the  edges 
of  such  excavations),  was  86  feet.  Afterwards  the  defendants  pro- 
ceeded to  fill  up  the  said  excavations  with  brickwork,  in  order  to 
form  the  piers  of  a  certain  bridge  by  which  the  said  branch  railway 
was  to  be  carried  over  the  said  road  at  the  said  point ;  and  they  did 
fill  up  the  said  excavations  with  brickwork,  and  erect  piers  for  the 
said  bridge  therein  to  the  height  and  in  the  manner  hereinafter 
mentioned.  When  the  works  had  proceeded  until  the  foundations 
of  the  said  piers  were  level  and  (i)  the  surface  of  the  said  footpaths, 
the  said  trustees  filed  a  bill  in  her  Majesty's  High  Court  of  Chancery. 
The  case  then  stated  the  obtaining  of  an  ex  parte  injunction,  and 
other  proceedings  in  Chancery,  the  result  of  which  was  the  present 
indictment,  but  which  it  is  unnecessary  to  detail.  It  then  proceeded : 
The  said  road  was  never  entirely  closed  in  consequence  of  the 
said  excavation,  or  during  the  building  of  the  said  piers  and  bridge  : 
and  the  traffic  along  the  said  road,  except  such  part  of  it  on  which 
the  said  piers  were  so  erected,  continued,  and  still  does  continue,  as 
before  the  building  of  the  said  bridge.  By  the  building  of  these 
piers,  each  of  the  said  footpaths  was  narrowed  to  the  extent  afore- 
said :  and  the  said  piers  have  been  continued  from  thence  to  the 
present  time,  and  are  respectively  17  feet  in  height  and  85  feet  in 
[  ♦egs  ]  width,  in  a  direction  parallel  to  the  line  of  the  said  road  and  ♦foot- 
paths :  and  afterwards  the  defendants  built  the  said  bridge  over 
the  said  road  upon  the  said  piers,  and  have  continued  the  said 
bridge  so  erected  from  thence  hitherto.  And  the  said  bridge  is 
built  with  a  fiat  skew  arch,  so  as  not  in  any  manner  to  alter  the 
direction  of  or  interfere  with  the  line  of  the  said  roads,  or  the  foot- 
paths to  the  same,  except  so  far  as  the  facts  in  this  case  constitute 
any  such  alteration  or  interference.  The  said  road  is  still  narrowed 
and  obstructed  by  the  said  bridge  and  the  said  piers  to  the  extent 
aforesaid.  The  clear  space  under  the  said  bridge,  measured  in  the 
direction  of  the  line  of  the  arch  and  of  the  said  railway,  is  87  feet 
8  inches  ;  and  the  clear  space  under  the  said  bridge,  measuring  in 
a  line  at  right  angles  with  the  face  of  the  said  piers,  is  86  feet ;  and 
the  height  of  the  said  bridge  to  the  soffit  thereof  is  17  feet.  The 
width  of  the  footpath  now  left  on  each  side  of  the  said  bridge  is 
(having  regard  to  the  traffic  on  the  said  footpaths)  too  narrow  for 

(1)  Sic. 
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the  free  passage  of  persons  on  foot  along  the  said  footpaths :  and,        Rbo. 
if  the  said  footpaths  were  to  be  widened  by  adding  to  them  a  portion       big'ry. 
of  the  said  carriage-way,  the  said  carriage  way  would  be  thereby 
rendered  too  narrow  for  the  free  passage  of  horses  and  carriages, 
having  regard  to  the  number  of  horses  and  carriages  daily  passing 
along  the  said  carriage  way. 

The  pleadings,  and  a  copy  of  the  plans,  sections  and  books  of 
reference,  certified  by  the  clerk  of  the  peace^  were  to  be  taken  as 
part  of  the  case. 

The  question  for  the  opinion  of  this  Court  was,  whether  or  not 
the  defendants  were  guilty  of  all  or  any  of  the  nuisances  charged 
in  the  respective  counts :  and  the  verdict  was  to  be  entered  for  the 
Crown  or  for  the  defendants,  according  to  the  opinion  of  the  Court. 

The  special  case  was  argued  in  Trinity  Term  (June  6th),  1849  (i).       [  696  ] 

Sir  F.  Tliesiger,  for  the  Crown,  referred  to  sects.  59  and  68  of 
stat.  6  &  7  Vict.  c.  cviii. ;  sects.  1,  49,  50  and  51  of  stat.  8  &  9 
Vict.  c.  20 ;  and  sects.  18  and  19  of  stat.  9  &  10  Vict.  c.  ccxxxiv. 
He  mentioned  Attorney-General  v.  SoutJiampton  Railway  Company  (2) 
as  an  authority  likely  to  be  cited  for  the  defendants,  but  relied  upon 
the  notice  of  that  case  in  Reg.  v.  The  Birmingham  and  Gloucester 
Railway  Company  (a).  And  he  referred  also  to  Reg.  v.  Tlie  London 
and  Bv^iingliam  Railway  Company  (4),  which,  however,  he  observed 
was  decided  under  an  Act  differently  worded  from  stat.  9  &  10 
Vict.  c.  ccxxxiv. 

Sir  J.  JervUf  Attorney-General,  contra^  commented  upon  sects. 
8,  18  and  19  of  the  last  mentioned  Act,  and  sects.  16,  49  and  51  of 
stat.  8  &  9  Vict.  c.  20;  and  relied  upon  Attorney-General  v.  South- 
ampton Railway  Company  (2)  as  a  direct  authority  for  the  defendants. 

Sir  F.  Thesiger  replied. 

The  judgment  of  the  Court  makes  a  more  particular  report  of 
the  arguments  unnecessary. 

Car.  adv.  vuU. 

Pattebon,  J.,  in  this  Term  (January  16th),  delivered  judgment  as 
follows : 

This  was  an  indictment  for  nuisance  to  a  turnpike  road  by  building 

(1)  Before  Lord  Denman,  Ch.  J.,         (3)  2  Q.  B.  47. 

Patteson,  Coleridge  and  Erie,  JJ.  (4)  1  Bail.  Cas,  317.  (At  NisiPrius, 

(2)  9  Sim.  78.  Feb.  Id,  1839.) 
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Rkq.  on  it  the  piers  of  a  railway  bridge,  *and  narrowing  it  by  such 
RioBT.  building.  All  the  counts  in  the  indictment  charge  the  nuisance  to 
[  *697  ]  be  to  the  carriage  road  :  nothing  is  said  about  a  foot  road,  through- 
out. For  forty  years  before  the  building  of  the  bridge  the  average 
width  of  the  carriage  road  for  50  yards  on  each  side  of  the  spot 
where  the  bridge  is  now  erected  was  28  feet,  and  the  foot  path  on 
one  side  was  8  feet  8  inches,  and  on  the  other  7  feet  8  inches.  The 
piers  of  the  bridge  stand  on  the  foot  path  on  each  side ;  they  are 
each  4  feet  wide,  and  are  built  parallel  to  the  line  of  the  carriage 
road,  not  directly  opposite  to  each  other,  as  the  bridge  is  a  skew 
bridge.  The  effect  is,  that  the  carriage  road  remains  as  it  was 
before,  28  feet  wide:  but  the  footpaths  are  each  narrowed;  and 
the  carriage  road  and  footpaths  together,  which  formerly  were 
48  feet  6  inches,  are  now  only  86  feet.  These  are  the  dimensions 
stated  in  the  case ;  but,  if  the  piers  occupy  8  feet,  it  would  follow 
that  the  total  width  is  now  only  85  feet  6  inches.  Whether  the 
difference  of  6  inches  can  be  accounted  for  by  the  circumstance  of 
the  piers  not  being  directly  opposite  to  each  other  does  not  appear ; 
but  we  do  not  think  it  material  to  our  decision. 

The  prosecutors  relied  much  on  the  19th  section  of  the  special 
local  Act,  9  &  10  Vict.  c.  ccxxxiv.,  which  provides  that,  in  every 
case  in  which  the  railway  shall  cross  the  road  otherwise  than  at 
right  angles,  the  bridges  shall  be  made  with  skew  arches,  so  as  not 
in  any  manner  to  alter  the  direction  of  or  interfere  with  the  line  of 
the  said  roads,  or  the  footpaths  to  the  same.  The  object  of  this 
section  is  plain,  namely,  to  prevent  the  Railway  Company  from 
turning  or  bending  the  road  so  as  to  carry  it  at  right  angles  under 
any  bridge  over  which  the  railway  passes,  and  again  turning  or 

[  •698  ]  ^bending  it  back  on  the  other  side  of  the  bridge  to  its  former  direc- 
tion and  line :  but  the  section  does  not  touch  or  affect  any  question 
as  to  the  width  of  the  bridge  or  the  narrowing  of  the  road.  The 
Railway  Company  have  complied  with  the  section  by  erecting  a 
skew  bridge. 

The  question  in  this  case  depends  upon  the  construction  of  stat. 
8  &  9  Vict.  c.  20,  the  Railways  Clauses  Consolidation  Act,  1845. 
Now  by  that  Act  it  is  provided  that  there  shall  be  a  clear  space  of 
85  feet  if  the  arch  be  over  a  turnpike  road ;  provided  that,  where 
the  average  available  width  for  the  passage  of  carriages  is  less  than 
the  width  thereinbefore  prescribed,  the  width  of  the  bridges  need 
not  be  greater  than  such  average  available  width,  but  so  as  not  to 
be  less  in  the  case  of  a  turnpike  road  than  20  feet.    It  is  further 
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provided  that,  if  the  average  available  width  of  the  road  be  after-        Bbg. 
wards  increased,  the  Eailway  Company  shall  increase  the  width  of       Rioiy. 
their  bridge  if  required,  to  an  extent  not  exceeding  the  width  of  the 
road  so  widened,  '*  or  the  maximum  width  herein  or  in  the  special 
Act  prescribed  for  a  bridge  in  the  like  case  over  or  under  the 
railway." 

Much  discussion  took  place  on  the  argument  as  to  the  word 
**  maximum : "  but  the  meaning  of  the  Legislature  is  very  plain. 
Where  the  average  available  width  for  the  passage  of  carriages  on 
any  road  exceeds  35  feet,  it  may  be  narrowed  to  85  feet  under  the 
arch ;  for  the  arch  is  only  required  to  be  of  that  width :  where  it  is 
less,  the  arch  may  be  of  the  same  width  as  the  road,  so  as  it  be  not 
less  than  20  feet ;  and,  if  the  road  be  afterwards  widened,  the  arch 
must  be  proportionately  widened  up  to,  but  not  beyond,  85  feet. 
In  the  present  case,  the  average  available  width  ol  *the  road  for  the  [  •69-»  ] 
passage  of  carriages  is  the  same  as  it  was  before  the  erection  of  the 
bridge ;  the  arch  is  of  the  same  width,  and  exceeds  20  feet ;  and 
the  road  has  not  been  widened  so  as  to  call  on  the  Bailway  Company 
to  widen  the  arch.  Therefore  the  provisions  of  the  Bail  way  a 
Clauses  Consolidation  Act,  1845,  appear  to  have  been  complied 
with.  No  mention  is  made  in  that  Act  of  footways,  as  distinguished 
from  the  road  for  the  passage  of  carriages.  If  they  are  to  be  taken 
as  part  of  the  turnpike  road,  then  the  road  has  been  narrowed  from 
48  feet  6  inches  to  86  feet,  and  the  arch  of  the  bridge  is  only  28  feet 
instead  of  85.  We  think,  however,  that  the  footpaths  cannot  be 
taken  as  part  of  the  turnpike  road  over  which  the  arch  of  the  bridge 
was  to  be  thrown,  within  the  meaning  of  these  Acts  of  Parliament. 
There  is  no  pretence  for  saying  that  they  can  be  taken  into  account 
in  ascertaining  the  average  available  width  of  the  road  for  the 
passage  of  carriages :  and,  as  that  width  has  been  preserved  as  it 
was  before  in  strict  conformity  with  the  Acts  of  Parliament,  it  is 
not  true  to  assert,  as  every  one  of  the  counts  in  this  indictment 
does,  that  persons  cannot  pass  with  their  carriages  as  they  used  to 
do.  The  obstruction  is  to  foot  passengers  only,  which  is  not  for- 
bidden by  the  Acts ;  neither  is  it  charged  as  the  nuisance  complained 
of  by  this  indictment.  The  cases  cited  in  argument  are  wholly 
inapplicable  to  this  indictment. 

Upon  the  whole  we  are  of  opinion  that  a  general  verdict  of  Not 
guilty  must  be  entered. 

Rule  accordingly. 
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1860.  DOE  D.  LORD  ARUNDEL  v.  FOWLER. 

(14  Q.  B.  700—703 ;  S.  C.  19  L.  J.  Q.  B.  151 ;  14  Jur.  179.) 

^         '  Stat.  52  Geo.  m.  c.  146,  s.  5,  requires  parisli  registers  to  be  kept  at  the 

parson's  house  or  in  the  church.  The  custody  of  such  i-egisters  by  the 
parish  clerk  at  his  house  is  not,  unless  accounted  for,  such  reasonably 
proper  custody  as  to  render  receivable  in  evidence  an  extract  made  by  a 
witness  from  a  book  produced  to  him  as  the  parish  register  by  the  clerk,  at 
the  clerk's  house. 

Ejectment  for  a  cottage  &c.,  in  Wiltshire.  On  the  trial,  before 
Williams,  J.,  at  the  last  Wiltshire  Spring  Assizes,  it  appeared  that 
the  lessor  of  the  plaintiff  claimed  title  on  the  determination  of  a 
lease  for  lives.  To  prove  the  death  of  one  of  the  cestui  que  vies,  a 
witness  stated  that  he  went  to  a  house  in  Kingston,  Surrey,  which 
had  been  pointed  out  to  him  by  a  person  in  the  street  as  the  house 
of  the  parish  clerk ;  that  the  witness  there  saw  a  person  calling 
himself  parish  clerk,  who  produced  as  the  register  of  burials  a  book 
from  which  the  witness  had  made  an  extract  as  evidence  of  the 
death  in  question.  The  learned  Judge  rejected  the  evidence,  on 
the  ground  that  it  did  not  appear  that  the  custody  of  the  register 
by  the  parish  clerk  was  the  proper  custody.  The  defendant  having 
obtained  a  verdict, 

Gi-eenwood,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  this  evidence  was  improperly  rejected, 
and  also  that  the  verdict  was  against  the  evidence. 

L  70'  1  Crowder  now  showed  cause : 

Crmghton  v.  Blake  {\)  and  Bishop  oj  Meath  v.  Marquess  of 
Winchester  (2),  in  which  cases  it  was  held  unnecessary  to  show  that 
a  document  came  from  the  most  proper  custody  or  from  strictly 
legal  custody,  do  not  apply ;  for,  in  the  absence  of  explanation  to 
account  for  the  removal  of  the  instrument,  the  parish  chest  was  the 
only  proper  or  legal  custody. 

(Coleridge,  J. :  In  Boscoe  on  Evidence,  p.  102  (3),  the  note  of 
Bishop  of  Meath  v.  Marqxiess  of  Winchester  (2)  is  given  thus :  **  So  a 
document  relating  to  a  Bishop's  see  may  be  produced  from  the 
custody  either  of  his  descendants,  or  his  successors  in  the  see.'* 
But  the  circumstances  under  which  the  instrument  was  there 
received  as  coming  from  the  custody  of  the  Bishop's  descendants 
hardly  warrant  so  general  a  proposition ;  for  it  appears  that  the 

(1)  12  M.  &  W.  205.  Bing.  N.  C.  183  ;  4  CI.  &  Fin.  445). 

(2)  In  Dom.  Proc,  42  E.  B.  38  (3  (3)  8th  ed. 
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instrument  in  question  was  of  a  date  prior  to  the  existence  of  any 
registry  for  the  diocese.) 

Here  the  evidence  that  the  person  who  furnished  the  extract  was 
the  parish  clerk  was  wholly  insufficient.  (The  discussion  on  the 
other  point  is  omitted.) 

•  Oreenwood  and  Stock,  contra : 

The  statement  by  a  person  that  he  was  the  parish  clerk  was  of 
itself  sufficient ;  on  preliminary  questions  of  fact  for  the  Judge  strict 
legal  evidence  is  unnecessary :  Reg.  v.  KenUworth  (i).  The  parish 
clerk  commonly  has  the  custody  of  the  parish  registers.  His 
custody  was  a  reasonably  proper  custody ;  and  this  is  sufficient : 
Bishop  of  Meath  v.  Marquess  of  Winchester  (2),  Croughton  v.  Blake  (3), 
*  Armstrong  v.  Hewitt  (4),  Doe  d.  Neale  v.  Samples  (s),  Doe  d. 
Wildgoose  v.  Pearce{6),  Doe  d.  Jacobs  v.  Phillips  (7), 

(Coleridge,  J. :  Stat.  52  Geo.  HI.  c.  146,  s.  5,  requires  the  parson 
to  keep  the  parish  registers  in  an  iron  chest ;  and  the  chest  is  to 
be  kept  either  at  the  parson's  place  of  residence,  or  in  the  church.) 

Pattbson,  J. : 

We  cannot  lay  down  any  general  rule  on  the  question  of  proper 
custody  ;  we  must  be  guided  by  the  circumstances  of  each  particular 
case.  My  brother  Williams  thought  that  the  register  ought  not  to 
be  kept  at  the  clerk's  house.  This  is  quite  true ;  for  the  statute 
directs  that  it  shall  be  kept  elsewhere.  Still,  if  the  witness  had 
gone  to  the  parson  for  the  register,  and  had  been  referred  by  him 
to  the  house  of  the  clerk,  then,  although  the  register  ought  not  to 
have  been  at  the  clerk's,  it  would  have  been  authenticated  to  this 
extent,  that  it  was  at  the  clerk's  with  the  consent  of  the  parson ; 
and  the  evidence  might  have  been  receiveable.  But  no  explanation 
whatever  was  given  to  account  for  this  register  being  with  the  clerk. 
As  to  the  other  point,  I  think  the  evidence  that  the  person  who 
supplied  the  extract  was  parish  clerk  was  quite  sufficient.  The 
objection  is  that  the  alleged  register  was  not  authenticated  as  the 
real  register ;  it  might  have  been  a  duplicate  or  a  copy ;  the  clerk's 
custody  was  unaccounted  for.  The  rule,  however,  for  a  new  trial  will 
be  absolute,  on  the  ground  that  the  verdict  was  against  the  evidence. 


(1)  7  Q.  B.  642. 

(2)  In  Bom.  Proc.  42  R.  B.  38  (3 
Bing.  N.  C.  183 ;  4  CI.  &  Fin.  445). 

(3)  12M.  &W.  205. 


(4)  18  E.  R.  707  (4  Price,  216). 

(5)  47  R.  R.  628  (8  Ad.  &  El.  161). 

(6)  62  B.  B.  798  (2  Moo.  &  Rob.  240). 

(7)  70  R.  R.  440  (8  Q.  B.  168). 
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Coleridge,  J. : 

I  think  that  the  learned  Judge  was  ^quite  right  in  rejecting  the 
evidence  in  question.  The  custody  was  wrong  both  as  to  place  and 
person ;  and  no  explanation  was  given  to  show  why  the  register 
was  in  such  custody.  The  statute  52  Geo.  III.  c.  146,  s.  5,  shows 
the  custody  to  be  wrong ;  and  the  provisions  of  that  section  are, 
I  believe,  kept  alive  by  the  late  Begistration  Act.  By  those 
provisions,  which  are  very  minute  and  stringent,  an  important  duty 
is  cast  upon  the  clergyman  with  respect  to  the  due  custody  of  the 
register.  I  think  upon  the  evidence  we  may  take  it  that  the  person 
who  had  the  custody  in  this  case  was  the  parish  clerk.  But  no 
explanation  was  offered  to  account  for  his  custody,  as  that  the 
parson  was  unwell,  or  had  sent  the  register  to  him  for  a  special 
purpose.  If  any  explanation  had  been  offered,  we  might,  perhaps, 
not  scrutinise  it  very  closely ;  an  excuse  of  some  sort,  although  it 
might  not  show  the  custody  to  be  proper,  might  satisfy  us  that  it 
was  reasonable. 

Rule  discharged,  on  the  first  poinU 
Rule  absolute,  on  the  ground  that  the  verdict  was  against 
the  evidence. 


I860. 
Feb,  5,  26. 

[710] 


THOMPSON   V.   INGHAM  (1). 

(14  Q.  B.  710—719 ;  S.  C.  19  L.  J.  Q.  B.  189;  14  Jur.  429.) 

Declaration  in  prohibition,  stating  a  plaint  in  the  county  court  prose- 
cuted by  one  Batty  for  use  and  occupation  of  land  by  Thompson  (plaintiff 
in  prohibition),  who  appeared  and  protested  that  the  title  to  the  said  land 
was  in  question :  averment  that  in  fact  the  title  was  in  question  in  the 
action.  Plea,  that,  when  Thompson  appeared  and  protested.  Batty  also 
appeared  and  protested  that  the  title  was  not  in  question,  and  required 
the  defendant  in  prohibition,  being  Judge,  to  hear  and  determine  the 
action ;  that  thereupon  defendant,  then  being  Judge,  did  hear  and  con- 
sider the  evidence  &c.  of  the  plaintiff  in  prohibition  in  support  of  his 
said  protest,  and  also  the  evidence  &c.  of  Batty  on  the  other  side, 
and,  having  heard  and  considered,  did  adjudge  that  the  title  was  not  in 
question : 

Held,  that,  if  such  a  plea  admits  the  title  to  be  in  question,  it  is  bad,  for 
want  of  jurisdiction  in  the  Judge,  by  stat.  9  &  10  Yict.  c.  95,  s.  58 ;  but,  if 
it  be  taken  as  pleading  the  decision  of  a  competent  Court,  it  is  equally  bad ; 
for,  although  the  inferior  Court  must  determine  the  point  in  the  first 


(1)  Approved,  Mayor  of  London  v. 
Cox  (1867)  L.  R.  2  H.  L.  239,  283, 
36  L.  J.  Ex.  225 ;  EUUrn  v.  Rose  (1868) 
li,  B,  4  a  B.  4,  7,  38  L.  J,  Q.  B.  6 ; 


dist.  Colonial  Bank  of  Australasia  v. 
WHfan  (1874)  L.  R.  5  P.  C.  417,  444, 
43  L,  J.  P,  0.  39,— A,  a 
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instance,  yet,  there  being  no  writ  of  error  from  the  county  court,  the  Thompson 
question  must  be  open  to  the  superior  Courts  on  motion  for  a  prohibition  ;  v, 

and,  on  declaration  in  prohibition,  the  question  is  one  of  fact,  to  be  decided  Ingham. 
by  evidence. 

Prohibition.  The  declaration  stated  that,  on  2nd  June,  1847, 
John  Batty  prosecuted  in  the  county  court  of  Westmoreland,  at 
Kirkby  Lonsdale  (constituted  under  stat.  9  &  10  Vict.  c.  95)  (i), 
before  Theophilus  Hastings  Ingham,  the  Judge  of  the  said  Court, 
a  certain  plaint  in  an  action  of  contract,  issued  *out  of  the  said  C  *7in 
Court,  for  an  alleged  debt  or  claim  of  41.  for  the  alleged  use  and 
occupation  by  William  Thompson  of  a  certain  field  of  the  said 
John  Batty  &c.,  in  which  action  the  said  J.  Batty  was  the  plaintiff, 
and  W.  Thompson  (the  plaintiff  in  prohibition)  was  the  defendant. 
That  Thompson,  on  the  day  &c.,  appeared  in  the  said  Court  before 
the  said  T.  H.  I.,  the  Judge  thereof,  and  did  then  and  there  protest 
and  insist  that  the  said  Court  ought  not  to  have,  or  take,  and  had 
not,  cognisance  of  the  said  action ;  for  that  in  the  said  action  the 
title  to  the  said  land,  to  wit  to  the  said  field,  was  in  question. 
The  declaration  then  averred,  that  in  fact  the  title  to  the  said 
land,  to  wit  to  the  said  field,  was  in  question  in  the  said  action, 
and  that  the  said  Court  ought  not  to  have  had,  and  had  not, 
cognisance  of  the  said  action ;  and  that  each  of  the  parties 
Thompson  and  Batty  insisted  that  the  said  field  was  his  soil  and 
freehold  during  the  alleged  occupation:  nevertheless  the  said 
Judge  assumed  to  take  and  have  cognisance  of  the  said  action, 
and  proceeded  to  try  and  determine,  and  did  in  fact  take  cognisance 
of,  the  same,  and  try  the  said  cause,  and  afterwards,  to  wit  on 
28th  July  in  the  year  aforesaid,  gave  judgment  that  the  plaintiff 
should  recover  from  the  said  W.  Thompson  the  sum  of  80s,  The 
declaration  then  averred  that  the  said  J.  Batty  and  the  said 
T.  H.  Ingham  are  still  proceeding  in  the  said  plaint,  and  prayed 
a  prohibition. 

Plea :  That,  when  Thompson  so  appeared  and  protested   that 

the  title  to  the  said  land  was  in  question  in  the  said  action,  Batty 

also  at  the  same  time  appeared  and  protested  that  the  title  was 

not  in  question  therein,  and  then  required  the  Judge  to  proceed  to 

hear  and  determine  &c.    That  thereupon,  on  the  same  occasion 

when  *the  said  J.  Batty  and  W.   Thompson  so  appeared  and       [  ^712  ] 

protested  as  aforesaid,  the  said  T.  H.  Ingham,  then  being  the 

Judge  &c.,  did,  in  the  same  Court  in  and  before  which  Batty  and 

(1)  See  now  County  Courts  Acts,  1888  and  1903  (51  &  52  Vict.  c.  43,  and 
3  Edw.  VIL  c.  42).— A.  C. 
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Thompson  Thompson  were  so  respectively  appearing,  hear  and  consider  all 
Ingham,  the  evidence,  allegations  and  arguments  which  Thompson  pro- 
duced made  and  used  in  support  of  such  protest  and  position  that 
the  title  was  in  question,  and  all  the  evidence  &c.  which  Batty 
produced  &c.  on  the  other  side ;  and,  having  heard  &c.  as  afore- 
said, did  then  in  the  same  Court,  as  and  then  being  such  Judge  as 
aforesaid,  and  while  Batty  and  Thompson  were  so  respectively 
appearing  in  and  before  the  said  Court,  consider,  decide  and 
adjudge  that  the  title  to  the  said  land  was  not  in  question  in  the 
said  action,  and  thereupon  entertained,  tried,  heard  and  determined 
the  said  cause,  and  gave  judgment  as  in  the  declaration  mentioned. 
And  that  on  the  said  hearing  of  the  said  cause  neither  Thompson 
nor  Batty  produced,  made  or  used  any  evidence,  allegation  or 
argument  other  than  those  which  the  Judge  so  heard  and 
considered  as  aforesaid.    Verification. 

Demurrer,  assigning  for  cause :  That  the  plea  showed,  not  that 
the  title  to  the  land  was  not  in  question,  but  that  the  Judge 
thought  and  decided  so  :  That  the  plea  admitted  that  the  title  was 
in  question,  and  sought  to  avoid  it  by  showing  that  the  Judge 
thought  otherwise:  That  the  plea  consisted  only  of  grounds  of 
inference  from  which  it  was  sought  to  be  concluded  that  the  title 
was  not  in  question  ;  and  that  it  ought  to  have  shown  that  in  fact 
such  title  was  not  in  question. 

The  demurrer  was  now  argued  (i). 

r  713  ]  Martin^  for  the  plaintiff: 

Stat.  9  &  10  Vict.  c.  95,  s.  58  (2),  makes  a  direct  provision  that 
the  Court  shall  not  have  cognizance  of  any  action  in  which  the 
title  to  any  corporeal  hereditament  shall  be  in  question.  The 
declaration  avers  that  in  fact  the  title  to  the  lands  was  in  question : 
the  plea  does  not  traverse  this,  but  alleges  that  Ingham,  being 
Judge,  did  adjudge  that  the  title  to  the  lands  was  not  in  question. 
He  cannot  give  himself  jurisdiction  by  merely  stating  his  opinion 
that  he  possesses  it.  In  Lillei/  v.  Haney  (3),  where  the  question 
was  whether  a  prohibition  should  issue,  Wightman,  J.  decided 
that  the  Judge  has  authority  to  ascertain  whether  the  title  really 
is  in  question,  but  that,  if  he  is  wrong,  and  assumes  jurisdiction 
when  the  title  is  in  question,  the  Court  above  must  prohibit. 

fl)  Before  Patteson,  Coleridge  and  59,   60;     County    Courts   Act,    1903 

Wightman,  J  J.  (3  Edw.  VII.  c.  42),  s.  3.— A.  C. 

(2)  See  now  County    Courts    Act,  (3)  6  Dowl.  &  L.  648. 
1888  (61    &   52   Vict.   c.  43),  ss.  56, 


VOL.  Lxxx.l         1850.     Q.  B.     14  Q.  B.  718— 716.  879 

(Pattbson,  J. :  The  plea  may  be  an  argumentative  denial  that     Thompson 
the  title  to  the  land  came  in  question.)  Ikoham. 

That  is  not  its  effect :  the  allegation  is  untraversed ;  and  the  plea 
avers  that  the  decision  of  the  Judge  on  the  question  whether  or  not 
the  title  came  in  question  is  final. 

(GoLBRiDGB,  J. :  We  do  not  sit  on  appeal  from  the  decision  of 
the  Judge;  if  the  question  arises  in  the  county  court  the  Judge 
must  deal  with  it.     He  referred  to  Brittain  v.  Kinnaird  (i).) 

When  the  Judge  has  no  jurisdiction  the  proceedings  are  a  nullity.  It 
is  the  duty  of  the  superior  Courts  to  inquire  whether  the  jurisdiction 
has  been  exceeded.  It  is  true  that  this  sometimes  involves  the 
correctness  of  the  decision  of  the  Judge  in  the  inferior  Court,  but 
not  by  way  of  appeal.  The  Court  may  be  obliged  to  try  the 
question  of  fact  whether  the  title  came  into  question  or  not. 

Watsotiy  contra  :  [  7H  ] 

The  Judge  clearly  had  jurisdiction  over  the  cause :  but  in  the 
course  of  the  case  it  was  alleged  that  the  title  to  the  land  was  in 
question.  It  is  conceded  that  it  is  the  duty  of  the  Judge  to  inquire 
whether  that  is  so  or  not ;  if  such  be  his  duty,  he  must  decide  that 
point,  otherwise  he  would  have  power  to  inquire,  but  not  to 
determine.  The  question  of  jurisdiction,  if  involved  in  an 
incidental  question  of  fact,  must,  like  any  other  incidental  question, 
be  determined  by  the  Judge.  If  the  action  had  been  ejectment, 
the  Judge  would  have  had  no  jurisdiction  to  entertain  the  cause, 
the  proceedings  would  have  been  coram  non  judice,  and  prohibition 
would  lie.  But,  when  there  is  a  general  jurisdiction  over  the 
cause,  the  incidental  question  as  to  title  must  be  disposed  of  by  the 
Judge.  [He  cited  Ileg.  v.  Bolton  (2),  Mould  v.  Williams  (3),  Reg,  v. 
Higgins  (4),  Reg.  v.  Dodson  (6),  Rex  v.  Wrottesley  (6)  and  Thomas  v. 
Hudson  (7).]  The  principle  which  governs  all  the  cases  is,  that  f  ^^^  ] 
where  the  Judge  has  jurisdiction  he  must  decide  any  incidental 
matter  which  arises  in  the  progress  of  the  cause.  ''Est  autem 
eorum  "  (Justitiariorum)  ''  potestas,  quod  ex  quo  eis  commissa  est 

(1)  21  E.  B.  680  (1  Brod.  &  B.  432).  (6)  1  B.  &  Ad.  648. 

(2)  65  B.  B.  209  (I  Q.  B.  66).  (7)  14  M.  &  W.  363,  377.    Judg- 

(3)  64  B.  B.  658  (5  a  B.  469).  ment  affirmed  in  Ex.  Ch.,  Thomas  y. 

(4)  8  Q.  B.  149,  note  {d).  Hudson,  16  M.  &  W.  885. 
(6)  48  B.  B.  650  (9  Ad.  ft  £1.  704). 
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Thompson  causa,  una  vel  plures,  licet  simpliciter,  extenditur  eorum  jurisdictio 
iNOHAH.  ad  omnia,  sine  quibus  causa  terminari  non  potest,  quantum  ad 
judicium  et  executionem  judicii.  Et  eodem  mode  si  causa  fuerit 
incidens  vel  emergens  et  praejudicialis :  ad  alias  vero  res  et  alias 
personas  non  possunt  jurisdictionem  suam  extendere,  nee  de  aliis 
cognoscere  quam  de  iis  qu8B  in  commissione  continentur,  cum  fines 
mandati  diligenter  sint  attendendi."  Bracton,  fol.  108  b,  lib.  iii. 
De  Actionibus,  s.  8.  The  authorities  all  show  that  when  the  Judge 
[  717  ]  can  ^inquire  he  can  decide,  and  that  his  decision  on  a  matter 
within  his  jurisdiction  is  final.  The  allegation  that  the  title  was 
in  question  becomes  immaterial ;  the  Judge  must  decide  whether  it 
was  or  not. 

(WiGHTMAN,  J. :  The  Judge  decides,  subject  to  prohibition  if  he 
exceed  his  jurisdiction.  Whether  or  not  the  title  comes  in  question 
may  be  matter  of  fact.)  * 

The  true  distinction  is  between  those  cases  where  there  is  a  want 
of  original  jurisdiction,  and  those  where  something  arises  in  the 
course  of  the  cause  to  take  it  away  :  the  Judge  must  decide,  in  the 
latter  case,  whether  such  a  state  of  facts  exists. 

Martin,  in  reply : 

It  is  admitted,  here,  that  a  state  of  things  existed  which  ousted 
the  Judge  of  his  jurisdiction,  but  by  his  own  judgment  he  assumes 
to  give  himself  jurisdiction.  The  cases  cited  do  not  apply.  The 
question  of  jurisdiction  can  in  no  case  be  determined  by  the  Court 
whose  jurisdiction  is  called  in  question.  The  line  may  be  difficult 
to  draw ;  but  in  all  of  them  the  question  was  as  to  the  correctness 
of  the  decision  of  the  Judge  over  matter  within  his  jurisdiction. 

Cur.  adv.  vult. 

Pattbson,  J.,  on  a  subsequent  day  in  this  vacation  (February  26th), 

delivered  the  judgment  of  the  Court.    After  having  shortly 

stated  the  declaration  and  plea,  his  Lordship  continued: 

To  this  plea  there  is  a  demurrer.    If  the  plea,  being  in  confession 

and   avoidance,   is   to  be  taken  to  admit  the  statement    in  the 

declaration,  that  in  fact  the  title  was  in  question,  it  is  clearly  bad  ; 

for  then  the  Judge  had  no  jurisdiction,  under  stat.  9  &  10  Vict.  c.  95, 

[  •718  ]       s.  58  (i) ;  and  *his  thinking  and  deciding  that  he  had  would  not  give 

(1)  See  atUe,  p.  378,  note  (2). 
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it  him.     Bat,  assuming  that  the  plea  does  not  admit  that  statement,     thompsok 
but  rather  denies  that  it  can  be  permitted  to  be  made,  by  reason      inqham. 
of  the  decision  of  a  competent  Court  that  the  title  was  not  in 
question,  the  point  will  be  whether  that  decision  is  conclusive. 

The  law  on  this  subject,  so  far  as  regards  the  analogous  case 
of  magistrates'  convictions,  was  fully  discussed  in  Reg.  v.  Bolton  (i) ; 
and  it  was  there  held  that,  where  the  charge  is  such  as,  if  true, 
is  within  the  magistrate's  jurisdiction,  the  finding  of  the  facts 
afterwards  by  the  magistrate  is  conclusive ;  but,  where  the  charge 
is  not  such  as,  if  true,  would  be  within  the  magistrate's 
jurisdiction,  no  finding  of  facts  can  alter  it. 

The  present  case  is  between  those  so  put.  The  Judge  had  clearly 
jurisdiction,  privid  facie,  to  try  a  plaint  for  use  and  occupation. 
The  pleadings,  if  there  were  any  in  the  county  court,  would  not 
show  that  the  title  is  in  question :  the  point,  whether  it  is  or  not, 
must  of  necessity  arise  upon  the  evidence;  and,  as  soon  as  it 
appears  that  it  is,  the  jurisdiction  of  the  county  court  ceases.  The 
Judge  must,  of  necessity,  determine  that  point  for  the  time,  because 
on  it  depends  whether  he  hears  the  case  on  the  merits.  Is  then 
his  determination  conclusive?  We  think  that  it  is  not.  The 
objection  is  analogous  to  a  plea  to  the  jurisdiction  in  other  Courts, 
which  is  indeed  determined  in  the  first  instance  by  the  Court  in 
which  it  is  pleaded,  but  is  subject  to  a  writ  of  error.  The  County 
Court  Act  gives  no  writ  of  error,  or  appeal  of  any  sort ;  but  then 
it  is  presumed  that  the  Court  deals  only  with  matters  within  its 
jurisdiction.  *If  a  doubt  arises  as  to  that  question,  we  think  it  I  ^719  ] 
impossible  to  contend  that  any  of  the  provisions  of  the  Act  make 
the  solution  of  that  doubt  by  the  Court  itself  final.  If  so,  the 
question  must  be  open  to  one  of  the  superior  Courts  on  motion  for 
a  prohibition,  by  affidavit ;  and,  if  that  Court,  as  in  the  present 
case,  directs  that  the  party  should  declare,  then  the  question 
becomes  one  of  evidence. 

In  either  view  of  the  plea,  therefore,  we  are  of  opinion  that 
judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff. 

(1)  55  E.  R  209  (1  Q.  B.  6«). 
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feh,J^^.  ^^^  ^  ^  719—723;  S.  C.  19  L.  J.  Q.  B.  231 ;  14  Jur.  457.) 

L  ^^^  J  Debt  on  bond  by  plaintiffs  as  executors,  against  defendant  as  executrix 

of  one  Susannah  Scott,  who  was  executrix  of  W.  N.  Plea,  that  Susannah 
died  intestate,  without  this  that  the  defendant  ever  was  rightful  executribL 
of  the  said  Susannah : 

Held,  on  special  demurrer,  that  the  plea,  though  good  in  form,  was  no 
answer  to  the  action,  for  an  executor  de  son  tort  of  a  rightful  executor  is 
liable  in  the  same  manner  as  a  rightful  executor  for  the  debt  of  the  original 
testator. 

Debt  by  plaintiffs  as  executors  of  the  last  will  and  testament  of 
William  Meyrick,  deceased,  against  defendant  as  executrix  of 
Susannah  Scott,  deceased,  who  in  her  lifetime,  and  at  the  time  of 
her  death,  was  executrix  of  the  last  will  and  testament  of  William 
Newman,  deceased,  on  a  bond  made  by  Newman  to  Meyrick  in  the 
sum  of  800i. :  the  count  charged  that  Newman  did  not  pay  in  his 
lifetime,  nor  did  Susannah  Scott  in  her  lifetime  pay,  nor  hath 
[  *720  ]  defendant  paid,  to  ^Meyrick  in  his  lifetime,  or  to  plaintiffs  as 
executors  as  aforesaid,  since  his  decease. 

Plea :  That  the  said  Susannah  Scott  died  intestate,  without  this, 
that  defendant  ever  was,  or  is,  the  rightful  executrix  of  the  last  will 
and  testament  of  the  said  Susannah  Scott;  conclusion  to  the 
country. 

Demurrer,  alleging  for  cause:  That  the  traverse  taken  by  the 
plea,  and  the  issue  thereby  tendered,  is  too  narrow ;  and  that  the 
traverse  is  not  direct  of  any  allegation  contained  in  the  declaration  ; 
because  the  plea  only  tends  to  raise  the  question,  whether  the 
defendant  was  rightful  executrix,  whereas  evidence  showing  that 
defendant  was  executrix  de  son  tort  would  support  the  declaration  ; 
and  for  that  the  plea  should  have  directly  traversed  the  declaration, 
and  the  averment  therein,  that  defendant  was  executrix  of  the  said 
Susannah  Scott.  And  that,  if  the  plea  is  to  be  taken  as  in  confes- 
sion and  avoidance,  then  it  is  insufficient,  because  it  introduces  new 
matter,  viz.  that  S.  Scott  died  intestate,  and  therefore  it  ought  not 
to  have  concluded  to  the  country.     Joinder. 

The  demurrer  was  now  argued  (i). 

WiUes,  for  the  plaintiffs : 

It  is  quite  consistent  with  the  plea,  that  the  defendant  is  executrix 
de  son  tort ;  and,  if  so,  she  is  chargeable.  At  common  law  the 
executor  de  son  tort  is  liable  like  the  rightful  executor.    In  Webster 

(1)  Before  Patteson  and  Wightman,  JJ. 
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V.  Webster  (i)  an  executor,  who  had  acted  d^  son  tort  for  sixteen  Mktbiok 
years,  afterwards  took  out  administration  ;  and,  on  his  being  sued  andebsok. 
as  executor,  it  was  held  that  he  might  plead  the  Statute  of  Limita- 
tions, *because  he  was  liable  to  be  sued  while  executor  de  son  tort.  [  •721  ] 
The  forms  of  declaration  against  a  rightful  executor  and  an  executor 
de  son  tort  are  precisely  the  same ;  and  it  is  sufficient  to  show  an 
intermeddling  with  the  goods  to  support  a  charge  against  the 
defendant  as  executor.  The  last  decision  is  Wood  v.  Keri-y  (2). 
Again,  at  common  law,  the  executor  of  an  executor  was  bound  to 
administer  the  goods  of  the  prior  testator;  but  it  was  doubtful 
whether  he  would  be  liable  for  a  devastavit  of  such  goods  committed 
by  his  own  immediate  testator,  that  being  a  personal  wrong,  which 
'died  with  the  person  committing  it.  This  led  to  the  statutes  1  stat. 
30  Car.  11.  c.  7,  and  4  &  5  W.  &  M.  c.  24,  s.  12.  The  former  Act  is 
confined  to  the  executor  of  an  executor  de  son  to7't.  The  latter 
enactment  is  declaratory  as  well  as  enacting. 

(Patteson,  J.:  Neither  of  these  applies  except  to  the  case  of 
devastavit.  What  is  the  meaning  of  "  shall "  "  be  liable  "  "  in  the 
same  manner  ?  ") 

It  means  out  of  the  goods  of  the  first  testator :  note  (8)  to  Wheatley 
V.  Lane  (3).  The  executor  of  an  executor,  sued  since  the  statutes, 
must  not  only  show  that  he  has  administered  the  goods  of  the 
original  testator  which  have  come  to  his  hands,  but  also  a  plene 
administravit  by  the  first  executor,  or  at  least  that  the  second 
executor  has  no  assets  of  the  first  executor  whence  any  devastavit 
by  the  first  may  be  satisfied:  Wells  v.  Fydell(4,).  There  is  no 
direct  authority  on  the  point.  At  common  law  the  executor, 
whether  by  right  or  de  son  tort,  is  liable :  it  is  here  contended  that 
the  executor  de  son  tort  of  an  executor  is  in  precisely  the  same 
position  as  *the  rightful  executor  of  an  executor  de  son  tort  or  of  a  ['722  ] 
rightful  executor  since  the  statutes.  In  Hammond  v.  Gailiffe  (5)  the 
Court  intimated  an  opinion  that  the  executor  de  son  tort  of  an 
executor  de  son  tort  is  not  liable  for  a  devastavit  of  the  prior  executor 
de  son  tort,  the  case  not  being  provided  for  by  1  stat.  80  Gar.  II.  s.  7. 

(Patteson,  J. :  That  case  is  rather  questioned  by  my  brother 
Williams  in  his  book.) 

It  is  not  cited  as  an  authority  in  the  text  (vol.  2,  p.  1471  (6)) ;  and 

(1)  7  K.  B.  35]  (10  Yes.  Jr.  93).  (4)  10  East,  315. 

(2)  2  G.  B.  515.  (5)  Andr.  252. 

(3)  1  Wms.  Saund.  219  d.  (6)  Williams  on  Executors,  4th  ed. 
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Mbtrick  the  note  (&)  which  refers  to  it  gives  no  opinion  as  to  its  authority, 
Andbrson.  ^^^  merely  the  reason  assigned  by  Probyn,  J,  for  the  decision ; 
namely,  that  in  the  first  part  of  1  stat.  80  Car.  11.  c.  7,  executors 
de  son  tort  are  not  named,  though  afterwards  they  are  expressly 
mentioned.  In  truth,  there  can  be  no  succession  of  executors  de 
son  tort;  and  that  reason  would  support  the  decision.  But  the 
construction  of  the  statute  ought  not  to  be  as  intimated  in 
Andrews  (i)  :  the  statute  means  such  persons  as  by  the  common  law 
were  held  executors.  There  is  no  reason  for  confining  ''  all  and 
every  the  executors  *'  to  all  and  every  the  rightful  executors,  when 
executors  de  son  tort  are  also,  in  legal  contemplation  and  legal 
language,  executors.  The  same  expression  occurs  in  stat.  4  &  5 
W.  &  M.  c.  24,  s.  12,  which  is  the  statute  applicable  to  the  present 
case.  Applying  the  reasoning  of  Pbobyn,  J.  in  Hammond  v. 
Gatliffe  (i)  to  that  statute,  it  will  be  an  authority  for  the  plaintiff  in 
the  present  case ;  but  the  words  **  any  executor  "  and  **  all  and 
every  executor,"  in  stat.  4  &  5  W.  &  M.  c.  24,  s.  12,  include  an 
executor  de  son  tort;  and  then  the  case  falls  within  Wells  v.  FydeU  (2) ; 
[  *723  J  and  a  defendant  admitting  ^himself  to  be  an  executor  of  an  executor 
must  so  plead  as  to*  exclude  any  devastnvit  by  his  immediate 
testator. 

Povlden,  contra  : 

The  executor  de  son  tort  is  not  chargeable  as  the  executor  of  the 
original  testator.  He  does  not  represent  him.  In  1  Williams  on 
Executors,  vol.  1,  p.  207,  4th  ed.(»),  it  said  :  *'  Although  the  executor 
cannot  assign  the  executorship,  yet  the  interest  vested  in  him  by 
the  will  of  the  deceased  may,  generally  speaking,  be  continued  and 
kept  alive  by  the  will  of  the  executor ;  so  that,  if  there  be  a 
sole  executor  of  A.,  the  executor  of  such  executor  is  to  all  intents 
and  purposes  the  executor  and  representative  of  the  first  testator. 
But  if  the  first  executor  dies  intestate  then  his  administrator  is  not 
such  a  representative,  but  an  administrator  de  bonis  non  of  the 
original  testator  must  be  appointed  by  the  Ordinary ;  for  the  power 
of  an  executor  is  founded  upon  the  special  confidence  and  actual 
appointment  of  the  deceased ;  and  such  executor  is  therefore  allowed 
to  transmit  that  power  to  another  in  whom  he  has  equal  confidence ; 
and  so  long  as  the  chain  of  representation  is  unbroken  by  any 
intestacy    the   ultimate   executor   is   the  representative  of  every 

(1)  Andr.  252.  (3)  See  10th  ed.  Vol;  1,  p.  180,  Pt.  I. 

(2)  10  East,  315.  Bk.  111.  Ch  IV.— A.  C. 
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preceding   testator.     But   the   administrator  of   the   executor  is     Mbtrick 
merely   the   officer    of   the   Ordinary,    and    has   no    privity    or    Anderson. 
relation  to   the  original    testator,   being  only   commissioned  to 
administer  the  effects  of  the   intestate  executor  and  not  of  the 
original  testator."    Again  it  is  said  at  page  247  (i) :  "  If  an  executor 
dies  before  probate,  although,  as  already  mentioned,  the  acts  which 
he  may  legally  do  before  probate  stand  firm  and  good,  yet  his 
executor  may  not  prove  ♦both  wills,  and  so  become  executor  to      [  •72i  ] 
both  the  testators."    (He  also  referred  to  1  Williams  on  Executors, 
pp.  380,  387.) 

(Patteson,  J. :  All  these  passages  only  show  that  the  administrator 
of  the  executor  has  no  title  to  the  goods  of  the  first  testator.) 

The  principle  applies,  that  there  must  be  a  succession  between  the 

original  testator  and  the  executor  of  the  executor  to  charge  him. 

The  rightful  executor  of  the  executor  is  the  representative  of 

the  first  testator.     A  person  by  intermeddling  with  the  goods 

may  make  himself  executor  de  son  tort  of  the  executor ;  but  that 

cannot  make  him  executor  of  the  first  testator.    The  Act  1  stat. 

SO  Car.  II.  c.  7,  does  not  apply  to  this  case ;  it  was  passed  to  make  the 

representatives  of  an  executor  de  son  tort  liable  in  cases  where  they 

were  not  liable  at  common  law.     Hammond  v.  Gatliffe  (2)  is  an 

authority  for  the  defendant  as  far  as  it  goes.    An  executor  de  son 

ton  at  common  law  would  not  be  liable,  because  the  first  testator 

can  be  represented  only  through  a  chain  of  succession.  In  all  cases 

the  party  must  be  charged  as  executor,  whether  he  be  so  by  right  or 

wrong :  Scott  v.  Wedlake  (3) ;  Wood  v.  Kerry  (4),  where  Maulb,  J. 

says  :  "  it  has  been  held  for  centuries  that  such  is  the  proper  mode 

of  declaring ;  the  ground  being,  that  there  is  no  other  form  of  writ 

in  the  register,  than  one  charging  the  party  as  executor  generally." 

If  then  an  executor  de  son  tort  be  not  liable,  he  must  be  able  to  plead 

as  here.     Ne  uncques  executm-  would  deny  that  the  defendant  is 

executor  whether  by  right  or  by  wrong.    The  plea  that  defendant 

is  not  administrator  but  executor  is  a  plea  in  abatement;   but 

it  must  be  pleaded  *with  a  traverse,  absque  hoc  that  the  deceased      [  *725  ] 

died  intestate  (6). 

(1)  See  lOtii  ed.  Vol.  1.  p.  227,  R.  1.  (4)  2  0.  B.  615. 

Pk.  IV.  Ch.  I.  S  2.— A.  C.  (5)  2  Wms.  Executors,   1655,  and 

2)  Andr.  252.  note    (y),    ih. ;    Comu    Dig.    Pleader 

^3)  7  Q.  B.  766.  (2  D  4). 
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Mrybick  Willes,  in  reply : 

Anderson.  No  precedent  has  been  shown  of  any  plea  like  this.  The  rule  is 
that  the  executor  de  son  tort  is  liable  wherever  the  rightful  executor 
is  liable,  but  that  he  cannot  clothe  himself  with  the  rights  of  the 
rightful  executor  :  he  cannot  discharge  himself  by  pleading  that  he 
is  executor  de  son  tort, 

(WioHTMAN,  J. :  Independently  of  the  statute  would  the  executor 
have  been  liable.) 

There    were    authorities    both    ways :    Astry    v.    Nevit  (i)    and 
Anonymous  (2)  case  in  2  Mod. 

(WiGHTMAN,  J. :  In  Com.  Dig.  Administrator  (C  3.),  it  is  said  that 
an  executor  de  son  tort  may  be  charged  jointly  with  the  rightful 
executor.    This  would  appear  to  put  them  on  the  same  footing.) 

Cur,  adv,  viUt. 

Pattbson,  J.,  in  the  same  vacation  (February  26th),  delivered  the 
judgment  of  the  Court  : 

The  defendant  is  sued  as  executrix  of  Susannah  Scott,  who  was 
executrix  of  William  Newman,  on  a  bond  executed  by  Newman. 
The  defendant  pleads  that  Susannah  Scott  died  intestate,  without 
this,  that  she  the  defendant  ever  was  rightful  executrix  of  Susannah 
Scott.    To  this  plea  there  is  a  special  demurrer. 

As  the  declaration  against  an  alleged  executor  is  in  the  same  form 
whether  the  defendant  be  rightful  executor  or  executor  de  son  tort^ 
we  think  it  was  necessary  for  the  defendant  to  plead  as  she  has  done 
[  •726  ]  *in  order  to  raise  the  question  whether  an  executor  de  son  Uyi't  of  a 
rightful  executor  can  be  sued  for  the  debt  of  the  original  testator. 
It  is  remarkable  that  there  should  be  no  direct  authority  upon  this 
point. 

The  statutes  1  stat.  80  Car.  II.  c.  7,  and  4  &  5  W.  &  M.  c.  24,  s.  12, 
throw  scarcely  any  light  on  the  subject.  They  were  passed  in  respect 
of  devastavits  committed  by  the  original  executor  or  administrator, 
which  being  torts,  it  was  thought  that  the  representative  of  such 
executor  or  administrator  could  not  be  made  liable,  on  the  principle 
"Actio personalis  nurritur  cum  persona,''  These  statutes  do  not  proceed 
on  the  ground  of  succession;  for  they  make  the  executor  of  an 
administrator,  and  the  administrator  of  an  executor,  liable,  and  are 
no  authority  upon  the  point  now  in  question.  Neither  is  the  case 
(1)  2  Lev.  133.  (2)  2  Mod.  2W. 
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of  Wells  V.  Fydell  (i),  which  has  reference  to  the  provisions  of  those  Mbybick 
statutes.  Neither  do  the  authorities  cited  by  the  learned  counsel  Anderson. 
for  the  defendant  apply.  They  only  show  that  an  executor  de  son 
tort  cannot  acquire  any  rights,  and  that  on  the  death  of  a  rightful 
executor  intestate  his  administrator  does  not  represent  the  original 
testator,  about  which  there  is  no  doubt.  The  question  is  not  as  to 
the  rights,  but  as  to  the  liabilities,  of  an  executor  de  son  tort ;  and 
whether  the  defendant,  having  chosen  to  take  upon  herself  the 
office  of  executrix  of  Susannah  Scott,  does  not  thereby  incur  all 
the  liabilities  to  which  she  would  be  subject  if  she  were  rightful 
executrix. 

We  are  of  opinion  that  she  does.  Susannah  Scott  must  be  taken 
to  have  possessed  herself  of  all  the  assets  of  Newman;  and  the 
defendant,  being  estopped  *from  saying  that  she  is  not  executrix  of  [  *727  ] 
Susannah  Scott,  must  be  taken  to  have  had  those  assets  of  Newman, 
if  any,  which  Scott  left  unadministered,  transmitted  to  her ;  and, 
if  there  be  none  such  transmitted,  and  Susannah  Scott  committed 
no  devastavit,  and  the  defendant  has  duly  administered  all  the 
assets  of  Susannah  Scott,  she  has  a  good  answer  to  this  action. 
The  plaintiffs  ought  not,  if  there  be  assets  of  Newman,  either 
independent  of  or  in  consequence  of  any  devastavit  by  Susannah 
Scott,  to  be  deprived  of  their  remedy  against  those  assets  because 
no  one  thinks  proper  to  take  out  administration  de  bonis  non  to 
Newman ;  nor  ought  they  to  be  driven  to  take  out  such  administra- 
tion themselves,  when  another  person  (the  defendant),  professing  to  be 
executrix  of  Susannah  Scott,  has  possessed  herself  of  those  assets. 
If  indeed  there  had  been  an  administrator  to  Susannah  Scott,  and 
no  devastavit  committed  by  her,  and  no  executor  de  son  tort  to  her, 
the  plaintiffs  might  be  obliged  to  take  out  administration  de  bonis 
non,  because  the  administrator  of  Susannah  Scott  could  not  have 
possessed  himself  of  the  assets  of  Newman.  But  here  the  defen- 
dant, as  we  have  already  said,  must  be  taken  to  have  possessed 
herself  of  such  assets,  if  any,  in  her  assumed  character  of  executrix 
of  Susannah  Scott. 

Our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 
(1)  10  East,  315. 
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1850.  AEMITAGE  v.  INSOLE  and  Another  (1). 

^f^'  (14  Q.  B.  728-731 ;  S.  C.  19  L.  J.  Q.  B.  202 ;  14  Jur.  619.) 

[  728  ]  Assumpsit  on  an  agieement  **  to  give  yearly  free  to  the  plaintiff  during 

three  years  twenty  tons  of  coals,  to  be  put  free  on  board  ship  at  Cardiff  for 
the  use  of  the  plaintiff."  Breach,  that  defendants  did  not  give  plaintiff 
yearly  or  at  any  time  during  the  said  three  yeai-s  twenty  tons  of  coals  &a ; 
in  the  terms  of  the  contract :  Held  bad  for  want  of  an  averment  by  the 
plaintiff  that  he  was  ready  and  willing  to  receive  the  coals,  and  that  he  had 
named  a  ship  on  which  the  defendants  were  to  deliver  them. 

Assumpsit  on  an  agreement,  whereby  plaintiff  agreed  to  conduct 
the  sale  and  disposal  of  the  defendants'  coals,  to  carry  out  their 
instructions,  promote  their  interests,  and  extend  their  connection, 
to  the  utmost  of  his  ability  and  power,  throughout  Ireland,  for  three 
years  from  1st  January  then  next,  and  for  that  purpose  to  visit 
certain  places  in  Ireland  at  stated  times  in  each  year ;  and  defen- 
dants agreed  to  engage  the  services  of  the  plaintiff  as  above  described 
for  three  years,  and  to  pay  him  the  yearly  sum  of  1202.,  viz.  602. 
every  1st  day  of  July  and  1st  day  of  January  from  the  date  thereof. 
And  defendants  further  agreed  to  give  yearly  free  to  the  plaintiff 
during  the  said  three  years  twenty  tons  of  coals,  to  be  put  free 
on  board  ship  at  Cardiff  for  the  use  of  the  plaintiff,  in  lieu  of 
all  charges  for  stationery  and  so  forth. 

The  declaration,  after  alleging  mutual  promises,  and  performance 
by  the  plaintiff  of  the  conditions  precedent  on  his  part,  as  far  as  was 
necessary  to  support  the  breaches  for  discharging  him  from  his 
employment  by  the  defendants  under  the  contract,  and  for  their 
refusing  to  pay  him  the  salary  agreed  on,  assigned  a  further  breach 
as  follows :  Nor  did  nor  would  the  defendants  give  to  the  plaintiff 
yearly,  or  at  any  time  during  the  said  period  of  three  years,  twenty 
tons  of  coals,  or  any  coals  whatever,  free  on  board  ship  at  Cardiff 
for  the  use  of  the  plaintiff ;  but,  on  the  contrary  thereof,  they,  the 
[  *729  ]  defendants,  wholly  neglected  and  refused  *so  to  do,  and  have  not  at 
any  time  delivered  or  given  to  the  plaintiff  at  Cardiff  or  elsewhere  any 
coals  whatever ;  and  there  is  now  due  and  owing  from  the  defen- 
dants to  the  plaintiff  under  the  said  agreement  a  large  quantity 
(viz.)  sixty  tons  of  coals,  the  same  being  of  great  value  (viz.)  241. 
Demurrer.    Joinder. 

Mellish,  for  the  defendants : 
This  is  a  demurrer  to  part  only  of  the  breach ;  but  the  plaintiff 

(1)  ated,    Budgett    y.    BinningUm     a  B.  1  (affd.  in  0.  A.  [1891]  1  Q.  B. 
(1890)  25  Q.  B.  D.  320,  326,  60  L.  J.      38,  60  L.  J.  Q.  B.  4).— A.  0. 
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is  entitled  to  judgment,  although  the  residue  of  the  breach  is  Abuitaob 
sufficiently  assigned:  Lush  v.  Russell {\).  The  defendants  agree  insolb. 
''  to  give  yearly  free  to  the  plaintiff  during  the  said  three  years 
twenty  tons  of  coals,  to  be  put  free  on  board  ship  at  Cardiff  for  the 
use  of  the  plaintiff."  The  ship,  then,  must  be  selected,  and  its 
destination  fixed,  before  this  part  of  the  contract  can  be  complied 
with.  The  agreement  is  silent  on  the  subject ;  but  it  is  clear  that 
the  port  must  be  first  selected  either  by  the  plaintiff  or  the  defendants. 
But  it  is  the  duty  of  the  plaintiff  to  select  the  ship  and  the  port  of 
discharge,  as,  until  that  is  done,  the  defendants  cannot  comply  with 
the  contract  by  delivering  the  coals  free  on  board.  It  is  therefore 
a  condition  precedent  to  be  performed  by  the  plaintiff:  and  he 
should  have  averred  that  he  was  ready  and  willing  to  accept  the 
coals,  and  that  he  had  given  the  defendants  notice  thereof,  and  had 
named  a  ship  and  the  port  at  which  they  were  to  be  delivered: 
Rcie  V.  Hackett  (2). 

A.  I.  Johnston^  contra : 

There  is  no  condition  precedent  ♦necessary  to  be  noticed  by  the  L  *73o  ] 
plaintiff.  lieade  v.  Meniaeff(z)  shows  the  general  principle,  that 
contracts  of  this  kind  should  not  be  construed  narrowly.  The 
substance  of  the  contract  was,  that  the  plaintiff  should  have  the 
coals.  The  defendants  would  be  at  liberty  to  deliver  them  at  any 
time  within  the  year,  even  if  a  request  had  been  made  by  the 
plaintiff:  Startup  y.  Macdonald  (i).  But  notice  ought  to  have  come 
from  the  defendants  that  they  were  ready  to  give  the  coals  on  the 
plaintiff  naming  the  ship.  Something  was  to  be  done  at  a  time  to 
be  ascertained  by  the  defendants.  (He  then  referred  to  Heron  v. 
Treyne  (5)  and  Hailing*  s  case  (6).  The  plaintiff's  readiness  to  accept 
the  coals  was  a  condition  subsequent  to  notice,  by  the  defendants, 
that  they  were  ready  to  deliver  them :  Hudson  v.  Haslam  (7). 

Pattbson,  J. : 

The  contract  clearly  shows  a  duty  cast  on  the  plaintiff  to  name 
the  ship  at  some  time  or  other ;  but,  it  is  argued,  not  until  the 
defendants  have  given  notice  of  their  readiness  to  supply  the  coals, 
because  no  time  is  fixed  for  the  delivery.    If  "  yearly  "  mean  at  the 

(1)  4  Ex.  637.  (5)  2  Ld.  Eay.  750. 

(2)  67  B.  B.  465  (12  M.  &  W.  724).  (6)  6  Co.  Bep.  22  b. 

(3)  7  0.  B.  152,  161.  (7)  7  C.  B.  825,  833. 

(4)  64  B.  B.  810  (6  Man.  &  G.  593). 
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armitaob  end  of  the  year,  then  the  time  is  fixed,  and  the  plaintiff  should  have 
iNsoLB.  named  the  ship  at  that  time.  Perhaps  that  is  the  meaning  of  the 
contract.  But,  if  otherwise,  and  if  the  defendants  could  call  upon 
the  plaintiff  at  any  time  during  the  year  to  accept  the  coals  upon 
reasonable  notice  (for  notice  must  be  reasonable),  even  then  the 
plaintiff  must  have  named  the  ship,  and  should  have  averred  that 
L  *73i  ]  he  was  ready  and  willing  to  accept  *the  coals,  and  that  he  had  a 
ship  ready  to  receive  them. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  Where  circumstances,  left  uncertain 
by  the  contract,  are  of  such  a  nature  that  one  party  cannot  perform 
his  part  of  the  contract,  until  they  are  fixed,  the  other  party, 
insisting  on  the  contract,  ought  to  fix  those  particulars.  Here  both 
time  and  place  should  have  been  fixed  by  the  plaintiff;  but 
certainly  place. 

WlOHTMAN,  J. : 

The  main  difficulty  arises  from  the  uncertainty  of  the  time  when 
the  coals  are  to  be  put  on  board.  I  should  say,  the  agreement  being 
silent  as  to  time,  that  it  must  be  at  the  option  of  the  plaintiff.  But, 
'  however  that  may  be,  the  defendants  clearly  cannot  give  the  coals 
free  on  board,  until  they  know  the  ship,  and  at  what  port  it  is  to 
discharge.  Whatever,  therefore,  the  construction  of  the  agree- 
ment may  be  as  to  time,  the  plaintiff  must  fail  for  want  of  averring 
that  he  was  ready  and  willing  to  name  a  ship. 

Judgment  for  defendants. 


^^•'^o-       EEG.  V.  The  INHABITANTS  of  CEICKLADE  SAINT 

Feb.  1,  26. 

-^  SAMPSON. 


[735  J 


(14  Q.  B.  735—741  ;  S.  C.  19  L.  J.  M.  C.  169;  14  Jur.  690.) 

By  an  Inclosure  Act,  incorporatiDg  stat.  41  Geo.  III.  c.  109  (the  general 
Inclosure  Act  in  force  at  the  time),  the  Commissioners  for  inclosing  certain 
common  lands  were  authorised  to  stop  up,  divert  or  alter  any  public  ways 
over  the  waste,  with  the  concurrence  of  two  justices.  They  were  also 
empowered  to  set  out  new  ways,  which,  when  certified  by  two  justices  to 
be  complete,  were  to  be  repaired  by  the  parish.  Before  the  Inclosure  Act, 
a  public  bridleway  led  across  a  common.  There  was  no  defiuite  track 
where  the  land  lay  open.  The  Commissionei-s  ordered  the  common  to  be 
inclosed,  and  set  out  a  road  thirty  feet  wide,  with  the  same  termini  and  in 
the  same  line  as  the  old  bridleway,  and  in  their  award  directed  that  it 
should  be  a  public  bridleway  and  a  private  carriage  road  for  certain  persons 
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who  shoTild  keep  it  in  repair.  The  road  was  set  out  accordingly.  On  the 
trial  of  an  indictment  against  the  parish  for  not  keeping  it  in  repair,  no 
order  or  certificate  of  justices  was  proved. 

Held:  That  the  old  public  way  was  never  effectually  stopped;  that  the 
defined  road  set  out  was  in  effect  the  same  way ;  and  that  the  parish  were 
still  liable  to  repair  it  as  a  bridle  road,  and  were  not  exonerated  by  the  fact 
that  it  was  now  set  out  as  a  private  carriage  road  also. 

Indictment  against  the  inhabitants   of  the  parish  of  Cricklade 

St.  Sampson,  for  not  repairing  an  ancient  public  bridleway.     Plea, 

Not  guilty.    Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Salisbury  Spring  Assizes, 
1849,  it  appeared  that,  before  the  passing  of  stat.54  Geo.III.c.clx.  (i), 
there  was  an  ancient  public  ^bridleway,  leading  through  old 
inclosures  into  and  across  a  common,  called  Cricklade  Common, 
which  was  part  of    the  waste  subsequently  inclosed  under  the 


Reo. 

V, 

The  Inhabi- 
tants OF 
Cricklade. 


(1)  liocal  and  personal  public,  **For 
inclosing  lands  in  the  manors  of ''''Great 
Chelworth  and  Little  Chelworth,  in 
the  parishes  of  Cricklade  Saint  Samp- 
son and  Cricklade  Saint  Mary,  in  the 
county  of  Wilts. 

'*The  Act  is  made  subject  to,  and 
incorporates,  stat.  41  Geo.  HI.  TJ.  K. 
c.  109,  the  general  Inclosure  Act  then 
in  force." 

Sect.  17  enacts:  **That  it  shall  be 
lawful  for  the  said  Commissioners,  and 
they  are  hereby  authorised  and  em- 
powered, to  stop  up,  divert,  turn,  or 
in  any  other  way  alter  any  old  carriage 
road,  bridleway  or  footpath  leading 
through  or  over  the  said  common  or 
waste  lands  hereby  directed  to  be 
divided,  allotted  and  inclosed,  or 
passing  or  leading  through  any  of  the 
old  inclosures  within  the  said  manors 
of  Cricklade  Saint  Sampson,  and 
Cricklade  Saint  Mary,  or  either  of 
them;  and  the  soil  of  the  roads  and 
ways  so  to  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered, 
shall  be  deemed  and  taken  as  part  of 
the  lands  and  grounds  so  to  be  divided, 
allotted  and  inclosed :  Provided  always, 
that  no  such  carriage  road,  bridleway 
or  footpath  passing  or  leading  through 
any  of  the  said  inclosures  in  the  said 
manors,  shall  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered, 
without  the  concurrence  and  order  of 
any  two  justices  of  the  peace  for  the 


said  county  of  Wilts,  and  not  interested 
in  the  repair  of  such  roads,  and  which 
oi-der  shall  be  subject  to  an  appeal  to 
the  Quarter  Sessions  for  the  said  county 
of  Wilts,  in  like  manner  and  under 
such  forms  and  restrictions  as  if  the 
same  had  been  originally  made  by 
such  justices." 

Sect.  18  enacts :  *'  That  when  and  so 
soon  as  two  or  more  of  his  Majesty's 
justices  of  the  peace  for  the  said  county 
of  Wilts,  at  any  Special  Sessions  to  be 
holden  by  them,  shall  find,  and  shall 
under  their  hands  and  seals  certify  and 
declare  any  of  the  public  can*iage 
roads  to  be  set  out  in  pursuance  of  the 
said  recited  Act  and  of  this  Act,  or  any 
part  of  any  such  road,  to  be  fully  and 
suflRciently  formed,  repaired  and  com- 
pleted, such  road  or  roads,  or  so  much 
thereof  as  shall  in  any  such  writing 
be  described  and  certified,  shall  from 
thenceforth  be  supported  and  kept  in 
repair  by  such  persons,  and  in  like 
manner  as  the  public  roads  within  the 
said  parishes,  or  that  part  or  district 
of  the  said  parishes,  or  either  of  them, 
in  which  the  same  shall  be,  are  or 
ought  to  be  by  law  amended  and  kept 
in  repair;  and  every  such  certificate 
shall,  at  the  general  Quarter  Sessions 
of  the  peace  to  be  holden  for  the 
county  of  Wilts  next  after  the  date 
thereof,  be  filed  of  record  by  the  clerk 
of  the  peace  for  the  said  county." 


[  ♦736  ] 


[  •736,  w.  ] 
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Bbo.        provisions  of  that  Act.    The  evidence  showed  that,  before   the 

Thk  iNHABT-  inclosure,  this  common  was  of  a  very  irregular  shape.     In  parts  it 

ORtciu!ADK.    ^^®  ®^  narrow  that  the  bridleway  ♦might  fairly  be  described  as 

[  '737  ]      passing  along  a  broad  lane,  more  than  thirty  feet  wide ;  in  other 

parts  the  common  opened  into  a  wide  open  field,  across  which  the 

persons  using  the  right  of  way  rode  much  as  they  pleased,  so  that 

in  those  parts  there  was  no  definite  track.    The  Commissioners  by 

their  award  directed  this  common  to  be  inclosed.     They  made  no 

alteration  in  the  bridleway,  so  long  as  it  passed  between  the  old 

inclosures.     They  ordered  that,  across  the  common  to  be  inclosed, 

there  should  be  set  out  a  road  thirty  feet  wide,  as  a  "  public  bridle 

road,"  and  as  a  **  private  carriage  road  "  for  certain  persons,  the 

owners  of  certain  estates  named  in  the  award,  and  directed  that  the 

road  should  be  kept  in  repair  by  those  persons. 

The  road  was  accordingly  set  out  in  fact :  and  at  the  trial  it 
appeared  that  the  whole  of  that  portion  which  crossed  what  had 
been  the  common  was  out  of  repair.  The  termini  of  the  road  as  at 
present  existing  were  the  same  as  those  of  the  old  right  of  way ;  but, 
as  appears  from  the  above  statement  of  facts,  it  did  not  precisely 
follow  the  track  over  which  the  public  were  anciently  accustomed  to 
ride.  No  evidence  was  given  of  any  certificate  or  order  of  justices. 
On  these  facts  a  verdict  was  directed  for  the  Grown,  subject  to  leave 
to  enter  a  verdict  for  the  defendants.  In  the  ensuing  Term 
Oreenwood  obtained  a  rule  nisi  accordingly. 

In  this  vacation  (i), 

Croxvder,  Keating  and  Slade  showed  cause : 

There  clearly  was  at  one  time  a  public  bridleway,  which  the  inhabi- 
[  *738  ]  tants  of  the  parish  were  bound  to  repair.  It  lies  *upon  the  defendants 
to  show  something  to  put  an  end  to  this  liability.  Stat.  54  Geo.  III. 
c.  clx.  by  itself  clearly  did  not  do  so.  Neither  did  the  Commissioners 
under  that  Act  do  any  thing  which  could  operate  in  law  to  make  the 
ancient  highway  cease  to  be  one.  They  had  no  authority  given 
them  to  stop  up  highways  without  an  order  of  justices,  which  was 
not  proved  to  have  been  made.  And  the  award  shows  that  they  did 
not  intend  to  stop  up  the  way,  even  if  they  had  power  to  do  so. 
The  award,  on  the  contrary,  sets  out  the  road  to  be  used  as  a 
public  bridle  road.  It  is  true,  it  also  sets  it  out  as  a  private 
carriage  road  for  certain  persons,  and  directs  it  to  be  repaired  by 
them.    The  effect  of  that  may  be,  that  the  parish  have  a  remedy 

(1)  February  Ist.    Before  Patteson  and  Coleridge,  J  J. 
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over  against  these  individuals  :  that,  if  it  be  the  case,  does  not  take         Beo. 

away  the  liability  of  the  parish  to  the  public :  Rex  v.  St.  Oeoi-ge,  thb  Inhabi- 

Hanover    Square  (i).      Or   it  may   be   that   the   parish  have  no    q^q^^^^^j^ 

remedy  over,  though  they  may  be  obliged  to  repair  the  bridleway 

more  frequently  in  consequence  of  the  carriage  traffic  :  that,  though 

a  hardship  on  the  parish,  cannot  deprive  the  public  of  their  right 

to  have  the  highway  kept  in  repair.     Unless  the  defendants  are 

liable  on  this  indictment,  the  public  right  is  lost ;  for  it  is  clear 

that  no  indictment  would  lie  against  the  persons  who,  by  the  award, 

are  directed  to  keep  the  carriage  road  in  repair,  for  not  keeping  up 

the  public  road. 

If  there  is  a  defence  arising  from  the  award  of  the  Commissioners, 
it  is  not  open  on  Not  guilty.  When  a  statute  takes  away  the  corn- 
law  liability  of  the  parish,  that  may  be  given  in  evidence  under  Not 
guilty ;  but  when  the  statute  does  not  by  itself  take  away  the 
liability,  so  that,  to  show  that  the  liability  has  ceased,  it  *is  neces-  [  '739  ] 
sary  to  prove  matters  in  pais  subsequent  to  the  statute  (such  as 
the  award  of  Commissioners,  or  an  order  of  justices),  the  defence 
should  be  pleaded  specially. 

Greenwood  and  Hodges,  contra  : 

The  evidence  shows  that  the  road,  the  subject  of  this  indictment, 
is  not  the  same  as  the  ancient  bridleway.  The  Commissioners  had 
power  to  divert  the  line  of  the  old  way  and  substitute  a  different 
line :  but  it  was  a  condition  to  this  power,  that  an  order  of  two 
justices  should  be  obtained.  They  have,  in  fact,  stopped  up  the  old 
road,  and  laid  out  a  new  one  ;  but  if  there  was  no  order  of  justices 
that  was  not  effectual  in  law ;  and  the  public  still  have  a  right  to  ride 
over  the  old  track,  and  the  parish  are  liable  to  keep  the  old  road  in 
repair :  Logan  v.  Burton  (2).  But  the  question  now  is,  not  whether 
the  old  road  has  been  effectually  extinguished,  but  whether  the 
burden  of  repairing  the  new  line  of  road  is  cast  upon  the  defendants. 
They  cannot  be  liable  to  repair  both  the  old  and  the  new  line 
of  road.  And,  as  stat.  54  Geo.  III.  c.  clx.  s.  18,  makes  the  certi- 
ficate of  the  two  justices  a  condition  precedent  to  the  liability  to 
repair  the  new  line,  it  makes  the  absence  of  such  certificate  a 
complete  defence  under  Not  guilty. 

Cur.  adv.  vult. 

(1)  13  B.  B.  792  (3  Camp.  222).  was  cited).   See  Rex  y.  The  Marquis  of 

(2)  29  B.  B.  308  (5  B.  &  C.  513,  Downehire,  43  B.  B.  328  (4  Ad.  &  £1. 
where   Harher  v.  Band,  9  Price,  68,      698). 
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Rbo.         Patteson,  J.,  on  a  subBequent  day  in  this  vacation  (February  26th), 
Thb  Inhabi-  delivered  the  judgment  of  the  Court  : 

TANT8  OF 

Crickladb.        This  was  an  indictment  for  non-repair  of  a  public  bridle  road. 
A  verdict  was  found  for  the  Crown,  by  consent,  subject  to  a  motion 
to  enter  a  verdict  for  the  defendants,  for  which  purpose  a  rule  nisi 
W2LS  obtained. 
[  740  ]  The  facts  appear  to  be  that  there  was  an  ancient  public  bridle 

way,  passing  in  part  through  old  inclosures,  but  as  to  the  greater 
part,  over  the  common  uninclosed  lands  :  an  Inclosure  Act  passed 
(54  Geo.  III.  c.  clx.),  under  which  the  Commissioners  set  out  the 
road  as  *'  one  public  bridle  road  and  private  carriage  road  "  for  par- 
ticular persons  named,  and  to  be  kept  in  repair  by  them  ;  and  it  was 
set  out  to  be  80  feet  in  width. 

Before  the  inclosure,  the  road  varied  much  in  width,  being  much 
more  than  80  feet  in  some  places  between  old  inclosures,  and  being 
undefined  in  the  parts  where  it  passed  over  the  uninclosed  lands. 
No  order  of  justices  for  stopping  or  diverting  the  old  road  was  ever 
obtained,  nor  any  certificate  of  justices  that  the  new  road  was 
sufficiently  made. 

It  is  quite  plain  that  the  old  road  has  never  been  stopped.  The 
new  road  continues  a  public  bridle  road  as  it  was  before,  except 
that  it  has  been  narrowed  in  some  parts  and  defined  in  others ;  but 
the  public  have  the  same  right  of  passage  as  before ;  and  it  is  plain 
that  the  Commissioners  had  no  power  under  the  local  Act,  or  under 
stat.  41  Geo.  III.  c.  109  (the  general  Act  then  in  force),  to  cast  the 
burthen  of  the  repair  of  this  public  road  on  private  individuals. 

It  is,  however,  contended  for  the  defendants  that  the  award 

operated  as  a  diversion  of  the  old  public  bridle  road,  and  a  setting  out 

of  anew  one ;  and  which  it  is  said  the  Commissioners  had  power  to 

do  under  the  8th  and  9th  sections  of  stat.  41  Geo.  III.  c.  109,  as 

interpreted  by  the  Court  in  the  case  of  Logan  v.  Burton  (i) ;  and, 

therefore,  that  the  parish  are  not  liable  to  repair  it  until  justices 

have  certified  that  it  has  been  sufficiently  made. 

r  '^^^  ]  The  cases  cited  on  the  argument  relate  to  roads,  public  or  private, 

which  have  been  stopped  or  diverted  by  the  Commissioners,  or  left 

unnoticed  in  their  award,  and  so  impliedly  extinguished  and  stopped. 

In  this  case,  however,  wp  are  clearly  of  opinion  that  there  has  been 

no  stopping  or  diverting  of  the  old  road ;  and,  so  far  from  being 

unnoticed  in  the  award,  it  is  expressly  set  out  as  a  public  bridle 

road. 

(1)  29  E.  R  308  (5  B.  &  C.  513). 
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If  the  award  bad  said  no  more,  it  would  be  impossible  to  raise  a  Beo. 
doubt  as  to  the  liability  of  the  parish.  But  the  award  sets  it  out  the  Inhabi- 
also  as  a  private  carriage  road  for  particular  persons,  and  to  be  cwckladb. 
kept  in  repair  by  them.  It  is  difficult  to  say  what  is  the  effect,  if 
any,  of  this  latter  clause  in  the  award :  it  certainly  cannot  extin- 
guish the  liability  of  the  parish  to  repair  the  road  as  a  bridle  road ; 
nor  ought  it  to  increase  their  liability  so  as  to  compel  them  to 
repair  it  as  a  carriage  road.  No  doubt  there  is  hardship  on  the 
parish  at  all  events,  because  the  road  is  probably  wider  than  it 
would  be  if  it  were  simply  a  bridle  road,  and  the  necessity  for 
repairs  will  obviously  be  much  increased,  if  not  entirely  caused,  by 
the  use  of  it  as  a  private  carriage  road ;  and  it  is  difficult  to  distin- 
guish how  much  repair  must  be  done  by  the  parish,  and  how  much 
must  be  left  to  tlie  particular  persons  who  have  the  right  of  private 
carriage  road,  to  do,  or  not,  as  they  may  think  fit.  This  hardship 
and  difficulty,  however,  cannot  alter  the  legal  right  of  the  public, 
or  the  legal  liability  of  the  parish :  and  we  have  no  doubt  that  the 
parish  is  bound  to  do  such  repairs  as  are  requisite  to  maintain  the 
road  as  a  public  bridle  road,  whatever  may  be  the  extent  of  such 
repairs. 

The  rule  must  be  discharged. 

Rule  discharged. 


STKOUGHILL  v.   BUCK.  ^,^8\^- ^ 

(14  Q.  B.  781—789 ;  S.  0.  19  L.  J.  Q.  B.  209 ;  14  Jur.  741.)  — 

By  indenture  between  plaintiff  and  defendant,  reciting,  inter  alia^  that 
defendant  has  advanced  money  to  O.  on  the  security  of  certain  deeds,  and  that 
defendant  was  interested  in  those  deeds  to  that  extent,  and  that  it  had  been 
agreed  that  plaintiff  should  make  further  advances  to  O.,  and  that  defen- 
dant should  assign  the  deeds  and  his  interest  therein  to  plaintiff  as  a 
security,  defendant  assigned  them  to  plaintiff,  and  covenanted  that  the 
money  so  advanced  to  O.  by  defendant  was  due  and  unsatisfied  to  him.  In 
an  action  on  this  deed,  assigning  as  breach  that  the  money  was  not  due  at 
the  time  of  making  the  covenant : 

Held,  that  the  recital,  that  the  money  had  been  advanced,  was  to  be 
taken  as  the  language  of  the  defendant  only,  and  did  not  estop  the  plaintiff 
from  saying  that  it  had  not  been  advanced. 

Where  a  recital  is  intended  to  be  an  agreement  of  both  parties  to  admit  a 
fact,  it  estops  both  parties :  but  it  is  a  question  of  construction  whether  the 
recital  is  so  intended. 

Covenant.  The  declaration  made  pi^ofert  of  an  indenture,  of 
29th  June,  1848,  made  between  defendant  of  the  first  part,  Bichard 
Batley  of  the  second  part,  and  plaintiflf  of  the  third  part,  reciting. 
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STiiouGHirx  inter  alia,  a  bond  for  2,000Z.  dated  Slst  July,  1846,  made  by  one 
BuoK.  Ogle  to  Batley,  for  securing  to  Batley  all  such  sums  as  be  should 
advance  as  manager  of  improvements  then  contemplated  on 
Ogle's  estate,  not  exceeding  1,0002. ;  a  warrant  of  attorney,  dated 
1st  August,  1846,  and  a  judgment  of  the  Common  Pleas  entered 
up  in  pursuance  thereof,  on  4th  August,  1846,  as  a  further  security 
to  Batley :  reciting  also  articles  of  agreement  of  1st  August,  1846, 
between  Ogle  of  the  first  part,  Batley  of  the  second  part,  and 
defendant  of  the  third  part,  by  which  articles  (after  stating  an 
advance  by  the  defendant  to  Batley  with  the  privity  of  Ogle,  of 
1001.  for  the  purpose  of  being  applied  to  the  improvements,  and  a 
contemplated  advance  from  time  to  time  by  the  defendant  to  Batley 
of  other  sums  for  the  same  purpose,  on  the  security  of  an  assign- 
ment of  the  bond  and  judgment)  Ogle  and  Batley  covenanted  not 
to  do  anything  to  the  estates  without  the  defendant's  consent : 
reciting  also  a  deed  of  1st  August,  1846,  whereby  they  assigned  the 
bond,  warrant  of  attorney  and  judgment  to  defendant  as  a  security 
for  such  sums  as  should  be  so  advanced  by  defendant  for  that 
[  *782  ]  purpose ;  *and  covenanted  with  defendant  to  pay  such  sums :  ''  and 
also  therein"  (in  the  indenture  declared  upon)  ''and  thereby 
further  reciting  that  the  defendant  had,  since  the  date  of  the  said 
indenture  of  assignment,  from  time  to  time  advanced,  for  the 
purposes  therein  recited,  various  sums  amounting  in  the  whole  to 
269L,  and  which  were  still  owing  to  defendant,  with  interest  thereon, 
upon  and  by  virtue  of  the  said  recited  security,  and  that  defendant 
was  interested  in  the  said  bond,  warrant  of  attorney  and  judgment 
to  the  extent  of  the  said  amount":  and  further  reciting  that 
plaintiff  advanced  to  Ogle  2002.,  and  that  it  was  agreed,  on  the 
treaty  for  such  advance,  between  the  plaintiff,  the  defendant  and 
Ogle,  that  defendant  should  on  request  assign  to  plaintiff  all  defen- 
dant's interest  as  aforesaid  in  the  bond,  warrant  of  attorney  and 
judgment,  as  a  security  to  plaintiff  for  such  advance.  The  declara- 
tion then  stated  that  defendant,  by  the  indenture  declared  upon, 
assigned  to  plaintiff  the  bond,  warrant  of  attorney  and  judgment, 
and  all  interest,  power  of  suit  &c.  of  defendant  therein,  and  in  the 
said  articles  of  agreement  and  assignment,  upon  trust  in  the  first 
place,  out  of  the  moneys  to  be  realised  thereby,  to  retain  for  plaintiff 
the  said  sum  of  2002.  with  interest,  and  then  upon  trusts  for  the 
benefit  of  defendant,  Batley  and  Ogle.  Covenants  by  defendant 
with  plaintiff,  amongst  other  things,  that  the  2692.  then  was  and 
remained  due  and  owing  and  unsatisfied  and  payable  upon  and  by 
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virtae  of  the  thereinbefore  recited  securities  (i).      Breach,  that  Stroughill 
defendant  had  not  since  the  date  of  the  indenture  of  assignment,        buck. 
or  at  any  other  time,  advanced  for  the  purposes  therein  recited  the 
sum  of  269Z.,  or  any  part  *thereof ;  nor  was  the  same,  or  any  part       [  *7^^  3 
thereof,  at  the  time  of  making  the  covenant,  owing  to  defendant 
upon  those    securities;    nor   was  defendant  then  or  ever  since 
interested  in  the  said  bond,  warrant  of  attorney  or  judgment  to 
that  amount,  or  any  part  thereof ;  nor  did  the  said  amount,  or  any, 
remain,  at  the  time  of  the  covenant,  due  or  owing,  or  unsatisfied  or 
payable  by  virtue  of  the  said  bond  &c. 

Plea  2  is  omitted;  see  infra.  There  was  a  special  demurrer  to 
this  plea,  and  joinder  in  demurrer. 

Plea  4.  That  the  said  sum  of  269Z.,  advanced  as  in  the  deed 
recited,  had  not  been  paid  or  satisfied  to  defendant,  or  discharged 
by  any  matter  subsequent  to  the  date  of  the  indenture :  conclusion 
to  the  country.  Special  demurrer,  assigning  as  cause  that  the  plea 
did  not  answer  the  breach.    Joinder. 

The  demurrers  were  now  argued  (2). 

G.  T.  White,  for  the  plamtifif : 
The  pleas  are  both  bad. 

{BoviU,  for  the  defendant,  admitted  that  the  second  plea  was  bad, 
but  said  he  should  contend  that  there  was  an  estoppel  apparent  on 
the  face  of  the  declaration,  precluding  the  plaintiff  from  setting  up 
any  thing  inconsistent  with  the  truth  of  the  recital  in  the  indenture 
declared  upon,  and  that  consequently  the  fourth  plea  answered  all 
that  part  of  the  breach  on  which  the  plaintiff  could  rely.) 

If  the  recital  in  the  indenture  were  the  plaintiff's  recital,  it  might 
be  argued  that  it  estopped  him:  but  it  is  the  language  of  the 
defendant.  Such  a  recital  amounts  to  a  covenant  by  defendant  to 
plaintiff  that  the  money  had  been  advanced,  not  to  an  agreement 
between  plaintiff  and  defendant  that  it  should  be  considered  as 
advanced:  consequently  *it  is  no  estoppel  on  the  plaintiff:  [•784] 
Edivards  v.  Brotvn  (3),  Yoiing  v.  Raincock  (4). 

BoviU,  contra  : 
Edwards  v.  Brown  (8)  was  the  case  of  a  bond ;  and  the  obligee 

(1)  See  also  the  statement  of  this     Erie,  J  J. 

indenture  in  the  judgment,  pp.  400,  (3)  35  B.  B.  720  (3  Y.  &  J.  423). 

A0l,pQ9t.  (4)  78  B.  B.  652,  661  (7  C.  B.  310, 

(2)  Befoie  Patteson,  Coleridge  and     338). 
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stbouohill  could  not  be  estopped  by  the  recital  in  the  obligor's  deed.  There 
Bock.  is  ^  great  distinction  in  this  respect  between  a  deed  poll  and  a  deed 
indented.  ''The  deed  indented  is  the  deed  of  both  parties,  and 
therefore  as  well  the  taker  as  the  giver  is  concluded : "  Go.  Litt. 
863  b.  The  parties  to  this  indenture  musb  be  taken  to  have 
satisfied  themselves  at  the  time  that  the  money  had  been  advanced 
for  these  purposes,  and  made  their  bargain  on  the  mutual  under- 
standing that  such  was  the  fact.  The  recital  is  put  into  the 
indenture  in  order  that  the  defendant  may  not  be  called  upon  at 
any  future  time  to  prove,  not  only  that  the  money  was  advanced, 
but  that  it  was  advanced  for  these  special  purposes.  Such  a  recital 
estops  both  parties.  In  Young  v.  Raincock  (i)  the  Court,  in  their 
judgment,  say :  "  It  seems  clear,  that,  where  it  can  be  collected 
from  the  deed,  that  the  parties  to  it  have  agreed  upon  a  certain 
admitted  state  of  facts  as  the  basis  on  which  they  contract,  the 
statement  of  those  facts,  though  but  in  the  way  of  recital,  shall 
estop  the  parties  to  aver  the  contrary." 

(Erle,  J. :  I  have  no  doubt  that  a  recital  by  one  party  of  a  state 
of  facts  on  the  faith  of  which  the  other  party  was  induced  to  enter 
into  the  contract  is  an  estoppel  in  favour  of  the  party  who  entered 
into  the  contract  on  the  faith  of  them.  But  such  a  recital  does 
not  estop  in  favour  of  third  persons  who  did  not  contract  on  the 
faith  of  it:  Carpenter  v.  BuUer  (2).  I  think  there  is  a  distinction 
[  ♦786  ]  kept  in  mind,  throughout  the  *judgment  on  this  point  in  Young  v. 
Raincock  (3),  between  recitals  on  the  faith  of  which  the  other  party 
contracts  and  other  recitals.  Is  there  any  case  in  which  a  recital 
by  one  party  of  a  fact  within  his  own  knowledge,  on  the  faith  of 
which  the  other  party  contracted,  has  been  held  to  estop  the  latter 
in  favour  of  the  former  ?) 

The  present  case  does  not  require  so  much.  But,  if  such  an 
authority  be  required.  Bowman  v.  Taylor  (4)  seems  to  go  the  full 
length.  There,  by  an  indenture  containing  a  recital  that  Bowman 
had  made  an  invention  and  obtained  letters  patent  therefor,  and 
had  enrolled  a  specification,  Taylor  agreed  with  Bowman  to  pay 
him  for  the  use  of  such  patent  right ;  and  it  was  held  that  this 
recital  of  Bowman's  right  estopped  Taylor  from  saying  that  Bowman 
was  not  the  inventor,  or  that  there  had  not  been  a  specification 
enrolled.    The  recital,  that  a  specification  had  been  enrolled,  was 

(1)  78E.E.e62,661  (7  Cp. 310,338).         (3)  78  E.  E.  662  (7  0.  B.  310). 

(2)  68  E.  E.  680  (8  M.  &  W.  20?).  (4)  41  E.  E.^437  (2  Ad.  &  £L  278). 
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as  much  Bowman's  recital  as  the  recital  that  the  money  had  been  Strouohill 
advanced  in  the  present  indenture  is  the  defendant's.  Buck, 

(Eblb,  J. :  Bowman  v.  Taylor  (i)  may  be  supported  on  a  different 
principle,  though  I  do  not  say  that  the  judgment  in  that  case 
proceeded  upon  it.  When  I  was  in  the  Common  Pleas,  there  was 
a  case  before  us  on  an  assignment  of  a  patent-right,  where  we  had 
to  consider  the  question,  though  it  was  not  necessary  to  decide  any 
thing  on  it.  We  were  all,  I  think,  much  inclined  to  say  that, 
whilst  the  assignee  enjoyed,  or  might,  if  he  pleased,  enjoy,  de  facto, 
the  thing  for  which  he  had  bargained,  there  was  an  estoppel 
analogous  to  that  of  a  tenant  of  land ;  but  that,  if  the  patent  were 
avoided,  so  that  the  assignee  was  in  a  condition  analogous  to  that 
of  a  tenant  after  eviction,  the  estoppel  would  cease  notwithstanding 
*the  recitals  in  the  indenture.)  •iss  ] 

Beckett  v.  Bradley  (2)  seems  an  authority  for  saying  that  a  recital 
of  the  plaintiff's  title  in  an  indenture  estops  the  defendant. 

(Erlb,  J. :  That  also  was  a  case  analogous  to  a  demise ;  and  the 
defendant  had  the  thing  bargained  for.  A  recital  in  an  indenture 
may  be  the  language  of  both  parties,  so  as  to  estop  both :  but  the 
recital  in  the  present  instance  seems  the  language  of  the  defendant 
only,  unless  you  can  show  it  to  be  law,  that  a  recital  in  a  deed 
indented  must  be  taken  to  be  the  language  of  both  parties.) 

Young  v.  Raincock  (3)  seems  a  case  in  which  the  recital  was  the 
language  of  one  party  only,  if  that  be  the  principle  :  yet  the  Court 
of  Common  Pleas  apparently  thought  there  would  have  been  an 
estoppel  if  the  defendant  had  relied  upon  it. 

(Pattbson,  J. :  That  cause  was  tried  before  me.  I  thought  that 
the  recital  was  the  defendant's  language,  and  that,  even  if  it  had 
been  pleaded,  there  was  no  estoppel  as  against  the  plaintiff ;  but, 
as  there  was  a  distinct  issue  upon  it,  the  question  was  open  for  the 
jury,  even  supposing  that,  if  pleaded,  it  would  have  been  an  estoppel. 
As  the  recital  was  the  language  of  the  defendant,  I  thought  it  was 
not  of  great  weight  as  evidence  against  the  plaintiff ;  and  so  I  told 
the  jury,  who  found  for  the  plaintiff.  The  Court  of  Common  Pleas 
considered  this  right.) 

(1)  41  B.  B.  437  (2  Ad.  &  EI.  278).  (3)  78  B.  B.  652  (7  0.  B.  810). 

(2)  7  Man.  &  G.  994. 
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Strouohill  White  was  heard  in  reply. 

Buck.  ^^^'  ^'^'  ^^^^* 

Patteson,  J.,  on  a  later  day  in  the  vacation  (February  26th), 
delivered  judgment : 

[  •787  ]  It  was  argued  for  the  defendant  that  either  the  4th  *plea  would 

be  good,  or  the  declaration  bad,  if  the  plaintiff  was  estopped  in  the 
manner  alleged :  and  it  was  admitted  that,  if  there  was  no  such 
estoppel,  the  2nd  and  4th  pleas  would  be  bad. 

When  a  recital  is  intended  to  be  a  statement  which  all  the  parties 
to  the  deed  have  mutually  agreed  to  admit  as  true,  it  is  an  estoppel 
upon  all.  But,  when  it  is  intended  to  be  the  statement  of  one 
party  only,  the  estoppel  is  confined  to  that  party,  and  the  intention 
is  to  be  gathered  from  construing  the  instrument.  All  the  cases 
were  brought  forward  and  considered  in  Young  v.  Raincock  (i) ;  and 
we  have  no  doubt  that  the  result  of  them  is  as  above  stated. 

The  deed  declared  on,  dated  June,  1848,  is  stated  to  recite  several 
instruments,  viz. :  a  bond  given  July  81st,  1846,  by  Ogle  to  Batley, 
to  secure  advances  made  and  to  be  made  by  Batley  on  Ogle*s  account 
for  the  purpose  of  improving  his  estates,  and  a  warrant  of  attorney 
dated  August  1st,  1846,  for  the  same  purpose,  on  which  judgment 
was  entered  on  the  4th  August,  1846 :  and  an  agreement  of  the  date 
of  the  1st  August,  1846,  between  Ogle,  Batley  and  the  defendant, 
for  advances  contemplated  to  be  made  by  the  defendant  to  Batley 
for  the  same  purpose,  and  to  be  applied  by  Batley  as  an  advance 
under  the  said  bond,  and  for  not  doing  anything  in  respect  to  the 
estate  without  the  defendant's  consent ;  and  a  deed  of  assignment 
of  the  same  date  by  Batley  to  the  defendant  of  the  bond  and  warrant 
of  attorney,  in  which  deed  Batley  covenanted  to  repay  to  the 
defendant  the  advances  that  he  might  make :  also  the  facts,  that 
the  defendant,  after  the  above  mentioned  assignment,  advanced 

[  ♦788  ]  ♦269/.  for  the  same  purpose  (this  being  the  recital  in  question),  and 
that  this  sum  was  still  owing  upon  the  said  security :  and  that  the 
defendant  was  interested  in  the  said  bond,  warrant  of  attorney  and 
judgment  to  that  amount :  that  the  plaintiff,  on  20th  November, 
1846,  advanced  to  Ogle  2002.;  and  that,  on  the  treaty  for  this 
advance,  the  defendant  agreed  to  assign  his  interest  as  aforesaid  in 
the  bond,  warrant  of  attorney  and  judgment  to  the  plaintiff  to 
secure  his  advance:  and  that,  by  memorandum  dated  20th 
November,  1846,  he  had  agreed  to  execute  an  assignment  when 
(1)  78  B.  E.  662  (7  0.  B.  310). 
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called  on.  The  deed  is  then  stated  to  witness  that  the  defendant  stroughill 
did  thereby  assign  to  the  plaintiff  the  bond,  warrant  of  attorney  and  buck. 
judgment,  and  the  full  benefit  of  them,  and  of  the  assignment  of 
them  to  the  defendant,  and  did  covenant  that  the  defendant  had 
neither  dope  nor  omitted  any  act  by  which  the  said  securities  or 
any  estate  or  interest  therein  should  or  might  be  in  any  manner 
affected,  otherwise  than  as  appeared  by  the  instrument  in  question, 
and  that  269Z.  remained  due  upon  the  securities  to  the  defendant. 

In  an  action  for  a  breach  of  this  covenant,  alleging  that  the 
defendant  had  not  made  any  advance,  and  that  no  part  of  the  269Z. 
was  due  to  the  defendant  at  the  time  of  the  making  of  the  indenture 
on  which  the  action  is  brought,  nor  was  the  defendant  interested  in 
the  bond,  warrant  of  attorney  and  judgment,  the  defendant  raises 
the  question,  whether  the  plaintiff  is  estopped  from  denying  that  the 
defendant  had  made  any  advances.  This  we  decide  in  the  negative  ; 
for,  as  this  fact  was  material  for  the  validity  to  the  plaintiff  of  the 
securities  on  which  he  advanced  his  money,  and  as  he  took  the 
covenant  of  the  defendant  to  secure  to  him  the  truth  of  this  fact, 
we  think  the  true  construction  to  be  *that  the  recital  in  question  [  •TSS  ] 
was  intended  to  be  the  statement  of  the  covenantor  only.  Our 
judgment  is  therefore  for  the  plaintiff. 

Judgment  for  plaintiff. 


REG.  V.  STAGEY.  isso. 

(14  Q.  B.  789-793 ;  8.  C.  19  L.  J.  M.  0.  177  ;  14  Jur.  549.)  Feb^i. 

On  appeal  against  a  certificate  given  under  stat.  6  &  7  Vict.  c.  36,  to  [  ^^^  J 
exempt  a  Literary  Society  from  rates,  the  Sessions  quashed  the  certificate 
by  an  order  reciting  that,  **  Whereas  A.,  of  "  &c.,  "in  the  parish  of  B., 
presented  his  petition  and  appeal,  setting  forth  that  by  a  certain  certifi- 
cate" he,  '*  as  a  parishioner  and  ratepayer  of  the  said  parish,"  in  which  the 
Society  was  situate,  *  *  conceived  himself  aggrieved."  The  order  was  removed 
by  certiorari f  and  a  rule  obtained  to  quash  it,  on  affidavits  that  the  Sessions 
had  decided  erroneously  on  a  preliminary  objection  : 

Held,  that  it  was  not  competent  to  raise  such  a  question  in  this  form. 

Held  also,  that  it  sufficiently  ap|)eared  by  the  order  that  the  appellant 
was  assessed  to  rates  from  which  the  Society  was  exempted  ;  and  that  the 
order  was  good  on  the  face  of  it. 

Parky^  in  last  Easter  Term,  obtained  a  rule  nisi  to  quash  the 
following  order  of  Quarter  Sessions,  brought  up  by  certiorari  : 

**  London.  At  the  General  Quarter  Session  of  the  peace/'  &c. 
"  Whereas  at  this  present  Session  Edward  Lane,  of  No.  6,  Alders- 
gate  Street,  in  the  parish  of  St.  Botolph  without  Aldgate,  in  the 
city  of  London,  hath  presented  his  petition  and  appeal,  setting 
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Bko.  forth  that  by  a  certain  certificate,  dated  the  27th  day  of  September, 
Stacky.  1843,  under  the  hand  of  John  Tidd  Pratt,  Esquire,  the  barrister- 
at-law  appointed  to  certify  the  rules  of  Friendly  Societies  in 
England,  Wales,  and  Berwick-upon-Tweed  (i),  did  certify  that 
the  City  of  London  Literary  and  Scientific  Institution  was 
entitled  to  the  benefit  of  an  Act  passed  "  &c.  (6  &  7  Vict.  c.  36,  for 
exempting  from  rates  land  and  buildings  occupied  by  Literary  and 
Scientific  Societies) ;  "  by  which  said  certificate  the  petitioner,  as  a 
t  •790]  parishioner  and  ratepayer  of  the  said  *parish  of"  &c.,  "in  which 
parish  the  said  institution  called"  &c.,  ''is  situated,  conceived 
himself  aggrieved,  and  humbly  appealed  against  the  said  certificate 
of  the  said  J.  T.  Pratt :  Now,  upon  hearing  the  said  petition  and 
appeal  of  the  said  E.  Lane  against  the  said  certificate,  in  the 
presence  and  hearing  of  all  parties  concerned,  and  having  heard 
what  could  be  alleged  on  either  side  by  the  said  parties,  their 
counsel  and  witnesses,  in  and  concerning  the  premises,  it  is  ordered 
that  the  said  certificate  of  the  said  J.  T.  P.  be  annulled ;  and  the 
same  is  hereby  annulled  accordingly :  and  that  the  said  appeal  be 
allowed  ;  and  the  same  is  hereby  allowed  accordingly." 

The  rule  was  obtained  on  affidavit,  showing  that  the  Sessions 
allowed  the  appeal  on  a  preliminary  technical  objection,  without 
entering  on  the  merits. 

Lush  now  showed  cause : 

If  the  Sessions  came  to  a  wrong  decision,  and  erroneously 
refused  to  hear  the  merits,  the  remedy  is  by  inandamm  to  hear  and 
determine ;  not  by  a  certiai-ari.     (He  was  stopped  by  the  Court.) 

Parry,  contra  : 
The  order  of  Sessions  was  quashed  in  Rex  v.  Ridgway  (2). 

(Patteson,  J.:  There  the  Sessions  quashed  the  conviction, 
subject  to  the  opinion  of  this  Court.  Here  you  seek  to  impeach 
the  decision  of  the  Sessions  on  affidavits.) 

The  order  is  bad  on  the  face  of  it.  The  appeal  is  given  by  stat. 
6  &  7  Vict.  c.  36,  s.  6,  to  any  person  "  assessed  to  any  rate  fronoi 
which  any  Society  shall  be  exempted  by  this  Act."  It  does  not 
[  ♦701  ]  appear  that  the  appellant  Lane  was  *such  a  person.  The  order 
recites  that  he  appeals  ''  as  a  parishioner  and  ratepayer: "  but  a 
recital  of  this  is  not  enough.  It  should  be  found  as  a  fact :  Day  v. 
(1)  Sic.  (2)  6  B.  &  Aid.  627. 
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King  (i).    All  matters  necessary  to  jurisdiction  ought  to  appear  on        Rbo. 
an  order :  Lindsay  v.  Leigh  (2).  Stagey. 

Lash  was  then  called  upon  to  answer  this  point : 

The  rates  from  which  Societies  are  exempt  by  stat.  6  &  7  Vict. 
c.  36,  8.  1,  are  all  rates.  Then,  if  it  appears  that  Lane  is  a  rate- 
payer at  all,  he  is  a  proper  appellant.  It  is  not  the  practice,  in 
orders  of  Sessions  quashing  or  confirming  orders  of  justices,  to 
adjudicate  on  the  status  of  the  appellant.  An  order  quashing  an 
order  of  removal  never  commences  by  an  adjudication  that  the 
appellants^  were  churchwardens.  It  is  sufficient  that  they  are 
described  as  such,  so  that  the  respondent  may,  if  he  pleases, 
deny  it. 

Patteson,  J. : 

The  order  of  Sessions  states  that  the  appellant,  ''as  a 
parishioner  and  ratepayer  of  the  said  parish,"  in  which  the 
institution  is  situated,  conceived  himself  aggrieved.  That  is  the 
statement  of  his  petition  and  appeal  to  the  Sessions.  Having  his 
petition  before  them,  they  had  jurisdiction  to  entertain  the  appeal, 
if  he  was  assessed  to  any  rate  in  the  parish ;  and  I  think  *'  rate- 
payer "  is  nearly  equivalent  to  assessed  to  the  rates.  As  all  parties 
were  before  the  Sessions  on  such  a  petition,  if  he  was  in  fact  not 
assessed  the  respondents  might  have  shown  it.  I  think  therefore 
the  order  good  on  the  face  of  it.  The  objection  that  the  Sessions 
erroneously  decided  on  a  preliminary  objection  is  not  properly 
brought  before  us. 

COLEBIDOE,  J.  :  [  792  ] 

Enough  appears  on  the  order  to  show  that  the  Sessions  had 
jurisdiction  to  make  it :  and  that  is  the  only  question  we  can  now 
consider.  The  appeal  is,  by  stat.  6  &  7  Vict.  c.  36,  s.  6,  given  to 
"  any  person  or  persons  assessed  to  any  rate  from  which  any  Society 
shall  be  exempted  by  this  Act."  If  those  were  only  specific  rates, 
it  might  be  necessary  to  show  that  the  appellant  was  assessed  to 
those  specific  rates ;  but  by  sect.  1  the  Societies  are  exempted  from 
all  rates.  It  is  therefore  sufficient  if  the  appellant  was  assessed  to 
any  rate  in  that  parish.  Now  the  order  recites  his  petition  to  be 
that ''  as  a  parishioner  and  ratepayer  "  he  was  aggrieved.  I  think, 
giving  a  reasonable  intendment  to  words,  this  describes  him  as  a 
person  assessed  to  the  rates  in  that  parish. 

(1)  5  Ad.  &  El.  369.  (2)  11  Q.  B.  455,  466. 
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Reg.         Wightman,  J. : 
f?. 
Stacey.  The  first  point  is  not  properly  brought  before  ua    On  the  other, 

it  is  said  that  on  this  order  the  appellant  is  not  brought  within  the 
description  in  stat.  6  &  7  Vict.  c.  86,  s.  6,  of  those  to  whom  an 
appeal  is  given,  and  that  he  might  be  a  complete  stranger.  But 
he  is  described  as  "Edward  Lane  of  No.  6,  Aldersgate  Street,  in 
the  parish  of  St.  Botolph;  "  and  he  is  stated  to  assert  in  his  petition 
that  ''as  a  parishioner  and  ratepayer  of  the  said  parish"  he  is 
aggrieved;  and  I  think,  giving  a  reasonable  construction  to  the 
order,  we  must  understand  that  he  appeared  and  petitioned  as  a 
person  assessed  to  the  rates.  It  is  said  that  it  should  be  shown  on 
the  order  that  he  was  a  ratepayer,  and  that  it  is  not  enough  to 
show  he  appeared  as  one.  But  I  think  that  the  same  thing.  Both 
parties  appeared ;  and,  if  the  respondents  had  objected  that  the 
[  *793  ]  appellant  *was  not  a  ratepayer,  there  was  enough  on  the  petition 
to  allow  them  to  make  that  objection ;  and  then  it  must  have  been 
adjudicated  upon. 

Rule  discharged. 


^.^ll\.  BUINTER  AND  FISHER  v.  CRESS W ELL (1). 

Feb.  26, 26,  ^   ' 


[826] 


(14  a  13.  825—882  ;  S.  C.  19  L.  J.  Q.  B.  357 ;   H  Jur.  692.) 

A  sequestration  issued,  on  a  judgment  of  this  Court,  against  a  beneficed 
clergyman :  it  was  published,  and  the  sequestrator  entered  into  receipt  of 
the  profits  of  the  benefice.  Subsequently  the  defendant  (by  proceedings 
under  stat.  3  &  4  Vict.  c.  86)  was  suspended  from  all  exercise  of  his  office, 
and  from  receiving  the  fruits  of  his  benefice,  for  eighteen  months.  The 
Bishop  issued  a  sequestration  on  this  seuteuce,  to  a  different  sequestrator, 
which  was  published :  the  judgment  debt  for  which  the  first  sequestration 
had  issued  being  still  unsatisfied.  On  a  rule  calling  upon  the  Bishop  to 
show  cause  why  he  should  not  pay  the  plaintiff,  at  whose  suit  the  first 
sequestration  issued,  the  profits  of  the  benefice  received. 

Held,  that  the  suspension,  for  the  time  of  its  endurance,  operated,  in 
respect  of  perception  of  the  profits,  as  amotion  would  have  done,  not  only 
against  the  clerk,  but  against  his  creditors ;  and  the  rule  was  discharged 
as  to  the  profits  received  after  the  second  sequestration  was  published. 

The  plaintiffs,  in  Trinity  Term,  1848,  obtained  a  rule  calling  on 
the  Bishop  of  Bath  and  Wells  to  show  cause  why  he  should  not 
pay  to  the  plaintiffs  the  sum  of  611/.  8«.  Id.  levied  under  the 
writ  of  seqiiesirari  facias  issued  in  this  cause.  Upon  the  hearing 
of  the  rule  it  was  ordered  that  the  Bishop  should  pay  to  the 
plaintiffs  146/.  ISs.  6c/.,  being  the  amount  of  the  profits  received 

(1)  Cited,  Jlfc/TTM  v.  Oydm  (1869;  106,  lU;  ioU.  lie  Tkakeham  Sequestra-^ 
L,  H.  4  a  P.  687,  702,  38  L.  J.  C.  P.  Hon  Money$  (1871)  L.  B.  12  Eq.  494, 
a29;  Cmnbe  v.  Edwards  (1878)  3  P.  1).      499.— A.  C. 
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before  13th  September,  1846,  and  that,  as  to  the  profits  received      Buntbb 
after  that  date,  amounting  to  865/.  7s.  Id.,  the  facts  shoald  be   cbbsswrll. 
stated  for  the  opinion  of  the  Court  in  a  special  case,  which  was 
done  accordingly.     The  special  case  was  argued  in  last  Hilary 
Term  (i)  by  Montagu  Smith  for  the  plaintiffs  and  Rogers  for  the 
Bishop. 

Cur.  adv.  vult. 

The  facts  stated  in  the  case,  and  the  arguments  of  counsel, 
sufficiently  appear  in  the  judgment  of  the  Court,  which  was  now 
delivered  by 

Pattbson,  J.: 

In  this  case  a  sequestrari  facias  *issued  out  of  this  Court  in  [  •sse  ] 
April,  1843,  on  a  judgment  recovered  against  the  defendant  in  the 
March  preceding ;  it  was  addressed  to  the  Bishop  of  Bath  and 
Wells,  who,  in  November,  1843,  issued  his  sequestration,  and 
sequestered  the  defendant's  vicarage  of  Creech  St.  Michael. 
Publication  immediately  took  place ;  and  the  sequestrator  entered 
into  the  receipt  of  the  profits  of  the  benefice. 

In  1844  a  proceeding  was  promoted  in  the  Arches  Court  against 
the  same  defendant,  under  the  Church  Discipline  Act  (8  &  4  Vict, 
c.  86) :  and,  on  the  12th  February,  1846,  a  decree  was  pronounced, 
by  which  he  was  suspended,  for  eighteen  months  then  next 
following,  ''from  all  discharge  and  function  of  his  clerical  office, 
and  the  execution  thereof,  that  is  to  say,  from  preaching  the 
Word  of  God,  administering  the  sacraments,  and  celebrating  all 
other  duties  and  offices  in  the  said  church  and  parish,  and 
elsewhere  within  the  province  of  Canterbury,  and  from  taking 
and  receiving  the  fruits,  tithes,  rents,  profits,  salaries,  and  other 
ecclesiastical  rights,  dues  and  emoluments  whatsoever,  belonging 
or  appertaining  to  the  said  vicarage  and  church." 

This  judgment  was  duly  published  on  the  8th  March,  1846 :  and, 
on  the  10th  September,  1846,  the  Bishop  of  Bath  and  Wells 
issued  his  sequestration,  to  a  different  sequestrator,  which  was 
duly  published  on  the  13th  September,  1846. 

The  question  for  our  consideration  is,  substantially,  what  effect, 

if  any,  this  sequestration  has  upon  that  previously  in  operation ; 

and  that  question  must  depend,  for  its  answer,  upon  the  nature 

and  effect  of  the  judgment  of  suspension.    It  was  not  contended 

(1)  January  25th.   Before  PatteBon,  Coleridge  and  Wightman,  J  J. 
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BuKTBB  that  *the  previous  sequestration,  issued  under  the  authority 
Crksswbll.  indirectly  of  this  Court,  took  away  from  the  Court  Christian  the 
[•827]  jurisdiction  to  suspend,  or  from  the  Bishop  the  power  and  duty 
to  issue  the  second  sequestration  in  execution  of  that  sentence; 
but  that,  to  the  extent  of  the  '^  ecclesiastical  goods,"  to  which  it 
applied,  it  so  took  them  out  of  the  incumbent  as  to  prevent  the 
second  sequestration  from  operating  upon  them.  And,  as  the 
first  writ  is  in  effect  in  terms  as  large  as  the  second,  if  this 
argument  can  be  sustained,  it  must  render  the  second  wholly 
inoperative,  until  the  judgment  in  respect  of  which  it  issued 
be  satisfied. 

The  vicar,  it  was  said,  was  put  out  of  possession  by  the  first 
writ;  and  therefore  there  was  nothing  for  the  second  to  attach 
upon.  For  this  point  the  cases  of  Doe  d.  Morgan  v.  Bluck  (i)  and 
Harding  v.  Hall  (2)  were  relied  upon ;  but  neither  case  seems  to  us 
to  establish  the  proposition  in  the  sense  in  which  it  was  put 
forward  in  the  argument.  In  the  former,  the  defendant  had 
received  proper  notice  to  quit  the  glebe  land  of  which  he  was 
tenant  to  the  rector  at  Christmas,  1812 ;  the  demise  by  the  rector 
wa9  laid  on  the  1st  of  January,  1818  ;  and  the  sequestration  relied 
on  for  the  defendant  as  ousting  his  title  to  sue  was  not  issued 
till  the  3rd ;  it  could  not  therefore  be  disputed  that  the  rector 
had  a  good  title  on  the  day  of  the  demise,  which  was  all  that 
was  decided.  Mr.  Justice  Dampier  indeed  went  on  to  say,  and 
correctly  we  think,  that  the  rector  was  not  entitled  to  the  possession 
of  the  lands,  and  that  he  could  not  sue  out  a  writ  of  habere  facias 
possessionem ;  but  the  right  to  be  restored  to  the  actual  possession, 
[♦828]  whereby  he  would  defeat  the  operation  of  *the  previous  writ  of 
execution,  may  well  be  out  of  him,  and  yet  he  may  for  certain 
purposes  have  a  possession  in  law,  and  the  living  be  full  of 
him,  so  as  to  make  it  subject  to  the  sentence  of  the  Ecclesiastical 
Court.  In  the  second  case  the  point  did  not  directly  arise.  The 
question  was  as  to  the  right  of  action  (s),  and  for  that  purpose  as 
to  the  possession  in  the  sequestrator  under  the  writ  of  execution ; 
Parke,  B.,  speaking  with  reference  to  this,  uses  the  expression 
that  the  publication  of  the  sequestration  takes  the  possession  out 
of  the  rector  and  places  it  in  the  Bishop  (4).     Lord  Abingbr  and 

(1)  14  H.  B.  804  (3  Camp.  447).  action  in  the  sequestrator:  as  to  this, 

(2)  10  M.  &  W.  42.  see  now  12  &  13  Vict.  c.  67,  s.  1.— A.  C. 

(3)  The  case  was  decided   on   the  (4)  10  M.  &  W.  53. 
ground   that  there  was  no  right  of 
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Baron  Aldbrson  speak  undecidedly  on  this  point ;  and  Rolpb,  B.  bdntbr 
says  nothing.  But  we  apprehend  it  is  clear  that  the  defendant  cresswkll. 
remained  vicar  after  the  first  writ  published ;  the  vicarage  was  full 
of  him  ;  he  might  have  been  deprived  of  it,  he  might  have  resigned 
it,  both  which  suppose  a  previously  existing  possession  in  some 
sense ;  nor  could  it  be  disputed  that  in  either  of  these  events  the 
title,  and  the  possession  of  the  sequestrator,  or  rather  the  Bishop, 
under  the  first  writ,  would  have  determined. 

So  that  the  question  is  really  brought  to  that  of  the  effect  of 
suspension.  Amotion  would  have  determined  the  effect  of  the 
first  writ,  as  death  would  have  done,  permanently ;  will  suspension 
have  for  the  time  the  same  or  a  less  effect?  Bishop  Gibson 
(Codex,  vol.  ii.  p.  1047,  ed.  2)  says  that  suspension  ab  officio  et 
beneficio  jointly,  or  ab  officio,  or  benejicio,  singly,  may  be  called  a 
temporary  degradation  or  deprivation,  or  both :  and  the  authority 
which  he  cites,  and  others  to  which  we  have  referred,  bear  out 
this  description  of  it.  It  is  degradation,  and  deprivation,  but 
both  in  a  qualified  sense,  because  only  temporary ;  and  therefore 
(because,  *when  the  time  has  expired,  and  the  conditions  which  the  [  *829  ] 
sentence  may  collaterally  impose  are  fulfilled,  the  Court  contem- 
plates that  the  priest  will  resume  the  exercise  of  his  functions  and 
re-enter  into  the  enjoyment  of  his  benefice)  he  is  neither  solemnly 
degraded  (the  insignia  of  his  order  are  not  stripped  from  him),  nor 
is  he  absolutely  amoved  from  his  benefice.  The  distinction  is  well 
stated  in  the  following  passage,  to  be  found  in  the  Institutiones 
Canonicse  of  J.  Devotus,  torn.  4,  p.  257,  tit.  xx.  s.  6  (Borne,  1826). 
"Accedit,  quod  clerici  sacris  officiis,  aut  ecclesiasticis  stipendiis 
suspensi  dignitatem  et  beneficium  non  amittunt,  sed  tantum 
privantur  fructibus  beneficii,  aliisque  inde  pendentibus,  suique 
ordinis  ac  dignitatis  munera  exercere  prohibentur.  Yerum 
depositio  non  solum  clericum  ab  omni  munere  ordinis  ac 
beneficii  repellit,  sed  eum  etiam  officio  et  beneficio  omnino 
privat,  titulumque  aufert,  ita  ut  ad  illud  sine  nova  collatione 
redire  nequeat."  In  the  sense  in  which  we  are  now  considering 
it,  suspension  can  only  take  place  with  regard  to  ecclesiastical 
persons;  but,  the  term  is  a  generic  one  in  the  canon  law,  and 
laymen  may  incur  it ;  and  this  we  mention  because  the  effect  of  it 
in  the  latter  case  furnishes  an  analogy  which  illustrates  the  case 
in  hand.  By  stat.  5  &  6  Edw.  VI.  c.  4,  s.  1,  against  quarrelling 
and  fighting  in  churchyards,  the  Ordinary  for  the  offence  specified 
may  suspend  the  offender,  if  he  be  a  layman,  ab  ingressu  ecclesia,  if 
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nuNTBB  a  clerk,  from  the  ministration  of  his  office,  for  so  long  a  time  as  he 
CRES8WELL.  shall  by  his  discretion  think  meet  and  convenient,  according  to  the 
fault.  This  suspension  of  a  layman  ab  ingressu.  ecclesia  Bishop 
[  ♦830  ]  Gibson  (i)  says  may  be  called  a  *temporary  excommunication  ;  and 
it  seems  to  have  borne  the  same  relation  to  absolute  excommunica- 
tion, which  suspension  for  a  time  does  to  degradation  and  depriva- 
tion. Each  was  imposed  for  lighter  offences;  when  they  were 
exhausted,  the  party  resumed  the  enjoyments  from  which  he  had 
been  debarred,  without  formal  restoration  or  new  collation;  the 
suspended  layman  continued  a  member  of  the  Church,  and  the 
suspended  clerk  continues  a  priest  and  incumbent;  though  both 
are  debarred  from  the  enjoyment  of  the  respective  rights,  which 
such  continuance  would  in  itself  imply. 

If,  however,  any  one,  who  in  any  sense  claims  under  the  sus- 
pended clerk,  can  claim  to  receive  the  fruits  and  profits  of  the 
benefice,  two  inconveniences  will  follow  :  First,  They  are  withdrawn 
from  the  object  for  which  they  were  primarily  bestowed, — the  due 
maintenance  of  him  who  performs  the  duties  and  bears  the  burthens 
of  the  cure.  The  church  being  for  the  time  in  substance  deprived 
of  its  minister,  it  is  cast  upon  the  Bishop  to  provide  for  the  tem- 
porary vacancy ;  and,  to  enable  him  to  do  so,  he  is  to  receive  the 
profits,  not,  as  when  he  receives  them  in  the  execution  of  a  writ 
from  a  temporal  Court,  as  a  sort  of  sheriff,  with  a  liability  to 
account  to  the  Court  for  his  receipts,  but  in  virtue  of  his  office  of 
chief  pastor,  responsible  to  no  one  so  long  as  the  church  is  properly 
supplied.  But  this  he  cannot  do,  if  the  funds  for  the  maintenance 
of  the  minister  may  be  kept  from  him  by  any  prior  execution  or 
incumbrance.  Secondly,  The  very  end  of  the  sentence  will  be 
frustrated.  In  considering  the  principle  which  must  govern  this, 
the  statutes  which  prevent  the  charging  of  benefices  by  incumbents, 
.  [  •831  ]  which  do  not  indeed  operate  against  executions  or  judgments,  *may 
be  laid  out  of  view :  if  the  incumbrancer,  whether  in  the  capacity  of 
creditor  or  any  other,  may  maintain  his  claim  against  the  Bishop, 
the  suspended  incumbent  in  effect  is  the  receiver  of  the  profits; 
either  his  debt  is  paid  thereby,  or  his  grantee  is  receiving  the  fruits 
of  his  grant,  but  both  in  virtue  of  his  right;  so  that  his  right  must 
be  held  to  exist  at  the  very  time  when  by  the  sentence  it  has  been 
taken  away. 

We  cannot  therefore  agree  in  placing  the  parties,  the  plaintiffs  on 
the  one  hand  and  the  Bishop  on  the  other,  as  the  counsel  for  the 
(1)  Codex,  vol.  ii.  p.  1047  (ed.  2). 
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plaintiffs  felt  compelled  to  do,  in  the  relation  of  contending  incum-  Buktkb 
brancers,  whose  rights  inter  se  were  to  be  determined  by  priority  of  crbsswicll. 
date:  it  appears  to  us  that,  if  the  plaintiffs  can  maintain  their  right 
now,  they  could  equally  do  so  if  they  were  posterior  in  the  date  of 
their  charge ;  because  the  only  foundation  on  which  they  can  stand 
is  on  the  existence  of  such  an  interest  in  the  incumbent  after  sus- 
pension as  would  be  available  to  answer  the  writ  of  execution;  and, 
whether  it  came  earlier  or  later,  the  writ  would  attach  on  this,  if  it 
were  in  existence. 

No  direct  authority  was  furnished  us  in  the  argument,  nor  have 
we  been  able  to  find  any;  we  have  been  compelled  therefore  to 
decide  this  case  upon  principle;  and  it  seems  to  us  that,  on  principle, 
it  is  clear  that  the  suspension,  for  the  time  of  its  endurance,  operates, 
in  respect  of  the  perception  of  the  profits,  as  amotion  or  death;  that 
the  plaintiffs'  right  therefore  is  suspended  from  the  13th  September, 
1846,  the  date  of  publication  of  the  second  sequestration.  Nor  is 
there  any  hardship  in  this :  every  creditor  of  a  beneficed  clergyman 
knows  that  his  recourse  to  the  ecclesiastical  goods  of  his  debtor  is 
of  a  limited  nature,  determinable  by  his  *death,  resignation  or  [  •832  ] 
amotion ;  and,  such  as  it  is,  it  is  in  addition  to  the  same  absolute 
recourse  to  his  lay  goods  and  lands  as  the  creditor  has  against  a 
layman. 

A  second  point  (i)  was  made  in  the  argument,  that  the  Bishop  was 
estopped  by  his  return  from  contesting  this  matter:  and  we  decided 
that,  under  the  circumstances,  he  was  not. 

The  rule  therefore  will  be  discharged  as  to  the  sum  of  365/.  Is.  Id., 

the  amount  received  since  the  13th  September,  1846,  but  without 

costs. 

Rule  discharged  (accordingly. 


AKDEN  V.  SULLIVAN.  ,^«^^- 

Jan.  22. 
(14  Q.  B.  832—840 ;  S.  0.  19  L.  J.  a  B.  268 ;  14  Jur.  712.)  Feb.  26. 

An  agreement  of  demiBe  for  three  years,  executed  in  March,  1845,  in        r  882  1 
writing  but  not  by  deed,  was  prevented  from  operating  as  a  lease  by  stat. 
7  &  8  Vict.  c.  76,  and  was  not  re-established  as  a  lease  by  the  Eeal 
Property  Act,  1845  (8  &  9  Vict.  c.  106),  which  repealed  the  former  Act,  but 
took  effect  only  as  from  October,  1845. 

A  tenant  entered  into  possession  of  a  house  under  such  agreement,  made 
with  A.  and  B.,  paid  them  rent,  and  so  became  tenant  from  year  to  year  to 
them,  on  such  terms  of  the  agreement  as  were  not  inconsistent  with  a  yearly 

(1)  As  this  point  was  of  no  general  consequence,  the  facts  relating  to  it 
are  not  stated. 
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Arden  tenancy.   Afterwards  A.  assigned  all  his  interest  in  the  premises  to  B.   The 

*•  tenant  continued  in  occupation,  and  paid  rent  to  B.  singly:    Held  that, 

5  LLiv     .  under  these  circumstances,  it  was  to  be  presumed,  in  the  absence  of  proof 

to  the  contrary,  that  the  tenant  had,  in  consideration  of  B.  permitting  him 
to  continue,  agreed  to  hold  of  B.  on  the  terms  on  which  he  had  held  of  A. 
and  B.  (1).  And  that  an  action  lay  at  the  suit  of  B.  singly  against  the 
tenant  for  not  putting  the  premises  in  repair  and  keeping  them  repaired  : 
there  being  a  stipulation  to  that  effect  in  the  agreement  with  A.  and  B., 
and  that  being  a  term  not  inconsistent  with  a  yearly  holding. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
defendant,  at  his,  defendant's,  request,  had  become  and  was  tenant 
to  plaintiff  of  a  house,  upon  and  subject  to  the  terms  that  defen- 
dant should  during  the  continuance  of  his  said  tenancy  put  and 
keep  the  said  house  in  good  repair  and  condition,  and  so  leave  the 
[  •833  ]  *8ame  on  the  termination  of  his  said  tenancy  or  giving  up  possession 
of  the  same,  defendant  promised  plaintiff,  during  the  continuance 
of  the  said  tenancy,  to  put  and  keep  the  said  house  in  good  repair 
and  condition,  and  to  leave  the  same,  on  the  termination  of  the  said 
tenancy  or  giving  up  possession  of  the  said  house,  in  such  good 
repair  and  condition.  Averments  of  continuance  of  the  tenancy 
for  a  sufficient  time  to  put  the  house  in  good  repair,  and  termina- 
tion thereof.  Breach :  that  defendant  did  not  put  nor  leave  the 
house  in  repair.  Pleas:  Non  assumpsit ,  and  a  traverse  of  the  breach. 
Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  during 
Hilary  Term,  1849,  it  appeared  that,  in  1845,  the  plaintiff  and 
Edward  Twynam  were  owners  of  the  premises,  and  that  an  agree- 
ment in  writing  between  them  and  the  defendant  was  executed  on 
28th  March,  1845,  of  which  the  material  part  was  as  follows. 

'*  The  landlords  agree  to  let,  and  the  said  James  Sullivan  agrees 
to  take  of  them,  from  the  24th  day  of  June  next,  for  the  term  of 
three  years,  and,  if  he  should  afterwards  continue  with  leave  of  the 
landlords,  then  as  a  yearly  tenant  subject  to  six  months'  legal  notice 
from  either  party  to  the  other,  a  house  and  premises  situate  No.  7, 
Warwick  Court,  High  Holborn,  in  the  county  of  Middlesex,  upon 
the  terms,  conditions,  and  agreements  as  follows,  namely :  That  he, 
the  said  James  Sullivan,  shall  pay  the  clear  yearly  rent  of  67Z. 
half  quarterly,  the  first  of  such  half  quarterly  payments  to  be  made 
on  the  8th  day  of  August,  1845,  and  shall  also  pay  all  land  tax, 
sewers  rates,  water  rent  or  rates,  and  all  other  rates,  taxes,  out- 
goings and  assessments  whatsoever  in  respect  of  the  premises  or 

(1)  Followed,  on  this  point,  in  Wyatt  v.  Cole  (1877)  36  L.  T.  (N.  S.)  615.— 
A.C. 
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any  part  *thereof.    And  the  tenant  shall  also  put  and  keep  the       Ardrn 
house  and  premises  in  good  repair  and  condition,  and  so  leave  the    sulliVan. 
same  on  the  termination  of  the  tenancy  or  giving  up  possession,       [  *S'd\  ] 
with  all  erections,  fixtures,  improvements  and  other  things  whatso- 
ever that  now  are  or  shall  hereafter  be  in  any  manner  erected,  fixed 
or  fastened  therein,  save  only  the  gas  pipes  and  fittings  (damage  by 
fire  excepted)."     There  were  several  other  stipulations  as  to  the 
manner  in  which  the  house  should  be  occupied ;  but  none  qualifying 
those  above  set  forth,  or  requiring  for  their  observance  a  tenancy 
for  a  longer  period  than  one  year. 

The  defendant  entered  under  this  agreement,  and  paid  rent  to 
Arden  and  Twynam.  On  16th  June,  1847,  Twynam  conveyed  all 
his  interest  in  the  premises  to  the  plaintiff.  The  defendant  was 
informed  of  this  conveyance,  and  subsequently  paid  rent  to  the 
plaintiff  alone.  The  defendant  quitted  possession  at  Midsummer, 
1848.  There  was  evidence  that  he  left  the  premises  out  of  repair. 
Counsel  for  the  defendant  objected  that  the  action  ought  to  have 
been  brought  in  the  names  of  Arden  and  Twynam,  with  whom  the 
agreement  was  made.  The  learned  Judge  reserved  leave  to  move 
to  enter  a  nonsuit  on  this  ground.  The  other  questions  were  left 
to  the  jury,  who  found  for  the  plaintiff. 

Bowling,  Serjt.,  in  the  ensuing  Term,  obtained  a  rule  nisi  to 
enter  a  nonsuit : 

He  cited  Richardson  v.  Giffbrd  (i)  and  Beale  v.  Saunders  (2).     He 
also  obtained  a  rule  on  the  ground  of  misdirection  :  but,  on  the  dis- 
cussion, it  appeared  that  the  ruling  of  the  learned  *Judge  had  been       [  *835  ] 
misunderstood.     The  argument  on  this  point  is  omitted.     In  last 
Term  («), 

Knoulcs  and  IF.  Pitt  Taylor  showed  cause : 

The  agreement  in  writing,  being  after  the  1st  January,  1845,  was 
subject  to  stat.  7  &  8  Vict.  c.  76,  s.  4,  and  could  not  operate  as  a 
lease.  That  statute  is  repealed  by  stat.  8  &  9  Vict.  c.  106,  as  from 
the  1st  October,  1845  ;  but  the  agreement  was  before  that  day,  and 
consequently  not  affected  by  the  latter  statute.  The  effect,  there- 
fore, of  the  defendant's  entry  and  payment  of  rent  was,  that  he 
became  tenant  to  Arden  and  Twynam,  not  for  the  term  of  three 
years,  but  from  year  to  year,  on  the  terms  in  the  agreement,  so  far 

(1)  40  R  R.  253  (1  Ad.  &  £1.  52).  (3)  January  22nd.   Before  Patteson, 

(2)  43  R.  B.  823  (3  Bing.  N.  C.  850).      Colendge  and  Erie,  JJ. 
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Abden  as  they  are  applicable  to  such  a  tenancy  :  Doe  d.  Rigge  v.  Bell  (i), 
SuLLivAK.  Richardson  v.  Qifford  (2),  Bevrey  v.  Lindley  (3).  Then,  when 
Twynam  assigned  his  part  of  the  reversion  to  the  plaintiff,  the 
plaintiff  became  the  sole  landlord,  and  the  defendant  was  his  tenant 
from  year  to  year.  That  alone  would  not  give  him  a  right  to  sue 
singly ;  for,  though  covenants  run  with  a  reversion,  promises  not 
under  seal  do  not :  Brydges  v.  Lewis  (4).  But  the  plaintiff  might 
have  given  the  defendant  notice  to  quit ;  which  was  not  the  case  in 
Brydges  v.  Lewis  (4).  There,  the  plaintiff,  the  assignee,  having  no 
power  to  turn  out  the  lessee,  consideration  for  a  new  promise  on 
his  part  was  wanting.  But,  where  the  party  becoming  landlord  has 
such  power,  and  the  tenant,  knowing  this,  pays  him  rent,  it  operates 
as  a  fresh  contract,  by  which  the  tenant  promises  to  hold  under  the 
[  ♦836  ]  landlord  (in  this  *case  the  plaintiff  singly)  on  the  terms  contained 
in  the  previous  agreement :  Buckworth  v.  Simpson  (5).  The  fallacy 
on  the  other  side  is  in  treating  this  as  an  action  brought  on  the 
agreement  in  writing:  that,  no  doubt,  is  with  the  plaintiff  and 
another ;  but  the  action  is  brought  on  a  fresh  contract  with  the 
plaintiff  alone,  to  be  his  tenant  on  the  terms  contained  in  that 
writing. 

(Erle,  J. :  That  may  be  where  the  terms  are  such  as  are  applic- 
able to  the  tenancy  from  year  to  year.  But  is  a  promise  to  put  and 
leave  in  repair  one  which  would  be  made  on  so  short  a  tenancy  as 
from  year  to  year  ?  In  Richardson  v.  Gifford  (2)  the  contract  was 
to  keep  in  tenantable  repair.) 

The  answer  to  that  objection  seems  given  by  Littledale,  J.  in  the 
same  case.  ''  If  a  party  chooses  to  rely  on  being  merely  let  into 
possession,  to  waive  a  lease,  and  at  the  same  time  to  engage  that  he 
will  keep  the  premises  in  tenantable  repair  during  the  whole  time 
they  shall  be  in  his  occupation,  he  is  bound  by  that  agreement." 
That  applies,  whatever  the  terms  be;  and,  though  perhaps  the 
terms  might  be  so  inapplicable  to  a  tenancy  from  year  to  year  as  to 
show  that  a  party  could  not  have  intended  to  become  a  tenant  from 
year  to  year  on  them,  the  terms  in  the  present  agreement  are  not 
inapplicable.  In  Dighy  v.  Atkinson  (6)  a  covenant  to  keep  in  repair 
in  a  lease,  was  deemed  to  regulate  the  terms  under  which  the  tenant 

(1)  2  E.  R.  642  (5  T.  E.  471).  (5)  40  B.  R.  739  (1  Cr.  M.  &  R. 

(2)  40  R.  R.  253  (I  Ad.  &  El.  52).  834  ;  S.  C.  5  Tyr.  344). 

(3)  60  R.  R.  558  (3  Man.  &  G.  498).  (6)  16  R.  R.  792  (4  Camp.  275). 

(4)  3  a  B.  603,  605. 
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held  on  as  tenant  from  year  to  year :  and,  the  premises  having  been       Arden 
burned,  he  was  held  liable  to  rebuild.  Sullivak. 

(Pattbson,  J. :  The  argument  on   this  point  in  Buckworth  v. 
Simpson  (i)  turns  upon  the  inference  to  be  drawn  from  the  absence 
of  notice  to  quit :  and  that  was  what  I  had  in  my  mind  *in  Brydges       [  •837  ] 
V.  Lewis  (2).     But  that  inference  is  a  matter  for  the  jury ;  and  I  am 
afraid  no  question  upon  it  was  put  to  them  in  this  case.) 

The  defendant's  counsel  should  have  caused  this  question,  if  impor- 
tant to  them,  to  be  put  distinctly  to  the  jury.  Tbat  it  was  a 
question  for  them  appears  from  the  dicUi  in  Johnson  v.  llie  Church- 
tcardens  of  St,  Petei',  Hereford  (3),  and  from  Mayor  of  Theiford  v. 
'Tyler  (4).  The  jury  here  have  assumed  the  new  contract;  and  the 
facts  show  a  good  consideration  for  it. 

Hawkins,  contra  : 

The  question  of  new  contract  seems  to  have  been  discussed  on 
both  sides,  at  the  close  of  the  case,  as  a  question  of  law  (5).  As  to 
e£fect  of  the  late  statutes :  it  is  true  that  stat.  7  &  8  Vict.  c.  76,  s.  4, 
would  have  reduced  the  tenancy  commenced  in  March,  1845,  to  a 
tenancy  from  year  to  year.  But,  when  that  Act  was  repealed  by 
stat.  8  &  9  Vict.  c.  106,  the  agreement  of  March,  1846,  thereupon 
became  good  as  a  written  lease  for  three  years. 

(Pattbson,  J.:  The  repeal  operates,  by  sect.  1,  as  from  1st 
October,  1845.) 

The  effect  is  as  if  the  prior  Act  had  never  passed.    Therefore,  at  the 

time  of  the  assignment  in  1847,  which  was  subsequent  to  stat.  8  &  9 

Vict.  c.  106,  the  defendant  was  tenant  to  Arden  and  Twynam  imder 

a  lease  for  three  years,  valid  by  the  Statute  of  Frauds.    This  action 

is  expressly  for  breach  of  an  agreement  contained  in  that  lease ;  but 

the  assignee  of  the  reversion  *cannot  sue  in  his  own  name  for  breach       [  ^^'^  ] 

of  that  contract,  stat.  82  Hen.  YIII.  c.  34,  s.  1,  not  applying  to  parol 

agreements:  Standen  v.  Chrisnias  {Q).      Payment  of  rent  to   the 

assignee  does  not  carry  his  right  in  this  respect  any  farther ;  for 

(1)  40  E.  E.  739   (1  Cr.  M.  &  E,         (4)  70  E  E.  423  (8  Q.  B.  95). 

834  ;  S.C.  6  Tyr.  344).  (5)  Hawkins,  who  was  not  at  the 

(2)  3  Q.  B.  603,  605.  trial,  referred  to  the  notes  on  the  brief 

(3)  43  E.  E.  426  (4  Ad.  &  El.  520) ;      of  Bowling,  Serjt. 

see  Jones  v.  Shears,  4  Ad.  &  £1.  832.  (6)  74  E.  E.  224  (10  Q.  B.  135). 
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Akden  the  party  actually  entitled  to  the  reversion  is  entitled  to  the  rent 
Sullivan,  independently  of  the  statute,  and  without  an  agreement.  And,  as 
to  the  suggestion  that,  upon  the  assignment  in  1847,  the  defendant 
became  tenant  to  Arden  alone,  no  evidence  was  given  of  that  fact, 
nor  was  the  opinion  of  the  jury  taken  upon  it.  They  would  probably 
not  have  believed  that  the  defendant  would  enter  into  a  new  engage- 
ment to  repair,  having  only  a  year  to  remain  on  the  premises.  If 
the  tenancy  was  ultimately  from  year  to  year,  there  was  ground  for 
contending  that  such  a  tenancy  began  before  the  assignment ;  then 
the  contract  to  repair  would  be  a  contract  with  two  joint  landlords  ; 
and  it  could  not  be  assumed  that,  when  the  defendant  became 
tenant  to  one,  he  bound  himself  anew  under  the  agreement  to 
repair.  In  Brydges  v.  Lewis  (i),  the  fact  of  a  new  contract  was  not 
put  in  issue. 

(Pattbson,  J. :  The  language  of  Lord  Abinger  and  Parke,  B.  in 
Buckworth  v.  Sinvpson  (2)  is  very  strong. 

At  least  it  was  a  question  for  the  jury  whether  or  not  the  tenancy 
went  on  upon  the  former  terms  after  the  assignment. 

Cur.  adv.  vult. 

Patteson,  J.  now  delivered  the  judgment  of  the  Court  : 

[  839  ]  The  agreement,  under  which  the  defendant  entered  into  possession, 

being  made  in  March,  1845,  was  prevented  from  operating  as  a  lease 
by  stat.  7  &  8  Vict.  c.  76,  which  came  into  operation  in  December, 
1844,  and  was  an  agreement  only;  and  we  think  that  stat.  8  &  9 
Vict.  c.  106,  repealing  so  much  of  the  former  statute  as  related  to 
agreements  from  October,  1845,  did  not  apply  to  the  agreement  in 
question ;  both  because  it  was  made  at  a  time  in  respect  of  which 
the  former  statute  remains  unrepealed,  and,  also,  because  the  nature 
of  a  contract  is  fixed  by  the  intention  of  the  parties  at  the  time  when 
it  is  made.  The  defendant,  by  entering  under  this  agreement  and 
paying  rent  for  a  year,  must  be  presumed  to  have  agreed  to  be 
tenant  from  year  to  year  under  Twynam  and  Arden,  upon  the 
terms  contained  in  the  agreement,  none  of  those  terms  being  so 
inconsistent  with  that  estate  as  to  rebut  this  presumption. 

Thus  far  the  law  appears  to  have  been  settled ;  but,  upon  the 
assignment  by  Twynam  to  Arden  of  his  part  of  the  reversion,  a  new 

(1)  3  Q.  B.  603.  (2)  40  B.  B.  739  (1  Or.  M.  &  B. 

834  \  S.C.b  Tyr.  344). 
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reversion  was  created ;  and  the  defendant,  by  continuing  to  hold       Abdbk 

possession  and  to  pay  rent,  continued  the  estate  from  year  to  year     sullivan. 

under  the  assignee  of  the  reversion;  and,  as  a  contract  not  under 

seal  does  not  pass  with  an  assignment  of  the  reversion,  the  question 

has  arisen  whether  there  is  any  ground  for  presuming  that  the 

defendant,  continuing  to  hold  the  same  estate,  agreed  with  the  new 

reversioner  to  hold  upon  the  same  terms  as  he  had  held  under  the 

original  reversioner.     If  he  did,  the  original  agreement  with  Arden 

and  Twynam  may  be  taken  as  rescinded,  and  the  new  agreement 

with  Arden  to  have  been  substituted.     It  appears  to  us  that  these 

facts  would  have  proved  *the  contract  as  alleged  in  Buckworth  v.       [  '840  ] 

Simpson  (i),  viz.,  in  consideration  that  the  plaintiff  would  allow  the 

tenancy  to  continue,  and  would  forbear  to  give  notice  to  quit,  the 

defendant  promised  to  hold  upon  the  terms  of  the  agreement.  And, 

as,  in  the  judgment  of  Mr.  Baron  Pabfe,  such  an  agreement  is  said 

to  be  implied  from  such  a  state  of  the  facts,  the  declaration  in 

this  case  may  be  on  that  principle  supported,  being  in  the  form 

applicable  to  implied  agreements. 

We  do  not  mean  to  say  that  this  implication  might  not  be  rebutted 

if  there  were  any  facts  which  ought  to  lead  the  jury  to  infer  a 

different  intention  in  the  parties ;  but  without  any  evidence  to  the 

contrary  such  an  implication  ought  to  be  made.  And  the  importance 

of  this  view  for  effecting  the  intention  of  the  parties  in  respect  of 

estates  from  year  to  year  under  agreements  is  clearly  stated  in  the 

same  judgment. 

liide  discliarged  (2). 


HOULDEN  V.   SMITH  (8).  mo. 

(14  Q.  B.  841—853 ;  S.  C.  19  L.  J.  Q.  B.  170 ;  14  Jur.  598.)         '^'^Feb^il^' 

A  Judge  of  a  court  of  record  is  answerable  in  an  action  for  an  act  done  by  r^JTT  -i 
his  command,  when  he  has  no  jurisdiction  and  is  not  misinformed  as  to  the  ^  ' 
facts  on  which  jurisdiction  depends. 

The  plaintiff,  who  dwelt  and  carried  on  business  at  Cambridge,  out  of  the 
jurisdiction  of  the  Spilsby  Count3'  Coui-t,  was  sued  in  that  Court  by  leave  of 
the  Judge,  under  stat.  9  &  10  Vict.  c.  95,  s.  60,  the  cause  of  action  having 
arisen  within  the  juiisdiction  of  the  Court ;  and  judgment  was  duly  obtained 
against  him.  Afterwards,  while  the  plaintiff  still  dwelt  and  carried  on 
business  at  Cambridge,  a  judgment  summons  was  issued  by  order  of  the 
Judge  of  the  Spilsby  Courts  uuder  sect.  98,  calling  upon  the  plaintiff  to  be 
examined  as  to  his  estate  and  effects ;  and,  the  plaintiff  not  appearing,  the 

(1)  40  R.  E.  739  (1  Cr.  M.  &  R.  834 ;  (3)  Cited  in  Mayor  of  London  v.  Cox 
8.  C.  5  Tyr.  620).  (1867)  L.  E.  2  H.  L.  239,  262,  36 

(2)  See  Doe  d.  Davtimh  v.  Moffat,  L.  J.  Ex.  225 ;  and  see  now  County 
15  Q.  B.  257.  Courts  Act,  1888,  s.  5d.~A.  C. 


416  1850.    Q.  B.     14  Q.  B.  841—842.  fR-R. 

HouLDEN  Judge,  knowing  the  facts,  but  believing,  nevertheless,  that  he  had  authority, 

t.  made  an  order  that  the  plaintiff  should  be  committed  for  his  contempt : 

^''^''''''  Held,  that  the  commitment  was  without  jurisdiction ;  and  that,  as  the 

Judge  had  ordered  it  under  a  mistake  of  the  law  and  not  of  the  facts,  he 
was  liable  in  trespass. 

Trespass  for  false  imprisonment.  Pleas  :  1.  Not  guilty.  Issue 
thereon.  2.  That  defendant  acted  under  stat.  9  &  10  Vict.  c.  95, 
and  that  a  month's  notice  of  action  was  not  given.  Beplication : 
that  there  was  notice.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Cambridge  Summer 
Assizes,  1848,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  upon  a  case,  of  which  the  substance  was 
as  follows. 

The  defendant  was  Judge  of  the  County  Court  of  Lincolnshire 
holden  at  Spilsby.  The  plaintiff  dwelt  and  carried  on  his  business 
at  Cambridge,  out  of  the  district  assigned  to  the  Spilsby  Court. 
The  defendant,  on  the  8th  July,  1847,  gave  leave  to  two  persons  of 
the  names  of  Young  and  Madden  tc^  summon  plaintiff  to  the  Spilsby 
Court  on  a  cause  of  action  which  had  accrued  in  the  district  of  that 
Court.  Plaintiff  was  summoned  at  Cambridge ;  he  did  not  appear ; 
and,  on  proof  of  the  summons,  judgment  was  given  against  him  by 
default.  This  judgment  being  unsatisfied,  Young  and  Madden,  the 
plaintiffs  in  the  plaint,  applied  for,  and  obtained  from  the  County 
Court,  a  judgment  summons,  under  stat.  9  &  10  Vict.  c.  95,  s.  98  (i), 
calling  on  the  plaintiff,  as  defendant  in  the  plaint,  to  appear  in  the 
[  ♦842  ]  ♦County  Court,  holden  at  Spilsby,  in  order  to  be  examined  by  the 
Judge  of  that  Court,  and  giving  him  notice  that,  in  case  of  his  not 
appearing,  he  might  be  committed  to  the  common  gaol  at  Spilsby. 
This  summons  was  served  on  the  plaintiff  at  Cambridge,  where  he 
resided,  out  of  the  district  of  the  Spilsby  Court.  The  plaintiff 
having  disregarded  this  summons,  and  not  appearing  at  the  Spilsby 
Court,  and  the  service  of  the  last  mentioned  summons  having  been 
duly  proved,  the  defendant,  whilst  acting  as  and  in  the  capacity  of 
Judge  of  the  Spilsby  County  Court,  and  bond  fide  believing  he  had 
power  and  authority  as  such  Judge  to  make  such  an  order,  made,  in 
the  minute  book  of  the  Spilsby  Court,  a  memorandum  in  the  action  in 
that  Court,  ordering  that  the  defendant  in  the  plaint,  the  now 
plaintiff,  should  for  his  contempt  be  committed  to  Cambridge  gaol. 
A  warrant  issued  accordingly ;  and  the  plaintiff  was  taken  under  it 

(I)  See   now    Debtors    Act,    1869      County  Court  Rules,  1903  and  1904, 
(32  &  33  Vict,  a  62),  s.  5  ;  Bankruptcy      Old.  XXY.  rr.  25  tt  wq.—K.  C. 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  103; 
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and  imprisoned  in   Cambridge  gaol  until   discharged  on  habeas     Houldest 
corpus.    Notice  of  action  given  in  due  time  was  proved  (]).  smwh. 

The  case  was  argued  in  last  Term  (2). 

Watsarty  for  the  plaintiff : 

The  proceedings  in  the  County  Court  were  regular  until  the 
judgment  summons  issued.  By  stat.  9  &  10  Vict.  c.  95,  s.  98,  any 
party  who  has  obtained  an  unsatisfied  judgment  in  any  Court 
holden  under  that  Act  may  obtain  such  a  summons  from  ''  any 
County  Court  within  the  limits  of  which  any  other  party  shall  then 
dwell  or  carry  on  his  business."  This  does  not  authorise  such  an 
application  to  the  *Court  in  which  such  judgment  was  obtained,  L  *^*-^  ] 
unless  the  defendant  reside  or  carry  on  his  business  within  its 
limits ;  therefore  the  defendant,  the  Judge  of  the  Spilsby  Court,  had 
no  jurisdiction  to  issue  the  summons,  and  consequently  no  jurisdic- 
tion to  commit  for  the  alleged  contempt.  It  probably  will  not  be 
denied  on  the  pait  of  the  defendant  that  the  imprisonment  was 
wrongful :  and  it  is  admitted  by  the  plaintiff  that,  when  a  Judge 
comes  to  a  wrong  conclusion  either  of  law  or  of  fact,  he  is  not 
responsible  for  such  a  wrong  decision,  if  it  be  in  a  matter  over 
which  he  has  jurisdiction.  But,  when  a  Judge  has  no  jurisdiction 
over  the  matter,  he  is  responsible,  though  he  acts  because  he 
erroneously  thinks  he  has  jurisdiction.  This  distinction,  which 
runs  through  all  the  cases,  is  exemplified  in  Carratt  v.  Morley  (8). 
The  defendant  in  the  present  case  is  a  Judge  of  a  court  of  record, 
with  an  authority  limited  by  statute.  His  order  for  the  imprison- 
ment of  the  plaintiff,  not  being  within  the  scope  of  his  special 
jurisdiction,  given  him  by  the  statute,  is  void;  and  the  Judge  who 
made  it  is  liable  in  trespass :  Watson  v.  Bodell  (4),  Miller  v.  Scare  (6). 
There  is  a  class  of  cases,  of  which  Thomas  v.  Hudson  (6)  is  one, 
which  decide  that  an  oflicer,  obeying  the  order  of  a  Court,  is  pro- 
tected, though  the  order  itself  was  void.  The  [irinciple  on  which 
those  decisions  rest  is  shown  in  Andrews  v.  Marris  (7).  The  oflBcer 
is  protected  because  he  is  bound  to  obey  the  commands  of  his 
superior,  if  formally  given,  without  enquiring  whether  *the  superior  [  •844  | 
was  justified  or  not;  but  that  principle  is  not  applicable  to  the 

(1)  See  also  the  statement  of  facU,  (4)  14  M.  &  W.  57. 
p.  420, 2ioat  '       (5)  2  W.  Bl.  1 141. 

(2)  18th  and  2dth  of  January,  1850,  (6)  14  M.  &  W.  353.  Judgment  of 
before  Patteson,  Coleridge  and  Wight-  £x.  affirmed  on  Error  in  Ex.  Ch., 
man,  JJ.  Thomas  y.  Hudson,  16  M.  &  W.  885. 

(3)  55  B.  B.  183  (1  Q.  B.  18).  (7)  55  B.  B.  174  (1  Q.  B.  3). 
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HouLDEN  Judge  himself.  The  whole  law  on  the  liability  of  a  Judge  is  to  be 
Smith.  found  in  Colder  v.  Halket  (i)  and  in  Tixaffe  v.  Dofcnes  (2).  Parke,  B., 
in  delivering  the  judgment  of  the  Judicial  Committee  of  Privy 
Council  in  Cctlder  v,  Halket  (i),  states  the  law  to  be  that  a  Judge 
has  an  immunity  in  respect  of  any  act  of  a  judicial  nature  within 
the  general  scope  of  his  jurisdiction,  **  and  whether  there  was  any 
irregularity  or  error  in  it  or  not,  would  be  dispunishable  by 
ordinary  process  at  law%  But  the  protection  would  clearly  not 
extend  to  a  judicial  act,  done  wholly  without  jurisdiction."  He 
afterwards  adds  another  qualification  to  the  liability  of  a  Judge : 
'*  It  is  well  settled  that  a  Judge  of  a  court  of  record  in  England, 
with  limited  jurisdiction,  or  a  justice  of  the  peace,  acting  judicially, 
with  a  special  and  limited  authority,  is  not  liable  to  an  action  of 
trespass  for  acting  without  jurisdiction,  unless  he  had  the  know- 
ledge or  means  of  knowledge  of  which  he  ought  to  have  availed 
himself,  of  that  which  constitutes  the  defect  of  jurisdiction."  And 
he  cites  Givinne  v.  Poole  (a).  Pike  v.  Cai-ter  (4)  and  Lowther  v.  The 
Earl  of  Radnor  (b).  The  defendant,  in  the  present  case,  had  in 
fact  no  jurisdiction;  for  the  plaintiff  dwelt  and  carried  on  his 
business  out  of  the  limits  of  the  defendant's  district.  The  facts 
show  that  the  defendant  had  knowledge  of  this ;  he  had  given 
leave  to  summon  the  plaintiff ;  which  leave  would  not  have  been 
required  if  the  plaintiff  had  resided  or  carried  on  his  business 
t  ♦846  ]  ♦within  the  district.  The  service  of  the  notice  in  Cambridgeshire 
was  proved  before  the  defendant  at  the  time  when  he  issued  his 
order  to  commit  the  plaintiff  to  Cambridge  gaol ;  and  it  would  have 
been  wrong  to  commit  him  to  any  gaol  except  Spilsby  if  he  had 
resided  in  that  district. 

Then,  supposing  that  the  defendant  has  a  defence,  it  is  not  open 
to  him  under  the  plea  of  Not  guilty  (6).     *     *     * 

[  846  ]  Worlled^e,  contra  : 

The  defence  may  be  given  in  evidence  under  Not  guilty  (6):  Dicas 

V.  Baron  Brougham  and  Vaux  (7).     *     *     * 
[  ^^7  ]  Then  is  there  a  defence  here  ?    It  must  be  admitted  that  the 

committal  was  wrong,  under  the  circumstances ;  but  the  defendant 
[  *848  ]       would  have  had  jurisdiction  to  summon  *and  commit  the  plaintiff 

(1)  50  n.  R.  1  (;j  Moore,  P.  C.  28).  (6)  See  now  Public  Authorities  Pro- 

(2)  50   E.   B.    14  {\i  Moore,   P.    C.      tection  Act,  1893  (56  &  57  Vict.  c.  61), 
36,  note  (n)}.  e.  2.— A.  C. 

(3)  2  Lutw.  Appendix,  1560,  1566.  (7)  1  Moo.  &  Rob.   309 ;    8,   C*   6 
(J)  3  Bing.  78.                                           Car.  &  P.  249. 

(5)  8  East,  113  (see  20  B.  B.  542, ».). 
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if  he  had  dwelt  or  carried  on  business  within  the  limits  of  the  itouldex 
Spilsby  Court.  In  delivering  judgment  in  Colder  v.  Halket{\)^  Smith. 
Parke,  B.,  says :  ''  We  must  consider  the  defendant  as  being  in  the 
same  situation  as  a  criminal  Judge  in  this  country,  with  the  qualifi- 
cation, that  he  had  no  jurisdiction  over  one  particular  class,  viz.> 
the  European  born  subjects  of  the  British  Crown  ;  and  the  question 
is,  whether  he  is  liable  to  an  action  of  trespass,  for  causing  the 
plaintiff  to  be  arrested,  he  being,  in  reality,  exempt  from  his 
jurisdiction."  He  then,  after  discussing  the  various  cases,  con- 
cludes :  "  It  is  clear,  therefore,  that  a  Judge  is  not  liable  in  trespass 
for  want  of  jurisdiction,  unless  he  knew,  or  ought  to  have  known, 
of  the  defect ;  and  it  lies  on  the  plaintiff,  in  every  such  case,  to 
prove  that  fact."  Now  how  does  the  plaintiff  in  the  present  case 
prove  that  fact?  The  defendant  committed  him  to  Cambridge 
gaol ;  and  no  doubt  that  shows  that  he  was  aware  that  the  plaintiff 
resided  in  Cambridgeshire;  but  be  might  carry  on  business  in 
Lincolnshire ;  there  must  be  thousands  of  persons  who  carry  on  busi- 
ness in  the  metropolis,  and  therefore  are  within  the  jurisdiction  of 
the  Judges  of  the  Metropolitan  County  Courts,  and  yet  reside  in  Kent, 
Surrey  or  Middlesex,  so  that  the  Judge  of  the  Metropolitan  County 
Court,  if  acting  under  the  99th  section,  must  commit  them  to  a  gaol 
out  of  his  district.  There  is  nothing  to  show  that  the  defendant  here  had 
his  attention  called  to  the  fact  that  the  plaintiff  carried  on  his  business 
out  of  the  district  of  Spilsby.  It  is  true  that,  some  months  before,  he 
gave  leave  to  summon  the  plaintiff;  but  it  is  too  much  to  ^assume  [  *84!i  ] 
that  a  Judge  of  a  County  Court,  who  decides  an  enormous  number 
of  cases,  remembers  all  that  has  occurred  in  his  Court.  All  that 
would  in  fact  take  place  at  the  time  of  the  committal  would  be  that 
the  Judge  would  enquire  if  the  person  appeared,  and  if  there  was 
personal  service.  He  could  not  be  expected  to  surmise  that  the 
wrong  Court  had  been  applied  to,  unless  something  called  his 
attention  to  it.  Olliet  v.  Bessey  (2),  Gwinne  v.  Poole  (3),  Pike  v. 
Carter  (4),  Lowther  v.  Lord  Radnor  (5),  and  an  Anonymous  (f^)  case 
in  Yentris,  are  authorities  that  there  must  be  something  in  the 
inferior  Court  equivalent  to  a  plea  to  the  jurisdiction,  or  at  least 
conveying  clear  notice  to  the  Judge  that  there  was  no  jurisdiction, 
or  else  the  Judge  is  not  liable.  These  authorities  were  not  cited  in 
Carratt  v.  Morley  (7) :  and  the  ground  of  the  decision  against  the 

(1)  60  B.  R  1  (3  Moore,  P.  C.  76).  (5)  8  East,  113  (see  20  R.  B.  542,  w.). 

(2)  2  (T.)  Jones,  214.  (6)  1  Vent.  236. 

(3)  2  Lutw.  Appendix,  1666.  (7)  65  R  B,  183  (1  a  B.  18). 

(4)  3Bing.78. 

27— a 
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HouLDEM  Commissioners  in  that  case  was,  that  it  did  not  appear  that  the 
8M1TH.  Commissioners  had  any  evidence  before  them  that  the  plaintiff 
resided  within  their  jurisdiction.  In  Andrews  v.  Harris  (i),  the 
action  was  not  against  the  Commissioners.  In  Watson  v.  Bodell  (2) 
it  was  assumed  that  the  want  of  jurisdiction  was  kn6wn  to  the 
defendant.  In  Beanrain  y.  Scott  (s)  and  Smithy.  Bouchier{^f  the 
objections  to  the  jurisdiction  were  apparent  on  the  face  of  the  pro- 
ceedings. Miller  v.  Seare  (6)  is  treated  by  Holboyd,  J.,  in  Basten  v. 
Carew  (h),  as  overruled  by  Doswell  v.  Impey  (7). 

[  860  ]  Watson,  in  reply.    ♦     *     * 

Cur,  adv.  vult. 

Patteson,  J.  now  delivered  judgment : 

This  was  an  action  for  trespass  and  false  imprisonment  against 
the  defendant,  the  Judge  of  the  County  Court  in  Lincolnshire.  The 
defendant  pleaded  Not  guilty,  but  not  saying  ''  by  statute ;  "  also  a 
plea  of  want  of  notice  of  action ;  but  the  notice  was  proved  at  the  trial. 
The  facts  appear  to  be  that  the  plaintiff,  being  resident  in  Cambridge- 
shire, was  sued  in  the  County  Court  at  Spilsby  in  Lincolnshire  by 
special  order  of  the  defendant  under  the  60th  section  of  stat.  9  &  10 
Vict.  c.  96.  The  plaintiff  was  served  with  the  summons  in  Cam- 
bridgeshire, and  not  appearing,  judgment  was  given  against  him  by 
default  at  the  Court  at  Spilsby  on  the  18th  August,  1847.  A 
judgment  order  was  served  on  the  plaintiff  in  Cambridgeshire  on 
the  26th  August.  A  warrant  against  the  goods  of  the  plaintiff 
within  the  jurisdiction  of  the  Spilsby  Court  was  issued  on  the 
[  *85i  ]  14th  of  September,  which  was  transmitted,  ^under  the  104th  section 
of  the  Act  (8),  to  the  County  Court  in  Cambridgeshire,  and  returned 
''no  effects."  So  far  the  proceedings  were  all  regular.  On  the 
21st  September  a  summons  was  issued  by  order  of  the  defendant, 
calling  on  the  plaintiff  to  appear  at  the  Spilsby  Court  on  the 
7th  October,  and  he  examined  as  to  his  not  paying  the  debt  and 
costs,  and  as  to  his  estate  and  effects.  This  summons  was  without 
jurisdiction;  for  the  section,  98,  which  authorises  the  issuing  such 
Rummons,  directs  it  to  be  issued  by  the  County  Court  within  the 
limits  of  which  the  party  shall  then  dwell  or  carry  on  his  business ; 

(1)  65  R.  R.  174  (1  Q.  B.  3).  (6)  27   R.   R.   453  (3  B.  &  C.  649, 

(2)  14  M.  &  W.  57,  70, 71.  657). 

(3)  14  R.  R.  759  (3  Camp.  388),  (7)  1  B.  &  C.  163. 

(4)  2  Str.  993.  (8)  See  stai  15  &  16  Vict.  o.   54, 

(5)  2  W.  Bl.  1141.  8.  5. 
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which  in  this  case  was  the  County  Court  of  Cambridgeshire ;  for  in  Houldkk 
that  county  only  the  plaintiff  dwelt  and  carried  on  his  business  suith. 
during  the  whole  of  these  proceedings.  This  summons  was  served 
on  the  plaintiff  in  Cambridgeshire  on  the  27th  September.  On 
the  7th  October  the  plaintiff  did  not  appear  at  the  County  Court  at 
Spilsby :  and,  the  service  of  the  last  summons  having  been  proved, 
the  defendant,  as  Judge  of  the  Court,  bond  fide  believing  that  he 
had  power  and  authority  to  do  so,  made  a  minute  in  the  minute 
book  of  the  Court,  whereby  it  was  ordered  that  the  plaintiff  should, 
for  contempt  in  not  attending,  be  committed  to  Cambridge  gaol  for 
fourteen  days.  A  warrant  was  made  out  accordingly ;  and  he  was 
80  committed. 

That  this  commitment  was  without  jurisdiction  is  plain;  that 
the  defendant  ordered  it  under  a  mistake  of  the  law  and  not  of  the 
facts  is  equally  plain  ;  for  it  is  impossible  that  he  could  be  ignorant 
that  the  plaintiff  dwelt  and  carried  on  his  business  in  Cambridge- 
shire, the  service  of  all  the  processes  having  been  proved  to  have 
been  made  there,  and  the  defendant  having  *originally  specially  C  *^^^  I 
allowed  the  plaint  to  be  made  in  his  Court,  within  the  jurisdiction 
of  which  the  cause  of  action  accrued,  the  defendant  (the  now  plain- 
tiff) residing  in  Cambridgeshire.  This  case  is  not  therefore  within 
the  principle  of  Lowther  v.  The  Earl  of  Radnor  (i)  or  Gwinne  v. 
Poole  (2),  where  the  facts  of  the  case,  although  subsequently  found 
to  be  false,  were  such  as,  if  true,  would  give  jurisdiction,  and  it  was 
held  that  the  question  as  to  jurisdiction  or  not  must  depend  on  the 
state  of  facts  as  they  appeared  to  the  magistrate  or  Judge  assuming 
to  have  jurisdiction.  Here  the  facts  of  the  case,  which  were  before 
the  defendant  and  could  not  be  unknown  to  him,  showed  that  he 
had  not  jurisdiction  ;  and  his  mistaking  the  law  as  applied  to  those 
facts  cannot  give  him  even  a  prinui  facie  jurisdiction,  or  semblance 
of  any.  The  only  questions,  therefore,  are,  whether  the  defendant 
is  protected  from  liability  at  common  law,  being  and  acting  as  the 
Judge  of  a  court  of  record,  in  which  case  the  plea  of  Not  guilty 
would  be  sufficient ;  or  whether  he  is  protected  by  the  provisions  of 
any  statute,  and,  if  so,  whether  he  can  take  advantage  of  such 
statute,  having  omitted  the  words  "  by  statute  "  in  his  plea  and  the 
margin  of  it. 

As  to  the  first  question,  although  it  is  clear  that  the  Judge  of  a 

court  of  record  is  not  answerable  at  common  law  in  an  action  for 

(1)  8  East,  113,  119  (see  20  B.  B.         (2)  2  Lutw.  Appendix,  1560,  1566. 
542,  n.). 
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HouLDEN  an  erroneous  judgment,  or  for  the  act  of  any  oflScer  of  the  Court 
Smith.  wrongfully  done,  not  in  pursuance  of,  though  under  colour  of,  a 
judgment  of  the  Court,  yet  we  have  found  no  authority  for  saying 
that  he  is  not  answerable  in  an  action  for  an  act  done  by  his 
command  and  authority  when  he  has  no  jurisdiction.  Here  the 
[  *^^^  ]  defendant  had  not  only  *no  jurisdiction  to  commit  the  plaintiff  to 
the  gaol  of  Cambridgeshire,  but  he  had  no  jurisdiction  to  summon 
him  to  show  cause  why  he  had  not  paid  the  debt.  That  summons 
ought  to  have  been  issued  out  of  the  County  Court  of  Cambridge. 

The  case  of  Dicas  v.  Baron  Brougham  and  Vaux  (i)  was  cited  :  but 
it  is  plain  that  the  order  of  commitment  made  by  the  defendant  as 
Lord  Chancellor  was  not  without  or  in  excess  of  jurisdiction  ;  the 
question  was  whether  it  was  regular  or  not,  which  clearly  could  not 
form  the  subject  of  an  action.  Ilolroyd  v.  Breare  (2),  Txinno  v. 
Moiris  (3),  and  other  similar  cases,  turned  on  the  question  whether 
the  person  doing  the  wrongful  act  was  so  servant  of  the  defendant 
as  to  make  him  answerable  for  the  act ;  and  it  was  held  that  an 
officer  is  not  such  a  servant  to  a  Judge  of  the  Court :  but  none  of 
those  cases  turned  on  the  want  of  jurisdiction.  We  cannot  there- 
fore hold  that  the  defendant  in  this  case  is  protected  from  liability 
at  common  law. 

Is  he  then  protected  by  any  statute  ?  We  find  no  statute  which 
gives  such  protection.  The  statutes  21  Jac.  I.  c.  12,  s.  5  (4),  and 
42  Geo.  III.  c.  85,  s.  6  (5),  enable  the  defence,  when  it  exists,  to  be 
given  in  evidence  under  the  general  issue,  but  they  do  not  protect  a 
party  acting  without  jurisdiction ;  and  now  even  that  privilege  of 
pleading  the  general  issue  only  is  coupled  with  this  qualification, 
that  the  plea  must  be  stated  to  be  "  by  statute,"  which  words  are 
omitted  here. 

The  judgment  must  therefore  be  for  plaintiff. 

Jtidgment  for  plaintiff. 

(1)  1  Moo.  &  Rob.  309.  Protection  Act,   1893  (56  &  57  Vict 

(2)  21  R.  R.  361  (2  13.  &  Aid.  473).  c.  61),  s.  2,  and  Sch.— A.  C. 

(3)  2  Cr.  M.  &  R.  298;  S.  C.  6  Tyr.  (6)  Repealed  in  part  by  Public 
949.  Authorities  Protection  Act,  1893,  s.  2, 

(4)  Repealed  by  Public  Authorities  and  Sch. — A.  C. 
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ELIZABETH  EU8SELL  r.  SIR   THOMAS    PHILLIPS.        i849. 

(14  Q.  B.  891-902;  S.  C.  19  L.  J.  Q.  B.  297  ;  U  Jur.  806.)  ^""^o^^  ^^* 

A  bill  of  exchange,  drawn  28th   November,   1836.  payable  forty- two      Ft(b.\0,\\, 

months  after  date,  was  accepted  thus:  **  Accepted  on  the  condition  of  its  

being  renewed  until  November  28th,  1844,  without  interest,  payable  by  me         C  ®^^  ] 
at  Messrs.  Williams  and  Deacon's,  bankers,  London." 

Held,  in  an  action  by  indorsee  against  acceptor,  that  this  was  a  good 
acceptance,  and  that  the  bill  was  properly  declared  on  as  accepted  payable 
on  28th  November,  1844  (1). 

An  acceptance  of  a  bill  of  exchange  must  be  to  pay  in  money ;  and  an 
acceptance  to  pay  by  another  bill  is  no  acceptance  (2). 

Assumpsit.  The  first  count  alleged  that  one  Thorpe,  on  28th 
November,  1886,  in  the  lifetime  of  T.  Bussell,  made  his  bill  of 
exchange,  directed  to  defendant,  and  thereby  required  defendant  to 
pay  to  his  (Thorpe's)  order  5002.,  forty-two  months  after  the  date 
thereof :  that  defendant  then  "  accepted  the  said  bill,  payable  on 
the  28th  day  of  November,  1844,  without  interest : "  and  that 
Thorpe,  in  the  lifetime  of  *T.  Russell,  indorsed  to  T.  Russell.  [  •802  ] 
There  were  three  other  counts  on  three  other  bills  respectively 
drawn  for  the  same  amount,  accepted  by  the  defendant  and  indorsed 
to  T.  Russell :  and  a  count  (which  became  immaterial)  on  an  account 
stated. 

1st.  Plea  to  the  first  count.  That  the  said  supposed  acceptance 
of  the  said  bill  was  a  certain  writing  written  across  the  said  bill  on 
the  face  thereof,  and  signed  by  the  defendant,  which  said  writing 
was  as  follows :  "  Accepted  on  condition  of  its  being  renewed  until 
November  28th,  1844,  without  interest,  payable  by  me  at  Messrs. 
Williams  and  Deacon's,  bankers,  London.  Thomas  Phillips.''  That 
the  said  bill  was  not,  nor  was  the  acceptance  thereof,  renewed  until 
the  28th  day  of  November,  1844,  or  at  all ;  nor  was  any  bill  ever 
presented  to  defendant  for  acceptance  by  way  of  such  renewal  as 
aforesaid ;  without  this,  that  defendant  accepted  the  said  bill  pay- 
able on  the  28th  day  of  November,  1844,  viodo  et  forma.  There 
were  similar  pleas  as  to  the  acceptances  alleged  in  the  other  three 
counts.    Issues  were  joined  on  these  pleas. 

The  cause  was  tried,  before  Wilde,  Ch.  J.,  at  the  Surrey  Spring 
Assizes,  1847,  when  a  verdict  was  found  for  the  plaintiff  for  the 
damages  in  the  declaration,  subject  to  the  opinion  of  this  Court 
upon  a  special  case ;  the  Court  to  have  the  same  power  of  amending 

(1)  See  Bills  of  Exchange  Act,  1882         (2)  See  Bills  of  Exchange  Act,  1882, 
(46  &  46  Vict  c.  61),  8.  19  (2)  (d).—      s.  17  (2)  (b).— A.  C. 
A.O. 
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Russell      the  record,  if  necessary,   and  if  the  Court  should  think  proper, 
Phillips,     that  a  Judge  at  Nisi  Prius  would  have. 

The  case  set  out  several  letters  with  reference  to  the  account 

stated  ;  and  it  also  set  out  the  bills  and  acceptances  mentioned  in 

the  declaration.     It  is  sufficient  to  give  the  form  of  the  bill  and 
[  *893  ]      acceptance  ^mentioned  in  the  first  count,  as  the  question  was  the 

same  as  to  all  the  acceptances. 

"  500/.  *'  London,  November  28th,  1886. 

"  Forty-two  months  after  date  pay  to  my  order  five  hundred 

pounds  for  value  received,  "  Thos.  Thorpe." 

The  bill  was  directed  to  the  defendant,  who  had  written  across 
the  face  of  the  bill  as  follows : 

"Accepted  on  the  condition  of  its  being  renewed  until  November 

28th,  1844,  without  interest,  payable  by  me  at  Messrs.  Williams  and 

Deacon's,  bankers,  London. 

"  Thomas  Phillips." 

It  was  agreed  that  the  record  and  pleadings  should  be  taken  as 
part  of  the  case.  Either  party  was  to  be  at  liberty  to  apply  to  the 
Court  to  turn  the  special  case  into  a  special  verdict :  the  Court  to 
be  at  liberty  to  draw  any  inference  from  the  facts  set  forth  which  a 
jury  might  draw. 

If  this  Court,  or  a  court  of  error  (on  special  verdict)  should  be  of 
opinion  on  the  above  statement  that  the  plaintifif  was  entitled  to 
recover,  upon  the  record  in  its  present  form  or  in  any  other  form 
to  which  the  Court  might  order  it  to  be  amended,  the  whole  or  any 
part  of  the  amount  claimed,  then  the  verdict  was  to  stand  and  the 
damages  to  be  reduced  accordingly.  If  this  Court,  or  such  court  of 
error,  should  be  of  opinion  that  the  plaintifif  was  not  entitled  to 
recover  any  portion  of  the  amount  claimed  on  the  record  as  it 
then  stood,  or  as  it  might  be  amended,  the  plaintifif  was  to  be  at 
liberty,  at  any  time  after  judgment  given,  to  elect  to  be  nonsuited, 
[  *394  ]  and  to  have  a  nonsuit  entered  accordingly ;  ^otherwise  the 
present  verdict  to  be  set  aside  and  a  verdict  entered  for  the 
defendant. 
The  case  was  argued  in  last  Michaelmas  vacation  (i). 

Fortescue,  for  the  plaintiff : 

The  defendant  must  contend,  either  that  the  alleged  acceptance 

(1)  November    27th,    before    Lord      man,  J  J.    And  on  the  28th,  before  the 
Deuman,  Ch.  J.,  Coleridge  and  Wight-      same  Judges  and  Patteson,  J. 
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is  no  acceptance,  or  that  it  is  incorrectly  described  in  the  declara-  russrll 
tion.  An  acceptance  is  good  although  conditional  or  qualified,  or  Phillips. 
varying  from  the  tenor  of  the  bill.  "  An  acceptance  is  also  either 
absolute  or  conditional,  and  either  according  to,  or  varying  from 
the  tenor  of  the  bill;''  Bayley  on  Bills,  177 (i).  In  Walker 
V.  Atwood{2)  a  bill  was  drawn  on  the  8th  April  upon  the  defendant, 
who  accepted  it  payable  on  a  subsequent  day.  The  defendant 
demurred,  on  the  ground  that,  as  no  time  was  prescribed  by  the 
drawer  for  payment,  the  bill  was  payable  at  sight ;  but  the  Court 
held  this  a  good  acceptance  within  the  custom  of  merchants.  In 
Petit  V.  Benson  (8)  the  defendant  accepted  the  bill  "  to  be  paid,  half 
in  money  and  half  in  bills :  "  the  question  was  whether  there  could 
be  a  qualification  of  an  acceptance ;  and  it  was  proved  by  divers 
merchants  that  there  might ;  for  that,  as  the  drawee  might  refuse 
to  accept  at  all,  so  he  might  accept  in  part.  Of  course  the 
drawer  may  reject  a  qualified  acceptance ;  or  he  may  adopt  it  by 
suing  upon  it.  What  then  is  the  effect  of  the  qualified  acceptance 
in  this  case?  The  words,  ''on  condition  of  its  being  renewed 
until  November  28th,  1844,*'  mean,  on  condition  of  the  time 
for  payment  of  the  *same  bill  being  extended  to  that  time,  [  *895  ] 
and  not,  on  condition  of  a  fresh  bill  being  taken  in  renewal. 
If  a  second  bill  were  taken  in  renewal,  it  would  not  be  a 
satisfaction  of  the  first  bill ;  it  would  be  merely  a  suspen- 
sion of  the  time  of  payment:  Kemhick  v.  Loniax  (4).  There  could' 
be  no  object  in  giving  a  renewed  bill,  if  the  time  for  payment  of 
the  bill  were  extended.  The  construction,  that  a  second  bill  was  to 
be  given,  would  defeat  the  intention ;  for  upon  that  construction,  if 
no  second  bill  were  given,  the  first  would  be  payable,  and  with 
damages  for  interest,  which  by  the  agreement  is  not  to  be  pay- 
able. This  construction  would  also  put  it  in  the  defendant's  power 
to  determine  whether  the  original  acceptance  should  be  nullified  or 
not,  since  the  initiative  in  the  renewal  of  the  bill  would  fall  on  him : 
Gibbon  v.  Scott  (5) ;  and  he  might  turn  round  on  the  holder  and  say, 
"  this  is  no  acceptance,  for  I  will  not  apply  to  renew."  The 
plaintiff's  construction,  on  the  other  hand,  sets  up  the  acceptance 
as  a  good  acceptance  within  the  custom  of  merchants,  gives  a 
meaning  to  the  contract,  and  secures  the  object  of  it,  and  renders 
the  intervention  of  a  second  bill  unnecessary.    In  this  sense,  the 

(1)  6th  ed.  (4)  2  Cr.  &  J.  405 ;  S.  C,  2  Tyr.  438. 

(2)  11  Mod.  190.  (b)  19  B.  B.  723  (2  Stark.  N.  P.  C. 

(3)  Comb.  452.  286). 
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RU88RT.L      bill  being  payable  at  the  enlarged  time,  the  acceptance  is  rightly 
Phillips,     declared  on. 

Pashley,  contra: 

The  acceptor  of  a  bill  of  exchange  may  annex  any  condition  he 
likes  to  his  acceptance;  and  the  holder  may  either  adopt  or 
reject  such  conditional  acceptance.  The  acceptance  in  this  case, 
"  on  condition  of  its  being  renewed/'  means  that  which  the  words 
[  •8%  ]  would  convey  to  any  man  of  business,  on  condition  *that  the  bill 
shall  be  renewed  by  the  taking  of  another  bill  in  substitution  of  the 
first  on  its  maturity.  The  acceptance,  therefore,  is  really  no 
acceptance ;  for  **  the  condition  for  a  renewal  entirely  contradicts 
the  instrument;  "  per  Lord  Ellenborough  in  Hoarc  v.  Graham (i). 

(Patteson,  J. :  According  to  that  view  of  the  subject,  no  action 
could  possibly  be  brought  on  this  acceptance :  yet  it  must  have 
been  intended  for  a  contract,  and  that  there  should  be  a  remedy 
on  it.) 

It  is  just  as  if  the  acceptance  had  been  to  pay  by  bills ;  here  a 
special  action  would  lie  for  not  accepting  the  fresh  bill. 

(Patteson,  J. :  If  the  defendant  refused  to  give  the  renewed  bill, 
when  would  the  present  bill  become  due  ?) 

•This  bill  would  never  be  due  in  money ;  the  defendant  would  be 
liable  for  his  refusal  to  give  the  renewed  bill.  If  a  second  bill 
were  given,  that  would  be  a  satisfaction  and  extinguishment  of 
the  former  bill :  Kearslake  v.  Morgan  (2),  Sard  v.  Uhodes  (3),  Sibree 
V.  2Vij)j)  (4).  The  very  term  **  renewal"  implies  the  extinguish- 
ment of  the  former  bill.  The  modern  authorities  are  against  the 
doctrine  of "  suspension :  "  Ford  v.  Beech  (6).  The  authorities  also 
show  that  instruments  clogged  with  conditions  and  qualifications 
are  not  bills  or  notes :  Hartley  v.  Wilkinson  (6),  Clarke  v.  Perciral  (7), 
Davies  v.  Wilkiu8on{s). 

Fortescne,  in  reply : 
This  is  a  good  acceptance  of  t^  bill  payable  at  the  enlarged  time. 

(1)  13  R.  E.  752  (3  Camp.  57).  in  Fin-d  v.    Beecfi,  75  B.  R.   832  (11 

(2)  6  T.  E.  513.  Q.  B.  842).     See  Hendersm  v.  SiohaH, 

(3)  1  M.  &  W.  153 ;  S.  C.  Tjt.  &  G.      5  Ex.  99. 

298.  (6)  4  Camp.  127. 

(4)  71  R.  E.  545  (15  M.  &  W.  23).  (7)  2  B.  &  Ad.  660. 

(5)  75  E.  E.  638  (11  a  B.  852).    In  (8)  10  Ad.  &  El.  98. 
Ex.  Ch.,  reversing  judgment  of  Q.  B. 
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The  Court  will  *reiect  words  which  militate  against  the  obvious  Russkll 

tenor    and  purpose   of    the  instrument :   Simpson  v,  Vaughan  (i),  Phillips. 
Sliuttleworth  v.  Stephens  (2),  Allan  v.  Mawson  (3).  [  •897  ] 

Cur.  adv,  vvlt. 

The  Court  afterwards  directed  a  second  argument,  which  was 
heard  in  this  vacation,  February  10th  (4). 

Cowling,  for  the  plaintiff,  contended  that  the  acceptance  was 
absolute  for  payment  in  money ;  and  that  an  undertaking  for  pay- 
ment in  any  other  mode  would  be  contrary  to  the  original  design  of 
bills  of  exchange,  which  was  that  they  should,  for  the  purposes  of 
commerce,  represent  coin,  and  be  at  once  exchangeable  into  it 
when  occasion  required ;  hence  it  was  assumed  in  Petit  y.  Benson  (5) 
that  an  acceptance,  to  pay  half  in  bills,  was,  pi'o  tanto,  a  refusal  to 
accept.  The  defendant's  construction,  therefore,  renders  the 
acceptance  void ;  and  that  which  would  make  it  operative  should 
be  preferred:  Roe  d.  Wilkinson  v.  Tranmarr  (e),  Edis  v.  Bury  (7), 
Gibson  V.  Minet  (s).  A  drawee  may,  consistently  with  custom,  accept 
to  pay  at  a  different  time  from  that  specified  in  the  bill :  Wegersloffe  v. 
Kcene  (9),  argument  of  Sir  J.  Strange ;  and  that  is  the  construction 
to  be  put  upon  the  present  acceptance.  The  consequence  of  such  a 
deferred  acceptance  is  considered  in  Beawes,  Lex  Merc.  594,  s.  221 
(6th  ed.,  by  Chitty).  The  words  "  being  renewed  "  do  not  here  imply 
the  giving  of  a  different  bill.  "  Renew  "  is  not  invariably  *a  [  '898  ] 
technical  term  having  that  effect;  and  the  provision  here,  ''  without 
interest,"  implies  that  the  bill  continues  the  same.  A  technical 
renewal  was  no  more  necessary  here  than  an  actual  transfer  in 
Doe  d.  Player  y.Nivholls  (10).  The  acceptance  makes  the  bill  payable 
at  the  house  of  bankers,  who  would  not  give  another  bill,  but 
would  discharge  this  bill  by  payment  of  money  placed  with  them 
to  the  account  of  the  acceptor.  If  an  actual  renewal  was  meant, 
material  stipulations  are  wanting:  it  is  not  provided  that  the 
drawer  shall  not  indorse  the  bill  away:  nor  does  it  appear  by 
the  acceptance  who  is  to  draw  the  new  bill,  or  at  what  precise 
time  it  is  to  be  payable. 

(1)  2  Atk.  31,  32.  (5)  Comb.  4o2. 

(2)  1  Camp.  407.  (6)  Willee,  682,  684. 

(3)  4  Camp.  115.  (7)  30  B.  B.  389  (6  B.  ft  C.  433). 


(4)  Before  Loi-d  Denman,  Ch.  J.,         (8)  1  R  B.  754  (1  H.  Bl. . 
Patteaon,  Coleridge  and  Wightman,         (9)  1  Sir.  214,  221. 
JJ.  (10)  25  B.  B.  398  (1 B.  &  C.  336). 
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Russell  Pashley,  contra : 

V, 

PHILLIP^  First.  This  is  a  good  acceptance  to  pay  by  giving  another 
bill  of  exchange  in  renewal.  Petit  v.  Benson  (i)  is  the  only 
authority  against  the  validity  of  such  an  acceptance.  "  As  an 
acceptance  may  vary  from  the  tenor  of  the  order,  by  introducing 
a  condition,  so  it  may  vary  from  it  as  to  the  sum,  time,  place, 
or  mode  of  payment : "  Smith's  Mercantile  Law,  217  (a).  A 
payment  by  bill  instead  of  money  is  only  a  variation  as  to  the 
mode  of  payment.  The  **  renewal"  of  the  bill,  however,  would  be 
an  extinguishment  of  the  claim  upon  it.  '*  Novatio  est  innovatio 
et  transmutatio  veteris  debiti  in  aliam  obligationem,  per  quam 
prior  obligatio  toUitur :  "  Brissonius  de  Verborum  Significatione, 
918.  But  the  declaration  is  insufficient;  for  it  does  not  show 
performance  of  the  condition,  and  entirely  misdescribes  the  contract. 
[♦899]  The  word  "accepted"  is  not  to  be  taken  by  itself;  if  the  *whole 
writing  be  read  together,  it  will  appear  that  it  is  no  absolute 
engagement  to  pay  in  money  or  at  the  time  alleged.  The  maxim 
**  verba  /(yrtiiia  accipiuntnr  contra  j>roferentem "  does  not  apply  to 
contracts.  The  condition  cannot  be  rejected  as  repugnant ;  for  it 
qualifies  only,  and  does  not  destroy  the  acceptance ;  though  by 
the  law  of  France  a  conditional  acceptance  is  void :  Code  de 
Commerce,  art.  124.  If,  however,  the  meaning  cannot  be 
ascertained,  this  is  no  acceptance. 


Cowling  replied. 


Cur.  adv.  vxilt. 


Pattbson,   J.,   in   this   vacation   (February    11th),   delivered   the 
judgment  of  the  Court  : 

The  first  bill  in  this  case  is  drawn  by  Thomas  Thorpe  on  the 
defendant,  and  is  dated  28th  November,  1886,  and  requires  the 
defendant,  forty-two  months  after  date,  to  pay  to  the  order  of 
Thorpe  5002.  The  defendant  professes  to  accept  it  in  these  words : 
"  Accepted  on  the  condition  of  its  being  renewed  until  November 
28th,  1844,  without  interest,  payable  by  me  at  Messrs.  Williams 
and  Deacon's,  bankers,  London."  The  plaintiff  is  indorsee  of  the 
drawer,  and  declares  upon  it  as  a  bill  drawn  payable  in  1840 
(forty-two  months  after  date),  but  accepted  payable  on  the  28th 
November,  1844.  The  question  is,  whether  the  plaintiff  is  entitled 
so  to  construe  the  acceptance.  The  defendant  contends  that  the 
(1)  Comb.  452.  (2)  4th  ed. 


VOL.  Lxxx.]         1850.    Q.  B.    14  Q.  B.  899—901.  «9 

true  construction  is,  that  he  accepted  the  bill  to  be  paid  at  the  end  Russell 
of  forty-two  months  by  his  then  accepting  another  bill  to  be  drawn  Phillips. 
on  him  payable  on  the  28th  November,  1844.  Now  private  written 
agreements  must,  so  far  as  positive  *rules  of  law  will  permit,  be  [  •soo  ] 
construed  according  to  the  apparent  intention  of  the  parties,  to  be 
collected  from  the  instrument  itself.  In  this  case  the  obvious  intention 
of  the  defendant  on  the  face  of  the  acceptance  was,  that  he  should 
not  be  called  upon  to  pay  in  money  until  the  28th  November,  1844. 
The  bill  as  drawn  called  upon  him  to  pay  in  money  on  the 
28th  May,  1840 ;  but  it  was  competent  to  him  by  his  acceptance  to 
extend  the  time  of  payment,  subject  to  an  option  in  the  holder  to 
take  such  acceptance  and  agree  to  such  alteration,  or  to  treat  the 
bill  as  dishonoured  by  non-acceptance.  The  plaintiff,  the  indorsee, 
has  taken  such  acceptance  and  agreed  to  such  alteration,  and  has 
treated  the  acceptance  as  a  mere  extension  of  the  time,  not  as 
throwing  upon  him  or  any  one  the  necessity  of  procuring  a  new 
bill  and  acceptance  at  the  end  of  forty-two  months.  Whether  he 
was  bound  so  to  treat  the  acceptance,  if  he  agreed  to  it  at  all,  or 
not,  is  not  the  question  ;  but  whether  he  is  at  liberty  so  to  treat  it. 
Now,  in  so  treating  it,  he  manifestly  fulfils  the  apparent  intention 
of  the  defendant,  to  whom  extension  of  time  of  payment  was  the 
object,  and  to  whom  it  was  wholly  immaterial  whether  that  exten- 
sion was  effected  by  such  construction  of  the  acceptance,  or  by 
taking  a  new  acceptance  from  him  at  the  end  of  forty-two  months. 
It  does  not  therefore  lie  in  the  defendant's  mouth  to  object  to  the 
construction  put  by  the  plaintiff  on  the  acceptance,  if  the  words 
of  it  are  capable  of  such  construction.  Now  they  are  capable 
of  such  construction,  unless  the  word  "renewed"  necessarily 
imports  that  some  new  and  additional  bill  or  bills  must  be  drawn  and 
accepted.  It  is  not  a  word  of  art;  it  has  no  legal  or  technical 
signification :  and,  though  in  ^common  parlance  it  might  appear,  [  *90i  ] 
primd  faciei  to  apply  to  something  new,  yet  there  is  nothing  forced 
or  absurd  in  giving  it  a  different  meaning;  especially  when  we 
consider  that,  if  this  writing  of  the  defendant  on  the  bill  be  held 
necessarily  and  restrictively  to  mean  that  he  will  pay  the  bill  at 
the  end  of  forty-two  months  by  then  giving  another  acceptance 
payable  on  the  28th  November,  1844,  and  is  capable  of  no  other 
meaning,  it  would  appear  by  the  authorities  that  it  is  no  accept- 
ance at  all,  since  an  acceptance  must  be  to  pay  in  money :  and,  as 
we  cannot  suppose,  nor  can  the  defendant  be  beard  to  say,  that  he 
meant  it  to  be  void  and  to  be  no  acceptance  at  all,  we  feel  that  we 
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RcssBLL  shall  be  carrying  into  e£fect  the  real  intention  of  the  parties  "  tit  res 
Phillips.  w?a(/i«  raleat  qxiam  pereat "  by  holding  that  tbe  word  **  renewed " 
means  ''  extended  ; "  that  the  defendant  meant  nothing  more  than 
extension  of  time  by  the  expressions  he  used :  and  then  the  plain- 
tiff is  at  liberty,  whether  he  was  bound  to  do  so  or  not,  to  treat  the 
acceptance  as  he  has  done*  in  his  declaration,  as  an  acceptance  of 
the  bill  itself,  making  it  payable  at  an  extended  time.  Possibly  an 
indorsee  might  have  been  at  liberty  to  treat  the  acceptance,  as 
between  him  and  the  acceptor,  as  a  general  acceptance  to  pay 
at  the  end  of  forty-two  months,  and  to  treat  the  condition  as  bind- 
ing only  on  the  drawer,  and  making  it  incumbent  on  him,  the 
drawer,  to  provide  for  the  bill  at  the  end  of  forty-two  months,  and 
on  the  defendant  then  to  give  him  another  acceptance  payable  on 
the  28th  November,  1844  :  but  there  are  great  difficulties  in  coming 
to  the  conclusion  that  the  indorsee  could  have  so  done ;  and  for  the 
reasons  above  stated  we  think  he  was  not  bound  so  to  do. 
[  902  ]  The  other  bills  are  precisely  similar,  except  as  to  the  precise  day 

of  payment. 

Judgment  for  pknntiff. 


i«*9-       EEG.  V.  The  SOUTH  WALES  RAILWAY  COMPANY. 

I'eb,  9. 
1850.  (H  a  B.  902—908 ;  S.  C.  19  L.  J.  Q.  B.  272  ;  6  Rail.  Cas.  489  ;  14  Jur.  828.) 

Feb.  26.  The  South  Wales  Bail  way  Company,  having  power  to  take  and  purchase 

■""  lands  and  to  construct  a  railway  according  to  the  plans  and  books  of 

•-        •'  reference  deposited  under  their  Act,  gave  notice  to  the  Llauelly  Railway 

and  Dock  Company  that  they  (the  South  Wales  Railway  Company)  required 
to  purchase  a  small  piece  of  land,  on  part  of  which  the  Llanelly  Railway 
was  actually  constructed,  such  piece  of  land  being  set  out,  in  the  said  plans 
and  books  of  reference,  as  part  of  the  proposed  line  of  the  South  Wales 
Railway  :  but  they  afterwards  refused  to  issue  their  warrant  to  the  sheriff 
to  assess  the  amount  of  purchase-money,  on  the  ground  that  the  Llanelly 
Railway  and  Dock  Company  had  no  power  under  their  Act  to  sell  any 
portion  of  land  on  which  their  railway  was  constructed  : 

Held,  on  mandamus  to  the  South  Wales  Railway  Company  to  issue  their 
warrant,  that,  as  there  was  no  express  clause  in  any  special  or  general  Act 
of  Parliament,  which  authorised  either  the  Llanelly  Railway  and  Dock 
Company  to  sell  any  part  of  their  actual  line  of  railway,  or  the  South 
Wales  Railway  Company  to  purchase  it,  the  authority  was  not  to  be  implied 
from  the  general  power  given  to  the  South  Wales  Railway  Company  to 
make  their  line,  and  to  purchase  lands,  according  to  their  deposited  plans 
and  books  of  reference. 

MAXBAMi'S.  The  writ  recited  that  by  stat.  8  &  9  Vict.  c.  cxc. 
(local  and  personal,  public),  intituled  '^  An  Act  for  making  a  rail- 
way to  be  called  *  The  South  Wales  Bail  way,'  "  certain  persons  were 
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constituted  a  Company  for  making  the  said  railway,  branch  rail- 
vray  &c.,  with  powers  (i)  to  purchase  and  *hold  lands  for  the 
purposes  of  the  undertaking,  within  the  restrictions  contained  in 
the  said  Act  and  in  certain  other  Acts,  viz.  the  '*  Companies  Clauses 
Consolidation  Act,  1845,"  8  &  9  Vict.  c.  16,  the  **  Lands  Clauses 
Consolidation  Act,  1845,"  8  &  9  Vict.  c.  18,  and  the  "  Kailways 
Clauses  Consolidation  Act,  1845,"  8  &  9  Vict.  c.  20,  the  provisions 
of  which  recited  Acts  were  by  the  first  mentioned  Act  incorporated 
therewith  :  that,  before  the  passing  of  the  Act  for  making  the 
South  Wales  Railway,  plans  and  sections  and  books  of  reference  of 
the  railway  and  branch  railway  were  deposited  in  the  usual  manner  ; 
and  that  it  was  enacted  that  the  Company  miglit,  subject  to  the 
said  Act  and  the  said  recited  Acts,  make  the  railway  and  branch 
according  to  the  said  plans  &c.  The  writ  then  recited  that,  under 
the  powers  of  the  Llanelly  Railway  and  Dock  Company's  Acts, 
9  Geo.  IV.  c.  xci.,  3  &  4  Will.  IV.  c.  lii.,  5  &  6  Will.  IV.  c.  xcvi. 
(all  local  and  personal,  public),  the  last  mentioned  Company  had 
constructed  a  railway,  dock  and  other  works,  and  had  purchased 
and  still  held  certain  lands,  and,  among  others,  the  pieces  of  land 
in  the  writ  particularly  described :  that  the  said  last  mentioned 
pieces  of  land  were  duly  inserted  in  the  said  book  of  reference 
of  the  South  Wales  Railway  Company,  *as  lands  through  which 
the  works  of  the  said  Company  were  intended  to  pass ;  that  the 
South  Wales  Railway  Company,  on  the  12th  March,  1847,  gave 
notice  that  they  required  to  take  and  purchase  of  the  Llanelly  Rail- 
way and  Dock  Company  part  of  the  said  pieces  of  land,  containing 
between  one  and  two  acres,  being  land  which  the  South  Wales 
Railway  Company  were  authorised  to  purchase  and  take :  that  the 
two  Companies  had  failed  to  agree  upon  the  amount  of  purchase 
money ;    that  the  amount  claimed  exceeded  502. :   and  that  the 


( 1 )  Sect  3.  Sect.  23  was  as  follows : 
*' And  whereas  plans  and  sections  of 
the  i-ailway  "  &c.  **by  this  Act  autho- 
rized, and  showing  the  lines  and  levels 
thereof  respectively,  and  also  books  of 
reference  containing  the  names  of  the 
owners,  lessees,  and  occupiers,  or 
reputed  owners  "  &c.,  *'  of  the  lands 
through  which  such  works  respec- 
tively are  intended  to  pass,  have  been 
deposited  with  the  clerks  of  the  peace 
of  the  countiee  "  &c. ;  **  be  it  enacted, 
That,  subject  to  the  provisions  in  this 
and  the  said  recited  Acts  "  (8  &  9  Vict. 


cc.  16,  18,  20),  "  contained,  it  shall  be 
lawful  for  the  said  Company  to  make 
and  maintain  the  said  luilway  and 
branch  railway  in  the  line  and  upon 
the  lands  delineated  on  the  said  plans, 
and  described  in  the  said  books  of 
reference,  and  to  enter  upon,  take, 
and  use  such  of  the  said  lands  as  shall 
be  necessary  for  such  purpose." 

Sect.  33  empowered  the  Company,  if 
they  should  think  fit,  to  carry  the 
railway  and  branch  railway  across  and 
on  the  level  of  certain  roads  numbered 
on  the  plans  and  named  in  this  clause. 


Reg. 

r. 

SODTH 

Walks 
Railway 
Company. 

[  •903  ] 


[  ♦904  ] 
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[r.r« 


Reg. 

r. 

South 

Walks 

Railway 

Company. 


[  ♦905  ] 


South  Wales  Railway  Company,  on  the  12th  of  February  1848,  were 
duly  required  to  issue  their  warrant  to  the  sheriff  of  the  county  in 
which  the  said  pieces  of  land  were  situate,  requiring  him  to 
summon  a  jury,  under  the  said  **  Lands  Glauses  Consolidation  Act, 
1845 "(i),  to  assess  the  amount  of  purchase-money;  which  the 
said  Company  had  refused  to  do.  The  writ  then  commanded  the 
Company  to  issue  their  warrant  for  the  purpose  aforesaid. 

Beturn.  That  a  portion  of  the  said  pieces  of  land  formed  part 
of  the  actual  line  of  the  railway  constructed  by  The  Llanelly  Rail- 
way and  Dock  Company  under  the  powers  of  their  said  Acts  of 
Parliament,  and  was,  at  the  issuing  of  the  writ,  and  still  is,  used 
as  part  of  the  said  railway,  which  is  a  public  railway.  That  neither 
the  Llanelly  Railway  and  Dock  Company,  nor  any  persons  on  their 
behalf,  were  authorised  to  sell,  convey,  release  or  dispose  of  the 
whole  or  any  part  of  the  said  portion  of  the  said  pieces  of  land, 
which  so  forms  part  of  the  actual  line  of  the  said  railway,  and 
whereupon  it  was  so  actually  constructed ;  but  that  the  defendants 
were  willing  to  issue  *their  warrant  to  assess  the  purchase-money 
&c.  to  be  paid  for  the  said  pieces  of  land  in  the  writ  mentioned, 
exclusive  of  the  said  portion  on  which  the  said  railway  was  so 
actually  constructed. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  Hilary  vacation,  1849  (2). 

Greenivood,  for  the  Crown : 

There  is  nothing  in  any  of  the  Acts  recited  in  the  writ  to  prevent 
the  defendants  from  purchasing  and  taking  the  land  in  question. 
It  is  no  answer,  that  the  new  railway  could  not  be  made  on  this 
land  without  crossing  the  Llanelly  Railway  at  a  level. 

(Coleridge,  J. :  Can  the  prosecutors  convey  ?  If  Railway  Acts 
contained  no  provision  enabling  infants  to  convey,  they  would  be 
incompetent  to  do  so.) 

It  stands  on  the  record  that  the  prosecutors  are  the  owners  of  the 
land ;  they  may,  therefore,  convey  it  away,  unless  specially  incapaci- 
tated. Again,  the  power  to  make  the  railway  on  the  lands  in  the 
book  of  reference,  and  to  take  and  purchase  such  lands,  involves 


(1)  See  8tat.  8  &  9  Vict.  c.  18,  sects. 
22,  23. 

(2)  February    9th.     Before    Lord 
Denman,  Oh.  J.,  Patteson,  Coleridge 


and  Wightman,  JJ.  Coleridge,  J. 
was  not  present  during  the  argument 
for  the  defendants. 
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the  correlative  power  in  the  owners  of  such  lands  to  sell  them ;  and 
also  involves  the  power  to  cross  the  existing  railway  at  a  level. 
There  is  nothing  in  the  general  Acts  to  prevent  one  railway  from 
crossing  another  at  a  level.  In  the  very  Act  of  the  South  Wales 
Railway  Company,  power  is  given,  by  sect.  45  (J),  to  a  private 
person  to  carry  his  *railway  across  the  South  Wales  Railway  at  a 
level.  By  stat.  9  &  10  Vict.  c.  ccxxxix.  (2)  (local  and  personal,  public) 
it  is  recited  in  sect.  14  that  the  railway  authorised  by  that  Act ''  is 
intended  to  cross  the  Severn  and  Wye  Railway  upon  a  level,  near 
to  the  port  of  Lydney ; "  and  it  is  enacted,  in  relation  to  such  power 
of  crossing,  that  the  South  Wales  Railway  Company  are  to  do 
certain  works  there  for  the  purpose  of  effecting  a  communication 
and  facilitating  traffic  between  the  two  railways.  The  rights  of  the 
public  over  the  Llanelly  Railway  will  not  be  prejudiced  by  the 
purchase ;  for  the  purchaser  will  take  subject  to  such  rights,  just 
as  the  purchaser  of  land  over  which  there  is  a  public  right  of  way 
takes  the  land  subject  to  such  right.  In  Rex  v.  Pease  (3),  where  the 
owner  of  a  railway  was  indicted  for  a  nuisance,  it  appeared  that 
the  railway  in  some  places  came  within  five  yards  of  an  ancient 
highway,  so  that  the  locomotive  engines  on  the  railway  frightened 
the  horses  passing  on  the  highway.  It  was  held  that,  as  the  rail- 
way was  made  on  the  line  authorised  by  the  Legislature,  this  inter- 
ference with  the  rights  of  the  public  must  be  taken  to  have  been 
authorised  in  like  manner. 


Bbo. 

r. 

South 

Wales 

Railway 

Company. 


L  •906] 


Watson,  contra  : 

The  object  of  the  prosecution  is,  by  compelling  the  defendants  to 
purchase  the  small  portion  of  land  in  question,  by  which  the  whole 
of  the  Llanelly  Railway  will  be  obstructed  and  rendered  useless,  to 
lay  the  foundation  of  a  claim  against  the  defendants  for  about 
200,000{.  as  compensation  in  respect  of  the  entire  value  of  the 
Llanelly  Railway.  The  prosecutors,  having  *made  a  public  railway, 
are  bound  to  maintain  it :  Rex  v.  The  Severn  and  Wye  Railway  Com- 
pany  (4) ;  how  can  they  do  so,  if  it  be  crossed  by  another  railway  at 
a  level  ?    Section  83  of  the  South  Wales  Railway  Company's  Act 

the  Company's  railway  on   the  level 
thereof. 
(2)  **  For  extending  the  line  of  the 


(1)  Which  provides  that  nothing 
in  tliis  Act  shall  prevent  Nathaniel 
Cameron,  Esq.,  the  owner  of  certain 
collieries  in  the  county  of  Glamorgan, 
from  making  any  branch  railway 
therefrom  to  the  Company's  railway, 
or  along  the  side  thereof,  or  from 
carrying  such  branch  railway  across 

B.B. — VOL.  LXXX. 


South  Wales  Bailway,  and  for  making 
certain  alterations  of  the  said  railway," 
&c. 

(3)  38  B.  R.  207  (4  B.  &  Ad.  30). 

(4)  21  B.  B.  433  (2  B.  &  Aid.  646). 
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Company. 


gives  power  to  cross  certain  roads  on  a  level,  but  does  not  specify 
the  Llanelly  Railway  among  them.  He  then  referred  to  ss.  46, 
49  and  53  of  stat.  8  &  9  Vict.  c.  20,  the  ''Railways  Glauses  Consoli- 
dation Act,  1845,"  as  contemplating  that,  under  circumstances  like 
the  present,  the  new  railway  should  be  carried  either  under  or  over 
the  old  railway;  in  which  case  the  purchase  would  be  unnecessary. 

(Patteson,  J. :  The  record  does  not  appear  to  show  that  the  two 
lines  of  railway  are  to  be  on  a  level.) 


Greenwood  replied. 


Cur.  adv.  vtiU. 


Patteson,  J.  now  delivered  judgment : 

The  sole  question  raised  in  this  case  is,  whether  the  South 
Wales  Railway  Company,  having  power  to  cross  the  Llanelly 
Railway  and  Dock  Company's  line,  are  bound  to  purchase  the  soil 
on  which  the  latter  railway  is  actually  constructed  at  the  point  of 
crossing,  or  only  the  land  on  each  side  of  that  railway. 

Much  discussion  took  place  as  to  the  right  of  the  South  Wales 
Railway  Company  to  cross  the  other  line  on  a  level.  We  do  not  find 
any  authority  so  to  do,  either  in  the  Railways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  20,  or  the  Lands  Clauses  Consolidation 
[  •908  ]  Act,  1845,  8  &  9  Vict.  c.  18,  or  in  any  other  public  *general  Act,  or 
in  the  special  Acts  relating  to  either  of  these  railways.  But,  if  any 
such  right  existed,  we  cannot  find  any  clause  which  authorizes  the 
Llanelly  Railway  Company  to  sell,  or  the  South  Wales  Railway 
to  purchase,  any  part  of  the  actual  line  of  the  Llanelly  Railway. 

The  writ  of  mandamus  states  that  the  closes  there  described  are 
mentioned  in  the  books  of  reference  and  plans  referred  to  in  the 
South  Wales  Railway  Company's  Acts,  8  &  9  Vict.  c.  cxc,  and  9  it  10 
Vict.  c.  ccxxxix. ;  that  the  South  Wales  Railway  Company  had 
given  notice  to  purchase  parts  of  those  closes,  and,  the  parties 
disagreeing  as  to  the  price,  had  refused  to  summon  a  jury ;  and 
calls  on  them  so  to  do.  The  return  states  that  parts  of  those  closes 
constitute  the  actual  line  of  the  Llanelly  Railway ;  that  they  have 
been  always  ready  to  summon  a  jury  to  assess  the  price  of  the 
residue  of  the  closes,  and  the  damages  which  would  be  sustained  by 
the  Llanelly  Railway  Company,  by  the  South  Wales  Railway  Com- 
pany crossing  their  line  at  such  parts  of  the  closes  as  constitute 
their  actual  line,  but  that  they  cannot  summon  a  jury  to  assess  the 
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price  of  those  parts,  since  neither  the  one  party  can  by  law  sell,  nor 
the  other  purchase,  such  parts. 

We  think  that  they  are  right  in  their  construction  of  the  law,  and 
that  they  have  shown,  by  their  return,  that  they  have  been,  and  are, 
ready  to  do  all  that  by  law  they  can  be  required  to  do.  Judgment 
must  therefore  be  given  for  the  defendants. 

Judgment  for  defendants. 


Rbo. 

r. 
South 

WAIiifi8 

Railway 
Company. 


VIGERS  V.  The  DEAN  of  ST.  PAUL'S. 

(14  Q.  B.  909—931 ;  S.  C.  18  L.  J.  Q.  B.  97 ;  13  Jur.  256.) 

Henry  VllL,  being  seised  of  lands  in  fee  in  right  of  his  Crown,  granted 
them,  by  letters  patent,  in  tail  male  to  W.,  reserving  rent  to  himself,  his 
heirs  and  successors.  After  the  passing  of  stats.  22  Car.  II.  c.  6,  and  22  &  23 
Car.  II.  c.  24,  Charles  II.,  by  letters  patent  referring  to  and  professing 
to  pursue  the  former  statute,  granted  the  rent  to  trustees  named  in  sect.  2 
of  stat.  22  &  23  Car.  II.  c.  24,  their  heirs  and  assigns;  and  the  trustees 
granted  the  rent  to  a  Dean  and  Chapter,  and  their  successors  forever :  Held 
in  Q.  B.,  and  by  the  Court  of  Exchequer  Chamber  on  error,  that  the  grant 
to  the  trustees  was  not  authorised  by  either  statute,  the  rent  being  reserved 
upon  an  estate  whereof  the  reversion  was  in  the  Crown,  and  therefore  being 
within  the  exception  in  sect  3  of  stat.  22  Car.  II.  c.  0. 

Held  in  Q.  B.,  and  semhU  by  Ex.  Ch.  on  error,  that,  on  demurrer  to  an 
avowry  for  a  distress  on  the  land  by  the  Dean  and  Chapter,  stating  the 
conveyanoes  as  above,  but  not  setting  out  the  recitals  or  the  terms  of  the 
grants,  it  was  to  be  taken  that  the  truth  appeared  on  the  face  of  the  grant 
of  the  rent  to  the  trustees,  and  therefore  that  the  Crown  did  not  appear  to 
be  deceived  (as  not  having  the  power  to  grant  the  rent  in  fee  simple),  nor 
was  the  grant  void  on  that  account;  but  that  it  operated,  not  as  a  grant  in 
fee  simple,  but  of  a  rent  determinable  on  the  failure  of  the  estate  tail :  and, 
further,  that  there  was  thus  no  ground  for  the  objection,  that  a  subject 
might  have  a  right  to  distrain  on  the  Crown  when  the  reversion  fell  in  : 
although  the  avowry  alleged  that  the  trustees  became  seised  in  fee  of  the 
rent  Also  that  the  grant,  in  effect,  by  severing  the  rent  from  the  reversion, 
converted  it  from  a  rent  service  to  a  rent  seek ;  which,  if  paid  for  three 
years  of  the  space  mentioned  in  stat.  4  Qeo.  II.  c.  28,  s.  5,  might  be 
distrained  for. 

Held  by  Q.  B.,  and  sembU  by  Ex.  Ch.  on  error,  that  the  grant  of  rent 
seek  by  the  trustees  to  a  Dean  and  Chapter  was  not  void  by  the  Statutes 
of  Mortmain  (1),  the  rent  not  being  perpetual. 

Held  by  Q.  B.,  that  it  was  sufficient  to  aver,  in  the  avowry,  that  the 
rent  reserved  became  due  and  in  arrear,  without  an  express  averment  of 
the  continuance  of  the  estate  tail.     Semhle  contra,  by  Ex.  Ch.  on  error. 

Held,  by  Ex.  Ch.  on  error,  that  the  avowry  was  bad  on  general  demurrer 
for  not  expressly  averring  attornment  by  the  terre-tenant  to  the  grant  by 
the  trustees,  or  that  the  grant  was  made  after  stat  4  Ann.  c.  16 ;  and  the 
defect  was  not  supplied  by  an  averment  that  the  rent  had  been  paid,  not 
saying  to  whom,  and  not  saying  that  the  payment  was  in  the  life  of  the 


1847. 

Dec,  8. 

1849. 

Jan.  15. 

[909] 


(1)  See  now  Mortmain  and  Charit- 
able Uses  Acts,  1888  and  1891  (51  &  52 


Vict.  c.  42  and  54  &  55  Vict  c.  73).— 
A.O. 
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VrGF.Rs  grantor:  nor  by  an  averment,  following  the  statement  of  the  grant  by 

r.  the  truBtees,  ** whereupon  and  whereby"  the  grantees  became  and  were 

Dean  of  seised  of  the  rent,  and  an  averment  that  the  rent  was  due  and  in  arrear 

St.  Paul  s.  .    ., 

to  them. 

Replevin  by  Francis  William  Vigers  against  the  Bishop  of  Llan- 
daff,  Dean  of  the  Cathedral  Church  of  St.  Paul,  London,  and  the 
Chapter  of  the  same  church,  Henry  John  Knapp,  Subdean  of  the 
said  church,  and  John  Tomkies.  The  declaration  charged  that 
defendants,  to  wit  on  3rd  April,  1846,  in  the  parish  of  St.  Mary-le- 

[  ♦aio  ]  Bow,  in  the  city  of  London,  in  the  ward  *of  Cheap,  in  a  certain 
carpenter's  shop  there  situate,  took  the  goods  and  chattels,  to  wit 
100  deal  boards  &c.,  of  plaintiff,  of  great  value,  to  wit  1502.,  and 
unjustly  detained  &c. 

Avowry  by  the  Dean  and  Chapter,  and  cognizance  by  Knapp  and 
Tomkies,  as  bailiffs  of  the  Dean  and  Chapter.  That,  Henry  VHI., 
deceased,  formerly  King  of  England,  heretofore,  and  before  and  at 
the  time  of  the  granting  of  the  letters  patent  hereinafter  next  men- 
tioned, to  wit  22nd  July,  1539,  was  seised  in  his  demesne  as  of  fee, 
in  right  of  his  Crown  of  England,  of  and  in  the  said  shop  in  which 
&c. ;  and,  being  so  seised,  the  said  King  Henry  VHI.  afterwards,  to 
wit  on  the  day  and  year  aforesaid,  in  the  31st  year  of  his  reign,  by 
his  letters  patent,  bearing  date  at  Berechurch,  the  day  and  year 
aforesaid,  sealed  with  his  Great  Seal  of  England,  and  in  due  manner 
inroUed  of  record  in  the  Court  of  Chancery  of  the  said  late  King,  in 
consideration  of  the  true,  good,  and  faithful  services  which  Edmund 
Walsyngham,  Knight,  previous  to  the  time  of  making  the  said 
letters  patent,  had  rendered  to  the  said  King,  did  give  and  grant  to 
the  said  Edmund,  amongst  other  things,  the  said  shop  in  which  &c., 
with  the  appurtenances,  to  have,  hold  and  enjoy  the  same,  with  the 
appurtenances,  in  London  aforesaid,  to  the  aforesaid  Edmund 
Walsyngham,  and  the  heirs  male  of  the  body  of  the  said  Edmund 
lawfully  begotten,  to  be  held  of  the  said  King,  his  heirs  and 
successors,  by  the  service  of  the  twentieth  part  of  one  knight's  fee, 
and  paying  therefor  annually  to  the  said  King,  his  heirs  and  suc- 
cessors, 4{.  lis.  4d.  at  the  said  King's  Court  of  Augmentations  of 
the  revenues  of  his  said  Crown,  at  the  feast  of  Saint  Michael  the 

L  ♦911  ]  Archangel,  every  year,  to  *be  paid  for  all  rents,  services  and  demands 
whatsoever,  in  any  manner  to  be  rendered,  made,  or  due ;  as  by 
the  record  of  the  said  enrolment,  now  remaining  in  the  High  Court 
of  Chancery  at  Westminster,  more  fully  appears.  Whereupon  and 
whereby  the  said  Edmund  Walsyngham  then  became  and  was  seised 
in  his  demesne,  as  of  fee  tail  male,  of  and  in  the  said  shop  in  which 
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&c. ;  and  the  said  King  then  became  and  was,  and  from  thence 
until  and  at  the  time  of  his  death  continued  to  be  and  was,  seised 
as  of  fee,  in  right  of  his  Grown  of  England,  of  and  in  the  reversion 
expectant  on  the  determination  of  the  said  estate  tail,  and  of  and  in 
the  said  service,  and  of  and  in  the  said  rent  of  4Z.  lis.  id.  That, 
the  said  King  being  so  seised  of  the  said  reversion,  service,  and  rent 
of  4Z.  11«.  4d.,  in  right  of  his  said  Crown  of  England,  the  said  King 
afterwards,  to  wit  on  28th  January,  1547,  died  so  seised  of  the  said 
reversion,  service,  and  rent  of  4L  11».  id.  Whereupon  and  whereby 
the  said  reversion,  service,  and  rent  of  4Z.  11a.  id.,  then  descended 
and  came  to  the  Lord  Edward  VI.,  formerly  King  of  England,  in 
right  of  his  Grown  of  England ;  and  thereby  the  said  Edward  then 
became  and  was,  and  from  thence  until  and  at  the  time  of  his  death 
continued  to  be,  seised  as  of  fee,  in  right  of  his  said  Grown  of  Eng- 
land, of  and  in  the  said  reversion,  service,  and  rent  of  il.  11k.  4^/. 
The  reversion,  service,  and  rent  were  then  traced,  in  the  same  form, 
to  the  successive  Sovereigns ;  namely :  Queen  Mary,  6th  July,  1558 : 
Queen  Elizabeth,  17th  November,  1558:  James  I.,  24th  March, 
1603 :  Gharles  I.,  27tli  March,  1625 :  Gharles  II.,  30th  January, 
1649.  Whereupon  and  whereby  the  said  reversion,  service  and 
rent  then  ^descended  and  came  to  Gharles  II. ,  formerly  King  of 
England,  in  right  of  his  Grown  of  England;  whereupon  and 
whereby  the  said  Gharles  II.  then  became  and  was,  and  from 
thence  until  and  at  the  time  of  the  making  of  the  letters  patent 
hereinafter  next  mentioned  continued  to  be,  seised  as  of  fee  of  and 
in  the  said  reversion,  service  and  rent.  And  the  said  Gharles  II., 
being  so  seised,  afterwards,  to  wit  on  11th  November,  22  Gar.  II., 
by  his  letters  patent  then  made,  bearing  date  at  Westminster,  the 
day  and  year  last  aforesaid,  sealed  with  his  Great  Seal  of  England, 
and  in  due  manner  inrolled  of  record  in  the  Court  of  Chancery  of 
the  said  King  Charles  II.  at  Westminster,  after  referring,  in  the 
last  mentioned  letters  patent,  to  the  Act  of  Parliament  next  here- 
after mentioned,  did,  for  the  constituting  and  appointing  of  trustees 
for  the  sale  of  certain  fee  farm  rents  and  other  rents  in  the  same 
last  mentioned  letters  patent  mentioned,  and,  amongst  them,  of 
the  said  rent  of  il.  11a.  4^.,  give  and  grant  unto  Francis,  Lord 
Hawley,  Sir  Gharles  Harbord,  Knight,  Sir  William  Ha  ward.  Knight, 
Sir  John  Talbot,  Knight,  Sir  Robert  Stewart,  Knight,  and  William 
Harbord,  Esquire,  mentioned  in  the  last  mentioned  Act  (i),  and 
their  heirs,  amongst  other  things,  the  said  annual  rent  of  il.  Us.  id^ 
(1)  22  &  23  Car.  H.  c.  24,  bs.  1,  2. 


VlGBBS 

Dean  ov 
St.  Paul's. 
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[•9U] 


80  reserved  &c.,  to  have  and  to  hold  the  said  rent  of  42.  11«.  4d.  unto 
the  said  Francis,  Lord  Hawley,  &c.,  and  their  heirs,  to  the  only  use 
and  behoof  of  them,  the  said  Francis,  Lord  Hawley,  &c.,  and  of 
their  heirs  and  assigns  for  ever :  nevertheless,  upon  trust,  and  to 
the  intents  and  purposes,  in  the  said  last  mentioned  letters  patent 
mentioned,  expressed  and  declared ;  that  is  to  say :  *upon  trust, 
and  to  the  intent,  that  they,  the  said  F.,  Lord  Hawley,  &c.,  and 
their  heirs,  should  stand  seised  of  the  said  rent  of  41.  lU.  4d.  until 
sale  thereof  made,  and  some  conveyance  thereof  executed,  in  trust 
to  and  for  the  benefit  of  the  said  King  Charles  XL,  his  heirs  and 
successors,  as  by  the  said  letters  patent  &c.  (profert  of  exemplifica- 
tion of  enrolment).  Whereupon  and  whereby  the  said  F.,  Lord 
Hawley,  &c.  then  became  and  were,  and  from  thence  until  and  at 
the  time  of  the  making  of  the  indenture  next  hereinafter  mentioned 
continued  to  be,  seised  as  of  fee  of  and  in  the  said  rent  of  4Z.  lU.  4(1. 
Allegation,  that  the  last  mentioned  letters  patent  were  so  made,  as 
aforesaid,  after  the  making  and  passing  of  an  Act  (22  Car.  U.  c.  6, 
''for  advancing  the  sale  of  fee-farm  rents,  and  other  rents")*  &nd 
before  24th  June,  1672,  to  wit  on  the  said  11th  November,  22  Car.  II. 
And,  the  said  F.,  Lord  Hawley,  &c.,  being  so  seised  as  aforesaid, 
afterwards,  and  in  the  lifetime  of  one  William  Bancroft,  since 
deceased,  and  while  the  said  W.  Sancroft  was  Dean  of  the  said 
Cathedral  Church  of  St.  Paul's,  London,  and  before  any  part  of 
the  rent  hereinafter  mentioned  to  have  been  in  arrear  accrued  or 
became  due  or  payable,  to  wit  on  10th  September,  23  Car.  IL,  by  a 
certain  indenture  then  made,  between  the  said  F.,  Lord  Hawley, 
Sir  C.  Harbord,  Sir  W.  Haward,  Sir  J.  Talbot,  Sir  R.  Stewart,  and 
W.  Harbord,  of  the  one  part,  and  the  said  W.  Sancroft,  Dean  &c., 
and  the  Chapter  of  the  same  church,  of  the  other  part  (excuse  of 
profert,  the  deed  having  been  lost  by  accident),  the  said  F.,  Lord 
Hawley,  &c.,  for  a  certain  consideration  in  money  recited  in  the 
last  mentioned  indenture,  that  is  to  say,  in  consideration  of  the 
sum  of  9Q71.  48.  2d.,  part  of  the  several  *8ums  of  1,8372. 17*.  4d. 
and  6002.  10^.  lOd.  in  the  said  last  mentioned  indenture  mentioned, 
then  paid  by  the  last  mentioned  Dean  and  Chapter  to  the  said 
F.,  Lord  Hawley,  &c.,  as  recited  and  expressed  in  the  last  mentioned 
indenture,  and  of  and  from  which  last  mentioned  sum  of  money, 
&c.  (acquittal  &c.  of  the  Dean  and  Chapter  and  their  successors,  &c., 
by  the  indenture),  did  grant  the  said  rent  of  41.  Us.  4d.  to  the  last 
mentioned  Dean  and  Chapter  and  their  successors  for  ever  ;  as  by 
the  said  indenture,  reference  &c. :  whereupon  and  whereby  the  last 
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mentioned  Dean  and  Chapter  then  became  and  were,  and  they  and       Vigbbs 

their  successors  for  the  time  being,  and  from  thence  until  and  on      dean  of 

and  during  the  day  on  which  the  feast  of  Saint  Michael  the  Arch-    ^'''*  ^-^"^'s- 

angel  would  have  fallen  in  a.d.  1845  if  the  Act  &c.  (24  Geo.  II.  c.  23, 

''  for  regulating  the  commencement  of  the  year ;  and  for  correcting 

the  calendar  now  in  use  ")  had  not  been  passed,  that  is  to  say,  until 

and  on  and  during  11th  October,  a.d.  1845,  and  from  thence  until  and 

at  the  said  time  when  &c.,  continued  to  be  and  were  seised  as  of  fee 

of  and  in  the  said  rent  of  42.  Il8.  id.    That  the  said  feast  of  Saint 

Michael  the  Archangel,  at  which  in  every  year  the  rent  was  so  as 

aforesaid  made  payable  by  the  first  mentioned  letters  patent,  was 

the  feast  of  Saint  Michael  the  Archangel  according  to  the  calendar 

in  use  in  England  before  and  at  the  time  of  the  passing  of  the  last 

mentioned  Act.    That  the  said  rent  of  42.  Il8.  id.  was  duly  paid  for 

the  three  years  within  the  space  of  twenty  years  (i)  next  before  the 

first  day  of  the  session  of  Parliament  holden  in  the  4th  year  of  the 

reign  of  King  George  II.,  to  *wit,  for  the  space  of  the  three  years,       [  *9i5  ] 

A.D.  1720,  1721,  1722.    And,  because  272.  8«.  of  the  rent  aforesaid, 

for  six  years  ending  on  11th  October,  1845,  and  also  at  the  said 

time  when  (be,  was  due  and  in  arrear  to  the  Dean  and  Chapter  for 

the  time  being,  &c. :  avowry  and  cognizance  of  taking  the  goods  as 

a  distress  for  the  rent  so  due,  and  which  still  remains  due,  &c. 

Verification. 

Demurrer,  assigning  as  grounds  (in  efifect) :  That  it  did  not  appear 
that  the  estate  granted  to  E.  Walsyngham  continued  when  the  rent 
distrained  for  accrued  :  That  the  rent  was  reserved  to  the  King,  his 
heirs  and  successors,  and  not  to  his  assigns,  and  could  not  be 
assigned  when  severed  from  the  reversion  :  That  it  did  not  appear 
that  plaintiff,  or  those  under  whom  he  held,  claimed  through 
E.  Walsyngham :  That  the  shop,  being  in  the  city  of  London,  was 
land  of  socage  tenure,  and  could  not  be  gi*anted  to  be  held  by 
knight's  service :  That,  as  Charles  II.  was  not  seised  as  of  fee  in 
the  rent,  he  could  not  grant  it  in  fee,  and  consequently  in  such 
grant  was  deceived,  and  the  same  was  void :  That,  for  the  same 
reason,  the  grant  of  the  rent  to  the  Dean  and  Chapter  in  fee  simple 
was  also  void :  That  the  creation  of  a  rent  charge  in  fee  simple  was 
not  to  be  presumed  against  the  Crown  from  the  terms  of  the  grant 
of  Charles  II. ;  and,  if  the  estate  therein,  claimed  by  the  Dean  and 
Chapter,  were  not  a  fee  simple,  the  avowry  and  cognizance  was  bad 
for  uncertainty,  in  not  distinctly  showing  the  estate :  That,  if  it 
(1;  See  stat.  4  Geo.  U.  c.  28,  8.  5. 
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was  a  base  fee,  it  was  not  properly  described :  That  the  rent  was 
stated  to  be  reserved  and  issuing  out  of  the  shop,  whereas  the  legal 
effect  of  the  grant  was  that  the  rent  was  reserved  and  issuing  out 
of  the  estate  granted  by  Henry  VIII.  in  the  shop :  That,  when 
reserved  by  *Henry  VIII.,  it  was  a  rent  service,  and  consequently, 
when  severed  from  the  reversion,  could  not  without  express  words 
(if  at  all)  be  made  a  rent  charge,  and  was  not  a  rent  charge,  nor 
stated  to  be  so :  That,  being  part  of  the  reversion  in  law,  it  was  not 
a  rent  seek :  That,  not  being  rent  charge  or  rent  seek,  it  was 
not  within  stat.  4  Geo.  II.  c.  28,  and  could  not  be  distrained  for  : 
That,  the  reversion  of  the  estate  granted  by  Henry  VIII.  appearing 
to  be  in  the  Grown,  the  right  claimed  was  to  distrain  on  land  which 
was  or  might  be  in  the  possession  of  the  Crown :  That  it  did  not 
appear  that  the  six  years  for  which  the  rent  was  claimed  were  six 
years  preceding  the  day  of  the  distress;  and  that  the  rent  was 
claimed  for  six  years  ending  in  a.d.  1722,  or  the  first  day  of  the 
session  of  Parliament  in  4  Geo.  II. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  vacation  (i),  1847,  by 
Ogle  for  the  plaintiff  in  replevin  and  Watson  for  the  defendants. 
The  course  of  argument  will  sufiBciently  appear  from  the  judgment, 
and  from  the  argument  and  judgment  in  the  court  of  error. 

Cur.  adv.  vulU 


Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

The  pleadings  in  this  case  show  that  King  Henry  VIII.,  being 

seised  in  fee  of  the  shop  distrained  on,  granted  it  by  letters  patent 

to  Sir  Edmund  Walsyngham  in  tail  male,  at  an  annual  rent  of 

4Z.  Il8.  4rf.     The  reversion  is  then  traced  to  King  Charles  II.,  who, 

[  ♦917  ]      *by  letters  patent,  professing  to  act  under  stat.  22  Car.  II.  c.  6, 

conveyed  the  rent,  without  the  reversion  in  the  shop,  to  trustees, 

who  conveyed  it  to  the  Dean  and  Chapter  of  St.  Paul's.     The 

avowry  shows  that  the  rent  was  paid  for  three  years  before  the 

passing  of  stat.  4  Geo.  II.  c.  28,  respecting  rent  seek,  and  justifies 

distraining  for  arrears. 

On  demurrer,  it  is  objected  that  this  rent  was  reserved  upon  an 

estate  whereof  the  reversion  was  in  the  Crown  at  the  time  of  the 

passing  stat.  22  Car.  11.  c.  6,  and  that  the  rent  was  incident  to  the 

reversion ;  therefore  that,  by  sect.  3  of  the  Act,  it  is  expressly  excepted 

(1)  December  8th,  before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and 
Wightman,  JJ. 
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from  its  operation,  and  is  also  excepted  from  stat.  22  &  28  Car.  XL 
c.  24,  passed  to  supply  some  deficiencies  in  letters  patent  granted 
under  the  former  Act.  We  are  of  opinion  that  this  objection  is 
valid,  and  that  the  grant  cannot  be  supported  under  those  statutes. 
But  it  is  argued  that  the  grant  by  the  Crown  to  the  trustees  was 
good  independently  of  the  statutes  of  Charles  XL,  and  that  the 
effect  of  it  was  to  convert  the  rent,  which  was  before  a  rent  service, 
into  a  rent  seek  (i),  which  is  the  ordinary  effect  of  separating  the 
rent  from  the  reversion  to  which  it  is  incident.  Then,  as  it  is 
averred  that  the  rent  was  paid  for  three  years  before  the  passing  of 
stat.  4  Geo.  II.  c.  28,  that  statute  applies ;  and  the  Dean  and 
Chapter  might  well  distrain  for  the  rent  as  a  rent  seek,  if  it  was 
legally  conveyed  to  them  by  the  trustees.  On  the  other  hand,  it  is 
argued  that  King  Charles  XX.,  not  being  seised  of  the  rent  in  fee, 
but  only  during  the  continuance  of  the  *estate  tail  created  by  King 
Henry  VXII.,  with  the  reversion  in  fee  in  the  shop,  could  not  grant 
the  rent  in  fee  to  the  trustees,  though  he  might  sever  it  from  the 
reversion  in  the  shop,  and  grant  it  to  them  and  their  heirs  during 
the  continuance  of  the  estate  tail;  and  so,  that  the  Crown  was 
deceived,  and  the  whole  grant  was  void.  Now  we  must  take  it, 
upon  these  pleadings,  that  the  truth  appeared  upon  the  face  of  the 
grant,  which  is  of  the  rent  so  reserved  as  aforesaid,  namely,  during 
the  continuance  of  the  estate  tail.  Upon  failure  of  the  estate  tail, 
the  rent  would  cease ;  and  therefore  the  Crown  cannot  be  taken  to 
have  granted  an  absolute  fee  in  the  rent,  which  rent  was  not  per- 
petual and  might  at  any  time  cease ;  but  only  to  have  granted  what 
it  had.  And  this  is  an  answer  to  another  objection  that,  if  the 
grant  be  taken  to  be  of  the  rent  in  fee,  it  might  operate  as  a 
rent-charge  on  the  failure  of  the  estate  tail,  when  the  rever- 
sioh  would  fall  into  the  hands  of  the  Crown ;  and  so  a  subject 
might  have  a  right  given  him  to  distrain  on  the  Cx-own  (2).  No 
such  illegality  would  follow ;  for,  as  has  been  already  stated,  the 
rent  would  cease  on  failure  of  the  estate  tail,  and  cannot  be  con- 
sidered as  a  rent  charge  at  all.  It  is  true  that  the  avowry  states 
the  trustees,  and  afterwards  the  Dean  and  Chapter,  to  be  seised  as 
of  fee  in  the  rent ;  but  that  averment  must  be  taken  with  the  same 
qualification,  inasmuch  as  the  continuance  of  the  rent  during  the 
estate  tail  only  appears  on  the  face  of  the  avowry. 

(1)  GilbertonDiBtre88es,4,d(4tlied.  the  Pi-erogatives  of  the  Crown,  376, 
by  Impey)  was  cited  iu  the  argument,  where  Jenkyns,  Cent.  iii.  ca.  18,  and 

(2)  On    this    point,    reference    was  Will  ion  v.  Berkley,  Plowd.  223,    242, 
made,  in  the  argument,  to  Chitty  on  are  cited. 
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A  farther  objection  is  made,  that  there  is  no  averment  that  the 
estate  tail  continues.  The  better  opinion  appears  *to  be  that  it  is 
not  necessary  to  aver  the  continuance  of  the  estate  tail,  even  where 
a  party  claims  under  the  tenant  in  tail,  note  (8)  to  Tliursby  v. 
Plant  (]).  Much  less  can  it  be  necessary  in  such  a  case  as  this, 
where  it  is  averred  that  the  rent  reserved  on  the  grant  in  tail  became 
due  and  in  arrear ;  which  could  not  be  if  the  estate  tail  were  not 
continuing. 

The  next  objection  is,  that  the  conveyance  from  the  trustees  to 
the  Dean  and  Chapter  was  void  by  the  Statutes  of  Mortmain.  Sect.  10 
of  stat.  22  Car.  II.  c.  6,  does  indeed  authorise  corporations  to  pur- 
chase the  rents  alluded  to  in  that  statute,  notwithstanding  the 
Statutes  of  Mortmain :  but  we  have  already  expressed  our  opinion 
that  the  grant  in  question  is  not  good  under  that  statute.  Again, 
the  conveyances  cannot  operate  as  a  licence  from  the  Crown  to  hold 
in  mortmain,  as  perhaps  they  might  if  the  Crown  had  been  party  to 
the  conveyance  to  the  Dean  and  Chapter :  but  it  is  not  so.  If, 
therefore,  the  rent  had  been  a  rent  in  fee,  it  would  be  difficult  to 
say  that  the  Statutes  of  Mortmain  (2)  would  not  apply ;  but  it  is  not 
a  rent  in  fee ;  and  we  have  not  been  able  to  find  any  authority  for 
the  proposition  that  the  Statutes  of  Mortmain  forbid  a  corporation 
to  hold  that  which  is  not  in  itself  perpetual. 

Upon  the  whole,  we  are  of  opinion  that  the  Dean  and  Chapter  of 

St.  Paul's  are  well  entitled  to  the  rent  in  question,  as  a  rent  seek, 

during  the  continuance  of  the  estate  tail  granted  by  the  letters 

patent  of  King  Henry  YIII.,  and  are  entitled  to  distrain  for  the 

arrears  under  stat.  4  Geo.  11.  c.  28  :    and  our  judgment  must  be  for 

the  defendants. 

Judgment  for  defendants. 


1849. 

June  U,  15. 

Nov.  27. 

[  920] 


IN  THE   EXCHEQUER   CHAMBER. 

— ^— 

(Error  from  the  Queen's  Bench.) 
VIGERS  V.   The  DEAN   op   ST.   PAUL'S. 

(U  a  B.  920—931 ;  S.  C.  19  L.  J.  a  B.  84  ;  14  Jur.  1017.) 
(For  head-note,  see  p.  435,  ante.) 

Error  having  been  brought  in  the  Exchequer  Chamber  on  the 
above  judgment,  the  case  was  argued  in  Trinity  vacation,  1849  (s), 

(1)  1  Wms.  Saund.  235  b  (6th  ed.).        c.  42),  b.  L— A.  0. 

(2)  See  DOW  Mortmain  and  Charit-  (3)  June  14th  and  15th.    Williams, 
able  Uses  Act,  1888  (51  &  52  Vict.      J.  was  not  present  on  the  former  day. 
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before  Coltman,  Maule,  Cresswell  and  Williams,  JJ.(i),  and  Parke, 
Alderson  and  Piatt,  Barons. 

Ogle,  for  the  plaintiff  in  error : 

The  avowry  is  bad.  First.  The  rent  in  question  was  reserved 
upon  an  estate  whereof  the  reversion  was  in  the  Crown ;  the  rent, 
therefore,  is  by  section  8  of  stat.  22  Gar.  II.  c.  6,  excepted  from  the 
powers  of  sale  given  by  that  Act.  Secondly.  The  avowry  does  not 
allege  that  the  indenture  by  which  the  trustees  conveyed  to  the 
Dean  and  Chapter  was  inrolled.  This  is  required  by  sect.  6 ;  and 
by  sect.  7  the  purchaser  of  such  rent  is  not  adjudged  to  have  the 
actual  seisin  until  after  the  inrolment  of  his  conveyance.  It  may 
be  said  that,  even  if  the  statute  has  not  been  complied  with,  the 
conveyance  to  the  Dean  and  Chapter  is  good  as  a  bargain  and  sale 
at  common  law.  But  it  is  clear  that  the  intention  was  to  convey 
under  the  statute  ;  and  '*  in  the  case  of  a  Crown  grant  it  shall  *not 
enure  to  any  other  intent  than  that  specified  in  the  grant :  "  Chitty's 
Prerogatives  of  the  Crown,  393.  Thirdly.  The  title  of  the  Dean 
and  Chapter  is  defective,  because  the  rent  is  conveyed  to  the  trustees 
in  fee,  whereas  the  Crown  had  no  title  to  the  rent  except  during  the 
continuance  of  the  estate  tail :  the  Crown,  therefore,  was  deceived 
in  its  grant  to  the  trustees,  so  that  the  grant  is  void,  and  the 
trustees  themselves  had  no  title  to  convey.  Fourthly.  The  grant 
to  the  corporation  is  void  within  the  Statute  of  Mortmain :  ''  The 
taking  a  lease  for  a  very  long  term,  as  100  or  200  years,  is  within  the 
Mortmain  Act : "  Shelford  on  the  Law  of  Mortmain,  p.  9,  citing 
Hemming  v.  Brabaaon  (2).  Fifthly.  The  reversion  in  the  shop  being 
in  the  Crown,  the  avowry  claims  the  right  to  distrain  on  premises 
which  may  be  in  the  possession  of  the  Crown.  Sixthly.  The 
conveyance  to  the  trustees,  not  being  within  stats.  22  Car.  II.  c.  6, 
and  22  &  23  Car.  II.  c.  24,  is  void,  because  a  subject  cannot  be  trustee 
for  the  Crown  at  common  law.  Seventhly.  There  is  no  allegation 
of  attornment  to  the  Dean  and  Chapter ;  and  stat.  4  Ann.  c.  16,  s.  9, 
will  not  avail,  as  it  applies  only  to  grants  made  after  the  statute. 
It  is  indeed  averred  that  rent  has  been  paid,  but  not  that  it  has 
been  paid  to  the  Dean  and  Chapter. 


VlGBBB 

r, 

Drax  of 
St.  Paul's. 


[  •921  J 


Watson,  contra  : 
The  avowry  shows  a  valid  grant  under  stat.  22  Car.  II.  c.  6. 


The 


(1)  June  14th  and  loth.    Williams, 
J.  was  not  present  on  the  former  day. 


(2)  Beports  of  Judgments  of  Sir  O. 
Bridgman,  pp.  1,  7. 
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[924] 


third  Bection  ir  in  continuation  of  the  enabling  and  not  of  the 
excepting  part  of  the  second  section. 

(Maule,  J. :  The  enabling  part  of  the  second  section  had  already 
mentioned  **  divers  *other  rents  of  what  nature  or  kind  soever  they 
be ;  "  so  that  the  third  section,  if  taken  in  an  enabling  sense,  would 
add  nothing. 

Parke,  B.  :  How  do  you  get  over  the  objection  as  to  the  non- 
inrolment  of  the  grant  to  the  Dean  and  Chapter  ?) 

The  directions  as  to  inrolment  constitute,  at  most,  a  condition 
subsequent ;  the  grant  operated  immediately ;  the  inrolment  is  to  be 
made  within  six  months ;  and  the  defect,  being  matter  subsequent, 
should  have  been  pleaded  in  answer. 

Stat.  22  &  28  Car.  II.  c.  24,  by  section  8,  gives  a  general  form 
of  avowry,  that  the  trustees  were  seised  in  fee,  '*  and  so  seised 
granted  the  same."  The  grant  to  the  Dean  and  Chapter  was,  at 
all  events,  good  at  common  law.  The  Crown  had  power  to  alien  : 
the  Crown  did  convey  to  the  trustees;  and  they  conveyed  to  the 
Dean  and  Chapter.  No  question  of  attornment,  even  if  the 
objection  can  be  taken  on  general  demurrer,  and,  it  is  contended, 
it  cannot  be  so  taken,  arises  on  these  pleadings.  On  conveyance 
by  the  Crown,  the  rent  became  rent  seek;  and  afterwards  stat. 
4  Geo.  II.  c.  28,  s.  5,  annexed  the  remedies  incident  to  rent  service 
to  rent  seek,  if  paid  for  three  years  within  twenty  years  before  the 
first  day  of  the  Session.  Where  a  reversion  was  assigned,  there 
was  no  right  of  distress  until  attornment;  but,  where  rent  only 
was  assigned,  that,  although  merely  rent  seek,  passed  by  the  grant 
and  required  no  attornment  to  perfect  the  transfer  :  Co.  Litt.  151  b. 

(Parke,  B.,  referred  to  Littleton,  sect.  551.  The  objection  would 
be  cured  by  verdict :  note  (1)  to  Stennel  v.  Hogg  (i) ;  here  we  are 
on  demurrer ;  that  is  the  difficulty.) 

There  *is  a  distinct  averment  that  the  Dean  and  Chapter  were 
seised ;  this  implies  attornment.    *    *    * 

Ogle,  in  reply. 

(Maule,  J. :  We  agree  with  the  Court  below  that  the  case  is 
within  the  third  section  of  stat.  22  Car.  II.  c.  6,  and  that  this 


(1)  1  Wms.  Saund.  228. 
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section  is  exceptive ;  the  only  question,  therefore,  is  whether  the 
title  is  shown  at  common  law.) 

It  is  unnecessary  to  consider  whether  attornment  was  requisite 
where  the  grant  was  either  by  or  to  the  Crown ;  for  the  objection 
is  to  the  want  of  attornment  on  a  grant  by  subjects  to  the  Dean 
and  Chapter.  The  plaintifif  in  error  has  as  much  right  to  say  that 
the  averment  "  duly  paid  "  means  payment  to  the  grantor  as  the 
defendant  has  to  say  that  it  means  payment  to  the  grantee.  The 
attornment  must  be  during  the  life  of  the  grantor :  Litt.  sect.  551 ; 
on  the  necessity  of  attornment  sections  225,  652,  553,  554,  also 
may  be  referred  to.  After  the  rent  was  ^severed  from  the  reversion 
it  became  rent  seek ;  and  it  is  for  the  avowants  to  show  that  a 
right  to  distrain  has  been  subsequently  acquired.    *    *    * 

Cur,  <idv.  vvlt. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  at  the  sittings  after  last  Term  before  my 
brothers  Alderson,  Maule,  Cresswell,  Piatt,  and  myself,  and 
our  late  most  estimable  and  lamented  colleague,  Mr.  Justice 
Coltman.  My  brother  Williams  also  heard  a  part  of  the  argument. 
The  surviving  Judges  who  heard  the  whole  of  it  are  of  opinion  that 
the  judgment  of  the  Court  of  Queen's  Bench  is  erroneous.  From 
that  opinion  my  brother  Willums,  so  far  as  he  heard  the  argu- 
ment, does  not  dissent ;  nor  have  we  any  reason  to  believe  that  our 
late  brother  Coltman  did. 

The  question  arose  upon  the  su£Sciency  of  an  avowry  and  cog- 
nizance, to  which  there  was  a  special  demurrer.  The  avowry  and 
cognizance  states  that  King  Henry  VIII.  was  seised  in  his  demesne 
as  of  fee  in  the  shop  in  which  iSbc.,  and,  by  his  letters  patent 
enrolled,  granted  it  to  Edmund  Walsyngham,  Knight,  and  the  heirs 
male  of  his  body,  paying  therefor  annually  to  the  King  and  his 
heirs  and  successors  4/.  11«.  4d.  at  the  King's  Court  *of  Augmen- 
tation, &c.,  at  the  feast  of  Saint  Michael.  It  then  deduces  the 
title  of  the  rent  to  King  Charles  II.,  and  then  states  that  he  by  his 
letters  patent  enrolled  of  record,  after  referring  therein  to  the 
statute  22  Car.  II.  c.  6,  granted  the  said  rent  to  certain  trustees 
mentioned  in  the  Act,  and  their  heirs,  upon  trust,  till  sale,  for  King 
Charles  II. :  and  then  a  profeH  is  made  of  an  exemplification  of 
the  letters  patent  by  the  defendants ;  but  it  is  not  set  out  at  length. 
The  trustees  are  then  averred  to  have  conveyed  by  indenture  (not 
stated  to  have  been  enrolled),  for  certain  pecuniary  considerations 
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therein  expressed,  the  said  rent  to  the  defendants,  the  Dean  and 
Chapter  of  St.  Paul's,  "  whereupon  and  whereby  "  "  they  became 
and  were  "  ''  seised  as  of  fee  of  and  in  the  said  rent ;  "  and  they 
and  their  successors  continued  to  be  so  seised  till  and  at  Michael- 
mas, 1845,  and  from  thence  until  and  at  the  said  time  when  «&c. 
It  is  then  averred  that  the  said  rent  was  duly  paid  for  the  three 
years  within  twenty  years  next  before  the  passing  of  stat.  4  Geo.  II. 
c.  28 ;  and  the  avowry  and  cognizance  is  then  made  for  27Z.  8«.  of 
the  rent  aforesaid,  which  is  alleged  to  be  due  and  in  arrear  to  the 
Dean  and  Chapter  at  the  said  time  when  &c.  To  this  there  was  a 
special  demurrer,  assigning  various  causes,  to  which  it  is  not 
necessary  to  refer. 

In  the  argument  in  the  Court  of  Queen's  Bench,  the  objections 
taken  were:  First.  That  this  case  was  not  within  the  statute 
22  Car.  II.  c.  6,  because  the  reversion  was  in  the  Crown,  and  therefore, 
by  sect.  8,  the  statute  did  not  apply.  Secondly.  That,  if  it  was 
within  the  statute,  the  provisions  of  it  were  not  complied  with, 
because  the  conveyance  by  the  trustees  was  *not  by  bargain  and 
sale  enrolled :  and,  further,  that  the  Statute  of  Mortmain  avoided 
the  grant.  Thirdly.  That  the  conveyance  to  the  trustees  was  void^ 
because  the  King  was  deceived  in  his  grant  (i).  Fourthly.  That 
there  was  no  averment  expressed  or  implied  of  the  continuance 
of  the  estate  tail  of  Edmund  Walsyngham. 

The  Court  of  Queen's  Bench  decided  against  the  validity  of  these 
objections;  and  we  think  the  Court  was  perfectly  right  in  holding 
that  the  case  was  not  within  the  statute  22  Car.  II.  c.  6,  as  the 
reversion  was  in  the  Crown,  and  consequently  that  the  avowry  and 
cognizance  could  not  be  supported  under  that  statute.  We  also 
agree  that  there  is  no  objection  to  the  title  of  the  Dean  and  Chapter, 
under  the  grant  at  common  law,  on  the  ground  that  the  conveyance 
to  the  trustees  was  void  because  the  Crown  was  deceived  in  its  grant 
inasmuch  as,  having  a  title  only  to  the  rent  service  during  the  con- 
tinuance of  the  estate  tail,  it  granted  a  rent  in  fee.  We  cannot 
assume  upon  these  pleadings,  which  do  not  set  out  the  recitals 
in  the  letters  patent,  or  the  precise  terms  of  the  grant  itself,  that 
the  Crown  was  deceived.  Nor  are  we  disposed  to  think  the  other 
objection  is  of  any  weight,  that  the  deed  of  conveyance  to  the  cor- 
poration was  void  under  the  Statute  of  Mortmain.     If  the  Statute 


(1)  On  this  point,  reference  was 
made,  in  the  argument  below,  to  Com. 
Dig.  Grant  (G.  8).    See  GUd$tane»  y. 


The  Earl  of  Sandwich,  61  B.  B.  723 
(4  Man.  &  G.  995) ;  1  Stephen  Com. 
688, 589  (2nd  ed.};  2  Blackst  Com.  348. 
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of  Mortmain (i)  did  apply  to  the  estate  tail  in  a  rent, the  estate  would 
probably  pass,  bat  be  forfeited ;  if  it  were  land,  it  certainly  would 
be  void  only  on  the  entry  of  the  lord. 

The  other  objection  insisted  upon  in  the  Court  of  Queen's  Bench 
was,  that  there  was  no  averment  as  to  *the  continuance  of  the 
estate  tail.  The  Court  intimated  that  the  better  opinion  was,  that 
no  such  averment  was  necessary,  and  that  the  allegation  that 
the  rent  was  due  and  in  arrear,  which  could  not  be  if  the  estate  tail 
was  not  continuing,  was  sufficient.  We  do  not  concur  in  the  latter 
conclusion,  after  the  decision,  which  appears  to  us  quite  satisfactory, 
of  the  case  of  Fryei-  v.  Coombs  (2) ;  and,  whether  the  former  opinion 
be  correct,  where  the  party  does  not  claim  under  the  tenant  in  tail, 
is  in  our  judgment  a  questionable  matter. 

But  it  is  not  necessary  for  us  to  decide  that  point,  nor  the  other 
on  the  Statute  of  Mortmain ;  as  we  think  the  avowry  bad,  for 
another  reason,  which  appears  not  to  have  been  discussed  in  the 
Court  of  Queen's  Bench.  That  objection  is  the  want  of  an  express 
averment  of  an  attornment  of  the  terre-tenant  upon  the  grant  of  the 
rent  by  the  trustees,  or  of  some  equivalent  allegation.  This 
objection  was  taken  for  the  first  time  on  the  argument  in  the  court 
of  error  ;  and  it  is  not  stated  as  a  ground  of  special  demurrer  :  and 
the  question  therefore  is,  whether  it  is  good  on  general  demurrer. 
In  order  to  make  a  grant  of  the  rent  by  the  trustees  valid,  attorn- 
ment of  the  terre-tenant  was  certainly  necessary.  If  it  had  been  a 
grant  by  the  Crown  no  attornment  would  have  been  required :  Co. 
Litt.  809  b ;  but  the  grant  of  the  trustees  is  the  same  as  a  grant  by 
private  individuals.  It  is  also  a  common  law  conveyance  only,  so 
far  as  appears  hi  these  pleadings,  and  did  not  operate  under  the 
Statute  of  Uses ;  and,  consequently,  attornment  cannot  be  dispensed 
with  on  that  ground. 

Four  answers  were  made  to  this  objection.  First:  that  the 
conveyance  might  have  been  made  after  the  statute  4  Ann.  c.  16. 
Secondly :  that  there  was  a  sufficient  averment  of  attornment  by 
payment  of  rent.  Thirdly :  that  attornment  was  to  be  implied, 
because  there  was  an  averment  that  the  Dean  and  Chapter  were 
seised  of  the  rent,  and  that  the  rent  was  due  and  in  arrear  to  them, 
which  could  not  be  unless  there  had  been  an  attornment  to  them. 
And  lastly :  that,  if  the  want  of  an  attornment  was  an  objection,  it 
was  not  available  on  general  demurrer. 


VlORRB 
V. 

Dban  of 
St.  Paul*8. 


[  •928  ] 


[929] 


(1)  See  now  Mortmaia  and  Oharit- 
able  Uses  Act,  1888  (51  ft  52  Vict. 


c.  42).— A.  C. 
(2)  11  Ad.  &  £L  403. 
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[r.r. 


VioKRfl  We  are  sorry  to  be  obliged  to  come  to  the  conclusion  that  none 

dbak  of  of  these  answers  are  satisfactory.  As  to  the  first,  we  cannot  make 
any  presumption  either  way.  The  defendants  must  show  a  title  ; 
and,  if  this  part  of  it  depends  upon  the  transfer  being  subsequent 
to  stat.  4  Ann.  c.  16,  that  fact  should  have  been  truly  averred. 
No  doubt  it  could  not  have  been  truly  averred.  As  to  the 
second  answer,  there  are  two  reasons  against  it:  the  first,  that, 
in  order  to  make  the  payment  of  rent  an  attornment  in  law,  it 
must  be  made  to  the  grantee  of  the  rent:  Co.  Litt.  815  a.  Com. 
Dig.  Attornment  (B  2) ;  and  the  averment  is  only  that  the  rent 
was  duly  paid,  not  saying  to  whom  ;  and,  secondly,  every  attorn- 
ment must  be  in  the  life  of  the  grantor :  Co.  Litt.  809  a.  Com.  Dig. 
Attornment  (D) ;  and  the  life  of  the  trustees  at  the  time  of  payment 
is  not  averred.  With  respect  to  the  third  answer,  the  averment, 
"  whereupon  and  whereby  **  the  corporation  was  seised  and  con- 
tinued seised,  is  not  a  positive  averment  of  the  fact,  but  only  a 
statement  of  the  conclusion  of  law  from  the  fact  of  the  conveyance. 

L  *9'^^  ]  As  little  will  the  averment,  that  a  sum  was  *'  due  and  *in  arrear  *' 
at  the  time  of  the  distress,  cure  the  defect  of  title  for  want  of 
attornment.  If  it  does  not  cure  the  want  of  the  averment  that  the 
estate  tail  continued  (as  the  case  of  Fi-yer  v.  Coombs  (i),  above 
referred  to,  shows),  it  will  be  equally  ineffectual  in  curing  this  defect. 
In  truth  it  is  only  equivalent  to  an  averment  that  the  rent  had  not 
been  paid ;  and,  on  a  plea  of  riens  in  airear,  the  plaintiff  could 
have  shown  payment  only,  and  would  not  have  been  permitted  to 
prove  the  defect  in  the  conveyance  to  the  defendants.  One  point 
only  remains  to  be  considered.  Assuming  the  title  to  be  defective 
for  want  of  attornment,  is  the  objection  available  on  general 
demurrer,  it  not  having  been  pointed  out  specially?  It  is  clear 
that  after  a  verdict  on  a  plea  putting  in  issue  the  averment  of  the 
grant  of  the  rent  to  the  Dean  and  Chapter  the  objection  could  not 
prevail ;  it  would  be  cured  by  verdict  at  common  law  on  the  ground 
that,  unless  the  terre-tenant  had  in  fact  attorned,  the  verdict  could 
not  have  been  found  for  the  defendants,  as  the  Judge  must  be 
presumed  to  have  told  the  jury  that  attornment  was  necessary  to 
the  validity  of  the  grant,  and  that,  if  there  was  none,  no  grant 
could  be  found.  It  would  be  reasonable  to  say,  if  there  were  no 
authority  on  the  subject,  that,  if  attornment  was  implied  in  the  term 
"  grant,"  where  there  was  an  issue  denying  it,  it  must  be  implied 
where  the  grant  was  admitted  on  the  pleadings  by  the  special  plea, 

(1)  11  Ad.  &  El.  403. 
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or  traverse  of  some  other  matter,  or  judgment  by  default;  and 
that  the  allegation  of  a  grant  was  an  informal  mode,  only,  of 
alleging  a  grant  and  an  attornment.  But  the  authorities  are  very 
strong  that  such  a  ^defect  could  not  have  been  cured  after  verdict 
by  the  Statute  of  Jeofails  as  a  defect  on  account  of  form,  and  there- 
fore would  not  have  been  cured  after  judgment  by  default.  It  is  not 
a  mere  matter  of  form,  within  the  meaning  of  the  statutes  16  &  17 
Gar.  II.  2,  c.  8  (i),  and  4  Ann.  c.  16,  s.  2  (2) ;  and,  if  it  be  not  a  matter  of 
form,  omission  or  defect,  under  those  statutes,  we  cannot  say  that 
it  is,  under  the  statute  27  Eliz.  c.  5  (2),  or  the  1st  section  of  the  4  Ann. 
c.  16,  a  mere  ''  imperfection,  omission  or  defect,''  which  would  only 
be  available  on  special  demurrer.  It  appears  to  be  a  general  rule 
that  whatever  would  be  bad  after  judgment  by  default  would  be  bad 
on  general  demurrer ;  and  the  authorities  show  that  such  a  defect 
as  this  is  bad  after  judgment  by  default.  The  authorities  to  that 
effect  have  been  generally  adopted  by  the  text  writers :  note  (1)  to 
Stennel  v.  Hogg  (s),  2  Tidd's  Pr.  919  (4). 

We  think,  therefore,  that  the  decision  of  the  Court  of  Queen's 
Bench  must  be  reversed. 

Judgment  reversed. 


V10BB8 

V, 

Dean  of 
St.  Paul*s. 

L  ♦931  ] 


(1)  Bepealed  by  Civil  Procedure  Acts 
Eepeal  Act,  1879  (42  &  43  Vict.  c.  59), 
8.  2,  and  Sch.  Pt.  L— A.  C. 

(2)  Bepealed  as  to  Supreme  Court 
of  Judicature  in  England  by  Civil 
Procedure  Acts  Bepeal  Act,  1879  (42 


&  43  Vict,  c.69),  8.2,  and  Sch.Pt.  II. ; 
and  see  Statute  Law  Bevision  and 
Civil  Procedure  Act,  1883  (46  &  47 
Vict.  c.  49),  S8.  2  and  7.— A.  C. 

(3)  1  V^ms.  Saund.  228  (6th  ed.). 

(4)  9th  ed. 
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IN   THE  EXCHEQUER  CHAMBEC, 


<Ik  Error  from  the  Court  of  Exchequer,) 
i84«.  HARMEE  AND   Others  v.   STEELE  (1), 

^I'^'J^'  (4  Ex.  1—17 ;  a  0.  19  L.  J.  Ex,  34.) 

May  29.  Assumpsit  on  a  bill  of  exchange,  drawn  by  W.  on  and  accepted  by  tbe 

defendant,  payable  to  tlie  order  of  W.  six  moutks  after  date,  and  indorsed 

[  1  ]  by  W.  to  the  plaintiff.     One  of  the  defendants  (H.)  let  judgment  go  by 

default :  the  other  defendants  pleaded,  that  after  they  accepted  the  bill,  and 
before  it  became  due,  and  before  it  was  indorsed  to  the  plaintiff  as  in  the 
declaration  mentioned,  W.  waived  the  acceptance  of  the  bill,  and  exonerated 
and  discharged  the  defendants  from  the  same,  and  from  the  payment  of  the 
bill,  and  that  no  person  ever  gave  or  received  any  consideration  for  the 
said  indorsement.  Another  plea  differed  from  the  above,  only  in  stating^, 
as  the  concluding  averment,  that  the  bill  was  indorsed  to  the  plaintiff  after 
it  became  due :  Held,  on  special  demurrer,  (by  the  Court  of  Exchequer 
Chamber,  afl&rming  the  judgment  of  the  Court  of  Exchequer),  that  these 
pleas  were  bad,  for  not  showing  that  W.  was  the  holder  and  payee  of  the 
bill  at  the  time  of  the  alleged  waiver  by  him. 

Another  plea  stated,  that,  after  the  making  and  acceptance  of  the  bill, 
and  before  it  became  due,  it  was  delivered,  so  accepted  by  the  defendants, 
to  W.,  and  that  while  W.  was  the  holder  and  payee,  and  before  it  became 
due,  W.  indorsed  it  to  the  defendant  II.,  and  delivered  it  so  indorsed  to  H., 
with  the  intention  of  divesting  himself,  and  whereby  he  did  divest  himself, 
of  all  right,  title,  and  interest  in  and  to  the  bill,  and  of  the  right  of  suing 
thereon,  and  of  indorsing  the  same  again ;  that  the  bill  was  so  indorsed  to 
H.  for  a  valuable  consideration,  and  that  H.  continued  to  be  the  holder  of 
the  bill  from  the  time  of  the  said  indorsement  thereof  to  him,  W.,  until  it 
was  delivered  to  H.  by  the  plaintiff ;  that  the  indorsement  in  the  declaration 
mentioned  consisted  merely  of  the  last-mentioned  delivery  by  H.  to  the 
plaintiff  of  the  bill  so  indorsed  by  W.,  and  that  it  was  never  indorsed  by 
W.  otherwise  than  in  this  plea  mentioned ;  and  that  it  was  delivered  so 
indorsed  by  H.  to  the  plaintiff  after  it  had  become  due  and  payable :  Held, 
by  the  Court  of  Exchequer  Chamber,  that  this  plea  was  a  good  answer  to 
the  action  in  substance ;  and  also  (reversing,  as  to  this  point,  the  judgment 
of  the  Court  of  Exchequer)  that  it  was  not  bad  in  form,  as  being  an 
argumentative  traverse  of  the  indorsement  to  the  plaintiff. 

There  were  other  pleas,  which  differed  from  this  last  only  in  stating 
(instead  of  the  allegation  that  the  delivery  of  the  bill  by  H.  to  the  plaintiff 
was  after  it  had  become  due),  that  at  the  time  when  it  was  so  delivered  to 
the  plaintiff,  he  had  notice  and  knowledge  of  all  the  matters  in  the  plea 
mentioned ;  and  that  there  was  no  consideration  for  the  delivery  of  the  bill 
to  the  plaintiff :  Held,  that  these  pleas  were  bad,  the  facts  alleged  in  them 
not  preventing  the  operation  of  an  indorsement  of  the  bill  by  H.,  which 
might  be  before  the  bill  became  due. 

Assumpsit  by  the  defendant  in  error  (the  plaintiff  below)  against 

[  *2  ]        the  plaintiffs  in  error,  (the  defendants  *below,)  on  a  bill  of  exchange, 

dated  the  3rd  of  December,  1839,  drawn  by  William  Wood  upon 

and  accepted  by  the  defendants  below,  for  payment  to  the  order  of 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  59  and  61.— A.  C. 
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the  said  W.  Wood,  six  months  after  date,  of  the  sum  of  4002.,  valae  Harmbr 
received,  in  final  settlement  of  accounts  to  that  date,  and  indorsed  stkele. 
by  W.  Wood  to  the  plaintiff  below. 

The  defendant  below,  Harmer,  let  judgment  go  by  default :  the 
other  defendants,  Benham  and  Laxton,  pleaded  {inter  alia)  as 
follows : 

Fourth  plea.  That,  after  the  defendant  had  accepted  the  said 
bill  in  the  declaration  mentioned,  and  before  the  same  became  due, 
and  before  it  was  indorsed  to  the  plaintiff  as  in  the  declaration 
mentioned,  to  wit,  on  the  day  and  year  in  the  declaration 
mentioned  as  the  day  and  year  when  the  said  bill  was  accepted 
by  the  defendants,  the  said  W.  Wood  waived  the  acceptance  of  the 
said  bill,  and  exonerated  and  discharged  the  defendants  from  the 
same,  and  from  the  payment  of  the  said  bill ;  and  that  no  person 
ever  gave  or  received  any  consideration  for  the  said  indorsement. 

The  fifth  plea  was  the  same  as  the  fourth,  except  that  it  alleged, 
in  conclusion,  that  the  bill  was  indorsed  to  the  plaintiff  after  it 
became  due. 

Tenth  plea.  That,  after  the  making  and  accepting  of  the  said 
bill,  and  before  the  same  became  due,  to  wit,  on  the  day  and  year 
in  the  declaration  mentioned  as  the  day  and  year  when  the  said 
bill  was  accepted,  the  same  was  delivered,  so  accepted  by  the 
defendants,  to  the  said  W.  Wood;  and  the  defendants  say,  that, 
after  the  said  bill  was  so  accepted  and  so  delivered  as  aforesaid, 
and  while  the  said  W.  Wood  was  the  holder  and  payee  thereof,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  said  W.  Wood  indorsed 
the  said  bill  to  the  said  defendant  James  Harmer,  and  then 
delivered  the  said  bill  so  indorsed  to  the  said  J.  Harmer,  with 
the  intention  of  divesting  himself  the  said  W.  Wood,  and  whereby 
the  said  W.  Wood  did  divest  *himself  the  said  W.  Wood,  of  all  [  •a  ] 
right,  title,  and  interest  of,  in,  and  to  the  said  bill,  and  of  the 
right  of  suing  thereon  when  the  same  should  become  due,  and  of 
indorsing  the  same  again.  And  the  defendants  further  say,  that 
when  the  said  bill  was  so  indorsed  to  the  said  J.  Harmer,  it  was 
indorsed  for  a  good  and  valuable  consideration  then  therefore  paid 
by  the  said  J.  Harmer  to  the  said  W.  Wood  in  that  behalf,  to  wit, 
the  sum  of  8802.  And  the  defendants  say,  that  the  said  J.  Harmer 
continued  to  be  and  was  the  holder  and  possessor  of,  and  the 
person  entitled  to  the  said  bill,  always  from  the  time  of  the 
indorsement  thereof  by  the  said  W.  Wood  until  the  said  bill  was 
afterwards,  to  wit,  on  the  1st  day  of  January,  1845,  delivered  by 
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Habmeb  the  said  J.  Harmer  to  the  plaintiff.  And  the  defendants  say,  that 
Ste^Jlr.  ^^^^  indorsement  in  the  declaration  mentioned  consists  merely  of 
the  said  last-mentioned  delivery  by  the  said  J.  Harmer  to  the 
plaintiff  of  the  said  bill  so  indorsed  by  the  said  W.  Wood,  and  that 
the  said  bill  was  never  indorsed  by  the  said  W.  Wood,  otherwise 
than  as  in  this  plea  mentioned ;  and  that,  before  and  at  the  time 
when  the  said  bill  was  so  delivered  to  the  plaintiff  by  the  said 
J.  Harmer,  the  plaintiff  had  notice  and  knowledge  of  all  the  facts, 
matters,  and  things  in  this  plea  mentioned.    Verification. 

The  eleventh  plea  differed  from  the  tenth  only  in  stating  (instead 
of  the  allegation  of  notice)  that  no  person  ever  gave  or  received  any 
consideration  for  the  said  delivery  of  the  bill  to  the  plaintiff  so 
indorsed  as  aforesaid.  The  twelfth  plea  was  also  similar  to  the 
tenth,  except  that  it  alleged  that  the  bill  was  delivered  so  indorsed 
by  Harmer  to  the  plaintiff  after  it  had  become  due  and  payable,  to 
wit,  &c. 

The  plaintiff  demurred  specially  to  all  the  above  pleas.    The 

causes  of  demurrer  stated  as  to  the  fourth  and  fifth  pleas,  were, 

(in  substance,)  that  it  was  not  alleged  in  them,  that  Wood,  at  the 

[  *4  ]        time  he  waived  the  acceptance  of  the  *bill,  and  exonerated  and 

discharged  the  defendants  from  the  payment  thereof,  as  in  those 

pleas  mentioned,   was  the  holder  of  the   bill,  or  otherwise  so 

situated  as  to  make  such  waiver,  &c.  of  any  force  or  effect,  it 

being  perfectly  consistent  with  the  pleas,  that  at  the  time  of  such 

waiver,  &c..  Wood  had  parted  with  the  possession  of  and  all  control 

over  the  bill,  by  indorsing,  delivering,  or  assigning  the  same  to 

some  person  other  than  the  plaintiff,  or  otherwise.     That  it  was 

not  specifically  stated  in  the  pleas,  how  or  in  what  way  Wood 

waived  the  acceptance,  &c. ;  and  if  it  was  meant  that  such  waiver, 

&c.,  was  effected  by  some  contract  or  agreement,  then,  inasmuch  as 

the  bill  was,  upon  the  face  of  the  declaration,  an  inland  bill  of 

exchange,  the  acceptance  whereof  was  required  to  be  in  writing, 

such  contract  or  agreement,  in  order  to  have  effected  such  waiver, 

&c.,  ought  to  and  necessarily  must    have    been  a  contract  or 

agreement  in  writing,  and  should  have  been  alleged  in  the  pleas 

to  be  such. 

The  causes  of  demurrer  to  the  tenth,  eleventh,  and  twelfth  pleas 
were,  that  the  allegation  in  those  pleas,  that  Wood  indorsed  and 
delivered  the  bill  to  the  defendant  Harmer,  with  the  intention  of 
divesting  himself,  and  whereby  he  divested  himself,  of  all  right, 
title,  and  interest  of,  in,  and  to  the  bill,  «SI:;c.  was  mere  surplusage. 
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immaterial  and  insensible,  and  was  a  mere  inference  of  law,  viz.     Harmkr 

r. 

that  which  arises  from  the  fact  of  an  indorsement  in  blank.    That      stkslb. 

these  pleas  famished  no  answer  to  the  declaration,  inasmuch 

as  it  was  not  alleged  in  them  that  the  bill  was  accepted  by  the 

defendants  without  consideration,  or  that  Wood  was  the  drawer, 

payee,    and    holder    thereof    without    consideration;    and,    even 

assuming  that  the  defendant  Harmer  could  not  have  sued  the 

acceptors  on  the  bill  as  the  indorsee  of  Wood,  yet  the  mere  fact 

of  the  bill  having  passed  through  the  hands  of  the  defendant 

Harmer  for  a  good  consideration  was  wholly  immaterial,  and  was 

in  no  way  a  discharge  of  the  liability  of  the  defendants  to  be  sued 

*thereon  by  the  plaintiff  as  the  indorsee  of  Wood,  or  to  paying  him        [  **  ] 

(the  plaintiff)  the  full  amount  of  the  bill ;   and  that  the  pleas 

professed  to  be  pleas  in  confession  and  avoidance,  but  in  fact 

amounted  to  and  were  pleas  in  denial  of  the  indorsement  of  the 

bill,  and  should,  therefore,  have  concluded  to  the  country,  and  not 

with  a  verification.    Joinders  in  demurrer. 

On  the  argument  of  these  demurrers,  the  Court  of  Exchequer 

gave  judgment  for  the  plaintiff  below  (i).     Upon  this  judgment  a 

writ  of  error  was  brought  into  this  Court,  and  the  case  was  argued 

on  the  27th  of  November,  1846  (2),  by 

• 
Phipson,  for  the  plaintiff  in  error : 

The  pleas  demurred  to  are  good.  With  respect  to  the  fourth  and 
fifth  pleas,  they  show  sufficiently  that  the  waiver  by  Wood  of  his 
acceptance  must  have  been  while  the  bill  was  in  his  hands  as 
payee.    •     ♦    * 

Next,  the  fourth  and  fifth  pleas  are  good  in  substance.  There  is  ^  ^  1 
no  doubt  that  the  holder  of  a  bill  may,  by  express  declaration, 
discharge  any  of  the  parties  to  the  bill  from  their  liability,  without 
receiving  payment,  or  delivering  up  the  bill :  Story  on  Bills,  292  ; 
Dingwall  v.  Dunster  (3),  Walpole  v.  Pnlteney  (4),  Wheatley  v. 
Tricker  (6) ;  and  the  same  authorities  show,  that  whether  the  facts 
pleaded  amounted  to  a  waiver  of  the  acceptance,  is  a  question  for 
the  consideration  of  the  jury. 

(WiLDB,  Ch.  J. :  The  difficulty  is  as  to  the  form  of  the  pleas. 
Suppose  Wood  indorsed  the  bill  to  A.,  and  A.  to  B.,  and  it  then 

(1)  14  M.  ft  W.  831.  (3)  Doug.  247. 

(2)  Before  Wilde,  Ch.  J.,  Patteson,  (4)  Cited  LI  249. 
J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  (5)  1  Camp.  35. 
J.,  Wightnuin,  J.,  and  Williams,  J. 
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Harmeb      got  back  to  Wood,  and  was  subsequently  delivered  by  him  to  the 
Stbelb.      plaintiff,  the  waiver  might,  consistently  with  all  that  appears  in 

these  pleas,  have  been  while  it  was  in  Wood's  hands  on  the  last 

occasion.) 

No  doubt  that  is  possible;  all  that  is  contended  for  is,  that  the 
pleas  are  certain  to  a  common  intent,  and  that  all  such  facts 
should  be  replied.  In  King  v.  Oillett  (i),  where,  to  a  declaration 
in  assumpsit  founded  on  mutual  promises  to  marry  within  a 
reasonable  time,  the  defendant  pleaded,  that  after  the  promise, 
and  before  breach  thereof,  ''  the  plaintiff  absolved,  exonerated,  and 
discharged  the  defendant  from  his  promise  and  the  perfoimance 
thereof,"  this  was  held  good,  without  stating  a  mutual  agreement 
between  the  parties  to  that  effect,  though  such  an  agreement  must 
be  proved  at  the  trial  in  order  to  prove  the  plea. 

At  all  events,  the  twelfth  plea  is  a  good  answer  to  the  action.  It 
shows  that  Wood,  the  drawer  and  payee  of  the  bill,  indorsed  it  in 
blank  and  delivered  it  for  value  to  Harmer,  one  of  the  acceptors, 

f  *7  ]  who  kept  it  until  it  was  due,  *and  afterwards  delivered  it  so 
indorsed  to  the  plaintiff.  The  argument  in  the  Court  below, 
as  to  this  plea,  was  directed  to  the  question  whether  it  was  good 
in  substance;  the  judgment  is  upon  the  ground  that  it  was  bad  in 
form,  as  amounting  to  an  argumentative  denial  of  the  indorsement 
alleged  in  the  declaration.  But  that  is  not  so.  An  argumentative 
traverse  is  where  the  pleading  by  necessary  implication  includes  a 
denial  of  some  opposite  statement;  but  here,  supposing  all  the 
facts  pleaded  to  be  proved,  the  defendants  could  not  have  succeeded 
upon  a  direct  traverse  of    the  indorsement.      *      *      The    real 

f  ***  ^  *defence,  under  this  plea,  is  the  same  as  that  in  the  case  of 
Frcakley  v.  Fox  (2) ;  namely,  that  where  the  acceptor  of  a  bill, 
or  maker  of  a  note,  pays  it,  and  keeps  it  until  it  is  due,  that  is 
an  absolute  satisfaction  of  the  instrument.  (He  cited  also 
Williams  on  Executors,  p.  1126,  4th  edit. ;  Wankford  v.  Warikford  (:0, 
Bartrum  v.  Caddy  {4),  Beck  v.  liohley  {5),  Callow  v.  Laurence  {e), 
and  Morley  v.  Cidveru'ell{7).) 

Martin,  contra  : 
The  fourth  and  fifth    pleas   are  bad,  both  in   form   and    in 

(1)  66  K.  R.  616  (7  M.  &  W.  55).  1  P.  &  D.  207). 

(2)  32  R  B.  605  (9  B.  &  C.  130).  (5)  1  H.  Bl.  89. 

(3)  1  Salk.  299.  (6)  15  R.  B.  423  (3  M.  &  S.  95). 

(4)  48  B,  B,  502  (9  Ad,  &  El  275 ;  (7)  66  B,  B.  676  (7  M,  &  W.  174). 
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substance.    First,  as  to  their  form.    It  is  not  easy  to  understand      harukb 
the  distinction  between  the  three  descriptions  of  certainty  stated      Steele. 
by  Lord  Coke  in  Co.  Litt.  803  a.     But  these  pleas  do  not  show 
with  any  certainty  at  all  that  Wood  was  the  holder  and  payee 
of  the  bill  at  the  time  of  the  alleged  waiver  of  the  acceptance 
by  him.     •    *    * 

Secondly,  these  pleas  are  bad  in  substance.  The  liability  on  a 
bill  of  exchange  is  a  present  debt,  though  it  is  generally  to  be 
satisfied  at  a  future  time;  and  it  can  be  discharged  only  by 
a  contract  of  the  same  nature  as  would  discharge  an  ordinary 
existing  debt  already  due.  By  the  acceptance,  the  acceptor 
becomes  absolutely  bound  to  pay  the  bill ;  and  for  his  discharge 
from  that  liability,  there  must,  as  in  all  other  cases,  be  a  good 
consideration.  When  the  authorities  speak  of  a  ''  waiver ''  or  **  dis- 
charge "  of  the  acceptance,  they  mean  a  waiver  or  discharge  upon  a 
consideration.  ♦  •  With  respect  to  the  case  of  King  v.  Oillett  (i),  t  ^  ] 
that  related  to  a  contract  of  a  peculiar  nature — the  contract  to 
marry ;  and  the  Court,  upon  the  argument,  were  strongly  disposed 
to  hold  the  plea  bad*,  and  only  decided  otherwise  on  the  authority 
of  some  old  cases  which  appeared  to  be  precisely  in  point. 

Lastly,  the  twelfth  plea  is  bad,  as  well  in  substance  as  in  form. 
With  respect  to  the  case  of  Freakley  v.  Fox  (2),  on  which  it  is  said 
to  be  founded,  that  case  was  merely  an  instance  of  the  old  rule  of 
law,  that  the  creating  of  a  man's  debtor  his  executor,  is  an 
extinguishment  of  the  debt.  Morley  v.  Culverwell  (3)  is  rather  an 
authority  for  the  plaintiff.  There  it  was  held,  that  where  the 
drawer  of  a  bill,  before  it  became  due,  agreed  with  the  acceptor, 
that  on  his  giving  a  mortgage  security  for  the  amount,  he,  the 
drawer,  should  deliver  up  the  bill  to  him  as  discharged  and  fully 
satisfied,  and  the  acceptor  accordingly  executed  the  mortgage  and 
received  back  the  bill,  the  drawer  was  liable  on  the  bill  to  a  party 
to  whom  the  acceptor  afterwards,  before  it  became  due,  indorsed  it 
for  value.  Pabkb,  B.  says  in  that  case (4),  ''The  question  is, 
whether  the  fact  *of  the  acceptor  having  satisfied  the  bill  before  it  [  *io  ] 
became  due,  is  any  defence  against  a  bond  fide  indorsee.  I  am  of 
opinion  that  nothing  will  discharge  the  acceptor  or  the  drawer 
except  payment  according  to  the  law  merchant — that  is,  payment 
of  the  bill  at  maturity.''  The  cases  on  which  the  judgment  in 
Freakley  v.  Fox  was  founded  are  collected  in  Williams  on  Executors, 

(1)  36  R.  R.  61fi  (7  M.  &  W.  65).  (3)  56  E.  R.  676  (7  M.  &  W.  174). 

fi)  32  E.  R.  603  (9  B.  &  C.  130).  (4)  56  R.  R.  683  (7  M.  &  W.  182). 
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Habmbb  p.  1126,  4th  edit.,  but  they  are  not  applicable  here.  There  is  no 
Steblb.  reason  why  a  man  should  be  deprived  of  his  right  to  be  paid  the 
debt  due  upon  a  bill  of  exchange,  because  on  the  day  when  it 
became  due  he  happened  to  be  the  owner  of  it.  There  is  no  legal 
extinguishment  of  the  debt.  The  only  difficulty  is  the  technical 
one  which  arises  from  the  circumstance  of  the  same  party  being 
plaintiff  and  defendant.  As  soon  as  that  is  removed  by  the  indorse- 
ment of  the  bill  to  another  person,  no  objection  remains  (i). 

But  this  plea  is  also  clearly  bad  in  point  of  form,  as  amounting 
to  an  argumentative  traverse  of  the  indorsement  to  the  plaintiff. 
It  admits  only  that  the  plaintiff  was  owner  of  the  bill  by  delivery, 
and  not  by  indorsement.  Then  it  ought  to  have  alleged  an  indorse- 
ment to  Harmer  in  blank,  so  that  he  could  by  simple  delivery 
transfer  it  to  the  plaintiff. 

Phipson,  in  his  reply,  admitted,  as  to  the  fourth  and  fifth  pleas, 

that  there  could  not  be  a  good  waiver  of  the  acceptance  after  the 

bill  was  due,  without  a  consideration  for  such  waiver ;  but  that  the 

plea  was  sufficient,  without  setting  out  the  facts,  on  the  authority 

of  King  v.  Oillett,  the  question  of  the  sufficiency  of  the  waiver,  and 

of  the  validity  of  the  consideration  for  it,  being  for  the  consideration 

of  the  jury. 

Cur,  adv,  tmlt. 

The  judgment  of  the  Court  was  now  delivered  by 

[  11  ]  Wilde,  Ch.  J.  (His  Lordship  stated  the  pleadings,  and  proceeded): — 
The  question  is,  whether  all  the  pleas  demurred  to  are  bad  in 
law,  or  whether  some  one  or  more  of  them  be  good.  With  respect 
to  the  fourth  and  fifth  pleas,  which  state  that  the  drawer  of  the  bill 
(Wood),  before  the  indorsement  to  the  plaintiff,  waived  the  accept- 
ance, and  exonerated  the  acceptors,  and  that  the  indorsement  was, 
as  stated  in  the  fourth  plea,  without  consideration,  or,  as  in  the  fifth 
plea,  after  the  bill  was  due,  we  are  clearly  of  opinion  that  they 
are  insufficient,  in  not  showing  that  Wood  was  the  holder  of  the 
bill  at  the  time  of  the  alleged  waiver.  It  is  quite  consistent  with 
these  pleas,  that  Wood  indorsed  the  bill  in  blank,  and  put  it  in  cir- 
culation, and  afterwards,  and  before  the  bill  reached  the  plaintiff, 
made  the  waiver  and  discharge  mentioned  in  the  pleas ;  and  such  a 
waiver  would  clearly  be  inoperative  against  the  plaintiff.  (His 
Lordship  then  adverted  to  other  pleas,  on  which  no  argument  took 
place  in  this  Court,  and  which  were  also  held  to  be  bad.) 
(1)  Per  Pabkb,  B.,  14  M.  &  W.  839. 


▼OL.  I.XXX.]        1849.    EX.  CH.    4  EX.  11—12.  467 

Bat  the  argument  in  this  Gonrt  tamed  principally  on  the  tenth,  Harmbb 
eleventh,  and  twelfth  pleas,  which  it  will  therefore  be  proper  more  stkklk. 
fully  to  consider.  As  to  the  tenth  and  eleventh  pleas,  we  agree  in 
the  opinion  intimated  by  the  Court  of  Exchequer,  though  not 
formally  pronounced,  that  those  pleas,  supposing  them  not  to 
contain  a  denial  of  the  indorsement,  are  defective  in  substance,  as 
not  aflFording  any  sufficient  answer  to  the  action.  The  answer  (on 
this  supposition)  which  is  set  up  by  those  pleas  is,  that,  before  the 
bill  was  indorsed  to  the  plaintiff,  and  before  it  was  payable  by  its 
terms,  Harmer,  one  of  the  acceptors,  and  through  whom  the  plaintiff 
claims,  was  the  holder  of  the  bill  for  a  valuable  consideration,  and 
that  the  plaintiff  took  the  bill  with  notice,  or  without  consideration. 
But  we  think  that  it  is  no  objection  to  the  negotiability  of  a  bill, 
that  it  has,  during  its  currency,  before  it  was  payable,  become  the 
property  of  one  of  the  acceptors.  Until  the  *time  for  payment  E  •i^  ] 
arrives,  the  contract  of  the  acceptors  is  unperformed,  and  incapable 
of  being  performed,  and  the  right  to  sue  upon  it  may  be  transferred 
with  the  property  on  the  bill  by  any  lawful  owner  of  it ;  and  it  is  no 
objection  to  such  transfer,  or  to  an  action  brought  by  one  claiming 
under  it,  that  the  party  making  it  would  have  been  incapacitated  to 
sue,  if  he  had  retained  the  bill  till  maturity.  The  circumstances  of 
the  plaintiff  having  notice  of  the  facts  of  the  pleas,  or  of  no  con- 
sideration having  been  given  for  the  indorsement  to  him,  will  not 
aid  the  pleas,  inasmuch  as  those  facts  do  not  show  any  reason  why 
the  defendants,  who  plead  them,  (who  must  be  taken  to  have  had 
value  for  the  acceptance,)  should  not  pay  to  any  bond  fide 
holder,  whether  for  value  or  with  notice  or  not.  We  think, 
therefore,  the  tenth  and  eleventh  pleas  had  in  substance,  in  so  far 
as  they  rely  on  the  fact  of  Harmer  having  been  the  holder  of  the 
bill ;  and  though,  if  they  contained  a  traverse  of  the  indorsement, 
they  would  be  good  in  substance,  yet,  as  they  would  be  bad  in 
form,  for  not  concluding  to  the  country,  it  is  not  necessary,  with 
reference  to  these  pleas,  to  determine  whether  they  do  or  do  not 
traverse  the  indorsement.  They  are  bad  on  either  supposition ; 
in  substance  if  they  do  not,  and  in  form  if  they  do,  contain 
such  traversa 

The  twelfth  plea,  on  which  the  defendants  more  particularly 
relied,  requires  a  separate  consideration.  That  plea  in  effect  states, 
like  the  tenth  and  eleventh,  that  while  Wood  was  the  holder  and 
payee  of  the  hill,  and  before  it  became  due,  he  indorsed  and  delivered 
it  to  Harmer^  one  of  the  acceptors  and  of  the  defendants  below, 
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Harm  KB  f^j,  ^  valuable  consideration,  who  became  and  continued  the  holder 
Stbklk.  of  it  till  he  delivered  it  to  the  plaintiff ;  and  that  the  indorsement 
to  the  plaintiff,  mentioned  in  the  declaration,  consisted  merely  of 
delivery  by  Harmer  to  the  plaintiff  of  the  bill  so  indorsed  by  Wood. 
After  this  statement,  which  the  twelfth  plea  contains  in  common 
[  *J3  ]  with  the  tenth  and  *eleventh,  the  twelfth  plea  adds,  that  the 
bill  was  delivered  by  Harmer  to  the  plaintiff  after  it  became 
due.  The  Court  of  Exchequer  gave  no  decision  as  to  the  validity 
of  this  plea  in  substance,  though  they  appear  to  have  had  con- 
siderable doubt  whether  it  would  not  have  been,  if  good  in  form,  a 
sufficient  answer  to  the  declaration.  The  substantial  answer  which 
it  was  contended  the  plea  gives  to  the  declaration  is,  that  the  bill, 
at  the  time  it  became  due,  was  in  the  hands  and  the  property  of 
one  of  the  three  acceptors,  who  were  liable  to  pay;  and  that  the 
present  liability  to  pay,  and  present  right  to  receive,  the  amount  of 
the  bill,  concurring  in  the  same  person,  operated  as  a  payment  and 
performance  of  the  contract  of  acceptance,  on  which,  consequently, 
no  action  could  afterwards  be  maintained.  And  we  are  of  opinion 
that  this  is  a  good  ground  of  defence  in  substance.  There  is  no 
doubt  that,  when  a  bill  has  been  paid  at  maturity  by  a  sole 
acceptor  to  a  third  person,  who  is  the  holder,  no  action  can  after- 
wards be  brought  upon  the  acceptance ;  and  it  is  equally  certain, 
that  if  one  of  several  joint  acceptors  pays  the  bill  at  maturity  to 
such  third  person,  being  the  holder,  the  contract  of  acceptance  is 
performed,  and  no  action  can  be  maintained  upon  it.  It  is  true 
that,  in  this  latter  case,  it  may  be  that  the  acceptor  who  has  paid 
the  bill  may  have  a  right  of  action  against  the  other  joint  acceptors 
for  contribution,  if  the  state  of  accounts  between  them,  or  the  terms 
on  which  they  agreed  with  one  another  to  become  joint  acceptors, 
should  afford  ground  for  such  an  action ;  but  that  action  would  not 
be  on  the  contract  of  acceptance,  or  on  the  bill,  but  on  a  different 
contract,  arising  out  of  the  state  of  accounts  between  the  joint 
acceptors,  or  the  terms  on  which  they  agreed  together  to  accept ; 
and  the  right  to  bring  it  would  not  be  capable  of  being  transferred 
by  act  of  the  parties,  by  indorsement  of  the  bill,  or  otherwise.  If, 
therefore,  the  defendant  Harmer,  instead  of  becoming  the  holder, 
[  *i^  ]  by  giving  value  for  it  before  it  was  due,  and  ^retaining  it  till  it  was 
due,  had  acquired  it  by  paying  the  amount  to  a  third  person,  being 
the  holder,  when  the  bill  arrived  at  maturity,  there  seems  to  be  no 
doubt  that  all  right  of  action  on  the  acceptance  would  have  been 
extinguished.    And  it  appears  to  us,  on  the  authority  of  the  case  of 
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Freakley  v.  Fox  (i),  and  on  principle,  that  the  fact  of  the  defendant  Harmbr 
Harmer,  one  of  the  acceptors,  being  at  the  time  the  bill  became  due  STBBnR. 
the  holder,  and  entitled  to  receive  as  well  as  liable  to  pay  the  amount 
of  the  bill,  operated,  in  respect  of  all  the  defendants,  as  a  per- 
formance of  the  contract  to  pay  the  bill  at  maturity,  and  put  an 
end  to  the  contract  of  acceptance.  A  case  was  put  in  argument : 
suppose  there  were  three  acceptors,  one  for  the  accommodation  of 
the  other  two  ;  he  purchases  the  bill  during  its  currency,  and  retains 
it  after  it  is  due ;  may  he  not  indorse  it,  and  give  a  right  of  action 
to  his  indorsee?  We  think  the  answer  is,  that  he  cannot  give  such 
right  of  action;  that  he  may  sue  the  other  joint  makers  for  what 
may  be  due  to  him  in  respect  of  his  having  accepted  for  their 
accommodation,  and  protected  them  from  the  payment  of  the  bill, 
but  that  he  cannot  transfer  this,  or  any  other  right,  against  the 
joint  acceptors,  by  indorsing  the  bill. 

For  these  reasons,  we  think  tlie  twelfth  plea  is  a  sufficient  answer 
in  substance  to  the  Court  on  the  bill — a  question  on  which  the 
Court  of  Exchequer  pronounced  no  opinion,  but,  assuming  it  to  be 
as  we  hold  it,  that  Court  decided  the  plea,  in  common  with  the 
tenth  and  eleventh  pleas,  to  be  bad,  as  containing  an  argumentative 
traverse  or  denial  of  the  indorsement  mentioned  in  the  declaration. 
The  ground  on  which  it  was  decided  by  the  Court  of  Exchequer, 
and  contended  for  the  defendant  in  error  in  this  Court,  that  the 
last  three  pleas,  the  tenth,  eleventh,  and  twelfth,  denied  the 
indorsement,  was,  that  those  pleas  alleged  *that  the  bill  was  [  'is  ] 
indorsed  by  William  Wood  to  Harmer  for  value,  and  that  Harmer 
delivered  it  so  indorsed  to  the  plaintiff,  and  that  the  indorsement 
mentioned  in  the  declaration  consisted  merely  of  the  delivery  by 
Harmer  to  the  plaintiff  of  the  bill  so  indorsed.  These  allegations, 
it  was  considered  by  the  Court  of  Exchequer,  and  contended  by  the 
counsel  for  the  defendant  in  error,  amounted  to  a  denial  of  the 
indorsement  mentioned  in  the  declaration,  inasmuch  as  the  indorse- 
ment by  Wood  to  Harmer,  mentioned  in  the  plea,  may  possibly 
have  been  a  special  and  restricted  one,  so  that  the  bill  could  not  pass 
by  delivery  only  from  Hanner  to  the  plaintiff ;  and  thus  an  indorse- 
ment, consisting  only  of  the  indorsement  to  Harmer,  and  the 
delivery  by  him  to  the  plaintiff,  would  be  no  indorsement  to  the 
plaintiff  at  all.     But  we  think  this  objection  cannot  be  sustained. 

There  is  no  doubt  that  a  statement  in  pleading,  that  a  bill  was 
indorsed  by  A.  to  B.,  comprehends  equally  a  special  and  a  general 

(1)  32  R.  B.  605  (9  B.  &  C.  130). 
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Habmeb  indorsement.  By  a  special  indorsement,  the  indorser  directs  the 
Stkelb.  money  to  be  paid  to  a  particular  person  mentioned  in  the  indorsement, 
or  his  order ;  and,  by  a  general  indorsement,  or  an  indorsement  in 
blank,  he  directs  it  to  be  paid  to  any  lawful  holder  of  the  bill ;  and 
any  particular  lawful  holder,  being  comprehended  in  the  class  to  any 
one  of  whom  payment  is  to  be  made,  may  properly  be  described  as  a 
person  to  whom  payment  is  directed  to  be  made,  or  to  whom  the 
bill  is  indorsed  ;  and  such  description  is  in  daily  use  in  pleading, 
in  which  an  indorsement  in  blank  is  constantly  described  as  an 
indorsement  to  the  person  to  whom  a  bill  so  indorsed  is  delivered 
as  indorsee.  In  the  language  of  the  Court  of  Queen's  Bench,  in 
Adams  v.  Jones  (i),  "a  bill  may  be  indorsed  to  a  party  in  two  ways, 
— either  by  a  special  indorsement,  making  it  payable  to  that  party, 
or  by  a  blank  indorsement,  and  delivery  to  that  party.  Now,  as  the 
[  ^*  ]  delivery  must  *always  be  to  a  particular  party,  to  describe  an 
indorsement  in  blank,  with  a  delivery  to  him,  as  an  indorsement 
to  him,  seems  strictly  correct ;  it  is  an  indorsement  to  him,  and  to 
no  other  person,  as  much  as  if  it  were  a  special  indorsement." 
The  allegation,  therefore,  that  Wood  indorsed  the  bill  to  Harmer, 
and  that  Harmer  delivered  it  to  the  plaintiff,  and  that  the  indorse- 
ment mentioned  in  the  declaration  consisted  in  the  delivery  by 
Harmer  to  the  plaintiff  so  indorsed,  is  not  inconsistent  with,  and 
therefore  no  denial  of,  the  indorsement  mentioned  in  the  declara- 
tion. The  indorsement  to  Harmer  might  be  in  blank,  and  if  it 
were,  would  be  properly  described  in  the  plea  as  an  indorsement  to 
him;  and  the  plea,  by  alleging  that  the  indorsement  by  Wood  to 
the  plaintiff,  mentioned  in  the  declaration,  consisted  of  an  indorse- 
ment by  Wood  to  Harmer,  and  delivery  by  Harmer  to  the  plaintiff, 
does  in  effect  aver  that  the  indorsement  by  Wood  to  Harmer, 
which  was  before  mentioned  generally,  was  that  species  of  indorse- 
ment which  would  make  a  delivery  by  Harmer  to  the  plaintiff 
amount  to  an  indorsement,  that  is,  an  indorsement  in  blank.  The 
plea,  therefore,  in  stating  that  the  indorsement  mentioned  in  the 
declaration  consists  of  the  indorsement  to  Harmer  and  the  delivery 
to  the  plaintiff,  may  be  considered  as  not  denying  the  indorsement 
in  the  declaration,  but  expressly  admitting  it,  and  specifying  the 
manner  in  which  it  took  place.  But,  if  the  true  construction  of 
the  plea  left  it  uncertain  whether  the  indorsement  to  Harmer  was 
general  or  special,  it  is  by  no  means  to  be  conceded  that  the  plea 
would  therefore  be  bad.      It  shows  a  substantial  answer  to  the 

(1)  12  Ad.  &  EL  459. 
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declaration,  in  showing  that  the  bill  was  in  effect  paid,  and  the      Haburr 

contract  of  acceptance  put  an  end  to  before  it  came  to  the  plaintiff.      steblb. 

This  is  the  answer  that  the  plea  relies  on,  and  it  is  difficult  to  say 

that  the  defendant,  even  if  his  plea,  introducing  this  answer,  showed 

that  there  might  be  another  answer  (the  want  of  indorsement), 

which  he  does  not  rely  on,  should  *be  deprived  of  the  benefit  of       I  *17  ] 

the  more  substantial  answer  which  he  relies  on.     We  are  of  opinion, 

therefore,  that  the  objection  to  the  form  of  the  twelfth  plea  fails, 

and  that  the  judgment  for  the  plaintiff  on  the  demurrer  to  that  plea 

must  be  reversed,  and  judgment  given  for  the  defendant. 

Jtidginent  reversed  accordingly. 


MOLTON  AND  Wife  v.   CAMROUX(l). 


1849. 
Feb,  6, 6. 
(4  Ex.  17—20  ;  S.  C.  18  L.  J.  Ex.  356.)  May  29. 

Unsoundness  of  mind  will  not  vacate  a  contract,  if  it  be  unknown  to  the         [17] 
other  contracting  party,  and  no  advantage  be  taken  of  the  lunatic,  especially 
where  the  contract  is  executed  in  whole  or  in  part,  so  that  the  parties 
cannot  be  restored  to  their  original  position. 

Therefore,  where  a  lunatic  pui'chased  certain  annuities  for  his  life,  of  a 
Society  which  at  the  time  had  no  knowledge  of  his  unsoundness  of  mind, 
the  transaction  being  in  the  ordinary  course  of  human  affairs,  and  fair  and. 
bond  fide  on  the  part  of  the  Society :  Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court  of  Exchequer,)  that  after  the  death  of 
the  lunatic,  his  personal  representatives  could  not  recover  back  the  premiums 
paid  for  the  annuities. 

Also,  that  it  is  the  duty  of  the  grantee  of  an  annuity  to  enrol  it  under  the 
53  Geo.  III.  c.  141  (2),  and  that  he  cannot  take  advantage  of  the  want  of 
enrolment. 

The  plaintiff  having  brought  a  writ  of  error  on  the  judgment  of 
the  Court  of  Exchequer  in  this  case  (a),  it  was  argued  (4)  in  last 
Hilary  vacation  (February  5  and  6),  by 

Needham  for  the  plaintiffs,  and  Gurney  for  the  defendants. 

The  arguments  were  substantially  the  same  as  those  urged  in 
the  Court  below.  The  following  additional  authorities  were  cited  : 
Plowd.  Com.  5a,  6a;  Com.  Dig.,  tit.  "Agreement,"  (A.  1);  Bac. 
Abr.,  tit.  **  Agreement,"  (A.) ;  Bracton,  lib.  5,  c.  20,  ss.  1  and  2 ; 
Hall  V.  Warren  (5),  Pitt  v.  Smith  (6),   Stock  on  Lunacy,  p.  88; 

(1)  ated,  Matthews  v.  Baxter  (1873)      s.  1.— A.  0. 

L.  E.  8  Ex.  132,  134,  42  L.  J.  Ex.  73  ;  (3)  2  Ex.  487. 

diet,  on  second  point,  Re  Tjondon  Cellu-  (4)  Before  Patteson,  J.,  Coleridge,  J., 

loid  Co,  (1888)  39  Ch.  D.  190,  203.  57  Coltman,  J.,  Maule,  J.,  Wightman,  J., 

L.  J.  Oh.  843;  Imperial  Loan  Co.  v.  Cresswell,  J.,Erle,  J.,  andWilliams,  J. 

Stone  [1892]   1  Q.   B.  599,  61  L.  J.  (5)  7  B.  B.  306  (9  Yes.  Jr.  605). 

Q.  B.  449,  0.  A.— A.  a  (6)  13  B.  B.  741  (3  Camp.  33 

(2)  Bepealedbyl7  &  18  Vict  c.  90, 
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MoLTON      Ex  parte  Clarke  (i),   Capper  v.  Dando  (2),  Sander  v.   Sander  (3), 

Camboux.     Turner  v.   Meyers  (4),    Broivning   v.   i^ean^  (5),    The   Countess  of 

[•18]        Portsmouth  *v.  jTAe  £a?-Z  of  Portsmotith  (6),  Groom  v.  Thomas  (7), 

Woods  V.  iieed  (8),  Bi/^ii  v.  ror/ce  (9),  Stephens  v.  De  Medina  (10),  and 

Weaver  y.  Ward{n). 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. : 

This  was  an  action  for  money  had  and  received  by  the  adminis- 
tratrix of  the  grantee  of  two  annuities  against  the  secretary  of  a 
Company  who  had  granted  them,  to  recover  back  the  consideration 
money. 

The  first  ground  was,  that  no  memorial  of  the  annuity  had  been 
enrolled.  The  case  of  Davis  v.  Bryan  (12)  decided,  that  it  was  the 
duty  of  the  grantee  to  procure  the  memorial,  and  that  he  cannot 
take  advantage  of  his  own  neglect  to  treat  the  grant  as  void.  The 
same  doctrine  was  held  in  Cowper  v.  Godmond  (13),  and  in  Churchill 
v.  Bertrand  (u),  though  the  points  there  determined  were  not 
precisely  the  same.  We  are  asked,  sitting  in  a  court  of  error,  to 
review  those  cases,  but  we  are  of  opinion  that  the  doctrine  laid 
down  in  them  is  perfectly  correct,  and  that  this  ground  of  error 
entirely  fails. 

The  second  ground  was,  that  the  contracts  for  the  annuities  were 
void,  by  reason  of  the  grantee  not  being  of  sound  mind,  and 
incapable  to  contract.  The  special  verdict  finds,  *'  that  at  the  time  of 
the  granting  of  the  annuities,  and  payment  of  the  consideration  money, 
he  was  a  lunatic,  and  of  unsound  mind,  so  as  to  be  incompetent  to 
manage  his  affairs ;  but  of  this  the  Society  had  not  at  that  time 
any  knowledge.  That  the  purchasing  of  the  annuities  was  in  the 
[  *i9  ]  ordinary  course  of  business ;  that  they  were  fair  *and  bond  fide 
transactions ;  and  that  the  grantee  appeared  to  the  Society  to  be 
of  sound  mind,  though  he  was  then  in  fact  of  unsound  mind." 
This  does  not  show  such  a  state  of  mind  in  the  grantee  as  to  render 
him  necessarily  incapable  of  knowing  the  nature  oi  his  act,  and  it 

(1)  2  Eu88.  575.  (8)  46  R.  B.  761  (2  M.  &  W.  784). 

(2)  2  Ad.  &  El.  458.  (9)  63  E.  E.  337  (6  Scott,  N.  B.  283). 

(3)  2  CoU.  276.  (10)  62  B.  B.  395  (4  Q.  B.  422). 

(4)  1  Hagg.  Con.  Bep.  414.  (11)  Hob.  134. 

(5)  2  Ph.  69.  (12)  30  B.  B.  491  (6  B.  &  0.  651). 

(6)  1  Hagg.  Eocl.  Bep.  355.  (13)  9  Bing.  748. 

(7)  2  Id.  436.  (14)  3  Q.  B.  668. 
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negatives  all  knowledge  by  the  Society  of  his  state  of  mind,  and      Molton 
any  suspicion  whatever  of  fraud  or  unfairness  of  any  kind.  camroux. 

The  question,  therefore,  is  broadly  raised,  whether  the  mere  fact 
of  unsoundness  of  mind,  which  was  not  apparent,  is  sufficient  to 
vacate  a  fair  contract  executed  by  the  grantee,  by  payment  of  the 
consideration  money,  and  intended  bond  Me  to  be  executed  by  the 
grantor,  by  payment  of  the  annuity.  The  old  doctrine  was,  that  a 
man  could  not  set  up  his  own  lunacy,  though  such  as  that  he  did 
not  know  what  he  was  about  in  contracting,  and  the  same  doctrine 
was  applied  to  drunkenness.  It  is  true  that  there  are  some 
exceptions  in  the  old  authorities,  and  the  doctrine  is  not  laid  down 
uniformly  with  perfect  distinctness ;  but,  in  general,  it  was  as  above 
stated.  Modern  cases  have  qualified  it,  and  enabled  a  man,  or  his 
representatives,  to  show  that  he  was  so  lunatic,  or  drunk,  as  not 
to  know  what  he  was  about  when  he  made  a  promise,  or  sealed  an 
instrument.  This  special  verdict  hardly  shows  any  such  state  of 
mind ;  but,  even  if  it  did,  the  modern  cases  show,  that  when  that 
state  of  mind  was  unknown  to  the  other  contracting  party,  and  no 
advantage  was  taken  of  the  lunatic,  the  defence  cannot  prevail, 
especially  where  the  contract  is  not  merely  executory,  but  executed 
in  the  whole  or  in  part,  and  the  parties  cannot  be  restored  altogether 
to  their  original  position.  The  cases  which  are  apparently  the 
strongest  for  the  defendant  are  those  of  contracts  of  marriage, 
decided  in  the  Ecclesiastical  Courts.  But  all  those  cases  are  such 
that  the  other  contracting  party  must  have  known,  or  have  had  the 
greatest  reason  to  believe,  that  the  unsound  state  of  mind  existed, 
^although  they  do  not  appear  to  have  been  decided  on  that  precise  [  *20  ] 
ground. 

The  authorities  on  the  subject  were  cited  at  the  Bar,  and  in  the 
judgment  of  the  Court  below,  so  fully,  that  it  is  not  necessary  for 
us  to  go  through  them.  We  are  of  opinion  that  they  fully  establish 
the  limited  doctrine  above  mentioned ;  and  that,  according  to  the 
facts  stated  in  this  special  verdict,  the  contract  in  question  was  not 
void  at  law,  so  as  to  enable  the  representatives  of  the  grantee  to 
maintain  this  action  for  money  had  and  received. 

Judgment  affirmed. 
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IN    THE  COURT  OF    EXCHEQUER. 


1849.  NESS  V.  ARMSTEONG  (1). 

Afav  8.  30. 

_  (4  Ex.  21—26 ;  S.  C.  18  L.  J.  Ex.  473  ;  7  Dowl.  &  L.  73  ;   13  Jur.  874.) 

[  ^^  ]  The  deed  of  settlement  of  a  joint-stock  banking  copartnership,  established 

under  the  7  Geo.  IV.  c.  46,  provided  that  the  executor  of  a  deceased  share- 
holder should  not  be  a  member  of  the  Company  in  respect  of  such  shares, 
but  should  be  at  liberty  to  sell  the  shares,  or  at  his  option  to  become  a 
member  on  complying  with  certain  provisions  ;  and  that,  if  he  did  not  elect 
to  become  a  member,  he  was  not  to  be  entitled  to  any  dividend  accruing* 
due  after  the  testator's  death  :  Held,  that  the  executor  of  a  deceased  share- 
holder who  received  a  dividend  which  accrued  due  after  the  death  of  his 
testator,  but  had  not  complied  with  the  provisions  of  the  deed  of  settlement, 
was  not  a  member  for  the  purpose  of  execution  against  him  by  scire /aa  as 
on  a  judgment  against  the  public  officer  of  the  Company. 

Scire  facias  (2)  against  the  defendant  on  a  judgment  obtained 
against  the  public  officer  of  the  North  of  England  Joint-stock 
Banking  Company.  The  scire  Jacias  alleged  that  the  defendant,  at 
the  time  of  the  issuing  of  the  writ,  was  a  member  of  the  Company. 
That  allegation  was  traversed  by  the  plea ;  upon  which  issue  was 
joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Northumberland 
Summer  Assizes,  it  appeared  that  the  defendant  was  executor,  and 
had  proved  the  will,  of  one  Hedley,  who  at  his  decease,  in  May, 
1844,  was  a  duly  registered  shareholder  in  the  North  of  England 
Joint-stock  Banking  Company.  The  defendant,  since  the  death, 
had  received  one  dividend  in  respect  of  his  testator's  shares,  but 
he  had  done  no  other  act  to  make  himself  a  shareholder.  In  the 
Stamp  Office  return  of  1845,  Hedley's  shares  were  described  as 
belonging  to  Hedley's  executor.  The  deed  of  settlement  of  the 
Company  was  in  evidence,  the  28th  clause  of  which  provides  that 
the  executor  of  any  deceased  shareholder  shall  not  be  a  member 
of  the  Company  in  respect  of  such  shares,  but  he  shall  be  at  liberty 
to  sell  the  shares,  or,  at  his  option,  to  become  a  member,  on  com- 
plying with  the  provisions  thereinafter  contained.  Sect.  29  provides, 
that  any  executor  desirous  of  becoming  a  member  of  the  Company 
in  respect  of  his  testator's  shares,  shall  give  notice  in  writing  at 
[  •22  ]  the  banking-house  of  the  *Company  in  Newcastle  of  such  his  desire, 
specifying  the  shares  in  respect  of  which  he  claims  to  be  a  member, 

(1)  Cited,  Houldsworth  v.  Evans  (2)  See  now  R.  S.  C.  Ord.  XLII. 
(1868)  L.  R.  3  H.  L.  263,  283,  37  r.  23  (d)  and  Ch.  Arch.  Pr.  14th  ed. 
L.  J.  Ch.  800.— A.  C.  1086.— A.  0. 


VOL.  Lxxx.]  1849.     EX.    4  EX.  22—23.  465 

and  thereupon  he  shall  become  a  member  in  respect  of  such  shares,  Ness 
and  shall  have  the  same  transferred  into  his  name  accordingly,  armstbong. 
and  shall  be  personally  charged  with  the  duties  and  liabilities 
incident  to  ownership.  By  clause  80,  the  executor  of  a  deceased 
shareholder  who  shall  not,  under  clause  29,  elect  to  become  a 
member,  shall  be  entitled  to  all  dividends  accruing  due  before  his 
title  as  executor  accrued,  but  not  to  any  dividends  accruing  due 
afterwards.  By  clause  81 ,  all  parties  in  whom  any  shares  vest  as 
executors,  are  required  to  execute  the  deed  of  settlement  within  six 
months  after  notice  in  writing  for  that  purpose,  otherwise  their 
shares  shall  be  forfeited. 

Under  these  circumstances,  it  was  objected,  on  behalf  of  the 
defendant,  that  he  was  not  liable  as  a  shareholder.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Knoivles  and  Manisty  showed  cause  (May  8) : 

The  only  mode  of  proceeding  against  the  members  of  a  banking 
co-partnership,  established  under  the  7  Geo.  IV.  c.  46,  is  by  scire 
facias  on  a  judgment  against  the  public  officer  (i) :  Steward  v. 
Greaves  (2),  Ricketts  v.  Botvhay  (3),  Barker  v.  Buttress  (4).  Unless, 
therefore,  the  circumstances  of  this  case  are  sufficient  to  render  the 
executor  liable,  it  will  be  impossible  to  reach  the  estate  of  a 
deceased  shareholder.  Such  a  result  was  never  contemplated  by 
the  Legislature,  the  clear  intention  of  the  Act  being,  that  the 
property  of  every  shareholder  should  be  liable  until  three  years 
after  *he  ceased  to  be  a  member.  In  this  case  there  was  [  *^^  ] 
evidence  from  which  the  jury  might  conclude  that  the  defendant 
was  a  member.  His  conduct  is  equivalent  to  a  declaration 
to  that  effect,  which  would  have  been  evidence:  Slatterie  v. 
PooUy  (6).  By  the  28th  clause  of  the  deed  of  settlement,  the 
executor  of  a  deceased  shareholder  has  the  option  of  selling  the 
shares  vested  in  him,  or  of  becoming  a  member,  on  complying  with 
the  provisions  contained  in  the  29th  clause.  By  the  80th  clause, 
an  executor  who  does  not  elect  to  become  a  member  is  entitled  to 
the  dividends  due  on  the  shares  before  his  title  accrued,  but  not  to 
any  subsequent  dividends.    Now  here  the  executor  received  the 

(1)  See  ante,  p.  464,  w.  (2).  (4)  7  Beav.  134. 

(2)  62  R.  R.  730  (10  M.  &  W.  711).  (5)  65  K.  R.  760  (6  M.  &  W.  664). 

(3)  3  C.  B.  889. 
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Ness  dividends  due  after  his  title  accraed;  and  that  affords  a  pre- 
Armstbono.  sumption  that  he  has  complied  with  the  provisions  requisite  to 
make  him  a  member.  Since  he  could  only  take  the  dividends  in 
a  particular  character,  he  is  estopped  by  his  own  act  from  saying 
that  he  does  not  fill  that  character :  Pickard  v.  Sears  {i)^  Chelten- 
ham and  Great  Westei-n  Union  Railway  Company  v.  Daniel  {2). 
Participation  in  the  profits  of  a  trading  concern  renders  a  person  a 
partner :  Qrace  v.  Smith  (3),  Waugh  v.  Carver  {A ;  and  the  reason 
is,  that  the  profits  form  a  portion  of  the  fund  upon  which  creditors 
have  a  right  to  rely  for  payment:  Pott  v.  Eyton{6).  Even  where 
the  executors  of  a  deceased  partner  continued  his  share  of  the 
partnership  property  in  trade  for  the  benefit  of  his  infant  daughter, 
they  were  held  liable  upon  a  bill  drawn  for  the  accommodation  of 
the  partnership,  and  paid  in  discharge  of  a  partnership  debt, 
although  their  names  were  not  added  to  the  firm ;  but  the  trade 
was  carried  on  by  the  other  partners  under  the  same  firm  as 
[  *24  ]  before,  and  the  executors,  *when  they  divided  the  profits  and  loss 
of  the  trade,  carried  the  same  to  the  account  of  the  infant : 
Wightman  v.  Townroe  (6) .    (They  also  cited  Harrison  v.  Heatlioi-n  (7) ,) 

Watson  and  Rew^  in  support  of  the  rule  : 

The  plaintiff  is  bound  to  establish  that  the  defendant  was  a 

member  of  the  co-partnership  at  the  time  the  writ  of  scire  facias 

issued,  whereas  he  only  proved   that  the  defendant  received   a 

dividend  in  his  character  of  executor.     If  responsible  at  all,  he 

would  be  so  not  in  his  representative  character,  but  de  bonis  propnis. 

He  has  not  complied  with  the  provisions  of  the  deed  of  settlement, 

and  that,  according  to  the  case  of  Ness  v.  Angus  (s),  excludes  him 

from  being  a  shareholder.    There  can  be  no  estoppel  unless  it  is 

mutual.      Under  the  Winding-up  Act,  11  &  12  Vict.  c.  45  (9),  the 

word  "contributory"  includes  every  "member,"  but  it  has  been 

expressly  decided  in  this  case,  that  the  defendant  is  not  liable  as  a 

contributory :  Angas'  case  (10). 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

(1)  45  B.  H.  538  (6  Ad.  &  EL  469).  (8)  3  Ex.  805. 

(2)  57  B.  R.  675  (2  Q.  B.  281).  (9)  Repealed    by    Companies    Act, 

(3)  2  W.  Bl.  997.  1862  (25  &  26  Vict.  c.  89,  s.  205) ;  see 

(4)  14  B.  B.  845  (2  H.  Bl.  235).  now  ss.  23,  38,  74  and  199  of  that  Act. 

(5)  71  B.  B.  271  (3  0.  B.  32).  —A.  0. 

(6)  14  B.  R  475  (1  M.  &  S.  412).  (10)  76  B.  B.  196  (I  De  G.  &  Sm. 

(7)  6  Man.  &  G.  81.  560). 
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Pollock,  C.  6. :  Nbss 

This  was  a  scire  facias  against  the  defendant  as  a  member  of  the   Armrt'rong. 
North  of  England  Joint-stock  Banking  Company,  to  recover  a  large 
sum  of  money  for  which  the  plaintiff  had  obtained  a  judgment 
against  the  public  officer.     (His  Lordship  then  stated  the  pleadings, 
facts,  and  clauses  of  the  deed  of  settlement,  as  above  set  forth.) 
In  the  case  of  Ness  v.  Angas  (i),  which  was  argued  last  Term  before 
my  brothers  Eolfe,  Piatt,  and  myself,  we  *had  occasion  to  consider       [  •^s  ] 
a  question  nearly  the  same  as  that  arising  in  the  present  case. 
There  the  defendant  was  not  an  executor  of  a  deceased  shareholder, 
but  the  husband  of  a  female  shareholder,  and  we  decided  that  .he 
was  not  liable,  on  the  principle,  that,  as  he  had  not  taken  the  steps 
which,  by  the  clauses  to  which  we  have  referred,  were  necessary  to 
make  him  a  member,  as  between  himself  and  the  other  shareholders, 
he  was  not  a  member  for  the  time  being  within  the  true  intent  and 
meaning  of  the  7  Geo.  IV.  c.  46,  s.  13.     We  thought  that  the 
statutory  execution  there  given  was  applicable  only  to  those  who 
were  actually  shareholders,  entitled  as  against  the  other  share- 
holders to  the  rights  of  partners  intei'  se.     On  the  argument  of  the 
present  case,  the  plaintiff's  counsel  endeavoured  to  distinguish  it 
from  Ness  v.  Angas,  on  the  ground  that  here  there  was  evidence 
from  which  it  might  be  inferred  that  the  defendant  had  done  all 
which  the  deed  required  in  order  to  entitle  him,  as  executor,  to 
become  a  member,  that  is,  that  he  had  given  the  required  notice  in 
writing,  had  caused  the  shares  to  be  transferred  into  his  name,  and 
had  (if  so  required)  executed  the  deed  of  settlement.     Inasmuch  as 
the  defendant  in   this   case  certainly   received  a  dividend  which 
accrued  due  after  the  testator's  decease,  and  which  he  was  not 
entitled  to  receive  unless  he  had  previously  become  a  member,  it  is 
impossible  to  say  that  there  was  not  some  evidence  that  he  had 
become  a  member.     But  on  the  argument  before  us  we  intimated 
our  opinion,  that  when  my  brother  Gresswbll  reserved  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  he  could  not  have  intended 
that  the  plaintiff  should  have  the  benefit  of  any  such  point  as  that 
made  by  the  plaintiff's  counsel,  and  which  the  defendant's  counsel 
contended  was  not  a  point  made  at  the  trial  at  all.    We  have  con- 
sulted my  brother  Gresswbll,  and  he  informs  us,  that  though  it 
was  certainly  understood  that  the  plaintiff  was  to  have  the  benefit, 
on  the  motion  for  the  nonsuit,  of  the  fact  that  the  executor  *had       [  *2«>  ] 
received  a  dividend  which  accrued  due  after  the  testator's  decease, 

(1)  3  Ex.  805. 
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Nkbs  yet  that  was  to  be  coupled  with  the  fact  that  he  had  not  otherwise 
Akmstbong.  caused  himself  to  be  made  a  member.  This  excludes  the  notion  of 
any  inference  to  be  deduced  from  the  receipt  of  dividends,  beyond 
the  bare  fact  of  the  receipt  itself.  And  this  being  so,  the  case  is 
undistinguishable  in  principle  from  Ness  v.  Angcts,  decided  imme- 
diately before  the  argument  in  the  present  case.  There  we  held, 
that  the  husband  of  a  female  shareholder,  who  had  not  made  him- 
self a  member  by  complying  with  the  provisions  of  the  deed,  was 
not  liable  to  an  execution  under  the  7  Geo.  IV.  c.  46,  s.  18,  as  a 
member  for  the  time  being;  and  the  sam^  principle  precisely 
applies  to  the  case  of  the  executor  of  a  deceased  shareholder.  The 
rule  for  a  nonsuit  must  therefore  be  made  absolute. 

Rule  absolute. 


[26] 


1849.       The   LEEDS  and    THIRSK  RAILWAY   COMPANY  v. 
Mar2i  FEAENLEY. 


(4  Ex.  26—32 ;  S.  C.  18  L.  J.  Ex.  330 ;  7  Dowl.  &  L.  68.) 

To  an  action  for  calls  on  railway  shares,  the  defendant  pleaded  (by 
attorney),  that,  at  the  time  of  the  making  of  the  calls,  he  was  an  infant; 
and  also,  that  at  the  time  he  became  the  holder  of  the  shares,  he  was  an 
infant :  Held,  that  the  pleas  were  bad,  it  not  appearing  that  he  became  a 
shareholder  by  contract,  and  avoided  it  (1) ;  also,  that  the  Court  could  not 
infer,  from  his  appearance  by  attorney,  that  he  was  of  full  age. 

Debt.  The  first  count  of  the  declaration  stated,  that  the 
defendant  is  the  holder  of  divers,  to  wit,  ten  shares  in  the  said 
Company,  and  is  indebted  to  the  Company  in  800Z.  in  respect  of  a 
certain  call  of,  to  wit,  5Z.  upon  each  of  the  said  shares,  and  of  a 
certain  other  call  of,  to  wit,  the  sum  of  21.  10s.  upon  each  of  the 
said  shares  (the  declaration  stated  in  the  same  form  five  other 
calls) ;  whereby  an  action  hath  accrued  to  the  Company  by  virtue 
of  the  Companies  Clauses  Consolidation  Act,  1845,  and  the  Leeds 
and  Hartlepool  Kailway  Act,  1846.  Breach,  non-payment. 
[  27  ]  The  defendant,  who  appeared  by  attorney,  pleaded,  thirdly,  as  to 

so  much  of  the  first  count  as  relates  to  the  defendant  being  indebted 
to  the  Company  for  and  in  respect  of  five  of  the  said  calls,  and  as  to 
the  alleged  debt  and  causes  of  action  in  that  count  mentioned  as  to 
those  calls,  the  defendant  says,  that  at  the  time  of  the  making  of  those 
five  calls,  and  each  of  them,  and  of  the  contracting  of  the  said  debt  in 
respect  of  the  same,  he  the  defendant  was  an  infant  within  the  age  of 
twenty-one  years,  to  wit.  of  the  age  of  twenty  years.    Verification. 

(1)  See  Hamilton  v.  Vaughan-Sherrin  Electrical  Enyiuf^ing  Co,  [1894]  3  Oh. 
689,  63  L.  J.  Ch.  795. 
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Fourthly,  as  to  so  much  of  the  first  coant  as  relates  to  the       Leeds 
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defendant  being  indebted  to  the  Company  for  and  in  respect  of  two  railway  Co. 
of  the  said  calls,  being  the  remainder  of  the  said  seven  calls,  and     n.„,„^,,^ 

r  fiARliLBY. 

being  other  than  the  said  five  calls  in  the  plea  thirdly  above 
mentioned,  and  as  to  the  causes  of  action  in  that  count  mentioned 
as  to  those  two  calls,  the  defendant  says,  that  at  the  time  of  his 
becoming  and  being  holder  of  the  said  shares  for  and  in  respect  of 
which  those  two  calls  were  made,  and  of  the  contracting  of  the  said 
debt  in  respect  of  those  two  calls,  he  the  defendant  was  an  infant 
within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty 
years.    Verification. 

Special  demurrer  to  both  pleas,  assigning  for  causes,  that  they 
are  pleaded  to  a  supposed  contract  made  between  the  plaintiffs  and 
the  defendant,  whereas  no  such  contract  is  alleged  to  have  been 
made ;  and  that  it  is  uncertain  what  is  meant  by  the  contracting 
in  the  pleas  mentioned ;  and  that  the  pleas  do  not  sufficiently 
confess  and  avow  the  said  portion  of  the  first  count ;  that  they  do 
not  show  with  sufficient  certainty  why  the  defendant  should  not  pay 
or  is  not  indebted  for  the  calls  made  in  respect  of  shares  of  which 
he  was  the  holder ;  that  they  do  not  deny  with  sufficient  certainty 
that  the  defendant  is  the  holder  of  the  shares,  or  was  such  holder 
before  or  at  the  times  of  making  the  calls.    Joinder  in  demurrer. 

Cowling  argued  in  support  of  the  demurrer,  in  the  sittings        [  28  ] 
after  last  Hilary  Term  (February  20) : 

This  declaration  is  in  the  general  form  given  by  the  26th  section 
of  the  [Companies]  Consolidation  Act,  8  &  9  Vict.  c.  16,  and  the 
defendant,  who  appears  by  attorney,  does  not  deny  that  he  was  the 
holder  of  shares,  but  merely  alleges,  that  at  the  time  of  making  the 
calls,  and  of  his  becoming  a  shareholder,  he  was  an  infant.  This 
case  is  distinguishable  from  that  of  The  Newry  and  Enniskillen 
Railway  Company  v.  Coomhe  (i),  inasmuch  as  here  it  is  not  alleged 
that  the  defendant  became  a  shareholder  by  reason  of  his  having 
subscribed  for  the  shares,  and  that  he  afterwards  repudiated  the 
contract ;  so  that,  for  aught  that  appears,  he  may  have  become  a 
shareholder  by  act  of  law.  It  is  clear  from  the  79th  section,  that 
an  infant  may  be  a  shareholder ;  and,  so  long  as  he  holds  the 
shares,  he  will  be  liable  for  the  calls,  unless  there  is  something  in 
the  Act  to  exonerate  him.  The  maxim  Transit  teira  cunt  onere 
applies.  The  plaintiffs  are  under  an  obligation  to  complete  the 
(1)  77  E.  R.  736  (3  Ex.  666). 
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railway,  and  might  be  compelled  to  do  so  by  mandamus.  In  Bac. 
Abr.  tit.  "  Infancy,"  (F),  instances  are  collected  "of  what  things  an 
infant  is  capable,  being  for  his  own  advantage  ;  "  from  which  it  is 
clear,  that  where  he  has  the  enjoyment  of  property  he  must  sustain 
the  burthen  attending  it.  Evelyn  v.  Chichester  (i)  is  an  authority 
to  the  same  effect.  It  would  seem,  from  the  case  of  Rex  v.  Sutton  (2), 
that  an  infant  inheriting  land  charged  with  repair  of  a  bridge, 
would  be  liable  to  indictment  for  non-repair.  The  language  of  the 
22nd  section  of  the  8  &  9  Vict.  c.  16,  is  very  comprehensive,  and 
renders  every  shareholder  liable  for  calls.  If  an  infant  were 
exempt,  his  shares  could  never  be  forfeited  under  the  29th  section, 
for  in  no  sense  could  he  be  said  "  to  fail  to  pay  any  call  payable  by 
him."  He  would  also  *be  exonerated  from  the  execution  to  which 
shareholders  are  liable  under  the  86th  section.  By  sect.  18,  the 
Company  are  obliged  to  register  any  infant  to  whom  shares  have 
come  by  act  of  law ;  and  can  it  be  said  that  in  such  case  he  would 
not  be  liable  for  calls  ?  The  79th  section  expressly  provides  for  the 
case  of  an  infant  voting.  Suppose  an  infant  married  a  female 
shareholder,  would  not  the  shares  vest  in  him  ?  If  not,  no  effect 
could  be  given  to  the  14th  section,  which  enables  shareholders  to 
transfer  their  shares.  In  Corpe  v.  Overton  {s),  the  authorities  are 
collected,  and,  according  to  the  note  of  Wilmot,  J.,  there  cited. 
Lord  Mansfield,  in  his  judgment  in  The  Earl  of  Buckinghamshire 
V.  Dmry  (4),  said,  "  If  an  infant  pays  money  with  his  own  hand, 
without  a  valuable  consideration,  he  cannot  get  it  back  again." 


(Parke,  B.:  In  Manby  v.  Scott  (5),  Hyde,  J.,  says,  "If  an  infant 
give  or  sell  goods,  and  deliver  them  with  his  own  hand,  he  shall 
have  no  action  of  trespass  against  the  donee  or  vendee  by  reason  of 
the  delivery ;  but  if  an  infant  give  or  sqjl  goods,  and  the  vendee  or 
donee  take  them  by  force  of  the  gift  or  sale,  the  infant  may  have 
an  action  of  trespass  against  him.") 

The  present  case  is  not  distinguishable  from  that  of  Tlie  Cork  and 
Bandon  Railway  Company  v.  Cazenove  («). 


Prentice,  contrd  : 
This  case  no  doubt  differs   from   The  Neivry  and  InniskiUen 


(1)  3  Burr.  1717. 

(2)  42  R.  R.  490  (3  Ad.  &  El.  597). 

(3)  38  R  ft.  422  (10  Bing.  252). 

(4)  Wilmot*8  Notes  of  Opinions  and 


Judgments,  177. 

(5)  1  Mod,  137. 

(6)  11  Jur.  802. 
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Railway  Company  v.  Coombe  (i),  inasmuch  as  there  the  plea  stated       lekds 
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that  the  defendant  became  a  shareholder  by  contracting  and  sub-  railway  Co. 

scribing  for  the  shares,  and  that  he  afterwards  repudiated  the    fbakslby. 

contract.    This  plea,  however,  is  more  correct  in  form.    In  the  case 

of  an  action  for  goods  sold  and  delivered,  the  plea  merely  states 

that  the  defendant  was  an  infant  at  the  time  of  the  contract,  *and  it        [  *30  ] 

is  matter  for  replication  that  he  affirmed  it  after  he  became  of  age : 

Cohen  v.  Annstrong  (2).     The  form  of  plea  is  similar  in  an  action  on 

a  bond  or  deed  (3).     In  WUliaim  v.  Moor  (4),  the  only  doubt  was 

whether  the  fact  of  ratification  should  be  replied  or  new  assigned. 

(Parke,  B.  :  This  is  not  the  ordinary  case  of  a  contract  by  an 
infant,  but  a  purchase  of  shares,  by  which  he  acquired  a  property 
in  the  possible  profits  of  the  concern.  Now,  according  to  Ketsey's 
case  (5),  and  what  is  more  distinctly  laid  down  by  Dodderidge,  J., 
in  Kirton  v.  Eliottif^^  he  would  be  liable,  unless  he  repudiated;  then 
ought  not  the  plea  to  aver  that  fact  ?) 

Primd  facie  infancy  is  a  bar  to  any  claim  or  contract.  A  call  is 
nothing  more  than  a  statutory  contract  between  the  Company  and 
the  shareholders ;  and,  even  admitting  that  an  infant  may  purchase 
shares,  still  he  is  not  liable  on  a  contract  arising  out  of  the  posses- 
sion of  them.  If  an  infant  purchased  a  lease,  would  he  be  liable 
on  the  covenants  contained  in  it  ? 

(Parke,  B.  :  According  to  Ketsey's  case  (5),  he  ought  to  disavow 
before  the  rent  is  due ;  if  not,  he  must  pay  what  the  law  considers 
a  compensation  for  the  previous  holding.) 

The  plea  in  effect  amounts  to  a  repudiation.  Evelyn  v.  Chichester  (7) 
was  the  case  of  a  copyhold  fine.  Hex  v.  Sutton  (s)  proceeded  on 
the  principle,  that  an  infant  is  liable  to  the  criminal  law  like  any 
other  individual. 

Catcling,  in  reply : 

The  general  rule,  that  a  plaintiff  must  reply  matter  rebutting  the 
effect  of  a  plea  of  infancy,  is  not  applicable  to  this  case ;  for  the 
action  is  not  on  a  contract,  but  depends  upon  the  provisions  of  an 
Act  of  Parliament.    The  Company  has  no  power  to  reject  an  infant 

(1)  77  R.  R.  736  (3  Ex.  665).  (6)  Cro.  Jac.  320. 

(2)  1  M.  &  S.  724.  (6)  2  Bulat.  69. 

(3)  3  Chit  Plead.  177,  7th  ed.  \1)  3  Burr.  1717. 

(4)  11  M.  &  W.  266.  (8)  3  Ad.  &  EL  697. 
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Leeds        shareholder,  *which    shows  that   this  is  not  matter  of  contract. 

Railway^Co.  KeUey's  case  is  also  reported  in  Brownlow  (i),  and  there  it  appears 

^     *•  that  the  (mus  is  on  the  infant  to  show  that  the  rent  is  excessive. 

Fearnlby. 

l*'A\-]       This  plea  should  have  shown  how  the  infant  became  possessed  of 
these  shares. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B.    (After  stating  the  pleadings,  his  Lordship  proceeded)  : 

The  pleas  in  this  case  do  not  contain  the  allegation  on  which 
this  Court  proceeded  in  distinguishing  the  recent  case  of  The  Newi-y 
and  Enniskillen  Railway  Company  v.  Coombe  from  that  of  The  Cork 
and  Bandon  Railway  Company  v.  Cazenove.  There  is  no  averment 
that  the  defendant  was  originally  a  contractor  for  the  shares  with 
the  Company,  nor  that  he  avoided  the  contract,  as  there  was  in 
that  case.  The  defendant  may  have  received  these  shares  by  will, 
or  devolution  upon  him  by  operation  of  law,  or  purchase  from  the 
original  contractor,  and  he  cannot  be  assumed  to  have  repudiated 
them.  The  case  of  The  Cork  and  Bandon  Railway  Company  v. 
Cazenove  decides,  that,  under  these  circumstances,  an  infant  is 
bound;  and  we  therefore  shall  act  upon  it.  We  do  not  indeed 
see  how  we  can  infer  from  the  pleadings  in  this  case,  that  the 
defendant  was  of  full  age  at  the  commencement  of  this  suit^  as 
the  Court  of  Queen's  Bench  did  h*om  the  pleadings  in  the  case 
before  them,  which  are  not  fully  reported,  the  adoption  after  full 
age  being  one  of  the  grounds  on  which  the  Court  of  Queen's 
Bench  proceeded.  On  the  pleadings  in  this  case  we  cannot 
make  this  assumption,  for  the  appearance  by  attorney  (the  only 
matter  in  this  plea  from  which  such  an  inference  can  be  drawn) 
is  not  equivalent  to  an  averment  in  the  plea  that  the  defendant  was 
r  ♦32  ]  of  full  *age  before  the  commencement  of  the  suit,  or  even  at  the 
time  of  the  plea  pleaded ;  it  is  an  act  done  in  Court  by  the  defen- 
dant, anterior  and  collateral  to  the  pleading,  and  not  involved  in 
any  issue  on  the  plea ;  and  the  defendant,  if  an  infant,  might 
reverse  the  judgment  for  error,  whatever  the  result  of  an  issue 
might  be.  But  the  Court  of  Queen's  Bench  did  not  proceed  on 
that  ground  only,  nor  only  on  the  ground  that  the  statute  made  all 
infants  liable  (in  which  we  cannot  concur,  as  we  have  already  decided 
in  the  case  of  The  Newi-y  and  EnniskilUn  Railway  Company  v. 

(1)  P.  120. 
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Cooinhe),  but  also  on  the  ground  stated  by  Lord  Denman,  that  if        Lbkds 

there  was  any  special  circumstance  that  prevented  the  defendant  railway  Co. 

from  being  liable,  it  ought  to  have  been  shown  by  the  defendant.    ykavmi.«^. 

The  case  in  the  Queen's  Bench  being  in  this  respect  exactly  like 

the  present,  governs  it;    and  there   must   be  judgment  for  the 

plaintiffs. 

Judgment  for  the  plaintiff's. 


SMITH  V.   DIMES  (I).  i849. 

Jan.  HO. 
(4  Ex.  32—41 ;  S.  C.  19  L.  J.  Ex.  60  ;  7  Dowl.  &  L.  78;  13  Jur.  518.)  june  6. 

Under  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37,  an  attorney's  bill  ~ 

for  agency  business  is  taxable.  '-       -' 

Smythies  had  obtained  a  rule,  calling  on  the  plaintiff  in  this 
case  to  show  cause  why  his  bill  for  agency  business  should  not  be 
referred  to  the  Master  to  be  taxed. 

Against  this  rule,  in  Hilary  Term  last  (January  30), 

Martin  and  Willes  showed  cause  : 

The  question  is,  whether  an  attorney's  bill  for  agency  business  is 
taxable.  The  courts  of  equity  appear  to  have  considered  it  to  be 
BO ;  but,  on  the  other  hand,  a  different  opinion  seems  to  exist  in  the 
courts  of  common  law.  The  question  turns  on  the  construction  of 
the  37th  section  of  the  Attornies  and  Solicitors  Act,  6  &  7  Vict.  c.  73. 
*  *  It  is  submitted,  that  nothing  is  to  be  found  in  this  statute  [  33  ] 
which  *enables  an  agency  bill  to  be  taxed  by  a  court  at  common  [  *34] 
law.  Before  the  recent  statute  there  was  no  such  power.  Wey- 
mouth v.  Knipe  (2)  is  a  distinct  authority  upon  the  point.  It  was 
there  held,  that  the  Court  possesses  no  jurisdiction  to  compel  the 
taxation  of  an  agency  bill,  either  at  common  law  or  under  the 
statutes  2  Geo.  II.  c.  23  (3)  and  12  Geo.  II.  c.  13  (4),  even  where  a 
suit  is  pending  against  the  defendant  for  the  recovery  of  the  amount. 
Such  a  rule  is  a  very  just  one,  for  there  is  a  wide  difference  between 
an  agency  bill  and  an  attorney's  bill  in  the  ordinary  course.  In 
the  latter  case  it  is  generally  for  only  a  single  transaction ;  in  the 
former  it  may  be  for  matters  extending  over  a  great  space  of  time. 
Besides,  when  the  client  is  himself  an  attorney,  he  does  not  need 
that  protection  which  a  layman  requires.    As  between  attorney  and 

(1)  Cited  in  Reid  v.  Burrows  [1892]      s.  1,  and  Sch.  I— A.  C. 

2  Ch.  413,  415,  61  L.  J.  Ch.  448,  67         (4)  Bepealed,  so  far  as  relating  to 

L.  T.  183.  attorneys  and  solicitors,  by  6  &  7  Vict. 

(2)  3  Bing.  N.  C.  387 ;  3  Scott,  761.  c.  73,  s.  1,  and  Sch.  I.— A.  0. 

(3)  Bepealed  by  6  &  7  Vict.  c.  73, 
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Smith  client  there  are  ordinary  charges,  regulated  by  a  certain  scale,  and 
UiHBs.  ^611  known  to  them,  but  with  which  the  officer  of  the  Court  is  not 
acquainted.  As  a  matter  of  convenience,  therefore,  the  better 
course  is  to  allow  these  parties  to  arrange  their  own  scale  of 
charges.  By  the  12  Geo.  II.  c.  13,  s.  6,  bills  of  fees  between  one 
attorney  and  another  were  taken  out  of  the  operation  of  2  Geo.  II. 
c.  3,  s.  23,  and  in  the  present  Act  no  corresponding  clause  is  to  be 
found.  It  may  be  contended  on  the  other  side,  that,  as  there  is  no 
such  provision  in  the  present  statute,  this  case  falls  within  it ;  but 
the  first  of  the  above-mentioned  Acts  did  not  apply  to  the  case  of 
agency,  and  merely  dispensed  with  the  delivery  of  a  bill  when  the 
client  was  an  attorney.  In  the  case  of  In  re  Oedye  (i),  before  CoiiE- 
RiDGE,  J.,  he  expressly  gives  it  as  his  opinion  that  the  6  &  7  Vict, 
c.  73,  does  not  apply  to  agents'  bills.  The  learned  Judge  there 
says,  **  Now  it  is  said,  that,  in  the  Court  of  Chancery,  agents'  bills 
were  taxable  by  virtue  of  the  inherent  power  of  the  Court,  without 
[  *35  ]  reference  to  any  legislative  enactment.  *With  regard,  therefore,  to 
such  bills,  it  was  not  necessary  to  introduce  any  special  provision  in 
the  recent  Act.  The  courts  of  common  law,  on  the  other  hand,  held 
that  they  possessed  no  power,  independent  of  the  statute,  to  order 
the  taxation  of  an  attorney's  bill."  In  Re  Simons  (2)  the  same  rule 
was  pursued.  The  case  of  Billing  v.  Coppock  (3)  may  be  referred  to 
by  the  other  side  ;  but  that  was  not  an  agency  bill  at  all,  but  a  bill 
for  business  done  as  between  attorney  and  client. 

(Parke,  B.  :  In  Sandys  v.  Hornby  (4),  Lord  Tbnterden  held,  at 
Nisi  Prius,  that  an  agency  bill  was  not  within  the  old  Attornies 
Act,  3  Jac.  I.  c.  7  (5).) 

The  old  cases  of  Dixon  v.  Plant,  and  Ex  parte  Bearcroft  (6),  have 
been  overruled  by  the  more  modern  cases  to  which  reference  has 
been  made.  Lastly,  it  may  be  observed,  with  respect  to  the 
present  statute,  that  the  case  of  agents  is  mentioned  expressly  in 
the  3rd  and  6th  sections,  but  no  mention  whatever  is  made  of 
them  in  the  37th  section. 

Smythies,  in  support  of  the  rule : 

The  plaintiff's  bill  is  taxable.  Before  the  recent  statute,  agency 
bills  were  taxable  by  the  general  jurisdiction  which  the  superior 

(1)  2  Dowl.  &  L.  915.  (5)  Repealed  by  6  &  7  Vict  c.  73, 

(2)  2  Dowl.  &  L.  500.  s.  1,  and  Sch.  L— A.  C. 

(3)  I  Ex.  14.  (6)  1  Doug.  199,  n. 

(4)  1  Mail.  &  By.  33. 
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Courts  have  over  their  officers,  and  the  case  of  Weymouth  v.  Knipe^  smith 
which  the  defendant  has  chiefly  relied  upon,  and  which  is  at  dimes. 
variance  with  the  older  authorities,  has  been  overruled;  and  if 
that  be  not  so,  the  language  of  the  87th  section  of  the  6  &  7  Vict. 
c.  73,  is  sufficiently  large  to  comprehend  agency  bills.  It  may  be 
admitted,  that  where  the  parties  have  come  to  a  specific  agreement, 
they  are  bound  by  it,  and  the  bill  for  business  performed  in  pur- 
suance of  such  agreement  may  not  be  subject  to  taxation.  It  has 
been  expressly  decided  that  the  Court  of  Chancery  has  jurisdiction 
to  order  an  agent's  bill  to  be  taxed  :  Jones  *v.  Eoberts  (i).  *  *  [  '^e  ] 
In  lie  Smith  (2)  the  same  rule  is  recognised.  Such  being  the  rule 
in  the  courts  of  equity,  it  is  difficult  to  see  why  a  different  rule 
should  exist  in  the  courts  of  common  law.  In  the  case  of  Curling 
V.  Sedger  (3),  which  was  subsequent  to  that  of  Weymouth  v.  Knipe, 
the  Court  of  Common  Pleas  held,  that,  pending  an  action,  the 
superior  Court  had  power,  at  common  law,  to  order  the  bill  to  be 
taxed.  And  on  reference  to  the  judgment  of  the  Court  in  that 
case,  it  will  be  seen  that  the  Court  were  of  opinion  that  such  power 
existed  independently  of  the  stat.  2  Geo.  II.  c.  28,  s.  28.  So 
again,  in  Clarkson  v.  Parka'  (4),  this  Court  held  that  it  possessed  a 
general  jurisdiction  to  compel  an  attorney  to  deliver  his  bill ;  and 
in  Williams  v.  Griffith  (5),  that  the  same  power  existed  as  to  taxation 
after  action  brought.  In  these  several  cases  the  common  law 
jurisdiction  was  exercised. 

{Martin  referred  to  Cardale  v.  Bull  (6),  where  it  was  held,  that, 
under  the  stats.  2  Geo.  II.  c.  23,  and  12  Geo.  II.  c.  IS,  the  Courts 
had  no  power  by  direct  statutory  provision,  or  in  the  exercise  of 
any  common  law  authority,  to  order  taxation  of  an  agency  bill 
delivered  by  one  attorney  to  another.) 

At  all  events,  the  language  of  the  recent  statute  is  large  enough  to 
embrace  the  present  case.  The  well-known  rule  as  to  the  proper 
construction  *of  statutes  is  to  be  found  in  Garland  v.  Carlisle  (7),  [  *^^  ] 
as  laid  down  by  Parkb,  B.,  and  which  has  constantly  been  acted 
upon  since.  Now,  the  words  in  the  37th  section  of  the  6  &  7  Vict, 
c.  78,  "  any  fees,  charges,  or  disbursements,"  are  just  as  applicable 
to  an  agency  bill  as  to  an  ordinary  bill,  unless  some  good  reason 

(1)  8  Sim.  397.  (5)  6  M.  &  W.  32. 

(2)  55  R.  B.  88  (4  Beav.  309).  (6)  4  a  B.  611. 

(3)  6  Scott.  678.  (7)  2  Or.  &  M.  74. 

(4)  51  B.  B.  712  (4  M.  &  W.  632). 


476  1849.     EX.     4  EX.  87—88.  [b.r. 

Smith        can  be  shown  to  the  contrary.    With  respect  to  the  case  of  Sandys 

Dimes.       V.  Hornby^  the  statute  of  3  Jac.  I.  c.  7,  only  says,  that  a  signed 

bill  shall  be  delivered  by  attornies  to  their  ''  masters  or  clients  ;  " 

whereas,  by  the  present  Act,  taxation  is  to  be  made  by  application 

of  the  person  chargeable  therewith. 

Cur,  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  case,  which  was  an  application  to  tax  an  agency  bill  on 
which  an  action  had  been  brought,  was  argued  in  Hilary  Term 
last  by  Mr.  Smythies,  in  support  of  the  application,  and  by 
Mr.  Martin  and  Mr.  IVilUs,  against  it.  All  the  authorities  on  the 
subject  of  taxation  of  an  agent's  bill,  before  and  since  the 
stat.  6  &  7  Vict.  c.  78,  were  brought  to  our  attention.  They  are 
not  uniform,  even  since  that  statute ;  but  we  think,  on  considering 
those  authorities  and  the  language  of  the  statute,  we  have  the 
power  to  refer  such  a  bill  to  taxation ;  and  therefore  the  rule  must 
be  absolute. 

The  question  depends  entirely  on  the  statute  law  ;  for,  according 
to  the  more  recent  authorities,  the  courts  of  law  have  no  jurisdiction 
to  tax  an  agent's  bill  by  the  common  law  authority,  even  though 
an  action  had  been  brought  upon  it.  This  was  decided  in  the  cases 
of  Weymouth  v.  Knipe,  and  Cardule  v.  BuU,  although  the  courts  of 
equity  have  held  that  they  have  the  power :  Jones  v.  Roberts  ;  and 
although,  prior  to  the  above  decisions,  courts  of  law  had  commonly 
[  *.H8  ]  exercised  it.  It  is  also  perfectly  *clear,  that  the  courts  of  law  had 
not  this  jurisdiction  according  to  the  statute  law  as  it  stood  at  the 
time  of  the  passing  of  the  6  &  7  Vict.  c.  73.  The  12  Geo.  II. 
c.  18,  s.  6,  having  expressly  taken  all  bills  between  attorney  and 
attorney  out  of  the  operation  of  the  2  Geo.  II.  c.  28,  the  Courts 
could  not  have  the  power  of  taxing  agency  bills  by  virtue  of  the 
stat.  2  Geo.  II.  c.  28.  It  was  so  held  in  the  cases  of  Weymouth  v. 
Knipey  and  Car  dale  v.  BuU,  above  cited. 

In  the  case  In  re  Gedye,  in  the  year  1845,  after  the  passing  of 
the  6  &  7  Vict.  c.  78,  it  was  held  by  Colbridob,  J.,  that  the  new 
statute  did  not  apply  to  agency  bills;  and  that  learned  Judge 
thought,  that  as  the  Act  expressly  changed  the  then  existing  law, 
so  as  to  include  the  case  of  executors,  and  also  every  description  of 
business,  yet  was  silent  as  to  any  change  with  respect  to  agency 
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bills,  the  inference  was,  that  such  a  change  was  not  intended  to       Smith 

take  place.     That  decision  was  acquiesced  in  by  the  counsel  on       dimbs. 

both  sides,  and  acted  upon  by  the  same  learned  Judge,  in  Simons  v. 

Peacock  (i),  an  action  by  one  attorney  against  another  for  business 

done  on  his  retainer.     In  another  case,  where  one  attorney  sued 

another  for  business  done  as  an  advocate  in  the  county  court, 

Mr.  Justice  Patteson,  in  Re  Simons,  held  that  the  bill  was  not 

taxable.     On  the  other  hand,  in  the  case  of  Billing  v.  Coppock,  the 

Court  of  Exchequer  decided,  that  the  bill  of  a  London  attorney,  for 

going    to  Cambridge  and   defending   a  person   upon   a  criminal 

charge,   upon   the  credit  and  responsibility  of  another    London 

attorney,  was  taxable  under  the  6  &  7  Vict.  c.  73.    Two  of  the 

learned  Judges,  Alderson,   B.,   and   Platt,  B.,  appear  to  have 

thought  that  it  was  not  an  agency  bill  at  all ;  and  I  relied  on  the 

case  of  Weymouth  v.  Knipe,  and  intimated  my  opinion,  that  the 

12  Geo.  II.  c.  18  (2),  alone  prevented  the  power  of  taxation,  by 

withdrawing  agency  bills  from  the  operation  of  2  Geo.  11.  c.  28  (8), 

and    that  it  was   the    intention    of    the    Legislature    that    the 

6  &  *7  Vict.  c.  78,  should  have  the  same  effect  as  the  2  Geo.  II.       [  *39  ] 

c.    28,   and   include  them.      These  authorities  are  not   entirely 

satisfactory  to  our  minds,   and  are  not  decisive  of  the  present 

question.     The  case  in  the  Court  of  Exchequer  may  have  been 

decided  on  the  ground  that  the  bill  there  in  question  was  not  an 

agency  bill  at  all,  but  a  claim  of  one  attorney  against  another  as  a 

client.    The  case  before  Mr.  Justice  Patteson  was  not  for  business 

done  in  the  character  of  an  attorney ;  and  with  respect  to  those 

before  Mr.   Justice  Coleridge,  if  it   was    the    operation    of   the 

12  Geo.  II.  c.  18,  which  alone  deprived  the  Court  of  jurisdiction 

in  taxing  an  agent*s  bill,  which  we  are  strongly  inclined  to  think 

was  the  case,  the  reason  given  by  that  learned  Judge  for  the 

decision  in  the  first  case  before  him  is  not  satisfactory,  because  the 

repeal  of  that  statute,  and  no  re-enactment  of  a  similar  provision, 

does  sufficiently  indicate  the  intention  of  the  Legislature  to  make  a 

change  in  the  jurisdiction  of  taxing  attornies'  bills,  as  it  existed  at 

the  time  that  the  6  &  7  Vict.  c.  78,  passed,  and  it  was  unnecessary 

to  say  more. 

In  this  state  of  the  authorities,  which  are  by  no  means  conclusive 
either  way,  we  are  called  upon  to  say  what  is  the  true  construction 

(1)  3  Dowl.  &  L.  166.  0.  73,  8.  1,  and  Sch.  L— A.  C. 

(2)  Bepealed,  so  far  as  relating  to         (3)  Eepealed  by  6  &  7  Vict.  c.  73, 
attorneys  and  solicitors,  by  6  &  7  Vict.      s.  I,  and  Sch.  I. — ^A.  C. 
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Smith       of  the  6  &  7  Vict.  c.  73.    If,  under  the  2  Geo.  11.  c.  23,  before  the 
Dimes.       ^^  ^^^'  ^^'  C-  13,   an  agent's  bill  could  be   taxed,  it  cannot  be 
doubted  it  could  be  by  virtue  of  the  6  &  7  Vict.  c.  73,  which,  though 
it  repeals  the  former  statute,  gives  more  extensive  powers  of  taxation 
to  the  Courts  than  they  had  under  it.    There  are  no  cases  that  we 
are  aware  of,  between  the  2  Geo.  11.  c.  23,  and  the  12  Geo.  II. 
c.  13,  that  decide  that  point ;  and,  in  the  absence  of  authority  to 
the  contrary,  we  are  strongly  inclined  to  think,  that,  under  the 
2  Geo.  II.  c.  23,  an  agent's  bill  could  be  taxed,  as  I  held  in  the 
case  of  Billing  v.  Coppock,  above  cited.    Even  admitting  that  the 
statute  applies  only  to  attornies  claiming  costs  against  those  who 
[  *40  ]       stand  in  the  relation  of  clients  to  them,  as  the  statute  ^mentions 
only  one  party  to  be  charged,  it  does  not  follow   that  a  town 
attorney  may  not  hold  a  country  attorney  liable,  as  being,  with 
respect  to  him,  his  client ;  for  there  is  no  privity  between  the  party 
plaintiff  or  defendant  employing  the  country  attorney,  who   is 
certainly  the  only  party  to  be  charged  by  him.    But  even  if  this 
be  not  so,  and  the  2  Geo.  II.  c.  23,  did  not  apply  to  attornies' 
agents  claiming  against  attornies,  their  principals,  we  are  not  to 
conclude  that  the  6  &  7  Vict.  c.  73,  does  not ;  for  the  former  statute 
is  repealed,  and  the  latter  is  much  more  extensive  in  its  operation 
than  the  former  was.    It  requires  a  bill  to  be  delivered,  and  gives 
a  power  of  taxing  a  bill,  not  merely  for  fees,  charges,  and  disburse- 
ments at  law  or  in  equity, — meaning  fees,  charges,  and  disburse- 
ments for  business  done  in  courts  of  law  and  equity, — but  for  fees, 
charges,   and  disbursements   "for  any   business    done    by  such 
attorney  or  solicitor."     This  does  not  mean  for  every  description 
of  business  which  a  person,  being  an  attorney  or  solicitor,  does  for 
another,  but  for  such  professional  business  as  he  is  employed  to 
do  as  an  attorney  or  solicitor, — that  is,  by  reason  of  his  character 
as  an  attorney  or  solicitor;   and  we  do  not  see  any  ground  for 
holding,  that,  as  an  attorney  in  London  is  clearly  employed  by  an 
attorney  in  the  country  solely  because  he  is  an  attorney,  he  may 
not  be  bound  to  deliver  his  bill  for  such  agency,  and  liable  to  have 
it  taxed.     Such  bill  is  for  business  done  by  an  attorney,  in  respect 
of  an  employment  in  his  professional  character  as  such.    The 
objection,  that  the  officer  of  the  Court  would  not  know  on  what 
scale  of  allowance  the  bill  ought  to  be  taxed,  as  it  depends  on  the 
agreement  of  the  parties,  does  not  appear  to  us  to  be  of  any  weight; 
for,  in  the  ordinary  relation  of  attorney  and  client,  an  attorney 
may  bargain  with  his  client  for  less  than  the  established  amount 
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of  fees  and  disbursements,  and  the  Master  must  ascertain  what 
that  bargain  was,  and  take  it  into  his  consideration;  and  when 
the  bill  is  *for  conveyancing,  and  business  not  done  in  Court,  the 
Master,  or  taxing  officer,  must  ascertain  the  remuneration  as  well 
as  he  can,  according  to  the  contract  between  the  parties,  express 
or  implied.  We  therefore  think,  that  whether  the  2  Geo.  II.  c.  23, 
did  or  did  not  apply  to  agency  bills,  the  6  &  7  Vict.  c.  73,  does ; 
and  therefore  the  rule  for  taxing  this  bill  must  be  made  absolute. 

Rule  absolute. 


Smith 

niHE9. 

[•41] 


DOE  D.   CLIFT  V.  BIRKHEAD. 

(4  Ex.  110—128  ;  S.  C.  18  L.  J.  Ex.  441.) 

By  deeds  of  lease  and  release,  being  the  settlement  made  on  the  marriage 
of  E.  M.  H.  and  W.  B.,  by  which  deeds,  and  a  fine  levied  in  pursuance  of 
the  covenants  contained  in  the  release^  certain  lands  of  which  E.,  the  wife 
of  W.  n.,  and  mother  of  E.  M.  H.,  was  then  seised  in  fee,  a  settlement  was 
made  after  the  solemnisation  of  the  said  marriage,  to  the  use  of  the  said 
W.  H.  for  his  life,  with  remainder  to  the  use  of  the  said  E.,  the  wife  of  the 
said  W.  H.  for  her  life,  and  then  with  remainder  for  the  use  of  the  said 
W.  B.  for  his  life ;  and  then  for  the  use  of  the  said  E.  M.  his  intended  wife, 
for  her  life,  with  remainder  to  the  use  of  all  and  every  the  children  of  the 
body  of  the  said  W.  B.  on  the  body  of  the  said  E.  M.  II.  his  intended  wife 
to  be  begotten,  to  be  equally  divided  among  them,  share  and  share  alike,  to 
take  as  tenants  in  common  and  not  as  joint  tenants,  and  of  the  several  and 
respective  heirs  of  the  bodies  of  all  and  every  such  children  lawfully 
issuing ;  and  in  case  one  or  more  of  such  children  should  happen  to  die 
without  issue  of  his  or  their  body  or  bodies,  then  as  to  the  share  or  shares 
of  him  or  them  so  dying  without  issue,  to  the  use  of  the  survivors  or  others 
of  them,  share  and  share  alike,  to  take  as  tenants  in  common  and  not  as 
joint  tenants,  and  the  several  and  respective  heirs  of  their  bodies  lawfully 
issuing ;  and  in  case  all  such  children  but  one  should  happen  to  die  without 
issue,  or  if  there  should  be  but  one  such  child,  then  to  the  use  of  such  sur- 
viving or  only  child,  and  of  the  heirs  of  his  or  her  body  lawfully  issuing, 
and  for  defaidt  of  such  issue,  then  to  the  use  of  the  said  E.  M.  H.,  the  wife 
of  the  said  W.  H.,  and  of  their  heirs  and  assigns  for  ever.  The  marriage 
was  duly  solemnised.  There  was  issue  of  it  eight  children,  three  of  whom 
died  infants,  unmarried,  and  in  the  lifetime  of  their  pai*ents.  E.  M.,  the 
wife  of  W.  B.,  survived  her  husband  as  well  as  the  said  W.  H.,  and  at  the 
time  of  her  death,  the  limitation  in  favour  of  the  issue  of  the  marriage  came 
into  operation  :  Held,  that  cross- remainders  were  here  created  by  apt  words 
in  the  deed,  and  that  the  word  '*  share*'  must  be  understood  as  embracing 
accruing  as  well  as  original  shares. 

Ejectment  for  certain  undivided  shares  of  certain  lands  and 
premises  in  the  parishes  of  Britwell  Salome  and  Britwell  Prior,  in 
the  county  of  Oxford.  The  first  count  was  on  the  demise  of 
George  Clift,  and  was  for  19-886th  parts  of  the  property;  the 
second  was  also  by  George  Clift,  and  was  for  6-56th  parts;  the 
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Dosd.       third  was  by  John  Fottinger  Birkhead,  and  \?aB  for  19-386ths ;  and 
^^^"        the  fourth  was  by  John  Pottinger  Birkhead,  and  was  for  6-56th 
BiRKHBAD.    parts. 

The  defendants  pleaded  Not  gailty,  apon  which  issue  was  joined. 
Pursuant  to  8  &  4  Will.  IV.  c.  42,  s.  25,  the  parties  agreed  to  the 
following  case  for  the  opinion  of  this  Court : 

Elizabeth,  the  wife  of  William  Harness,  being  prior  to,  and  at 
the  date  of  the  settlement  next  hereinafter  stated,  seised  in  fee 
simple  of  the  lands  and  premises  above  mentioned,  by  indentures 
of  lease  and  release,  dated  the  25th  and  26th  of  June,  1787,  being 
the  settlement  made  previous  to  the  marriage  of  then:  daughter 
and  only  child  Elizabeth  Mary  Harness  with  William  Birkhead, 
and  by  virtue  of  a  fine  levied  pursuant  to  a  covenant  contained  in 
the  said  settlement,  conveyed  the  lands  and  premises  above  men- 
[•111]  tioned,  situate  at  Britwell  Salome  and  Britwell  Prior,  *Oxon, 
(with  other  hereditaments,)  to  trustees,  to  uses  following,  namely : 
To  the  use  of  the  said  William  Harness  and  wife  (the  father  and 
mother  of  the  said  Elizabeth  Mary  Harness),  according  to  their 
respective  estates  and  interests  therein  at  the  time  of  or  imme- 
diately before  the  execution  of  the  said  indenture,  until  the  solemni- 
sation of  the  intended  marriage;  and  after  the  solemnisation 
thereof,  to  the  use  of  the  said  William  Harness  for  his  life, 
remainder  to  the  use  of  the  said  trustees  and  their  heirs  during 
the  life  of  the  said  William  Harness,  to  support  contingent  remain- 
ders, remainder  to  the  use  of  the  said  Elizabeth,  the  wife  of  the 
said  William  Harness,  for  her  life,  remainder  to  the  use  of  a 
trustee  for  a  term  of  ninety-nine  years,  which  has  since  determined, 
remainder  to  the  use  of  the  said  William  Birkhead  for  his  life, 
remainder  to  the  use  of  said  trustees  during  his  life,  to  preserve 
contingent  remainders,  remainder  to  the  use  of  said  Elizabeth 
Mary  Harness,  his  intended  wife,  for  the  term  of  her  life,  remainder 
to  the  use  of  all  and  every  the  children  (if  more  than  one)  of  the 
body  of  said  William  Birkhead  on  the  body  of  said  Elizabeth  Mary 
Harness  his  intended  wife  to  be  begotten,  to  be  equally  divided 
among  them  share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of 
the  bodies  of  all  and  every  such  children  lawfully  issuing ;  and  in 
case  one  or  more  of  such  children  should  happen  to  die  without 
issue  of  his,  her,  or  their  body  or  bodies,  then  as  to  the  share  or 
shares  of  him,  her,  or  them  so  dying  without  issue,  to  the  use  of 
the  survivors  or  others  of  tliem,  share  and  share  alike,  to  take  as 
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tenants  in  common  and  not  as  joint  tenants,  and  of  the  seveFal  and       dob  d. 
respective  heirs  of  their  bodies  lawfully  issuing  j  and  in  case  all        ^^^^* 
such  children  but  one  should  happen  to  die  without  issue,  or  if     BiRKTiExty. 
there   should  be   but  one  such  child,   then   to   the  use  of  such 
surviving  or  onlj  child,  and  of  the  heirs  of  his  or  her  body  lawfully 
issuing,  and  for  default  of  such  issue,  then  to  the  use  of  the  said 
Elizabeth  "^Harness,  the  wife  of  said  William  Harness,  and  of  her       [  *i]2  ] 
heirs  and  assigns  for  ever« 

The  marriage  took  place,  and  there  were  eight  children  of  the 
marriage,  of  whom  Mary  Elizabeth  died  in  1794,  William  in  180S, 
and  George  in  1805.  These  three  died  without  issue  and  in  infancy. 
The  other  five  children  are  now  alive,  and  one  of  them  is  the  said 
John  Pottinger  Birkhead  (one  of  the  lessors  of  the  plaintiff).  The 
names  of  the  others  are  not  material.  The  said  John  Pottinger 
Birkhead,  in  the  year  1824  (whilst  his  father  and  mother  were 
living),  disposed  of  the  interest  he  then  had  in  the  premises,  which 
at  that  time  was  (iu  consequence  of  the  above  death)  supposed  to 
be  l-5th,  and  therefore  the  share  which  he  was  then  entitled  to 
forms  no  part  of  the  subject  of  the  present  action.  In  1827  the 
said  John  Pottinger  Birkhead  (in  the  lifetime  of  his  father  and 
mother)  became  a  bankrupt,  and  the  usual  bargain  and  sale  and 
assignment  of  all  his  real  and  personal  estate  from  the  Com- 
missioners  to  the  assignees,  of  whom  George  Glift,  one  of  the 
lessors  of  the  plaintiff,  is  the  only  survivor,  were  at  that  time  duly 
executed.  There  has  been  no  subsequent  bargain  and  sale,  nor  any 
subsequent  appointment  of  Mr.  Glift  or  any  one  else  as  assignee. 
The  bankrupt  has  not  obtained  his  certificate.  The  said  William 
Harness  and  Elizabeth  his  wife  (to  whom  the  first  two  life  estates 
were  limited  by  the  above  settlement)  both  died  in  the  lifetime  of 
the  said  William  Birkhead  and  Elizabeth  Mary  his  wife.  The  said 
Elizabeth  Harness  died  in  her  husband's  lifetime  intestate,  leaving 
the  said  Elizabeth  Mary  Birkhead  her  only  child  and  heiress-at- 
law.  William  Birkhead  the  husband  died  in  1829,  and  his  wife 
Elizabeth  Mary  died  in  1846  intestate,  leaving  the  said  John 
Pottinger  Birkhead  her  heir-at-law,  and  she  never  made  any 
disposition  of  any  share  or  portion  of  the  property. 

The  defendant  contends,   that,  after  the  death  of  the  three 
children  who  died  without  issue  as  above  stated,  the  five  survivors 
were  entitled  to  the  whole  estate  (as  tenants  "^in  common  in  tail)  in       [  *^13  ] 
remainder,  in  equal  fifth  parts.    That  not  only  the  original  l-8th 
share  of  Mary  Elizabeth,  who  first  died,  became  divisible  among 
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Doifi  d.  the  then  seven  survivors,  but  that,  on  the  subsequent  deaths  of 
V.^^  William  and  George,  as  w«U  their  a<5crued  as  their  original  shares 
BiRKHEAD.  y^QYB  divisible  among  the  survivors,  upon  the  ground  that  the 
settlement  created  €ross-remainder«  as  to  accruing  shares ;  and  if 
this  construction  be  cori>ect,  it  is  conceded  that  neither  of  the 
lessors  of  the  plaintiff  has  any  title  to  what  is  now  sought  to  be 
recovered. 

The  lessors  of  the  plaintiff,  however,  contend,  that  the  settlement 
did  not  create  cross-remainders  as  to  accruing  shares,  and  conse- 
quently that  the  five  surviving  children  did  not  become  entitled  in 
6ths,  but  that  6-56ths,  or  19-386ths,  (as  the  case  may  be,)  either 
resulted  back  to  the  said  Elizabeth  Harness,  (the  settlor,)  or  passed 
to  her  under  the  ultimate  limitation  in  the  settlement,  and  on  her 
death  descended  upon  her  daughter  Elizabeth  Mary  Birkhead  as 
her  only  child  and  heiress-at-law,  and  from  her  to  the  said  John 
Pottinger  Birkhead  as  her  heir-at-law. 

The  way  in  which  the  6-56tlis  are  claimed  is  this :  the  lessors  of 
the  plaintiff  allege,  that,  on  the  death  of  Mary  Elizabeth,  each  of 
the  seven  surviving  children  took  l-7th  of  her  share,  or  l-56th  of 
the  whole;  that,  on  the  death  of  William,  each  of  the  six  surviving 
children  took  l-7th  only  of  his  original  share,  or  l-56th  of  the 
whole,  and  on  the  death  of  George,  each  of  the  five  surviving 
children  took  l-7th  only  of  his  original  share,  or  l-56th  of  the 
whole,  that,  therefore,  each  of  the  five  surviving  children  became 
entitled  to  8-56ths  of  the  whole,  in  addition  to  his  or  her  original 
8th  share,  and  that  thus  they  (such  surviving  children),  took 
among  them  the  15-56ths  of  the  shares  of  their  deceased  sister  and 
brothers,  which  shares  originally  amounted  together  to  S-Sths  or 
[  *114 1  21-56ths  of  the  whole,  but  ''^that  the  remaining  6-56ths  of  such 
last-mentioned  21-56ths  either  resulted  to  the  settlor,  the  said 
Elizabeth  Harness,  or  else  passed  to  her  under  the  ultimate 
limitation  to  her  in  fee  by  the  settlement. 

The  way  in  which  the  19-836ths  are  claimed  is  this :  the  lessors 
of  the  plaintiff  allege,  that,  if  their  former  claim  be  incorrect,  at  all 
events,  on  the  death  of  Mary  Elizabeth,  each  of  the  seven  sur- 
viving children  took  l-7th  of  her  share,  equal  to  l-56th  of  the 
whole ;  William  and  George,  therefore,  then  became  each  entitled 
to  l-8th  and  l-56th,  such  l-66th  being  equal  to  6-886ths.  On  the 
death  of  William,  only  his  original  l-8th  became  divisible,  and 
that  into  six  and  not  into  seven  shares,  and  passed  to  the  six  sur- 
vivors ;  and  that  this  l-56th  which  he  took  from  Mary  Elizabeth 
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either  resulted  or  passed  under  the  ultimate  limitation  in  the       DoBd. 
settlement    as  above    mentioned.     George    then    took    l-6th    of         "" 
Waiiam's  original   l-8th,  equal   to   l-48th  of  the  whole.     Thus    Bibkhkad. 
George  had  (besides  his  original  l-8th)  l-56th  and  l-48th.    On  the 
death  of  George,  only  his  original  l-8th  became  divisible,  and  that 
into  five  shares,  among  the  then  five  survivors.     His  l-56th  which 
he  took  from  Mary  Elizabeth,  and  his  l-48th  which  he  took  from 
William,  (amounting,  together,   to  13-836ths,)  either  resulted  or 
passed  under  the  ultimate  limitation  in  fee  as  above  mentioned. 

The  2-56ths  and  l-48th,  which  so  either  resulted  or  passed 
under  the  ultimate  limitation  in  fee,  constitute  the  19-886th  parts 
mentioned  in  one  set  of  the  counts  in  the  declaration.  If  either 
the  19-886ths  or  the  6-56th  parts  resulted  or  passed  under  the 
ultimate  limitation  in  fee  above  mentioned,  then  the  said  J.  P. 
Birkhead,  the  bankrupt,  took  them  as  heir-at-law  to  Elizabeth 
Mary  Birkhead,  his  mother,  and  he  being  uncertificated,  they 
either  passed  to  his  assignee,  who  is  one  of  the  lessors  of  the 
plaintiff,  or  are  vested  in  him,  and  he  is  the  other  lessor  of  the 
plaintiff. 

It  was  agreed  that  the  settlement  should  be  taken  as  part  of  the       [  H&  ] 
case,  in  order  that  it  might  be  referred  to,  if  necessary.     The  defen- 
dant had  entered  into  the  ordinary  consent  rule,  confessing  lease, 
entry,  and  ouster,  and  the  lessors  of  the  plaintiff  had  also  entered 
into  that  rule,  which  had  been  duly  drawn  up. 

The  first  question  for  the  opinion  of  the  Court,  therefore,  was, 
whether,  under  the  settlement,  cross-remainders  were  created  in 
respect  as  well  of  the  accruing  as  of  the  original  shares.  If  the 
Court  should  be  of  opinion  that  the  operation  of  the  settlement 
was  to  create  cross-remainders  as  to  shares  of  deceased  children,  as 
well  accruing  as  original,  judgment  was  to  be  entered  for  the 
defendant  as  on  a  nolle  prosequi,  or  otherwise  as  the  Court  might 
direct.  But,  if  the  Court  should  be  of  opinion  that  cross-remainders 
were  created  in  respect  of  the  original  shares  only,  and  not  in 
respect  of  the  accruing  shares,  judgment  was  to  be  entered  on  one 
count  of  the  declaration  for  the  plaintiff,  by  confession  or  otherwise, 
as  the  Court  might  direct. 

The  second  question  for  the  opinion  of  the  Court  was,  whether, 
in  case  the  plaintiff  was  entitled  to  recover,  he  was  entitled  to 
recover  19-886th  or  6-56th  parts  of  the  property. 

The  third  question  was,  whether,  in  case  the  plaintiff  was  entitled 
to  recover,  he  was  so  entitled  on  the  demise  of  George  Clift,  the 
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DoEd.       assigned,  or  on  the  demise  of    John    Fottinger    Birkhead,   the 
r.  bankrupt. 

BiBKHEAD.  j{  f-j^^  plaintiff  should  be  entitled  to  judgment,  it  was  to  be 
entered  on  that  count  which  the  opinion  of  the  Court  might  show 
to  be  applicable,  and  which  the  Court  might  direct. 

The    case    was    argued  in  Easter  Term  last  (April    SO    and 
May  2),  by 

Oray,  for  the  plaintiff  : 

[  *116  ]  The  first  question,  and  the  main  *one  in  the  present  case,  is, 

whether,  under  this  settlement,  cross-remainders  are  created  in 
respect  of  the  accruing  as  well  as  the  original  shares.  The  plaintiff 
contends  that  they  are  not.  The  general  rule  of  law  is,  that  cross- 
remainders  cannot  be  implied  in  a  deed,  although  they  may  be  in  a 
will.  It  will  no  doubt  be  contended,  on  the  part  of  the  defendant, 
that  the  words  here  used  are  sufficient  to  pass  both  kinds  of  shares. 
Upon  this  point  there  is  a  case  directly  in  the  plaintiff's  favour ; 
and  in  order  to  come  to  an  opposite  decision,  this  Court  must  be 
under  the  necessity  of  overruling  that  express  authority ;  that  is  the 
case  of  Edwards  v.  AUiston  (i),  where  Sir  J.  Leach,  the  Master  of 
the  Bolls,  held  that  cross-remainders  cannot  be  implied  in  a  deed, 
and  are  not  created  as  to  accruing  shares  by  a  limitation  of  the 
entire  estate  to  an  only  surviving  child  and  his  issue,  or  by  a  gift 
over  of  the  entire  estate  in  remainder  after  the  failure  of  all  issue, 
or  by  an  express  creation  of  cross-remainders  as  to  the  original 
[118]  shares.  *  *  That  case,  therefore,  is  a  distinct  authority  for 
the  plaintiff's  position. 

(BoLFE,  B.,  referred  to  Wright  v.  Kemp  (2),  and  the  judgment  of 
Lord  Kenyon,  Ch.  J.,  in  that  case.) 

In  1  Wms.  Saund.  186  b,  it  is  said  to  be  a  fundamental  rule  that 
cross-remainders  cannot  be  implied  in  a  deed.  ''  This  rule  was 
established  in  Cole  v.  Levingaton  (9) ;  and  it  is  said  by  the  highest 
authority,  that  it  has  never  been  departed  from  since;  and  it 
would  be  removing  the  land-marks  of  real  property  to  bring  that 
rule  into  question : "  per  Lord  Kenyon,  in  Doe  v.  Darvell  (4).  In 
Doe  d.  Foqu€tt  v.   Worsley  (s),  the  same  rule  was  observed.    The 

(1)  28  K.  B.  9  (4  Buss.  78}.  (4)  o  T.  B.  521. 

(2)  1  B.  B.  748  (3  T.  B.  470).  (5)  6  B.  B.  303  (I  East,  416). 

(3)  1  Vent  224. 
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words  of  the  deed  in  that  case  were  similar  to  those  adopted  here,        i>ok  d. 
and  yet  the  Court  held  that  the  intention  of  the  parties  was  not  r. 

suflScient  to  create  cross-remainders.  The  distinction  between  a  ^'****"^^- 
deed  and  a  will  was  held  to  be  well  settled.  It  was  there  said,  by 
Grose,  J.,  "  that  there  is  a  common  appropriate  mode  of  creating 
cross-remainders  in  deeds."  The  same  doctrine  is  acknowledged 
♦in  Co.  Litt.  by  Butler,  195  b,  in  the  notes.  In  Wright  v.  [  '^^^  ] 
Hnlford{\),  the  words  were,  "to  the  use  of  all  and  every  the 
daughter  and  daughters  of  &c.,  and  the  heirs  of  their  body  and 
bodies ;  such  daughters,  if  more  than  one,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  for  default  of  such  issue, 
to  the  use  of  the  testatrix's  right  heirs : "  and  it  was  held  that  the 
daughters  took  cross-remainders ;  but  that  was  a  will,  which  dis- 
tinguishes that  case  from  the  present.  The  appropriate  forms  for 
effecting  the  object  of  these  parties  will  be  found  in  Wood's  Con* 
veyancing.  It  may  be  contended,  that  the  words  "  share  or 
shares "  would  include  the  accruing  shares ;  but  the  word  in  the 
plural  was  merely  inserted  to  meet  the  case  in  the  event  of  the 
death  of  more  than  one  of  the  children  without  issue.  Upon  the 
authority,  therefore,  of  the  different  cases,  and  particularly  that  of 
Edwards  v.  Alliston,  and  admitting  that  it  was  the  intention  of  the 
settlor  to  create  cross-remainders,  it  is  submitted,  that,  as  this  is  a 
deed  and  not  a  wil),  cross-remainders  were  not  created  as  to  the 
accruing  shares.  (He  also  contended  that  the  other  questions 
ought  to  be  answered  in  the  plaintiff's  favour.) 

W.  D.  Lewis,  contra : 

The  only  case  in  favour  of  the  plaintiff  is  that  of  Edwards  v. 
AlUston,  but,  upon  examination,  that  will  be  found  in  truth  to  be 
no  authority  for  his  position.  It  may  be  conceded,  that  cross- 
remainders  cannot  be  created  by  implication  in  a  deed;  but  in 
putting  a  construction  upon  the  words  actually  used  in  wills  and 
in  deeds,  the  same  rules  are  to  be  observed.  In  the  case  of  a  will, 
estates  may  be  created  by  implication,  provided  the  testator's  inten- 
tion to  create  such  estates  can  be  fairly  gathered  from  the  words. 
But  no  doubt  such  an  argument  cannot  be  urged  in  reference  to  a 
deed,  unless  there  be  such  technical  *language  contained  in  the  l  '^20  ] 
instrument  as  is  sufficient  to  enable  the  Court  to  give  effect  to  the 
intention  expressed,  in  accordance  with  the  feudal  rules  by  which 
the  limitation  of  estates  is  governed.     In  the  present  case  there 

(1)  Oowp.  3U 
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Dob  d.       are  such  expressions  as  are  amply  sufficient  to  give  effect  to  the 
^,  intention  of  the  settlor,  so  as  to  include  accruing  shares  in  the 

BiHKHBAD.  cross-remainders.  If  the  Court  were  to  hold  that  the  cross- 
remainders  are  not  created  as  to  the  accruing  shares,  the  follow- 
ing inconsistencies  would  arise :  It  would  render  the  limitation  to 
an  only  child  illegal  and  void  for  remoteness,  whether  considered 
as  a  remainder  or  as  a  springing  use :  Adams  v.  Tertenants  of 
Savage  (i).  It  would  also  involve  a  resulting  use  to  the  settlor, 
which  would  be  wholly  inconsistent  with  the  express  limitation 
upon  failure  of  all  the  issue;  and  inasmuch  as  there  is  this 
express  use  to  the  settlor,  no  use  can  result  which  is  inconsistent 
therewith.  The  consideration  here  is  marriage,  which  is,  therefore, 
a  good  and  valuable  consideration.  In  1  Sand,  on  Uses,  p.  102,  it 
is  laid  down,  that ''  it  is  the  intention  of  the  parties,  to  be  collected 
from  the  face  of  the  deed,  that  gives  effect  to  resulting  uses."  It  is 
also  said,  in  the  next  page  of  that  work,  **  But  when,  in  a  convey- 
ance to  a  purchaser,  the  contract  is  recited  to  be  for  the  purchase 
of  the  absolute  fee  simple,  the  consideration  extends  to  the  entire 
use:  so  that,  I  conceive,  there  can  in  that  case  be  no  resulting 
use  to  the  gi-antor  or  vendor,"  Who,  then,  would  have  the  use 
in  the  present  case  ?  The  children  who  take  the  cross-remainders. 
No  use  vested  or  was  intended  to  vest  in  the  settlor  under  the 
ultimate  gift  over,  except  upon  failure  of  all  the  issue.  Then  comes 
the  question  as  to  the  true  construction  of  the  words  "  share  or 
shares."    These  words  amply  express  the  intention  of  the  settlor 

[  •121  ]  to  include  accruing  shares.  Such  words  must  fall  within  the  *same 
rules  of  construction,  (subject  to  the  previous  observations,) 
whether  they  be  found  in  a  deed  or  a  will.  Now  "share  or 
shares  "  mean  an  aliquot  portion  of  the  land,  or  of  the  seisin 
therein.  The  word  "  estate  "  means  the  ownership  of  the  land, 
and  passes  the  fee.  There  are  no  words  to  restrict  the  larger 
meaning  of  these  words.  It  has  been  urged,  that  the  proper  forms 
could  have  been  found  to  effect  the  intention  expressed  in  this 
settlement ;  but  in  Hayes  &  Jarman's  Concise  Forms  of  Wills, 
111,  in  a  note  upon  the  mode  of  limiting  cross-remainders,  it  is 
said,  "  In  general,  the  imperfections  of  such  limitations,  especially 
in  wills,  are  helped  by  the  Courts ;  and,  indeed,  it  would  be  diffi- 
cult to  frame  a  short  and  comprehensive  form  of  this  kind, 
expressive  of  the  whole  technical  import  and  effect  of  cross- 
remainders,  in  terms  so  rigidly  and    critically   correct  as  not  to 

^1)  2  Salk«  680, 
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require  any  liberality  of  conBtruction."     The  distinction  is  to  be       DoEd. 
kept  in  view  between  the  meaning  of   the  word  "  share,"  under  p. 

remainders,  where  the  subject-matter  is  real  estate,  and  where  Bi»*khkad. 
it  is  under  gifts  of  personal  estate;  the  decisions  in  the  latter  cases 
not  being  applicable  to  the  foimer.  The  word  **  share,"  when 
found  in  a  will,  may  apply  as  well  to  accruing  as  to  original 
shares:  Leeming  v.  Sherratt  (i).  Each  child,  upon  his  or  her  birth, 
would  take  his  or  her  original  share  in  remainder  expectant,  on  the 
determination  of  the  preceding  life  estate,  and  a  further  share  in 
the  original  share  of  every  other  child,  expectant  on  the  determina- 
tion of  the  same  estates,  and  also  on  the  death,  without  issue,  of 
such  other  child.  The  word  "estate"  is  suflScient  to  embrace 
such  further  estate. 

Lastly,  with  regard  to  tlie  case  of  Edwards  v.  Allistojif  upon 
which  the  plaintiff  has  chiefly  relied,  that  decision  may  be  put 
upon  the  ground,  that,  a  court  of  equity  *  would  not,  under  such  [^122] 
circumstances,  enforce  specific  performance  of  the  contract  where 
the  title  was  doubtful.  The  present  question,  therefore,  which  is 
now  brought  for  the  solemn  decision  of  a  court  of  common  law,  is 
not  concluded  by  the  mere  opinion  there  expressed. 

Gray  replied. 

Cur.  adv.  vvlL 

The  judgment  of  the  Court  was  now  delivered  by 
Pollock,  C.  B.  : 

The  question  in  this  case  arose  on  the  construction  of  certain 
deeds  of  lease  and  release,  dated  the  25th  and  26th  of  June,  1787, 
being  the  settlement  made  on  the  marriage  of  Elizabeth  Mary 
Harness  with  William  Birkhead.  By  those  deeds,  and  a  fine  levied 
in  pursuance  of  a  covenant  contained  in  the  release,  the  lands  in 
question,  (being  lands  of  which  Elizabeth,  the  wife  of  William 
Harness,  and  mother  of  Elizabeth  Mary  Harness,  was  then  seised 
in  fee,)  were  settled,  after  the  solemnisation  of  the  said  marriage,  to 
the  use  of  the  said  William  Harness  for  his  life,  with  remainder  to 
the  use  of  the  said  Elizabeth,  the  wife  of  the  said  William  Harness, 
for  her  life,  with  remainder  to  the  use  of  the  said  William  Birkhead 
for  his  life,  with  remainder  to  the  use  of  the  said  Elizabeth  Mary 
Harness,  his  intended  wife,  for  her  life,  with  remainder  to  the  use 
of  all  and  every  the  children  of  the  body  of  the  said  William  Birkhead 
on  the  body  of  Elizabeth  Mary  Harness,  his  intended  wife,  to  be 

(1)  62  R.  E.  1  (2  Hare,  14). 
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Dob  d.       begotten,  to  be  equally  divided  among  them,  share  and  share  alike, 

^J.^*^       to  take  as  tenants  in  common  and  not  as  joint  tenants,  and  of  the 

BiBKHKAD.    ggygj-al  and   respective  heirs  of  the  bodies  of  all  and  every  such 

children  lawfully  issuing ;  and  in  case  one  or  more  of  such  children 

should  happen  to  die  without  issue  of  his,  her,  or  their  body  or 

[  '123  ]      bodies,  then,  as  to  the  share  or  shares  *of  him  or  them  so  dying 

without  issue,  to  the  use  of  the  survivors  or  others  of  them,  share 

and  share  alike,  to  take  as  tenants  in  common  and  not  as  joint 

tenants,  and  of  the  several    and  respective  heirs  of    their  bodies 

lawfully   issuing;  and  in  case  all    such  children  but  one  should 

happen  to  die  without  issue,  or  if  there  should  be  but  one  such  child, 

then  to  the  use  of  such  surviving  or  only  child,  and  of  the  heirs  of 

his  or  her  body  lawfully  issuing ;  and  for  default  of  such  issue,  then 

to  the  use  of  the  said  Elizabeth  Mary  Harness,  the  wife  of  the  said 

William  Harness,  and  of  her  heirs  and  assigns  for  ever. 

The  marriage  was  duly  solemnised,  and  there  was  issue  of  it 
eight  children,  three  of  whom  died  infants  and  unmarried,  in  the 
lifetime  of  their  parents.  Elizabeth  Mary,  the  wife  of  William 
Birkhead,  survived  as  well  her  husband  as  the  said  William 
Harness,  and  died  in  1846,  at  which  time  the  limitation  in  favour 
of  the  issue  of  the  marriage  came  into  operation.  The  lessors  of 
the  plaintiff  contend  that  the  cross-remainders  among  the  children 
extended  only  to  their  original  and  not  to  the  accruing  shares ;  so 
that,  on  the  death  of  each  of  the  three  children  who  died  in  infancy, 
its  original  l-8th  share  was  divisible  into  seven  equal  parts,  five 
only  of  which  vested  in  the  five  survivors,  and  two  passed  to  Elizabeth 
Harness  in  fee,  either  under  the  ultimate  limitation  in  the  settlement 
or  by  way  of  resulting  use. 

The  present  ejectment  is  brought  on  the  foregoing  view  of  the 
efifect  of  the  settlement  to  recover  2-7ths  of  the  original  eighth 
share  of  each  of  the  three  children  who  died  in  infancy,  being 
2-7ths  of  8-8ths,  or  6-56ths  of  the  whole  property. 

It  may  be  assumed  that  the  lessors  of  the  plaintiff  are  entitled  to 
all  which  Elizabeth  Harness  was  entitled  to;  and  the  only  question, 
therefore^  is,  whether  the  construction  of  the  settlement  contended 
for  by  the  lessors  of  the  plaintiff  is  correct. 
C 124  ]  The  argument  in  support  of  it  is  founded  on  the  well-known  rule 

of  law,  that  cross-remainders,  although  they  may  be  applied  in  a 
will,  where  the  context  warrants  it,  yet  cannot  be  raised  in  a  deed 
by  implication,  and  it  is  argued  that  in  this  settlement,  as  to  the 
3.ccruing  shares  thera  are  ao  such  express  words^ 
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Of  the  general  rule,  as  stated  by  the  counsel  for  the  plaintiff,        DoBd. 
there  is  no  doubt,  and  the  only  question  is,  whether  it  is  a  rule  r. 

applicable  to  the  present  case.  The  rule,  when  correctly  under-  ^^^'^h"^^- 
stood,  is  in  truth  only  a  branch  of  the  preneral  rule,  that  no  estate 
of  inheritance  can  be  created  by  deed  without  apt  words  indicating 
the  estate  to  be  taken ;  that  is,  ''  heirs  "  to  create  an  estate  in  fee, 
"heirs  of  the  body"  to  create  an  estate  tail.  When  lands  are 
conveyed  by  lease  and  release  or  other  assurance,  to  the  use  of 
A.  and  B.,  as  tenants  in  common,  and  the  heirs  of  their  respective 
bodies,  A.  and  B.  have  estates  tail  each  in  his  own  undivided 
moiety ;  but  it  is  clear  that  neither  of  them  has  any  estate  tail 
whatever  in  the  other's  moiety.  Let  us  suppose,  in  order  to  put 
the  case  as  strongly  as  possible  in  favour  of  cross-remainders,  that 
the  deed  conveying  the  land  should  contain  a  clause  expressly 
stating  the  intent  of  the  parties  to  be,  that,  in  case  A.  or  B.  should 
die  without  heirs  of  his  body,  his  moiety  should  go  over  to  the  other, 
by  way  of  cross-remainder  in  tail.  Then,  supposing  these  to  be  the 
very  words  used,  there  could  be  no  doubt  as  to  what  the  parties 
intended;  but  it  is  certain,  that,  in  the  event  of  A.  or  B.  dying 
without  issue,  the  intention  could  not  be  carried  into  effect  for 
want  of  the  words  ''heirs  of  the  body,'*  connected  with  the  gift 
over  by  way  of  cross-remainder;  and  as  this  cannot  be  done  by 
any  words  except  the  words  "  heirs  of  the  body,"  however  clearly 
the  language  may  show  the  intention  of  the  parties,  so,  afortioriy 
the  object  cannot  be  effected  by  any  inference  of  intention,  however 
clearly  it  may  arise  from  the  context. 

This  is  stated  to  be  the  true  foundation  of  the  rule  of  Mr.  Justice  H^b  ] 
Lawrence,  in  the  case  of  Doe  d.  Foqtiett  v.  WorsUy  (i),  and  the 
same  doctrine  is  to  be  found  in  an  old  case  of  Nevil  v.  Nevil{2\ 
cited  in  Viner's  Abridgment,  tit.  "Estate"  (R.),  pi.  2.  Indeed, 
this  latter  case  shows  that  the  rule,  when  stated  as  a  rule  that 
cross-remainders  cannot  be  raised  in  a  deed  by  implication,  is  not 
stated  in  terms  sufficiently  extensive.  They  cannot  be  raised  even 
by  express  declaration  of  intention,  and,  of  course,  therefore,  not 
by  implication,  which  means  implied  intention.  It  is  essential  that 
there  should  be  apt  words  of  limitation. 

Such,  then,  being  the  nature  of  the  rule,  we  have  to  say  whether 
it  is  a  rule  applicable  to  a  case  like  the  present,  where  cross- 
remainders  in  tail  are  clearly  created  by  apt  words  of  limitation, 
aod  where  the  inquiry  is,  as  to  what  interests  the  words  of  limitation 
<1)  6  B.  K  303  (1  East,  430).  (2)  Brovnlow,  152. 
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i>oE  d.       apply.    They  apply  in  terms  to  the  share  or  shares  of  any  child 

V.  or  children  dying  without  issue;  and  the  question,  therefore,  is, 

BiBKMBAD.    ^jj^j.  .g  included  under  the  words  "  share  or  shares  "  ?    The  lessors 

of    the  plaintiff    contend  that  these  words  extend   only  to  the 

original  shares.     The  defendant  says  they  include  every  interest 

of  a  child  dying  without  issue,  whether  original  or  accrued.    We 

are  inclined  to  go  along  with  Mr.  Gray  in  his  argument,  that  the 

word  "  shares  "  has  no  greater  effect  than  the  word  "  share."    The 

plural  word  '^  shares  *'  is  intended  to  meet  the  case  of  a  plurality 

of  children  dying  without  issue,  not  that  of  the  plurality  of  shares 

of  any  one  child ;  so  that  the  construction  must  be  the  same  as  if 

the  language  had  been  then,  as  to  the  share  of  every  such  child  so 

dying,  &c.     But,  concurring  with  him  in  that  view  so  far,  we  will 

think   the  word  ''  share,''  according  to  its  natural  and  obvious 

meaning,  includes,  or,  at  all  events,  if  the  context  requires  it,  may 

*126  ]       include,  every  interest  *  which  the  child  takes  under  the  limitations 

of  the  settlement.     The  word  ''share"  has  no  technical  meaning, 

and,  therefore,  in  giving  effect  to  the  deed  in  which  it  occurs,  the 

Court  has  only  to  ascertain  in  what  sense  it  is  there  used.     In  such 

an  inquiry  there  is  no  difference  in  the  principles  upon  which  we  are 

to  construe  a  deed  or  will,  as  was  pointed  out  by  Lord  Kenton  in 

Wright  v.  Kemp,    In  the  one  case  as  in  the  other,  the  only  inquiry 

is,  in  what  sense,  looking  at  the  whole  context,  is  the  word  used. 

According  to  the  limitations  contained  in  this  settlement,  every 

child  at  its  birth  became  entitled  to  an  original  share,  opening 

from  time  to  time  to  let  in  other  children  as  they  were  bom,  and 

which   original  share  would   be  eventually  proportioned  to   the 

number  of  children.     Every  child  took  this  its  original  share  in 

remainder,  expectant  on  the  determination  of  the  preceding  life 

estates,  but  it  took  further  a  share  in  the  original  share  of  every 

other  child,  expectant  on  the  determination  of  the  same  life  estates, 

and  also  on  the  death  without  issue  of  such  other  child.    Why 

may  not  this  further  interest  be  held  as  included  in  the  word 

''share,"  as  it  is  used  in  the  clause  creating  cross-remainders? 

Suppose  that  after  the  limitations  in  this  settlement  there  had  been 

an  express  declaration  that  the  parties  intended  the  word  "  share  " 

to  apply  to  accrued  as  well  as  original  shares,  there  could  then  be  no 

doubt  as  to  the  intention,  and  no  difficulty  in  carrying  it  into  effect. 

It  can  make  no  difference  that  the  meaning  of  the  deed  is 

ascertained  by  its  context,  and  not  by  an  express  statement  as 

to  the  sense  in  which  the  particular  word  is  used^ 
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It  may  be  less  easy  in  the  one  case  than  in  the  other  to  arrive       Doe  d. 
with  certainty  at  the  right  construction  of  the  doubtful  word ;  but  |.. 

when  that  right  construction  is  once  ascertained,  the  consequence    ^'«"^""^''- 
must  surely  be  the  same,  by  whatever  course  of  reasoning  that 
proper  construction  has  been  reached. 

Acting,  then,  on  these  principles,  we  have  no  difficulty  in  saying  [  127  ] 
that  the  word  "share''  must  have  been  meant  to  include  every 
interest,  accruing  as  well  as  original ;  for  otherwise,  the  estate 
would  go  away  from  the  issue  of  the  marriage  piece-meal,  whereas 
it  is  obvious  nothing  was  intended  to  go  over,  but  that  all  should  go 
at  once  on  failure  of  the  issue  of  all  the  children,  as  if  all  but  one 
had  died  without  issue,  who  was  intended  to  take  all.  Indeed, 
this  point  of  the  case  was  not  pressed  by  Mr.  Oray  :  his  argument 
was  not,  that  it  was  not  intended  to  create  cross-remainders  in  the 
accruing  shares,  but  that,  according  to  the  well-known  rule  against 
implying  cross-remainders  in  a  deed,  such  an  intention  could  not  be 
effected  under  the  language  of  this  settlement.  But  we  are  of 
opinion  that  the  rule  does  not  apply  to  the  present  case;  cross- 
remainders  are  here  created  by  apt  words,  and  the  only  question  is, 
what  interests  are  the  limitations  of  those  cross-remainders  inteqded 
to  embrace  ?  That  appears  to  us  to  be  a  mere  question  of  construc- 
tion, to  be  solved,  like  every  such  question,  by  the  context;  and, 
looking  to  the  whole  of  the  deed,  we  think  the  word  "  share  ''  must 
be  understood  as  including  accruing  as  well  as  original  shares.  We, 
therefore,  think  the  lessors  of  the  plaintiff  have  established  no  title 
to  any  part  of  the  property ;  so  that  there  must  be  judgment  for  the 
defendants  We  are  aware,  in  coming  to  this  decision,  we  are  acting 
in  direct  opposition  to  the  opinion  of  Sir  John  Leach,  expressed  in 
the  case  of  Edwards  v.  Alliston.  We  say  the  opinion,  for  the 
decision  there  might  be  perfectly  right :  the  bill  was  filed  by  the 
trustees,  for  the  sale  of  a  real  estate,  to  compel  specific  performance 
of  the  contract;  and  it  may  be,  in  such  a  case,  the  Court  of 
Chancery  might  properly  refuse  to  decree  specific  performance,  on 
the  ground  that  it  will  not  compel  a  purchaser  to  take  a  question- 
able title.  Undoubtedly,  however.  Sir  John  Leach  did  not  proceed 
solely  on  that  ground  :  he  stated  more  than  once  in  the  course  of 
his  judgment  *that,  although  he  thought  the  intention  of  the  settlor  r  *128  ] 
was  quite  clear,  yet  he  did  not  think  the  intention  could  legally 
govern  the  decision.  We  have  already  stated  our  reasons  for  a 
different  opinion,  and  for  thinking  that  the  rule  of  law,  by  which 
Sir  John  Leach  thought  himself  hampered,  did  not  apply  to  the 
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DoEd.       case  before  him ,  which  is  not  to  be  distinguished  from  the  case 
p.  which  is  now  before  us.     It  is  with  great  rehictance  that  we  have 

BiBKUKAD.  gQjjjg  j^  ^  decision  opposed  to  the  opinion  of  so  eminent  a  Judge  as 
Sir  John  Leach  ;  but,  thinking  as  we  do,  that  this  opinion  rests  on 
no  solid  foundation,  and  its  result  being,  as  he  himself  points  ont, 
obviously  to  defeat  the  clear  intention  of  the  author  of  the  settle- 
ment, and  as  his  decision  may  be  supported  on  other  grounds,  we 
feel  bound  to  act  on  our  own  view  of  the  law,  unopposed  as  it  is  by 
any  other  conflicting  authority.  There  will,  therefore,  be  judgment 
for  the  defendant. 

Judgment  for  the  defend^int. 


[135] 


1849.  OLIVEE  V.   FIELDEN  and  Others  (1). 

May  so.  ^   ^ 

(4  Ex.  135—138  ;  S.  C.  18  L.  J.  Ex.  253.) 


Assumpsit  on  the  following  charter-party:  "It  is  mutually  agreed 
between  E.  O.,  agent  for  the  owners  of  the  Lydia,  new  ship,  now  on  the 
stocks,  of  the  measurement  of  1,100  tons  or  thereabouts,  now  at  Quebec, 
to  be  launched  and  ready  to  receive  cargo  in  all  May,  guaranteed  to  sail  in 
all  June,  and  F.  &  Co.,  merchants,  that  the  ship  shall  proceed  to  &c.,  and 
there  load  a  cargo  of  timber,**  &c. :  Held,  that  the  readiness  to  receive  a 
cargo  in  all  May  was  a  condition  precedent  to  the  plaintiff's  right  to  recover 
for  not  loading  a  full  cargo ;  and  that  a  plea  stating  that  the  ship  was  not 
ready  to  receive  a  cargo  in  all  Maj'  was  good  on  general  demurrer. 

Assumpsit.  The  declaration  stated,  that,  by  a  memorandum  of 
charter,  made  the  28th  March,  1848,  by  the  plaintiff,  therein 
described  to  be  agent  for  the  owners  of  the  ship  called  the  Lydia,  then 
on  the  stocks,  of  the  admeasurement  of  1,100  tons  or  thereabouts, 
then  at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in  all 
May,  A.D.  1848,  guaranteed  by  the  owners  to  sail  in  all  June,  a.d. 
1848,  and  the  defendants,  therein  described  as  Messrs.  Fielden  k  Co., 
merchants,  of  the  other  part,  it  was  mutually  agreed,  between  the 
plaintiff  and  defendants,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should  with  all 
convenient  speed  there  load,  from  the  factors  of  the  said  merchants, 
a  full  and  complete  cargo  of  timber,  including  deck  load,  as  follows : 
The  charterer  having  the  option  of  shipping  200  to  250  loads  of  red 
pine,  &c. ;  and  being  so  loaded,  should  therewith  proceed  to 
Liverpool,  or  so  near  thereunto  as  she  might  safely  get,  and  deliver 
the  same,  on  being  paid  freight,  as  follows,  &c.     (The  declaration 

(1)  Cited.  Corkling  v.  Mursey  (1873)  L.  R.  8  0.  P.  395,  400,  42  L.  J.  C.  P. 
163.— A.  0. 
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then  set  out  the  usual  exception  of  dangers  of  the  seas,  and  stipula-  olivbr 
tion  as  to  demurrage,  and  alleged  mutual  promises  and  performance  fibldkn 
on  the  plaintiff's  part.)  Averment,  that,  although  the  ship,  in  a 
proper  and  reasonable  time  in  that  behalf,  to  wit,  on  &c.,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  was 
ready  to  receive  such  cargo,  having  been  theretofore  launched,  and 
that  she  was  so  ready,  as  aforesaid,  in  such  a  time  as  that  she  could 
and  would  have  sailed ;  and  the  plaintiff  says,  that  the  said  ship 
could  and  would  have  sailed  on  the  voyage  aforesaid,  in  June  afore- 
said, if  the  defendants  had  provided  such  cargo  as  aforesaid.  And 
that,  during  the  time  aforesaid,  and  during  the  whole  of  the  laying 
days,  and  days  of  demurrage  in  the  memorandum  *of  charter  [  *i36  ] 
mentioned,  the  plaintiff,  at  Quebec  aforesaid,  was  ready  and  willing 
to  receive  on  board  the  said  ship,  from  the  factors  of  the  defendants, 
such  a  full  and  complete  cargo  of  timber,  including  deck  load,  as  in 
the  said  memorandum  of  charter  iu  that  behalf  mentioned,  accord- 
ing to  the  terms  of  the  said  memorandum  of  charter,  &c.  Yet  the 
defendants  did  not  nor  would,  during  the  said  month  of  June,  or  at 
any  time  whatsoever,  provide  for  the  said  ship,  or  load  on  the  said 
ship,  such  a  full  and  complete  cargo  of  timber,  including  deck  load, 
as  in  the  memorandum  of  charter  mentioned,  but  wholly  refused  so 
to  do,  &c. 

Plea,  that  the  said  memorandum  of  charter  was  and  is  made  in 
words  and  figures  following :  (The  plea  set  out  the  charter  verbatim, 
the  material  part  of  which  is  as  follows) : 

"It  is  this  day  mutually  agreed,  between  Edward  Oliver,  agent 
for  the  owners  of  the  good  ship  or  vessel  called  the  Lydia,  new  ship, 
now  on  the  stocks,  of  the  measurement  of  1,100  tons  or  thereabouts, 
now  at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in  all 
May,  guaranteed  by  the  owners  to  sail  in  all  June,  and  Messrs. 
Fielden  &  Co.,  merchants,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  shall  with  all  con- 
venient speed  sail  and  proceed  to  &c.,  or  so  near  thereunto  as  she 
may  safely  get,  and  there  load,  from  the  factors  of  the  said  merchant, 
a  full  and  complete  cargo  of  timber,  including  deck  load,  as  follows : 
The  charterer  having  the  option  of  shipping  200  to  250  loads  of  red 
pine,  &;c.*' 

Averments,  that  the  month  of  May  in  the  charter-party  mentioned, 
was  meant  to  be,  and  was,  the  month  of  May,  1848 ;  and  that  the 
said  ship  was  not  launched  and  ready  to  receive  cargo  in  all  May, 
1848.    Verification. 
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Oliver  General  demurrer  and  joinder  thereon. 

r. 
FiBLDBN. 

r  137  1  Crovipton,  in  support  of  the  demurrer  : 

The  being  ready  to  receive  cargo  in  May  was  not  a  condition 
precedent  to  the  plaintiff's  right  to  recover.  The  terms  "  ready  to 
receive  cargo  in  all  May  "  mean  only  that  the  parties  expected  that 
the  ship  would  be  ready  at  that  time.  The  next  clause,  '*  guaranteed 
by  the  owners  to  sail  in  all  June/'  excludes  any  other  construction. 
The  doctrine  as  to  conditions  precedent  attaches  only  where  the 
whole  adventure  is  destroyed ;  if  the  failure  goes  to  part  of  the  con- 
sideration merely,  the  remedy  is  by  a  cross  action.  That  view  is 
supported  by  the  judgment  of  Tindal,  J.,  in  Glaholm  v.  Hays  (i), 
where  this  subject  was  much  considered.  In  Constaide  v.  Cloberie  (2), 
it  was  held,  that  a  breach  of  the  covenant  to  sail  with  the  next  wind 
was  no  answer  to  an  aclion  for  freight.  In  Stavers  v.  Carlhig  (3), 
the  plaintiff,  a  captain  of  a  South  Sea  whaler,  covenanted  with 
defendants  that  he  would  proceed  to  the  fishery  and  procure  a  cargo 
of  sperm  oil,  and  would  return  to  London,  and  then,  at  his  own 
costs,  deliver  it  to  the  defendants,  who  covenanted,  on  the  perform- 
ance  of  the  before-mentioned  terms  on  the  part  of  the  plaintiff,  to 
pay  him  a  certain  proportion  of  the  net  proceeds  of  the  cargo  ;  and 
it  was  held,  that  the  plaintiff 's  covenants  were  independent,  and 
consequently  the  performance  of  them  not  a  condition  precedent  to 
an  action  on  the  defendant's  covenant.  OUive  v.  Booker  (4)  is  dis- 
tinguishable, for  there  the  defendant  pleaded  that  time  was  an 
essential  and  material  part  of  the  contract. 

Aspland  appeared  to  argue  in  support  of  the  plea,  but  was  not 
called  upon. 

Pollock,  C.  B.  : 

There  must  be  judgment  for  the  defendants.    The  stipulations  as 
[  *138  ]       to  the  vessel  being  ready  to  receive  *a  cargo  in  May,  is  not  mere 
description,  but  part  of  the  contract,  and  forms  a  condition  precedent 
to  the  plaintiff's  right  to  recover. 

Alderson,  B.  : 

I  am  of  the  same  opinion.     The  plaintiff  avers,  that  he  was  ready 
and  willing  to  receive  a  cargo  according  to  the  terms  of  thecharter- 

(1)  58  R.  R.  399  (2  Man.  &  G.  257 ;  (3)  ^3  R.  R.  682  (3  Ring.  N.  0.  355  ; 
2  Scott,  N.  R.  471).                                     3  Scott,  740). 

(2)  Palm.  397.  (4)  74  R.  R.  096  (1  Ex.  416). 
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party.    One  of  those  terms,  and  a  very  important  one,  was,  that  the       Oliveb 
vessel  should  be  ready  to  receive  a  cargo  in  May.  Fibldkn. 

BoLFE,  B. : 

The  cases  of  Glaholm  v.  Hays^  and  Ollive  v.  Booker,  are  conclusive 
in  favour  of  the  defendants. 

Platt,  B.  : 

In  Comtahle  v.  Cloberie,  the  vessel  had  actually  carried  the  goods. 

Judgment  for  the  defendants. 


BOOSEY   V.  PUKDAY(l).  ma. 

(4  Ex.  145-158;  S.  C.  1«  L.  J.  Ex.  378  ;  13  Jur.  918.)  '^^Juneh^^' 

A  foreign  author  residing  abroad,  who  composed  a  work  abroad,  and  "7 , 

sent  it  to  this  country,  where  it  was  first  published  under  his  authority,         '-        ^ 
acquired  no  copyright  therein  under  the  statutes  prior  to  the  Act  of  1842. 
Neither  did  a  British  subject  to  whom  such  work  was  assigned  by  the 
foreign  author  gain  any  such  right. 

But,  assuming  a  foreign  autlior  and  his  assigns  to  have  by  law  a  copy- 
right, where  the  author  means  to  publish  contemporaneously  in  England 
and  abroad,  he  or  his  assigns  are  not  disentitled  to  copyright  by  the  actual 
publication  in  one  place  before  the  other,  on  the  same  day. 

Case.  The  declaration  stated,  that,  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances  thereinafter  mentioned,  the 
plaintiff  was,  and  from  hence  has  been  and  is,  the  proprietor  of  the 
copyright  in  certain  books,  being  musical  compositions — ten  airs  in 
the  opera  of  **La  Sonnambula'*  of  Bellini — which  said  several 
books  had  each  of  them  been  first  printed  and  published  in  that 
part  of  Great  Britain  called  England,  and  which  had  each  of  them 
been  first  published  within  twenty-eight  years  then  last  past,  and 
which  said  several  copyrights  were  subsisting  at  the  several  times  of 
the  committing  by  the  defendant  of  the  said  grievances,  &c. ;  yet  the 
defendant,  not  being  the  proprietor  of  the  said  copyrights,  &c., 
heretofore,  after  the  passing  of  the  5  &  6  *Vict.  c.  45,  and  within  [  *ini  ] 
twelve  calendar  months  before  the  commencement  of  the  suit,  to 
wit,  &c.,  unlawfully  imported  for  sale  into  England,  from  parts 
beyond  the  seas,  to  wit,  from  &c.,  divers  copies  of  the  said  books, 
&;c.,  which  had  before  then  been  reprinted  abroad,  &c. ;  against  the 

(1)  See  Jefferyi  v.  Boosey  (1854)  4  L.  K.  3  H.  L.  100,  37  L.  J.  Ch.  464. 
H.  L.  C.  816,  24  L.  J.  Ex.  81,  which  decided  under  the  Copyright  Act,  1842 
was  also  a  decision  under  the  repealed  (6  &  6  Vict.  c.  45).  See  now  Inter- 
statutes  8  Anne,  c.  19,  and  64  Geo.  III.  national  Copyright  Act,  1886  (49  &  60 
c.  15C ;  and  cf.  BouiUdgt  v.  Low  (1868)  Vict.  c.  33).— A.  C. 
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BoosBY  form  of  the  statute,  &c.  The  eecond  cOont  alleged,  that  the 
defendant  did  unlawfully  publish  and  expose  to  sale  divers  other 
copies  of  the  said  books,  well  knowing  they  had  been  and  were 
unlawfully  imported ;  against  the  form  of  the  statute,  &c.  The 
third  count  alleged,  that  the  defendant  wrongfully  and  fraudulently, 
and  without  the  consent  in  writing  of  the  plaintiff  or  any  proprietor 
of  the  said  copyrights,  had  in  his  possession,  for  sale  or  hire,  divers 
copies,  knowing  that  they  had  been  and  were  unlawfully  printed 
without  the  consent  of  the  plaintiff  or  any  other  proprietor,  against 
the  form  of  the  statute  &c.  The  fourth  count  alleged,  that  the 
defendant,  without  the  consent  of  the  plaintiff  or  any  other 
proprietor,  did  unlawfully  sell,  publish,  and  expose  to  sale,  divers 
copies  of  the  said  works;  to  the  plaintiff's  damage &c. 

The  defendant  pleaded,  first,  Not  guilty;  secondly,  that  the 
plaintiff  was  not  at  the  time  when,  &c.,  the  proprietor  of  the  said 
copyrights ;  thirdly,  that  the  said  copyrights  were  not  then 
subsisting ;  fourthly,  as  to  the  first  count,  that  the  said  books  therein 
mentioned  had  not  nor  had  been  first  printed  and  published  in  that 
part  of  Great  Britain  called  England ;  fifthly,  to  the  first  count,  that 
the  said  copies  had  not  been,  nor  were  they,  reprinted  in  a  country 
out  of  the  British  dominions ;  sixthly,  to  the  second  count,  that  the 
said  copies  had  not  been  imported  into  England  from  parts  beyond 
the  seas ;  seventhly,  to  the  third  count,  that  the  said  copies  had  not 
been  unlawfully  printed  for  sale ;  eighthly,  ninthly,  and  tenthly,  to 
the  second,  third,  and  fourth  counts  respectively,  that  the  said  books 
therein  mentioned  had  not  been,  nor  were^  first  printed  and  published 

[  *U7  ]  in  that  part  of  the  United  Kingdom  called  England.  These  *pleas 
concluded  respectively  to  the  country,  and  issues  were  joined  thereon- 
At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1848,  the  following  facts  appeared : 
BelUni,  a  foreigner,  composed  the  opera  of  ''  Sonnambula  "  in  the 
year  1881,  when  it  was  performed  with  much  success  at  theCarcano 
theatre  at  Milan.  In  February,  1881,  a  Signor  Bicordi  purchased 
the  opera  of  Bellini  and  the  managers  of  the  theatre,  under  an 
instrument  which,  according  to  the  law  of  Austria,  was  sufficient  to 
transfer  the  copyright ;  but  there  were  no  attesting  witnesses  to  it. 
On  the  9th  of  June,  1881,  Bicordi  assigned  the  opera,  by  deed,  to 
the  plaintiff,  who  had  ten  airs  entered  at  the  Stationers'  Hall,  at 
11  A.M.  on  the  10th  of  June,  1881,  and  copies  were  also  deposited 
at  the  British  Museum.  These  airs  were  exposed  for  sale  on  the 
same  day,  between  twelve  and  one  o'clock.    They  were  printed  from 
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the  foreign   plates,  the  only  additions  thereto  being   the  words      boosbt 

** Entered  at  Stationers'   Hall,"  and  "London:   Boosey  &  Co.'*      purdat. 

Copies  of  the  same  airs  were  also  exposed  for  sale  at  9  a.m.,  upon 

the  same  day,  at  Milan,  by  Bicordi.    The  plaintiff  procared  the  airs 

to  be  entered  on  the  18th  of  May,  1844,  under  the  6  &  6  Vict.  c.  46. 

At  a  later  period,  the  airs  alleged  to  be  an  infringement  of  the 

plaintiff's  copyright   were  purchased  at  the  defendant's  shop  in 

London.    It  was  thereupon  contended,  on  the  part  of  the  defendant, 

that  the  plaintiff  ought  to  be  nonsuited ;  first,  that  admitting  that  the 

entry  under  the  11th  section  of  the  6  &  6  Vict.  c.  45,  afforded 

prima  facie  evidence  of  the  plaintiff's  title  to  the  music ;  that  such 

evidence  had  been  rebutted ;  that  the  plaintiff  must  stand  upon  his 

title  as  of  prior  date  to  that  statute  ;  and  that,  as  a  foreigner  could 

have  no  copyright  in  this  country, he  could  not  transfer  it;  secondly, 

that  the  assignment  to  Bicordi  was  invalid ;  thirdly,  that  it  was  a 

mere  licence,  *and  that  the  action  should  have  been  in  the  name  of       T  *^^^  ] 

Bellini  or  of  Bicordi ;  and,  fourthly,  that  there  had  been  a  prior 

publication  at  Milan.     The  Lord  Chief  Baron  left  the  question  to 

the  jury  to  say,  whether  there  had  been  any  infringement;  and 

they  found  that  there  had  been  an  infringement  if  the  plaintiff  had 

any  copyright.    His  Lordship  directed  a  verdict  to  be  entered  for 

the  plaintiff,  as  to  nine  of  the  airs,  (there  being  a  question  as  to 

times  of  publication  of  one  of  the  other  airs,)  upon  all  the  issues, 

with  the  exception  of  the  second  and  third,  leave  being  reserved  to 

the  parties  to  move  to  set  the  verdict  aside  and  to  enter  it  as  the 

Court  above  should  direct,  with  liberty  also  to  the  parties  to  treat 

the  ruling  of  the  Court  above  as  the  direction  of  the  learned  Judge 

at  Nisi  Frius. 

In  Michaelmas  Term  last,  a  rule  nisi  was  accordingly  obtained  by 
Bovill,  on  the  part  of  the  plaintiff  (i).  Against  this  rule,  in  Easter 
Term  last  (April  24  and  26), 

The  Attorney 'Oeneral  and  Crompton  showed  cause : 
The  first  question  is,  whether  a  foreigner  can  have  a  copyright  in 
his  works  in  this  country.  The  plaintiff  appears  to  have  relied  upon 
the  6  &  6  Vict.  c.  45,  s.  11,  as  giving  him  a  title;  but  that  statute 
was  merely  for  the  purpose  of  advancing  the  party's  remedy, 
provided  he  had  a  good  title  independently  of  the  statute.  The  4th 
section  recites,  '^  That  whereas  it  is  just  to  extend  the  benefits  of 

(1)  A  cross  rale  was  obtained  by  the      on  the  ground  that  there  had  been  no 
Attorney-General,  to  enter  a  verdict  for      infringement, 
the  defendant  on  the  plea  of  Not  guilty, 
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BoosBY      this  Act  to  authors  of  books  published  before  the  passing  thereof, 

PuRDAT.  and  in  which  copyright  still  subsists ; "  in  that  way  alone  is  the 
statute  retrospective.  Has,  then,  the  plaintiff  the  title  to  this 
work  before  that  Act  ?    The  author  was  a  foreigner,  and  could  have 

[  *149  ]      no  such  right  in  this  country.     Upon  this  *point  there  exists  a 
difference  of  opinion  in  the  superior  Courts.    In  Cocks  v.  Purday  (i), 
in  the  Court  of  Common  Pleas,  Wilde,  Ch.  J.,  in  delivering  the 
judgment  of  the  Coubt,  after  having  commented  upon  the  several 
authorities  upon  the  point,  said,  '*  It  appears  to  us,  then,  upon  the 
authorities,  as   well  as   upon  principle,  that  an  alien   amy,  the 
author  of  a  work  of  which  he  is  also  the  first  publisher  in  England, 
and  which  has  not  been  mskde  puhlici  juris  by  a  previous  publication 
elsewhere,  has  a  copyright  in  that  work,  whether  it  be  composed  in 
this   country  or  abroad.'*     And  in  the    late  case  of  Boosey   v. 
Davidson  (2),  the  Court  of  Queen's  Bench  pronounced  a  similar 
decision,  but  without  any  other  reason  for  it  than  the  previous 
decision  in   the   Court  of    Common   Fleas.    But  this  Court,    in 
ChajypeU  v.  Purday  (s),  expressed  a  clear  opinion,   that  a  foreign 
author  residing  abroad,  who  composes  and  publishes  his   work 
abroad,  has  not  at  common  law,  or  under  the  stats.  8  Ann.  c.  19  (4), 
and  54  Geo.  III.  c.  156(4),  any  copyright  in  this  country;  and, 
with  respect  to  these  statutes,  Pollock,  C.  B.,  in  delivering  the 
judgment  of  the  Court,  says,  '^  They  were  passed  for  the  encourage- 
ment of  learning  and  the  arts,  by  insuring  to  authors,  artists,  and 
inventors  the  rewards  of  their  labours.    In  their  language  the  Acts 
are  general ;  but  primd  facie,  it  must  be  intended  that  a  British 
Legislature  means  only  to  protect  British  subjects,  and  to  foster  and 
encourage  British  industry  and  talent ;  and  therefore,  when  statutes 
of  the  United  Kingdom  speak  of  authors  and  inventors,  they  mean 
authors  and  inventors  being  subjects  of  and  residents  in  the  United 
Kingdom,  or  at  least  subjects  by  birth  or  residence,  and  do  not 
apply  to  foreigners  resident  abroad."     If  the  plaintiff  had  no  such 
right  independently  of  the  5  <&  6  Vict.  c.  46,  the  registration  by  him 
could  not  give  him  the  title ;  at  the  most  it  afforded  primd  facie 
evidence  liable  to  be  rebutted,  which,  in  the  present   case,  was 

[  ♦150  J  rebutted  by  the  plaintiff  on  evidence.  By  the  registration  •of  a 
work,  a  person  does  not  become  the  author,  absolutely,  so  to  speak. 
If  he  were  to  be  deemed  the  author,  this  absurdity  might  follow, 

(1)  6  0.  B.  860.  (4)  Repealed   by    Copyright    Act, 

(2)  13  Jur.  678.  1842  (6  &  6  Vict.  c.  46),  8.  1.— A.  C. 

(3)  69  B.  £.  698  (14  M.  &  W.  303). 
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that  different  persons  in  different  countries  would  each  be  the  author       Roosbt 
of  the  same  work ;  and,  in  the  present  case,  Bicordi  still  retained      pobdat. 
his  right  of  publication  at  Milan.     The  plaintiff  is  not    the  sole 
proprietor.      The     law    of    copyright    is    not    the    same    in    all 
countries,  and    a    person,  by  assignment,   might    thereby  obtain 
a   larger  right  than   he  possessed   in   his  own   country,  so   that 
he  might  assign  what  he  would  not,  according  to  the  law  of  his  own 
country,  possess.      The  law  of  copyright  is  not  extra-territorial. 
This  law  has  been  assimilated  to  the  patent  laws ;  but  the  importer 
is  not  the  author  under  these  Acts.     The  plaintiff,  therefore,  could 
not  properly  register  the  works  in  his  own  name  ;  if  they  could  be 
registered,  it  should  have  been  effected  in  the  name  of  the  author. 
No  doubt,  under  the  patent  laws,  a   foreigner  may   be   the   first 
inventor ;  and  the  reason  is  given  in  EJgehury  v.  Stephens  (i),  where 
it  is  said,  "  A  grant  of  a  monopoly  may  be  to  the  first  inventor  by 
the  21  Jac.  I. ;  and  if  the  invention  be  new  in  England,  a  patent 
may  be  granted,  though  the  thing  was  practised  beyond  sea  before  : 
for  the  statute  speaks  of  '  new  manufactures  within  this  realm ;' 
so  that  if  they  be  new  here,  it  is  within  the  statute ;  for  the  Act 
intended  to  encourage  new  devices  useful  to  the  kingdom ;    and, 
whether  learned  by  travel  or  by  study,  it  is  the  same  thing."    That 
does  not  apply  to  an  author.     In  Bentley  v,  Foster  (2),  the  Vice- 
Cham  cbllor  merely  expressed   an   opinion,  that  ''  protection  was 
given  by  the  law  of   copyright   to  a  work  first  published  in  this 
country,  whether  it  was  written  abroad  by  a  foreigner  or  not ; "  but 
directed  an  action,  for  the  purpose  of  trying  the  right.  lyAlmainev. 
Boosey  (3)  is  in  effect  overruled  by  Chappell  v.  Purday  (3),  in  equity, 
where  Lord  Abinger  says,  that  the  law,  as  regarded  *the  common-      [  *i5i  j 
law  right,  was  settled  by  Millar  v.    Taylor  (5).     That,  however, 
is  not  strictly  correct ;  but  whether  it  be  so  or  not,  is  not  material 
to  the  present  argument,  because  the  common-law  right   never 
applied  to  a  foreigner.      (They  referred  to  De  Londre  v.  Shaiv  (e), 
and  Gtiichard  v.  Mori  (7).) 

In  the  second  place,  these  works  had  been  published  abroad 
previously  to  their  publication  in  this  country,  and  had  therefore 
hQcome  puhlici  juris :  dementi  v.  Walker  {B).  Lastly,  the  assign- 
ment to  Bicordi  was  invalid, — he  had  not  a  good  title,  according  to 
the  law  of  this  country :  De  Pinna  v.  Polhill  (9). 

(1)  2  Salk.  447.  (6)  2  Sim.  237. 

(2)  10  Sim.  329.  (7)  9  L.  J.  (O.  S.)  Ch.  277. 

(3)  41  R.  R.  273  (1  Y.  &  C.  288).  (8)  26  R.  R  569  (2  B.  &  C.  861). 

(4)  4  Y.  &  C.  485.  (9)  8  Car.  &  P.  78. 
(6)  4  Burr.  2303. 
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BooBKT  BoviU,  Webster,  and  Henniker,  in  support  of  the  rule : 

Phrdat.  Copyright  may  exist  in  a  person  who  has  acquired  title  from  the 

author  of  a  work,  though  a  foreigner,  unless  he  has,  prior  to 
publication  in  this  country,  made  the  work  publici  juris.  A 
foreigner,  equally  with  a  British  subject,  has  a  property  in  his 
literary  composition. 

(Pollock,  G.  B.  :  How  can  a  person  have  property  in  anything 
purely  intellectual  ?) 

Because  it  is  the  mental  labour  of  the  author,  and  not  common 
to  the  world. 

(Pollock,  G.  B.  :  According  to  that  argument,  if  a  man  composes 
a  song  and  sings  it,  no  one  else  may  sing  it  without  his  leave.  I 
cannot,  for  this  purpose,  distinguish  between  any  exercise  [s]  of  the 
mind.  Had  either  Newton  or  Leibnitz  a  property  in  the  system  of 
fluxions  or  the  differential  calculus?) 

In  Prince  Albert  v.  Strange  (I),  the  Lord  Ghancbllor,  in  delivering 
judgment,  says,  "  The  property  in  an  author  or  composer  of  any 
work,  whether  of  literature,  art,  or  science,  such  work  being 
unpublished,  and  kept  for  his  private  use  or  pleasure,  cannot  be 
disputed,  after  the  many  decisions  in  which  that  proposition  has 
been  affirmed  or  assumed.'* 

(Pollock,  G.  B.  :  If  a  person  makes  a  discovery,  he  may  lock  it  up 
[  'i'*^  1       in  his  *own  breast ;  but  the  moment  he  communicates  it  to  any  one 
else,  the  rest  of  the  world  may  use  it.) 

There  is  a  distinction  between  invention  and  copyright.  In  the 
former,  prior  publication  prevents  the  exclusive  right ;  in  the  latter, 
the  fact  of  publication  gives  the  copyright.  It  is  founded  on  the 
doctrine  of  exclusive  property  prior  to  publication.  A  person,  to 
whom  a  manuscript  is  lent  to  take  a  copy,  has  no  right  to  publish 
it:  Duke  of  Queensberi-y  v.  Shebbeare  (2).  Copyright  existed  at 
common  law,  and  the  statute  of  Anne  was  in  affirmance  of,  though 
it  controlled  the  common  law  right :  Millar  v.  Taylor  (3),  Beckford 
V.  Hood  (4).  The  invention  of  printing  enabled  authors  more  easily 
to  multiply  copies  of  their  works ;  but  their  property  in  them 
existed  prior  to  that  art :  Company  of  Stationers  v.  Seymour  (6). 

(1)  79  R.  R.  307  (1  H.  &  Tw.  1.)         (4)  4  R.  R  627  (7  T.  R.  620). 

(2)  2  Eden,  329.  (5)  1  Mod.  257. 
(3);4  Burr.  2303. 
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(Platt,  B.,  referred  to  Tonson  v.  CoUins  (i).)  Boosbt 

1*. 

PUBDAY. 

In  Millar  v.  Taylor  (2),  the  special  verdict  finds,  that,  before 
the  statute  of  Anne,  it  was  usual  to  purchase  from  authors  the 
perpetual  copyright  of  their  books.  The  first  publication  gives  the 
exclusive  right,  the  only  exception  being,  that,  if  there  was  a  prior 
publication  in  another  country,  the  work  becomes  jnMici  juris. 
Such  being  the  true  foundation  of  copyright,  it  follows,  that  the 
right  must  exist  as  well  in  a  foreigner  as  a  native.  An  alien 
friend  may,  equally  with  a  native,  enjoy  every  species  of  property 
except  real ;  and  the  same  protection  is  afforded  to  his  person  and 
reputation :  Pisani  v.  Lawson  (8) ;  Com.  Dig.  "  Alien,"  (C.  5) ; 
Cocks  v.  Purday  (4).  This  view  is  confirmed  by  the  International 
Copyright  Acts,  1  <fc  2  Vict.  c.  59,  s.  14(5),  and  the  7  <fc  8  Vict, 
c.  12,  s.  19.  The  5  &  6  Vict.  c.  45,  is  not  confined  to  authors,  but 
is  general  in  its  terms.  It  recites,  that,  ''  it  is  expedient  to  amend 
the  law  relating  to  copyright,  and  to  afford  greater  encouragement 
to  the  production  *of  literary  works  of  lasting  benefit  to  the  world.''  [  *io8  ] 
The  15th  section,  which  provides  a  remedy  by  action,  is  also 
general,  and  applies  to  all  cases  of  a  subsisting  copyright.  The 
plaintiff  being  a  British  subject,  who  acquired  the  right  from  a 
foreigner  by  legal  title,  has  the  exclusive  property  in  the  work. 
The  transfer  to  Bicordi  was  valid  according  to  the  law  of  Austria, 
and  so  by  the  law  of  nations  was  valid  everywhere :  Story's  Con- 
flict of  Laws,  8.  242.  All  the  cases  are  in  the  plaintiff's  favour  : 
Bentley  v.  Foster  (6),  D'Almaine  v.  Boosey  (7),  Cliappell  v.  Purday  (8), 
Cox  V.  Purday  (*),  Boosey  v.  Davidson  (9).  In  dementi  v.  Walker  {io)^ 
it  is  assumed  throughout,  that  a  copyright  may  be  acquired  from  a 
foreigner.  De  Londre  v.  Shaw  (ii)  is  a  mere  dictum.  Page  v. 
Toxcnsend  (12)  was  decided  on  the  Engraving  Acts,  8  Geo.  II.  c.  13, 
7  Geo.  III.  c.  88,  and  17  Geo.  III.  c.  57,  which  are  not  in  pari 
materia  with  the  Copyright  Acts.  There  is  no  doubt  that  a 
musical  composition  is  a  writing  within  the  statute  of  Anne :  Bach 
V.  Longman  (18). 

Then,  as  to  the  question  of  prior  publication.    It  is  evident,  from 

(1)  1  W.  BL  301.  (7)  41  R.  R.  273  (1  Y.  &  0.  288). 

(2)  4  Burr.  2306.  (8)  4  Y.  &  C.  48d. 

(3)  54  R.  B.  738  (6  Bing.  N.  C.  90).  (9)  13  Jur.  678. 

(4)  5  C.  B.   SeO  ;    17  L.  J.  C.  P.  (10)  26  R.  B.  569  (2  B.  &  0.  861). 
273.  (]  1)  2  Sim.  237. 

(5)  Repealed  by  7  &  8  Vict.  c.  12,  (12)  35  R.  R.  174  (5  Sim.  395). 
B.  ].— A.  0.  (13)  Oowp.  623. 

(6)  10  Sim.  329. 
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BooftET  tlie  judgment  of  Lord  Abinoer,  in  D'Almaine  v.  Boosey  (l),  that,  if 
PuBDA^y.  th^  foundation  of  copyright  at  common  law  be  first  publication,  the 
representation  of  the  opera  at  a  theatre  abroad  will  not  give  the 
defendant  any  right  to  print  and  publish  it.  The  term  ''  publica- 
tion "  means  the  publication  of  the  written  work,  not  a  representation 
of  it  upon  a  stage  :  Coleman  v.  Wathen  {:z)^Macklin  v.  Ricliardson  (.3). 
White  V.  Geroch{4)  decided,  that  an  author  does  not  lose  his  copy- 
right by  having  first  sold  the  composition  in  manuscript.  Then, 
[  *ir)4  ]  has  there  been  a  publication  *in  this  country  within  a  reasonable 
time  after  the  publication  abroad?  In  dementi  v.  Walker  (5),  which 
first  introduced  the  doctrine  as  to  prior  publication,  Baylet,  J., 
says,  '^  Whether  the  act  of  printing  and  publishing  abroad  makes 
the  work  at  once  publici  juris  it  is  not  necessary  now  to  decide, 
but  we  have  no  doubt  that  it  becomes  ptihlici  jurist  if  the  author 
does  not  take  prompt  measures  to  publish  here.  In  Chappell  v. 
Payday  (6),  there  had  been  six  years'  prior  publication  abroad ;  in 
the  present  case,  there  is  the  mere  fraction  of  a  day,  which  the  law 
rejects :  Clayton's  case  (7),  Russell  v.  Ledsam  (s) ;  Gilbert's  Law  of 
Executions,  p.  15 ;  Boucher  v.  Wiseman  (9).  Then,  as  to  the  regis- 
tration. The  6  <&  6  Vict.  c.  45,  s.  15,  contemplates  the  interest  of 
a  person  who  might  not  be  strictly  an  assignee,  the  word  used 
being  **  proprietor,"  not  "  owner,"  of  copyright.    That  obviated  the 

difficulty  which  arose  in  Powei'  v.  Walker  (lo). 

Cur.  adv.  vuU. 

The  judgment  of  the  Goubt  was  now  delivered  by 

Pollock,  C.  B.  : 

Upon  the  argument  of  this  case  during  the  last  Term,  before 
myself  and  my  brothers  Parke,  Bolfe,  and  Piatt,  every  authority 
bearing  on  the  question  raised  was  cited  and  commented  upon. 

This  Court,  in  the  case  of  Chappell  v.  Purday^  had  previously 
intimated  its  opinion,  that  the  right  of  the  plaintiff  must  depend  on 
the  statute  law  of  this  country,  the  laws  of  foreign  nations  having 
no  extra-territorial  power,  and  the  plaintiff  no  right  at  common 
law ;  and  that,  if  the  question  were  not  concluded  by  authority,  the 
proper  construction  of  the  statutes  of  8  Ann.  c.  19  (ii) ,  and  54  Geo.  III. 

(1)  41  R.  E.  27a  (1  Y.  &  C.  300).  (7)  6  Co.  Bop.  1. 

(2)  6  T.  R  245.  (8)  69  B.  R.  761  (14  M.  &  W.  574). 

(3)  Amb.  694.  (9)  Cro.  Eliz.  440. 

(4)  22  B.  B.  786  (2  B.  &  Aid.  298).  (10)  15  B.  B.  378  (4  Camp.  9.  w.). 

(5)  26  B.  B.  569  (2  B.  &  C.  861).  (11)  Bepealed    by   Copyriglit    Act, 

(6)  4  Y.  &  C.  485.  1842  (5  &  6  Vict.  c.  45),  s.  1.— A.  C. 
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c.  156  (i),  on  which  the  question  must  depend,  was,  that  a  foreign  Booskt 
author  ^residing  abroad,  or  his  assigns,  was  not  an  author  within  purdat. 
the  meaning,  and  could  not  have  the  benefit  of  those  Acts,  which  [  *166  ] 
were  intended  for  the  encouragement  of  British  talent  and  industry, 
by  giving  to  British  authors,  or  their  assigns,  a  monopoly  in  their 
literary  works,  dating  from  the  period  of  their  first  publication 
here  ;  and  we  thought,  that,  supposing  the  authorities  to  have  put 
another  construction  on  the  Acts,  they  did  not  bring  the  case  of 
that  plaintiff  within  them.  It  was  unnecessary  for  the  Court  to 
decide  whether  those  authorities  were  conclusive  upon  them  or 
not ;  for,  giving  full  weight  to  them,  the  then  plaintiff  had  no 
right.  Upon  a  careful  review  of  those  authorities,  we  do  not  think 
they  were  such  as  to  preclude  us  from  putting  what  we  deem  the 
true  construction  on  the  statutes.  No  court  of  common  law  had 
decided  the  question.  In  dementi  v.  Walker,  it  may  be  collected, 
that  the  Court  of  King's  Bench  thought  that  foreigners  were  not 
entitled  to  the  benefit  of  the  statutory  right ;  but  the  case  does  not 
amount  to  a  decision  to  that  effect.  The  Yiob-Chancellor  of 
England  had  expressed  an  opinion  against  the  right  of  a  foreigner, 
in  Guichard  v.  Mori  (2),  and  in  Page  v.  Townsend^  in  1832,  on  the 
construction  of  several  Acts  protecting  engravings,  one  only  of 
which  was  expressly  confined  to  plates  engraved  in  Great  Britain ; 
and  the  same  learned  Judge  intimated  that  the  foreigner  might 
have  a  copyright,  but  directed  the  question  to  be  tried  at  law, 
in  the  case  of  Bentley  v.  FoateVf  in  1839.  In  the  mean  time, 
in  1885,  Lord  Abinobr  had  decided,  in  the  case  of  D'Almaine  v. 
Boosey,  that  a  foreigner  might  have  a  copyright,  and  granted  an 
injunction. 

In  the  state  of  the  authorities,  somewhat  conflicting  as  they  stood 
at  the  time  of  the  decision  of  Chaj>pell  v.  Purday,  we  think  we  ought 
not  to  be  concluded  from  putting  what  we  consider  the  true  construc- 
tion on  the  statutes  of  8  Ann.  *c.  19  (3),  and  64  Geo.  III.  c.  156  (3).  [  'ise  1 
The  judgment  of  Lord  Abinger  is  the  only  authority  precisely  in 
point ;  and  we  confess  that  we  are  not  satisfied  with  the  reasons  for 
it  given  in  the  report  of  that  case. 

Since  then,  the  case  of  Cock$  v.  Purday  has  been  decided  in  the 
Court  of  Common  Pleas,  and  followed  by  the  Court  of  Queen's 
Bench  in  Boosey  v.  Davidson,  as  we  collect,  simply  because  it  had 

(1)  Repealed  by  Copyright  Act,  (3)  Eepealed  by  6  &  6  Vict.  c.  45, 
1842  (5  &  6  Vict.  c.  45),  s.  1.— A.  C.         s.  1.— A.  C. 

(2)  9  L.  J.  Ch.  227.  "^ 
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B006BT       been  so  decided ;  and,  undoubtedly,  we  should  be  bound  by  those 
PoBDAr.      authorities,  if  the  question  of  the  construction  of  the  English 
statutes,  upon  which  we  think   the  question  depends,  had  been 
discussed  and  decided  in  those  cases. 

We  perfectly  concur  with  the  Court  of  Common  Pleas,  that  a 
foreigner  in  amity  with  this  country  may  sue  for  the  infringement 
of  any  of  his  rights — a  point  which  we  never  doubted;  but  we 
thought  it  clear  that  a  foreigner  had  no  copyright  in  England  by 
the  common  law,  and  that  his  right  must  depend  wholly  upon  the 
construction  of  the  statutes ;  and  if  they  did  not  give  it  to  him,  he 
could  have  no  right  at  all.  And,  with  respect  to  the  construction 
of  the  statutes,  we  thought,  if  there  were  no  binding  authorities  to 
the  contrary,  that  the  Legislature  did  not  mean  to  confer  a 
copyright  on  any  authors  but  British  subjects. 

We  do  not  find  that  this  question  has  been  considered  and 
decided  by  the  Court  of  Common  Pleas  ;  and  the  bill  of  exceptions 
having  been  tendered  in  this  case  with  a  view  to  carry  the  question 
to  a  court  of  error,  and  probably  to  the  highest  tribunal,  we  think 
we  ought  to  give  the  opinion  which  we  ourselves,  after  much  con- 
sideration, have  formed.  Our  opinion  is,  that  the  Legislature 
must  be  considered  prima  facie  to  mean  to  legislate  for  its  own 
subjects,  or  those  who  owe  obedience  to  its  laws  ;  and,  consequently, 
that  the  Acts  apply  prima  facie  to  British  subjects  only,  in  some 
sense  of  that  term,  which  would  include  subjects  by  birth  or 
[  *157  ]  residence  being  authors;  and  the  context  or  subject-matter  *of  the 
statutes  does  not  call  upon  us  to  put  a  different  construction  upon 
them. 

The  object  of  the  Legislature  clearly  is  not  to  encourage  the 
importation  of  foreign  books  and  their  first  publication  in  England, 
as  a  benefit  to  this  country ;  but  to  promote  the  cultivation  of  the 
intellect  of  its  own  subjects,  and,  as  the  Act  of  Anne  expressly 
states,  '*  to  encourage  learned  men  to  compose  and  write  useful 
books,"  by  giving  them,  as  a  reward,  the  monopoly  of  their  works 
for  a  certain  period,  dating  from  their  first  publication. 

We  therefore  hold,  that  a  foreigner,  by  sending  to  and  first 
publishing  his  work  in  Great  Britain,  acquires  no  copyright.  A 
British  subject  who  purchases  from  him  such  right  as  he  had  in 
his  own  country,  which  could  not  extend  beyond  it,  cannot  be  in  a 
better  condition  here  than  the  foreigner.  He  does  not  thereby 
become  an  author ;  nor  is  it  easy  to  see  that  it  makes  any  difference 
in  his  right  under  the  statute,  whether  he  is  a  purchaser  from  the 
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foreigner  of  the  whole  or  part  of  the  monopoly  of  printing,  for  value  BoosEy 
or  not,  if  the  introduction  of  the  work  into  England  is  suflBcient  to  purdav. 
make  him  an  author.  Nor  can  any  one  who,  in  Great  Britain,  has 
acquired  from  the  foreign  author  his  supposed  inchoate  title  to  the 
first  publication,  which  in  reality  is  none,  be  in  a  better  condition. 
A  British  subject,  under  such  circumstances,  is  not  an  author, 
though,  if  he  had  altered  or  translated  the  original  work,  he 
might  be. 

We  think,  therefore,  that  this  plaintiff  has  no  right. 

With  respect  to  the  circumstance  that  the  publication  abroad, 
and  in  England,  was  not  in  this  case  exactly  contemporaneous,  as 
a  publication  took  place  at  Milan  a  few  hours  before  it  was  made 
in  England,  we  conceive  that  this  would  not  defeat  the  plaintiff's 
copyright  here,  if  he  had  any,  as  the  author  certainly  did  not  mean 
to  give  the  work  to  the  foreigner  before  be  gave  it  to  the  British 
public;  *and  in  no  case  is  it  intimated,  that,  to  be  entitled  to  a  [  *158] 
British  copyright,  the  foreign*  author  must  give  his  work  to  the 
United  Kingdom  exclusively. 

There  certainly  is  a  difficulty,  as  was  suggested  in  the  course  of 
the  argument,  in  understanding  the  meaning  of  the  supposed  rule, 
that  a  previous  publication  abroad  deprives  the  author  of  his  copy- 
right in  England,  when  the  previous  publication  is  no  abandonment 
to  the  public,  and  gives  no  right  to  any  one,  but  is  only  the  com- 
mencement of  a  monopoly  abroad,  when  published  in  a  country 
where  copyright  exists. 

But  we  think  we  must  say,  presuming  a  foreign  author  and  his 
assigns  to  be  within  the  Acts,  and  to  have  by  law  a  copyright,  that 
where  the  author  means  to  publish  contemporaneously  in  England 
and  abroad,  he  or  his  assigns  are  not  disentitled  to  copyright  by 
the  actual  publication  in  one  place  before  the  other,  on  the 
same  day. 

Our  judgment,  therefore,  will  be  put  upon  the  record  as  the 
direction  of  the  Judge  at  Nisi  Prius  upon  both  points,  the  one 
against,  and  the  other  in  favour  of  the  plaintiff;  and  the  important 
question  involved  in  the  case  which  the  parties  wish  to  be  raised, 
must  be  finally  disposed  of  in  a  court  of  error. 

Judgment  (accordingly. 
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1849.       EYTON   AND   Others  v.   LITTLEDALE  and  Others  (I). 

J«^  6?  (-*  ^^-  159-162  ;  S.  C.  18  L.  J.  Ex.  367 ;  7  Dowl.  &  L.  55.) 

A  debt  sought  to  be  set  off  must  continue  due  up  to  the  time  of  trial ; 
I         ■•  therefore  it  is  a  good  replication  to  a  plea  of  set-off,  that  after  it    was 

pleaded  the  plaintiff  paid  the  debt. 

Assumpsit  for  money  had  and  received.     Plea,  set- off. 

Replication,  that  the  plaintiflFs,  by  reason  of  anything  in  the  plea 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  their 
action  against  the  defendants,  because  the  plaintiffs  say,  that, 
though  true  it  is  that  the  plaintiffs  were  at  the  time  of  the  com- 
mencement of  this  suit,  and  at  the  time  of  the  pleading  by  the 
defendants  of  their  said  plea,  indebted  to  the  defendants  in  manner 
and  form  as  in  the  said  plea  mentioned  ;  yet,  for  replication  to  the 
said  plea,  the  plaintiffs  say,  that  since  the  pleading  by  the  defen- 
dants of  their  said  plea,  and  before  this  day,  to  wit,  on  &c.,  the 
plaintiffs  paid  to  the  defendants,  and  the  defendants  thereupon 
then  accepted  and  received,  of  and  from  the  plaintiffs,  a  large 
sum  of  money,  to  wit,  1,000Z.,  in  full  payment,  satisfaction, 
and  discharge  of  the  sum  of  money  so  due  to  the  defendants, 
as  in  the  said  plea  mentioned,  and  of  the  said  alleged  cause 
and  causes  of  set-off  in  respect  thereof.  Verification  and  prayer 
of  judgment. 

General  demurrer,  and  joinder  therein. 

Crompton  argued  in  support  of  the  demurrer  (May  80) : 

The  replication  admits  that  the  plea  was  a  good  bar  at  the  time 
it  was  pleaded ;  then  how  can  subsequent  matter  render  it  bad  ? 
A  set-off  is  a  plea  in  discharge  of  the  cause  of  action,  which,  if  once 
gone,  can  never  be  revived:  Plowd.  184;  Ford  v.  Beech {2),  The 
right  of  set-oflf  is  not  extinguished  by  the  recovery  of  a  verdict  for 
the  same  debt :  Baskeirille  v.  Brown  (8).     *     *     * 

[  160  ]  Cowling,  for  the  plaintiffs : 

It  is  admitted  on  the  record,  that  the  defendant  has  been  paid 
his  debt ;  therefore,  if  the  argument  for  the  defendant  prevails,  the 
plaintiff  can  never  recover  what  the  defendant  owes  him.  He  could 
have  no  relief  by  auditd  querela,  for  that  only  applies  to  matter 

(1)  Cited,  Netvington  v.  Levy  (1870)  (2)  75  R.  R.  638  (II  Q.  B.  862;  17 

L.  R.  6  C.  P.  607,  612,  39  L.  J.  C.  P.  L.  J.  Q.  B.  114). 

338,  L.  R.  6  C.  P.  180,  192,  40  L.  J.  (3)  2  Burr.  1229. 
C.  P.  35.— A.  0. 
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•arising  after  verdict.    The  time  to  be  looked  at,  in  a  plea  of       Eyton 
set-oflf,  is  the  time  of  trial,  not  the  time  of  pleading.     *     *     *  ltttledalb. 

Crompton  replied.  ,  ^^2  ^ 

Cur.  adr.  vult. 
Pollock,  C.  B.,  now  said : 

This  was  an  action  of  debt  with  a  plea  of  set-off,  and  a  replication 
that,  since  the  plea  of  set-off,  the  plaintiffs  had  paid  the  defendants 
the  amount  of  the  set-off,  to  which  the  defendants  demurred.  We 
are  of  opinion  that  our  judgment  must  be  for  the  plaintiffs.  We 
think,  that  substantially  there  is  no  difference  between  the  plea  of 
set-off  and  the  notice  of  set-off ;  and  that,  looking  into  the  original 
Statute  of  Set-off  (i),  it  is  necessary  that  the  debt  sought  to  be  set 
off,  should  continue  due  at  the  time  of  the  trial.  On  this  short 
ground  it  appears  to  us,  that  a  defendant  receiving  the  amount  of 
his  debt,  whether  receiving  it  voluntarily  or  obtaining  it  by  com- 
pulsion, cannot  continue  to  plead  it  by  way  of  set-off,  as  an  answer 
in  l)ar  to  a  claim  made  by  the  plaintiff.  By  receiving  the  money 
he  extinguishes  the  set-off;  and  we  think  it  is  a  good  replication  to 
say,  that  the  set-off  has  in  the  mean  time  been  extinguished.  The 
judgment  of  the  Court  will  therefore  be  for  the  plaintiffs. 

Alderson,  B.,  added : 

On  the  argument  a  difficulty  was  suggested,  in  the  case  of  a 
growing  debt.  That  difficulty  does  not  in  truth  exist;  for  the 
issues  at  the  trial  would  prove  what  was  the  state  of  the  debts  at 
the  time  of  plea  pleaded,  provided  the  defendant's  claim  at  that 

time  remained  a  debt. 

Judgment  for  the  plaintiffs. 

m 

CHAUNTLER  v.  ROBINSON.  iso. 

_  Jan.  26. 

(4  Ex.  163—170;  S.  C.  19  L.  J.  Ex.  170.;  jUay  28. 

A  declaration  stated,  that  a  certain  messuage  was  in  the  occupation  of  r  iah  i 
S.,  as  tenant  to  the  plaintiff,  the  reversion  thereof  belonging  to  the  plaintiff ;  >•  '  ■> 
that  the  defendant  was  the  owner  and  proprietor  of  another  messuage 
adjoining,  and  by  reason  thereof,  as  such  owner  and  proprietor,  ought  to 
have  repaired  and  kept  repaired  in  a  substantial  manner  the  messuage 
secondly  mentioned.  Bi*each,  non -repair.  Plea,  that  the  messuages  were 
contiguous  and  abutting  on  each  other,  and  were  divided  by  a  party  wall, 
whereof  the  plaintiff  was  seised  of  an  undivided  moiety ;  that  the  wall  was 
in  a  ruinous  state,  and,  being  parcel  of  the  messuage  in  the  declaration 
secondly  mentioned,  had  fallen  on  the  first-mentioned  messuage.  Beplica- 
tion,  that  the  wall  was  not  a  party  wall,  nor  was  it  a  wall  whereof  and 
(1)  2  Geo.  IL  c.  22,  s.  13,  amended,  8  Geo.  II.  o.  24,  s.  5.  See  now  B.  S.  C. 
Ord.  XIX.  r.  3.-A.  0. 
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Chauittlkb  wherein  the  plaintiff  was  seised:  Held,  on  special  demurrer,  first,  that  the 

V,  replication  was  good ;  secondly,  that  the  declaration  was  bad,  inasmuch  as 

Robinson.  there  is  no  obligation  towards  a  neighbour,  cast  by  law  on  the  owner  of  a 

house,  merely  as  such,  to  keep  it  repaired  in  a  substantial  manner,  his  only 
duty  being  to  pi*event  it  from  beiug  a  nuisance.  Also,  that  the  term 
*'  owuer,"  as  well  as  **  proprietor,"  might  mean,  that  the  defendant  had  the 
whole  legal  interest  in  the  premises,  so  that  no  one  also  had  any  estate  in 
possession  or  reversion,  or  that  he  had  the  subsisting  legal  interest  at  the 
time  of  the  wrong  complained  of,  or  that  he  was  owner  of  the  whole  or 
some  interest,  as  distinguishable  from  that  of  the  tenant  in  possession. 

Case.  The  declaration  stated,  that  before  and  at  the  time  of 
the  committing  of  the  several  grievances,  &c.,  a  certain  messuage 
and  premises,  with  the  appurtenances,  was  in  the  possession  and 
occupation  of  a  certain  person,  to  wit,  one  Thomas  Smith,  as 
tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then  and  still 
belonging  to  the  plaintiff.  And  whereas,  also,  before  and  at  the 
time  of  the  committing  of  the  several  grievances,  the  defendant 
was  and  still  is  the  owner  and  proprietor  of  a  certain  other  messuage 
and  premises,  with  the  appurtenances,  situate  and  being  near  to 
and  adjoining  the  said  first-mentioned  messuage  and  premises ;  and 
the  defendant  by  reason  thereof,  as  such  owner  and  proprietor  as 
aforesaid,  of  the  said  messuage  and  premises  secondly  mentioned, 
during  all  the  time  aforesaid,  of  right  ought  to  have  repaired  and 
amended,  and  to  have  made  and  kept  repaired  and  amended,  in  a 
substantial  and  lasting  manner,  the  said  messuage  and  premises 
secondly  above  mentioned,  with  the  appurtenances ;  yet,  the 
defendant  well  knowing  the  premises,  but  contriving  &c.  to 
injure,  prejudice,  and  aggrieve  the  plaintiff  in  his  reversionary 
estate  and  interest  of  and  in  the  said  messuage  and  premises, 
with  the  appurtenances  firstly  above  mentioned,  whilst  the  same 
were  so  in  the  possession  and  occupation  of  the  said  tenant  as  such 
tenant  thereof  to  the  plaintiff,  and  whilst  the  plaintiff  was  so 
interested  therein  as  aforesaid,  and  whilst  the  defendant  was  such 
owner  and  proprietor  of  the  said  messuage  and  premises,  with  the 
[  ♦164  ]  appurtenances  *secondly  above  mentioned,  to  wit,  on  &c.,  and  on 
divers  other  days  and  times,  &c.,  wrongfully  and  unjustly  suffered 
and  permitted  the  said  messuage  and  premises  secondly  above 
mentioned,  and  which  the  defendant  so  ought  to  have  repaired  and 
amended  in  a  substantial  and  lasting  manner  as  aforesaid,  to  be 
and  continue,  and  the  same  then  was  ruinous,  out  of  substantial 
and  lasting  repair,  and  in  great  decay,  for  want  of  needful  and 
necessary  repairing  and  amending,  and  making  and  keeping 
repaired  and  amended,  in  a  substantial  and  lasting  manner  as 
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aforesaid ;  whereby  and  by  reason  thereof,  divers  parts  and  parcels  CiiAUHTr.BB 
of  the  said  messuage  and  premises  secondly  above  mentioned,  to  Robinson. 
wit,  the  roof,  and  a  stack  of  chimneys  and  a  wall,  and  also  large 
quantities  of  bricks,  tiles,  &c.,  being  part  and  parcel  of  the  said 
messuage  and  premises  secondly  above  mentioned,  fell  upon, 
against,  and  through  the  said  first  mentioned  messuage  and 
premises,  and  thereby  the  messuage  and  premises  firstly  above 
mentioned,  and  the  roofs,  floors,  walls,  &c.  were  and  are  respectively 
crushed,  broken,  knocked  down,  prostrated,  injured,  damaged  and 
destroyed,  and  the  said  messuage  and  premises  firstly  above 
mentioned  thereby  then  became  and  was  rendered  untenantable 
and  not  fit  for  habitation,  &c. ;  by  means  of  which  said  several 
premises,  the  plaintiff  hath  been  and  is  greatly  injured,  prejudiced 
and  aggrieved  in  his  reversionary  estate  and  interest,  &c. 

Plea,  that,  before  and  at  the  said  times  when  the  said  parts  and 
parcels  of  the  said  messuage  and  premises  in  the  declaration 
secondly  mentioned,  fell  upon  and  against  and  through  the  said 
messuage  and  premises  in  the  declaration  first  mentioned,  and  the 
said  damage  and  injury  was  done,  the  said  messuage  and  premises 
in  the  declaration  first  mentioned,  and  the  said  messuage  and 
premises  in  the  declaration  secondly  mentioned,  were  next  adjoining 
and  contiguous  to,  and  abutting  one  upon  the  other,  and  were 
separated  and  divided  by  a  certain  wall,  which  was  a  party  *wall,  [  *16'>  ] 
whereof  and  wherein  the  plaintiff  at  the  said  times  when  &c.,  was 
seised  in  his  demesne  as  of  fee,  of  and  in  one  undivided  moiety,  the 
whole  into  two  equal  moieties  to  be  divided,  and  whereof  and 
wherein  the  defendant,  at  the  said  times  when  &c.,  was  seised  in 
his  demesne  as  of  fee,  of  and  in  the  other  undivided  moiety.  That 
the  said  wall,  at  the  said  times  when  &c.,  was  out  of  repair,  ruinous, 
dilapidated,  and  in  bad  order  and  condition  ;  and  that,  without  and 
but  for  the  said  wall  so  being  out  of  repair,  ruinous,  dilapidated, 
and  in  bad  order  and  condition,  the  said  parts  and  parcels  of  the 
said  messuage  and  premises  in  the  declaration  secondly  mentioned 
would  not  have  fallen  upon  and  against  and  through  the  said 
messuage  and  premises  in  the  declaration  first  mentioned ;  and  as 
well  by  reason  of  the  said  wall  being  so  out  of  repair,  ruinous, 
dilapidated  and  in  bad  order  and  condition,  as  by  reason  of  the 
said  messuage  and  premises  in  the  declaration  secondly  mentioned 
being  ruinous  and  out  of  repair  and  in  decay,  as  in  the  declaration 
mentioned,  the  said  parts  and  parcels  of  the  said  messuage  and 
premises  in  the  declaration  secondly  mentioned,  did  necessarily  and 
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Chauntler   unavoidably  fall  upon  and  against  and  through  the  said  messuage 
Robinson.     &nd  premises  in    the  declaration  first  mentioned,  and   did    the 
damage  and  injury  in  the  declaration  mentioned  modo  et  forma. 
Verification. 

Replication,  that  the  said  wall  in  the  plea  mentioned  was  not  a 
party  wall,  nor  a  wall  whereof  and  wherein  the  plaintiff  was  seised 
modo  etforvid, 

Special  demurrer,  assigning  for  cause3  (amongst  others),  that 
the  replication  attempts  to  put  in  issue  several  distinct  material 
and  traversable  matters,  all  of  which  cannot  properly  be  put  in 
issue  by  such  replication ;  that  it  traverses  not  only  that  the  said 
wall  was  a  party  wall,  but  also  the  plaintiff  being  seised  as  stated 
in  the  plea. 

The  defendant  also  gave  notice  of  the  following  objections  to  the 
declaration :  That  it  does  not  show  a  sufficient  ground  for  the 
defendant's  being  under  an  obligation  to  repair  the  messuage  and 
[*166]  premises;  that  it  does  not  show  defendant  *  was  occupier  of  the 
premises,  but  merely  that  he  was  owner  and  proprietor ;  and  as 
such  no  obligation  to  repair  devolved  on  him. 

Willea  argued,  in  support  of  the  demurrer,  in  last  Bilary  Term 
(January  26) : 

First,  the  replication  is  bad.  It  puts  in  issue  both  the  fact  of 
the  wall  being  a  party  wall,  and  also  that  the  plaintiff  and  defen- 
dant were  tenants  in  common  of  the  wall.  The  plaintiff  has  no 
right  to  include  several  matters  in  his  replication,  so  as  to  embarrass 
the  trial:  Regit  v.  Green  (i).  (He  cited  8  Kent  Com.  488,  and 
the  Court  then  intimated  an  opinion  that  the  replication  was 
good.) 

Secondly,  the  declaration  is  bad,  inasmuch  as  it  does  not  show 
any  legal  obligation  on  the  defendant  to  repair.  In  Co.  Litt.  56  b, 
it  is  said,  '*  If  a  man  hath  a  house  near  to  my  house,  and  he 
suffereth  his  house  to  be  so  ruinous  as  it  is  like  to  fall  upon 
my  house,  I  may  have  a  writ  de  domo  reparandd,  and  compel  him 
to  repair  his  house."  That  writ  is  found  in  Fitz.  Nat.  Brev.  127, 
but  was  abolished  by  the  8  &  4  Will.  IV.  c.  27,  s.  36.  At  common 
law,  a  tenant  for  years  was  not  liable  for  permissive  waste ;  but  the 
Statute  of  Gloucester  (6  £dw.  I.  c.  5),  gave  a  remedy  to  reversioners. 
This  declaration  ought  to  have  shown  that  the  defendant  had 
such  an  estate  as  cast  upon  him  an  obligation  at  common  law 

(1)  1  M.  &W.  328. 
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to  repair.     [He  cited  Russell  v.  Shenton  (1),  Cheetham  v.  Hampson  (2),    Chadntlbh 
and  Lister  v.  LohUy  (3).]  Robinson. 

Tetiant  v.   Oouldwin{i)f    and  Payne  v.  Rogers  {b),   which    are        [  167  ] 
apparently  authorities  to  the  contrary,  were  cited  and  commented 
upon  by  the  Court,  in  Russell  v.  Shenton. 

(Parke,  B.  :  The  meaning  of  the  latter  case  is,  that  the  party 
injured  may  either  have  his  remedy  against  the  tenant  for  not 
repairing,  or  the  landlord,  if  he  has  undertaken  to  repair.) 

In  Tenant  v.  Oouldwin  the  declaration  alleged,  that  the  messuage 
was  the  defendant's,  and  that  he  ought  to  have  repaired. 

BramweU,  for  the  plaintiff: 

The  declaration  shows  a  good  cause  of  action,  and  any  ambiguity 
is  cured  by  pleading  over.  There  may  be  cases  where  the  owner 
of  the  land,  as  distinguished  from  the  occupier,  is  not  liable  ;  but 
here  the  declaration  in  effect  states,  that  the  defendant  has  some 
legal  interest  in  the  premises,  and  there  is  nothing  *to  show  that  [  *168  ] 
he  is  not  the  occupier  as  well  as  owner.  The  meaning  of  the 
declaration  is,  that  the  defendant  was  the  owner  and  proprietor  of 
such  an  estate  as  imposed  on  him  a  liability  to  repair.  That  allega- 
tion is  not  denied.  Russell  v.  Shenton  was  the  case  of  a  sewer,  in 
respect  of  which  mere  ownership  does  not  create  any  obligation 
to  repair,  therefore  none  could  be  presumed.  The  term  **  owner 
and  proprietor  "  is  equivalent  to  '*  messuage  of  the  defendant," 
which  was  the  allegation  in  Tenant  v.  GouUivin  (6).  It  may  be, 
that  the  defendant  has  covenanted  to  repair;  and  on  general 
demurrer,  the  Court  will  make  every  intendment  in  support  of  the 
declaration.  The  words,  **  by  reason  thereof,"  may  be  struck  out 
of  the  declaration,  and  then  there  would  be  a  sufficient  allegation 
of  a  duty  to  repair. 

WiUes,  in  reply : 
The  mere  fact  of  a  person  being  *'  owner  and  proprietor "  of  a 
house,  does  not  cast  on  him  any  legal  liability  to  repair  it.  Where 
land  is  let  for  building,  the  owner  in  fee  has  no  right  of  entry 
for  the  purpose  of  repairs.  If  a  house  is  allowed  by  the  occupier  to 
fall  into  decay,  as  between  the  owner  and  the  occupier,  the  latter  is 

(1)  3  Q.  B.  449.  (4)  1  Salk.  21,  360;  2  Id.  770. 

(2)  4  T.  B.  318.  (5)  2  H.  Bl.  3^9. 

(3)  7  Ad.  ft  £1.  124.  (6)  2  Salk.  770 ;  2  Ld.  Bay.  1089. 
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Chauntlkb    liable.     The  plaintiff  must  establish  a  liability  of  the  owner,  either 

BoBiNsoN.     with  reference  to  a  duty  as  between  him  and  his  tenant,  or  as 

between  him  and  his  neighbour.     In  the  action  de  domo  reparandd, 

the   defendant  might  have  pleaded  that  some  other  person  was 

liable  in  law,  in  respect  of  a  particular  estate,  to  do  the  repairs 

in  question.     A  tenant  by  elegit  or  statute  is  not  liable  for  waste, 

though  it  was   otherwise  at  common  law  with  a  tenant  by  the 

curtesy,  or  in  dower,  or  a  guardian  in  socage.     Therefore,  if  by 

law  a  person  is  liable  to  repair,  it  is  necessary  to  show  in  what 

way  he  becomes  liable ;  the  mere  statement  of  ownership  does  not 

f  ♦169  ]       import  any  liability.     The  cases  on  which  the  *doctrine  in  Hex  v. 

Pedly  (1)  was  founded,  were  considered  in  Rich  v.  Bastei'Jield  (2), 

where  it  was  held,  that  although  the  owner  of  property  may,  as 

occupier,  be  responsible  for  an  injury  arising  from  an  act  done  on 

the  property  by  persons  who  are  there  by  his  permission,  though 

not  strictly  his  agents  or   servants,  such   liability  attaches    only 

upon  the  party  in  actual  possession. 

Cut.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.      (After  stating  the  pleadings,  his  Lordship  proceeded) : 

On  the  argument  of  this  case,  Mr.  WilleSj  for  the  defendant, 
contended  that  the  replication  was  bad.  We  intimated  our  opinion 
to  the  contrary,  and  the  learned  counsel  then  objected  to  the 
declaration,  and  the  validity  of  that  objection  was  fully  discussed. 
The  defendant's  counsel  justly  relied  upon  the  case  of  Rtuselly. 
Shenton  (8),  in  which  most  of  the  previous  authorities  were  fully 
considered  ;  and  it  was  held  that  the  duty  of  cleansing  and  repairing 
drains,  and  preventing  them  from  being  a  nuisance  to  neighbours, 
is  primd  facie  that  of  the  occupier ;  that  the  terms  **  owner  and 
proprietor*'  do  not  imply  actual  occupation  ;  and  that  if  the  owner 
and  proprietor  of  drains  as  distinguished  from  the  occupier,  is 
charged  with  neglect  to  cleanse,  and  consequent  injury  to  the 
plaintiff,  some  special  groimd  of  liability  ought  to  be  stated  in  the 
declaration.  That  case  cannot,  we  think,  be  distinguished  from 
the  present,  and  is  an  authority  equally  applicable  to  a  nuisance 
from  a  ruinous  house,  as  one  from  uncleansed  drains.  The  case  of 
Reg.  V.  Watts  (4)  had  previously  decided,  that  where  there  is  a 
public  nuisance  caused   by   a   ruinous  house,  the  occupier  was 

(1)  40  B.  R.  444  (1  Ad.  &  El.  822).  (3)  61  R.  R.  249  (3  Q.  B.  449). 

(2)  72  R.  R.  716  (4  0.  B.  Wi\  (4)  1  Salk.  357. 
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charged  to  the  public ;  that  the  continuance  of  the  house  in  that   Chauntlbr 
condition  was  a  *con tinning  of  the  nuisance ;   and  as  the  danger     robinson. 
was  the  matter  which  concerned  the  public,  the  public  were  to  look       [  •170  ] 
to  the  occupier,  not  the  estate.     Precisely  the  same  reason  applies 
to  the  case  of  a  private  nuisance  by  a  ruinous  house.    It  does  nort 
follow  that  the  owner  of  the  estate,  as  distinguished  from  the  occu" 
pier,  may  not  be  made  liable,  but  not  simply  because  he  is  owner. 

This  declaration  certainly  states  no  sufficient  reason  for  the 
obligation  therein  stated.  The  term  "owner,"  as  well  as  "pro- 
prietor," is  ambiguous.  It  may  mean  that  the  defendant  had  the 
whole  legal  interest  in  the  house,  so  that  no  one  also  had  an  e  ^tate 
in  possession  or  reversion,  or  that  he  had  the  subsisting  legal 
interest  at  the  time  of  the  wrong  complained  of,  or  that  he  was 
owner  of  the  whole  or  some  interest  as  distinguished  from  that  of 
the  tenant  in  possession ;  but  in  any  understanding  of  this  term, 
there  is  no  obligation  towards  a  neighbour  cast  by  law  on  the  owner 
of  a  house,  merely  as  such,  to  keep  it  repaired  in  a  lasting  and 
substantial  manner :  the  only  duty  is  to  keep  it  in  such  a  state  that 
his  neighbour  may  not  be  injured  by  its  fall;  the  house  may 
therefore  be  in  a  ruinous  stale  provided  it  be  shored  sufficiently,  or 
the  house  may  be  demolished  altogether.  The  circumstance,  there- 
fore, of  the  defendant  being  the  owner,  even  of  the  entire  interest 
in  possession  as  well  as  reversion,  does  not  create  the  obligation 
stated  in  the  declaration;  and  as  the  declaration  does  not  state 
any  other  ground  for   such   an   obligation,  except   that  of  mere 

ownership,  it  is  bad. 

Judgment  for  the  defendant. 

MACKINTOSH  and  Another  v.   MITCHESON.  i849. 

(4  Ex.  175—179 ;  S.  0.  18  L.  J.  Ex.  385.)  ^ZS^/ 

In  an  action  against  a  shipowner  for  goods  supplied  and  money  lent  to 
the  master  at  a  foreign  port,  the  onus  is  on  the  plaintiff  to  prove  that  the         ^         -' 
goods  and  money  supplied  were  necessaries. 

Assumpsit  for  goods  sold,  money  lent,  money  paid,  and  on  an 
account  stated. 

Pleas,  except  as  to  100^,  mm  assumpsit ;  and  as  to  that  amount, 
payment  of  100^  into  Court,  and  no  damages  ultra.  Replication, 
damages  ultra. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Trinity  Term,  1848,  it  appeared  that  the  action  was  brought  by  the 
plaintiffs  to  recover  the  sum  of  174L  18s.  6d.  for  goods  and  money 

B.B. — ^YOL.  LXZX.  88 
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MAGKiNTObH  supplied  to  the  captain  of  a  vessel  of  which  the  defendant  was 
MiTOHKsoN,  owner.  The  vessel  being  at  Trinidad,  the  captain  presented  to  the 
plaintiffs  the  following  letter  from  the  defendant's  brokers :  **  We 
have  to  request  your  attention  to  assist  Captain  Williams  in  any 
way  he  may  need,  and  advise  him  particularly  as  regards  the 
delivery  of  goods  per  Goldondo.  You  will  place  the  freight  to  credit 
of  ship's  disbursements,  and  take  the  captain's  draft  on  owner  for 
credit  of  such  disbursements."  The  plaintiffs  accordingly  supplied 
the  captain  with  the  goods  and  money  in  question,  which  were 
alleged  by  the  plaintiffs  to  have  been  necessary  for  the  ship's 
voyage.  No  witnesses  were  called  on  the  part  of  the  defendant ; 
but  it  appeared,  from  the  cross-examination  of  one  of  the  plaintiffs' 
witnesses,  that  the  expenses,  with  reference  to  the  vessel  and  voyage, 
might  be  expected  to  be  less  than  the  sum  paid  into  Court. 
The  learned  Judge  told  the  jury  that  the  plaintiffs  were  bound 
to  prove  that  the  goods  and  money  supplied  were  necessaries ; 
and  he  left  it  to  them  to  say  whether,  upon  the  evidence,  that 
was  established  to  their  satisfaction.  The  jury  having  found  for 
the  defendant, 

r  ♦176  ]  Martiuy  in  Michaelmas  Term,  1848,  obtained  a  rule  to  *8how 

cause  why  there  should  not  be  a  new  trial  on  the  ground  of  mis- 
direction, and  also  of  the  verdict  being  against  the  evidence. 

Croivder  and  Lush  showed  cause  in  last  Easter  Term,  (May  5 
and  7) : 

The  question  was  properly  left  to  the  jury.  A  party  who  seeks 
to  charge  the  owner  of  a  ship  for  goods  supplied  to  the  captain,  is 
bound  to  prove  that  the  articles  were  necessaries  :  Carey  v.  White  (i). 
In  Abbott  on  Shipping,  p.  138(2),  it  is  said,  with  reference  to  the 
case  of  Carp  v.  WhitCy  **  This  case,  while  it  establishes  the  principle 
of  the  personal  responsibility  of  the  owners,  shows  also  that  the 
creditor  is  required  to  prove  the  actual  existence  of  the  necessity  of 
those  things  which  give  rise  to  his  demand.  The  authority  of  the 
master  is  to  provide  necessaries ;  if,  therefore,  a  person  trusts  him 
for  a  thing  not  necessary,  he  trusts  him  for  that  which  is  not  within 
the  scope  of  his  authority  to  provide,  and,  consequently,  has  no 
right  to  call  upon  his  principal  for  payment."  That  doctrine  was 
recognised  and  confirmed  by  the  Court  of  Admiralty,  in  the  case  of 

(1)  1    Br.  P.  0.   284,  Vol.  5,  325,  (2)  14th  ed.  p.  172. 

Toml.  ed. 
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The  Alexander  (i).  The  judgment  of  the  Court  in  Arthur  v.  Mackintosh 
Barton  (2)  assumes  that  the  necessity  for  the  supplies  must  he  mitohbsox. 
proved  by  the  party  who  seeks  to  charge  the  owner.  The  term 
''  necessaries "  means  such  things  as  are  fit  and  proper  for  the 
vessel  upon  her  voyage,  and  such  as  a  prudent  owner  himself,  if 
present,  would  order:  Webster  y.  Seekamp  (s).  (They  then  argued 
that  the  verdict  was  not  against  the  weight  of  evidence.) 

Martin  and  Willes,  in  support  of  the  rule  : 

The  onus  was  on  the  defendants  to  show  that  the  articles  supplied 
were  not  necessaries.  The  rule  is  correctly  laid  down  in  Abbott 
♦on  Shipping,  p.  185  (4),  viz.  **  In  order,  however,  to  constitute  a  [ 'n?  ] 
demand  against  the  owners,  it  is  necessary  that  the  supplies 
furnished  by  the  master's  order  should  be  reasonably  fit  and  proper 
for  the  occasion,  or  that  money  advanced  to  him  for  the  purchase 
of  them,  should  at  the  time  appear  to  be  wanting  for  that  purpose." 
The  proper  direction  to  the  jury  therefore  was,  whether  the  articles 
were  such  as  were  fit  and  proper  for  the  vessel  upon  her  voyage, 
and  such  as  a  reasonable  and  prudent  man  ought  to  have  supplied 
to  the  master.  The  Alexandei',  and  Cary  v.  White  (i),  have  no 
bearing  on  this  case ;  for  no  doubt  a  master  in  general  is  only 
authorised  to  require  necessaries ;  but  is  the  merchant,  before  he 
supplies  them,  bound  to  ascertain  by  other  evidence  than  the  mere 
statement  of  the  master,  that  the  articles  are  necessary?  The 
master  is  the  agent  of  the  owner,  and  has  a  general  authority  to 
bind  him  for  necessaries :  Webster  v.  Seekamp  (s).  The  authority 
of  such  an  agent,  to  perform  all  things  usual  in  the  line  of  business 
in  which  he  is  employed,  cannot  be  limited  by  any  private  order  or 
direction  not  known  to  the  party  dealing  with  him :  Smith's 
Mercantile  Law,  p.  119.  Arthur  v.  Barton  (2)  is  an  express  authority 
that  the  master  of  a  ship  may  pledge  the  credit  of  the  owner  for 
money  advanced  for  the  necessary  prosecution  of  the  voyage.  The 
same  doctrine  was  laid  down  in  Weston  v.  Wright  (6).  Here  the 
letter  addressed  to  the  plaintiffs  was  evidence  of  a  request  to  supply 
such  articles  as  the  master  might  need,  and  the  fact  of  necessaries 
being  once  established  by  the  master's  application  for  the  articles, 
the  oniis  is  then  cast  on  the  defendant  to  prove  that  the  supply  was 
to  be  limited.    If  indeed  the  supply  had  been  unreasonable,  that 

(1)  iW.  Bob.  346.  (4)  14  ed.  p.  168. 

(2)  55  R.  B.  542  (6  M.  &  W.  136).  (5)  56  R.  E.  742  (7  M.  &  W.  396). 

(3)  23  U.  B.  307  (4  B.  &  Aid.  352). 
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Mackintosh  might  have  been  some  evidence  of  fraud ;  but  where  it  was  only 
MiTOHEsoK.   such  as  to  a  reasonable  and  prudent  *man,  using  due  diligence, 
[  *i  78  ]      would  appear  to  be  necessary  at  the  time,  the  owner  is  bound.     (They 
referred  to  Curtis's  Admiralty  Digest,  p.  92.) 

Cur.  adv.  wit. 

Pollock,  G.  B.,  now  said : 

This  was  an  action  by  certain  persons  who  had  supplied  articles 

to  the  captain  of  a  vessel.    The  plaintiffs'  counsel  moved  for  a  rule 

to  show  cause  why  there  should  not  -be  a  new  trial,  on  the  ground 

of  the  verdict  being  against  the  evidence,  and  also  of  misdirection. 

The  misdirection  complained  of  was,  that,  in  directing  the  jury,  I 

had  thrown  the  burthen  of  proof  on  the  wrong  party.     The  action 

was  brought  to  recover  the  sum  of  174Z.  18«.  6rf.    The  defendant 

paid  into  Court  the  sum  of  lOOZ.,  and  contended  that  no  more  was 

recoverable,  on  the  ground  that  the  articles  furnished  were  not 

necessary  for  the  voyage.    In  the  course  of  the  argument,  the 

authorities  were  canvassed,  and  there  can  be  no  doubt  that  the  case 

referred  to  in  the  course  of  the  discussion,  in  the  House  of  Lords, 

conclusively  establishes  that  it  is  the  duty  of  a  person  furnishing 

articles  to  a  vessel  to  give  some  evidence  that  those  articles  were 

necessary.    In  the  present  case,  no  witnesses  were  called  on  the 

part  of  the  defendant,  but  one  of  the  witnesses  for  the  plaintififs,  in 

the  course  of  his  cross-examination,  undoubtedly  said,  that  the 

claim  in  the  present  instance  was  one  in  which  he  should  have  felt 

himself  called  upon  to  analyse  very  Btrictly,  and  he  gave  some 

evidence  of  the  average  expenses  that  might  be  expected  with 

reference  to  such  a  vessel  and  such  a  voyage,  which  certainly  fell 

within  the  sum  actually  paid  into  Court. 

The  direction  which  I  gave,  substantially,  to  the  jury  was  quite 
in  accordance  with  the  decision  in  the  House  of  Lords,  viz.  that  it 
was  incumbent  on  the  plaintiffs  to  give  proof  that  the  articles  were 
necessary  ;  and  I  left  it  to  the  jury  to  say  whether  the  proof  that 
[  *179  ]  was  given  was  ^satisfactory, — leaving  it,  not  as  a  question  undecided 
in  point  of  law,  but  entirely  as  matter  of  fact  for  the  jury,  making 
some  observations  on  the  subject,  arising  from  my  own  impression 
from  the  testimony  of  that  witness, — but  certainly  leaving  it  as  a 
question  entirely  for  the  jury,  in  substance,  in  this  way :  It  is  for 
the  plaintiffs  to  establish  that  the  articles  were  necessary ;  there  is 
evidence  here  on  which  you  are  to  act, — some  evidence  one  way 
and  some  the  other, — and  you  are  to  decide  whether  you  think  those 
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articles  so  furnished  were  necessary,  or  whether  you  think,  from  Mackintosh 

the  evidence  of  the  witnesses  who  were  called,  and  who  have  given    mitch'eson. 

an  account  of  the  nature  of  the  voyage  and  the  average  expenses  in 

certain  cases,  that  this  was  a  bill  which  called  for  analysis,  and 

when  the  analysis  is  made,  whether  you  are  satisfied  with  the  result 

of  such  inquiry.     The  jury  found  a  verdict  for  the  defendant,  upon 

the  ground  that  the  1001.  paid  into  Court  was  sufficient. 

The  Court  are  of  opinion  that  there  is  no  reason  for  disturbing 
this  verdict  on  the  ground  of  misdirection.  With  regard  to  the 
verdict  being  against  the  weight  of  evidence,  I  must  say  that  I  am 
not  dissatisfied  with  the  verdict,  and  the  Court  are  of  opinion 
that  on  that  ground  also  the  rule  must  be  discharged. 

Ride  discharged. 

•  •  -    » 

WILLS  V.   BRIDGE  (1).  i849. 

(4  Ex.  193-194 ;  S.  C.  18  L.  J.  Ex.  384.)  May^fil. 

An  indenture,  whereby  several  persons  jointly  convey  their  separate         [  ^^'^  ] 
interests  in  certain  shares  in  an  incorporated  Company,  does  not  require 
several  stamps,  but  one  ad  txtlorem  stamp  is  sufficient. 

Covenant  by  the  secretary  of  **  The  Neptune  Marine  Insurance 
Company  "  for  calls  on  shares  held  by  the  defendant. 

At  the  trial,  before  Alderson,  B.,  at  the  London  sittings  in  Easter 
Term,  1849,  it  appeared  that  the  defendant  was  the  registered 
proprietor  of  sixty  shares  in  the  Company,  thirty  of  which  he  had 
purchased  of  one  C.  Hill,  twenty  of  W.  Pawcett,  and  ten  of  H.  Hill. 
These  shares  were  transferred  to  the  defendant  by  an  indenture 
between  C.  Hill,  W.  Fawcett,  and  H.  Hill  of  the  first  part,  the 
defendant  of  the  second  part,  and  certain  trustees  appointed  by  the 
board  of  directors  of  the  third  part ;  whereby,  after  reciting  that 
"the  defendant  was  desirous  of  purchasing  sixty  shares  in  the 
capital  of  the  Company  then  held  by  the  said  C.  Hill,  W.  Fawcett, 
and  H.  Hill,"  &c.,  also,  "  that  the  sum  of  401.,  in  respect  of  each  of 
the  said  shares,  remained  unpaid,"  it  was  witnessed,  *'  that,  in  con- 
sideration of  the  sum  of  1051.  paid  to  the  said  C.  Hill,  W.  Fawcett, 
and  H.  Hill  by  the  defendant,"  the  receipt  whereof  they  acknowledged, 
'*  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill  assigned  and  trans- 
ferred unto  the  defendant,  his  executors,  &c.,  all  those  the  said  sixty 
shares,  numbered  &c.,  of  them  the  said  C.  Hill,  W.  Fawcett,  and 

(I)  Approved  in  Freeman  ▼.  Inland  Bevmne  Commianioners  (1871)  L.  E. 
6  Ex.  101,  106,  40  L.  J.  Ex.  85.— A.  C. 
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Wills  H.  Hill  in  the  capital  of  the  Company  or  copartnership  called  &c, 
Bkidob.  and  all  their  interest  in  the  same  shares,  and  also  all  dividends, 
bonuses,  and  proceeds  which  thenceforth  should  become  payable  in 
respect  thereof,"  &c. :  **  To  hold  the  same,  together  with  all  such 
power  and  authority  as  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill 
could  confer  for  enabling  the  defendant,  his  executors  &c.,  to  receive 
all  profits  and  benefits,  and  to  exercise  all  rights  in  respect  of  the 
[  *194  ]  same  shares,  unto  the  ^defendant,  his  executors,  &c.,  for  his  and 
their  own  use  and  benefit,"  &c.  This  indenture  was  stamped  with 
a  SOs.  stamp,  under  the  55  Geo.  III.  c.  184,  Schedule,  tit.  "  Con- 
veyance" (i).  It  was  objected,  on  the  part  of  the  defendant,  that  the 
stamp  was  insufficient ;  but  the  learned  Judge  admitted  the  deed  in 
evidence,  and  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit  or  for  a 
new  trial. 

E.  James  moved  accordingly  (2),  and  argued,  that,  as  this  was 
a  transfer  by  three  parties  of  their  separate  interests  in  a  certain 
number  of  shares,  there  should  have  been  three  stamps,  calculated 
on  the  consideration  paid  to  each  for  the  shares  sold  by  him,  or  at 
all  events  one  ad  valorem  stamp  of  a  higher  denomination :  a  joint 
transfer  by  one  deed  of  this  description  was  an  evasion  of  the 
stamp  laws. 

Cur.  adv.  ritft. 

Alderson,  B.,  now  said : 

This  was  an  application  for  a  new  trial,  or  to  enter  a  nonsuit. 
The  question  at  the  trial  was,  whether  the  deed,  which  was  a  joint 
deed  to  convey  sixty  shares,  whereas  in  truth,  with  regard  to  the 
persons  conveying,  one  was  interested  in  thirty,  the  other  in  twenty, 
and  the  other  in  ten  shares,  was  admissible,  the  ad  val<yrem  stamp 
being  calculated  on  the  consideration  paid  for  the  whole  shares 
collectively.  There  can  be  no  doubt  that  such  a  deed,  executed  by 
the  parties,  conveys  the  separate  interests  of  each.  But  it  does  not 
require  three  stamps,  and  there  is  no  objection  to  the  ad  valorem 
stamp.     There  will,  therefore,  be  no  rule. 

Rule  re/used. 

(1)  See  now  Stamp  Act,  1891  (54  &  55  (2)  On  the  7tli  May,  before  Pollock, 

Vict.  c.  39),  Sch.,  tit.  •*  Conveyance."      C.  B.,  Alderson,  B.,  and  Piatt,  B, 
— A.  C. 
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HAMILTON  AND  Wife   v.  SPOTTISWOODE.  ib^s. 

(4  Ex.  200—211 ;  S.  C.  18  L.  J.  Ex.  393.)  ^^*^^J' 

In  1842,  W.  and  S.,  type-founders,  were  indebted  to  G.,  the  plaintiff's  Juns  1. 
testator,  in  6,0007.,  for  money  lent.  The  defendant,  who  was  a  member  *^^h  ^• 
of  the  firm  of  E.  and  S.,  printers,  had  been  accustomed  to  purchase  of  W.  and 
S.  large  quantities  of  type,  for  which  quarterly  accounts  used  to  be  sent,  '-  •* 
and  it  was  expected  that  those  dealings  would  be  continued.  W.  and  S.  being 
applied  to  by  G.  for  payment,  delivered  to  him  the  following  order,  signed 
by  them,  and  directed  to  the  defendant :  **  We  hereby  authorise  you  to  pay 
on  our  account,  to  the  order  of  G.,  6,000/.,  at  the  following  periods, 
deducting  the  amount  from  the  quarterly  accounts  for  type  furnished  to 
you,  and  to  Messrs.  E.  and  S.,  viz.  11th  November,  1843,  1,000/.;  11th 
November,  1844,  1,000/.;  11th  November,  1845,  1,000/.  ;  11th  November, 
1846,  1,500/.;  11th  November,  1847,  1,500/."  The  defendant,  on  receiving 
this  order,  wrote  underneath — "Having  received  the  foregoing  authority 
from  Messrs.  W.  and  S.,  I  undertake  to  make  you  the  payments  as  above 
stated.''  The  instalments  were  paid  up  to  11th  November,  1844,  but  no 
other  part  of  the  6,000/.  was  paid.  W.  and  S.  continued  to  furnish  the 
defendant  with  type,  the  quarter's  account  of  which,  up  to  the  3l8t 
December,  1845,  amounted  to  651/.  0«.  9d.  On  the  18th  December,  1845, 
the  defendant  wrote  to  W.  and  S.,  stating,  that  he  considered  himself  bound 
to  see  all  the  amounts  due  from  him  to  them  applied  in  payment  of  the  debt 
.  due  to  G. : 

Held,  first,  that  the  above  documents  did  not  require  to  be  stamped  either 
as  a  promissory  note  or  a  bill  of  exchange,  but  only  as  an  agreement. 

Secondly,  that  the  documents  amounted  to  an  agreement,  that,  if  any  of 
the  specified  portions  of  debt  mentioned  therein  were  at  any  time  unpaid 
by  W.  and  S.  to  G.,  and  if,  after  that  event  had  occurred,  and  come  to  the 
Imowledge  of  the  defendant,  any  quarterly  accounts  for  type  should  become 
due  from  defendant  to  W.  and  S.,  the  defendant  would,  so  far  as  those 
accounts  would  extend,  pay  the  debt  due  from  W.  and  S.  to  G.,  and  that 
such  agreement,  when  assented  to  by  all  parties,  was  irrevocable,  and 
consequently  the  plaintiffs  were  entitled  to  recover  the  651/.  0«.  9d. 

This  was  an  action  on  promises.  The  declaration  stated,  that 
whereas  one  Alexander  Wilson  and  Patrick  Wilson,  who  were  type- 
founders, trading  under  and  using  the  name,  style,  and  firm  of 
Alexander  Wilson  &  Sons,  heretofore  and  in  the  lifetime  of  the  said 
William  Gentle,  since  deceased,  and  at  the  time  of  the  making 
of  the  promise  &c.,  were  indebted  to  the  said  William  Gentle 
in  a  large  sum  of  money,  to  wit  6,000t,  for  money  lent  by 
William  Gentle  to  Alexander  Wilson  &  Sons  at  their  request, 
no  part  of  which  has  been  paid  or  satisfied  save  as  hereinafter  men- 
tioned. And  whereas  also,  before  and  at  the  time  of  the  said 
promise,  the  defendant,  and  the  defendant  and  George  Eyre,  using 
the  style  and  firm  of  Eyre  and  Spottiswoode,  were  printers  and  had 
been  used  and  accustomed  to  deal  with  Alexander  Wilson  &  Sons  in 
the  way  of  their  trade  and  business  of  type-founders,  and  to  purchase 
of  and  be  supplied  by  them  with  large  quantities  of  type  at  divers 
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Hamilton     prices  in  that  behalf  payable  quarterly,  to  wit,  on  the  days  herein- 
Spottis-      ^^^^^  mentioned,  and  for  which  quarterly  accounts  of  the  monies 
wooDJs.       ^^g  ^g^j  ^Q  Ijg  ^^^^  jjy  Alexander  Wilson  &  Sons  to  the  defendant 
[  *^oi  ]      and  the  defendant's  firm^of  Eyre  and  Spottiswoode,  *to  wit,  to  the 
31st  March,  the  80th  June,  the  30th  September,  and  the  dlst 
December  in  each  year,  and  it  was  then  expected  by  Alexander 
Wilson  &  Sons,  the  defendant,  and  William  Gentle,  that  the  said 
dealing  between  Alexander  Wilson  &  Sons,  the  defendant,  and  the 
defendant's  said  firm  would  be  continued,  to  wit,  until  the  times 
hereinafter  mentioned  and  referred  to  in  that  behalf ;  and  the  said 
dealings  were  in  fact  so  continued  until  and  during  the  year  1845  ; 
and  Alexander  Wilson  &  Sons  being  so  indebted  as  aforesaid,   to 
wit,  on  the  26th  September,  ad.  1842,  William  Gentle,  in  order  to 
obtain  security  for,  and  payment  of  the  said  debt,  obtained  and 
procured  from  them  their  order  and  authority  in  writing,  directed 
to  the  defendant,  and  whereby  they  authorised  the  defendant  to  pay 
on  their  account  to  William  Gentle  the  said  sum  of  6,0002.  at  the 
following  periods,  and  to  deduct  and  retain  the  amount  necessary 
for  that  purpose  from  the  monies  so  as  aforesaid  expected  to  become 
due  quarterly  to  Alexander  Wilson  and  Patrick  Wilson  for  type 
furnished   by  them  to  the  defendant,  and  to  the  defendant  and 
George  Eyre,  using  the  name,  style,  and  firm  of  Eyre  and  Spottis- 
woode as  aforesaid,  (that  is  to  say,)  the  sum  of  1,000Z.,  part  thereof, 
on  the  11th   November,   1844,   the  sum  of   1,000Z.,  further  part 
thereof,  on  the  11th  November,  1845,  (which  had  elapsed  before 
this  suit,)   the  sum  of  1,5002.,  further  part  thereof,  on  the  11th 
November,  1846,  and  the  sum  of  1,500Z.,  residue  thereof,  on  the 
11th  November,  1847.    And  the  defendant  then  accepted  the  said 
order  and  authority,  and  undertook  with  and  promised  William 
Gentle  to  comply  with  and   execute  the   same.     And  thereupon, 
then  and  in  the  lifetime  of  William  Gentle,  to  wit,  on  &c.,  in  con- 
sideration of  the  premises,  and  in  order  to  secure  and  provide  for 
the  payment  of  the  said  sum  of  6,0002.  to  William  Gentle  as  afore- 
said, it  was  agreed  by  and  between  Alexander  Wilson  &  Sons,  the 
defendant,  and  William  Gentle,  that  the  defendant  should  retain 
[  ^^02  ]       and  deduct  as  aforesaid,  and  ^should  make  the  said  payments  to 
William  Gentle,  according  to  the  said  order  and  authority.    And 
the  plaintiffs  aver,  that  although  William  Gentle  in  his  Ufetime, 
and  the  plaintiffs  since  his  death,  which  took  place  on  &c.,  have 
respectively  waited  for  and  been  ready  and  willing  to  accept  pay- 
jnent  of  the  said  sum  of  6^0002.,  until  and  upon  the  days  respectively 
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mentioned  and  appointed  for  the  payment  thereof  in  and  by  the  Hamilton 
said  order  and  authority,  and  although  the  11th  November,  1845,  gporris- 
had  elapsed  before  the  commencement  of  this  suit,  and  although  woodb. 
Alexander  Wilson  and  Patrick  Wilson  have  paid  and  satisfied  the 
sums  of  1,000/.  and  1,000/.  due  and  payable  to  William  Gentle  on 
the  11th  November,  1843,  and  the  11th  November,  1844;  and 
between  the  11th  November,  1844,  and  the  30th  September,  1845, 
Alexander  Wilson  and  Patrick  Wilson,  in  the  course  of  dealings 
aforesaid  did  furnish  the  defendant,  and  the  defendant  and  George 
Eyre,  using  the  name  &c.,  respectively,  at  their  respective  request, 
with  divers  large  quantities  of  type,  at  and  for  divers  prices  and 
sums  of  money,  amounting,  to  wit,  to  10,000/. ;  and  although  there 
became  and  were  due  and  owing  from  the  defendant  and  the 
defendant's  said  firm  of  Eyre  and  Spottiswoode  to  Alexander  Wilson 
&  Sons,  divers  large  sums  of  money  in  respect  of  and  for  such  type 
so  supplied  to  them  respectively,  in  the  course  of  such  dealing, 
during  the  quarters  ending  respectively  the  31st  December,  1844, 
the  31st  March,  30th  June,  and  30th  September,  1845,  and  where- 
upon the  defendant  and  the  defendant  and  George  Eyre,  using  the 
name&c,  respectively  became  and  were  at  and  after  those  days,  and 
before  the  11th  November,  1845,  indebted  to  Alexander  Wilson  and 
Patrick  Wilson  in  divers  monies,  amounting,  to  wit,  to  10,000/.,  upon 
and  in  respect  of  the  quarterly  accounts  aforesaid,  whereout  the 
defendant  could  and  ought  to  have  deducted  and  retained  1 ,000/. 
and  paid  the  same  to  the  plaintiff  executrix  as  aforesaid,  according 
to  his  said  promise  on  the  11th  November,  1845 ;  and  Alexander 
♦Wilson  and  Patrick  Wilson  have  not  yet  hitherto,  although  often  [  •203  j 
requested  so  to  do,  paid  to  William  Gentle  or  to  the  plaintiff 
executrix  as  aforesaid,  the  said  sum  of  1,000/.,  so  payable  on  the 
11th  November,  1845 ;  yet  the  defendant  hath  not  paid  to  William 
Gentle  or  to  the  plaintiff  executrix  as  aforesaid,  the  sum  of  1,000/., 
so  payable  on  the  11th  November,  1845,  &c. 

Pleas,  first,  non  assumpsit;  secondly,  that  William  Gentle  did  not 
procure  or  obtain  from  the  persons  using  the  style  of  Alexander 
Wilson  &  Sons  their  authority  directed  to  the  defendant,  nor  did 
the  said  persons  authorise  the  defendant,  inodo  et  fof-md ;  thirdly, 
that  the  defendant  did  not  accept  the  said  order  and  authority,  nor 
undertake  with  or  promise  William  Gentle  to  comply  with  or  execute 
the  same,  modo  et  formd ;  fourthly,  that,  between  the  11th  of 
November,  1844,  and  the  30th  of  September,  1845,  Alexander 
Wilson  and  Patrick  Wilson  did  not  furnish  to  the  defendant,  or 
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[204] 


to  the  defendant  and  George  Eyre,  the  said  goods,  nor  did  the  said 
monies  become  due  or  owing ;  nor  did  the  defendant,  nor  the  defen- 
dant and  George  Eyre,  become  indebted  to  Alexander  Wilson  and 
Patrick  Wilson,  modo  et  forma ;  fifthly,  that  the  defendant  had  no 
notice  of  the  non-payment  by  Alexander  Wilson  and  Patrick  Wilson 
of  the  said  sum  of  1,000{.,  payable  on  the  11th  of  November,  1845  ; 
and  that,  when  and  at  the  time  that  the  last-mentioned  sum  became 
and  was  payable  by  the  defendant,  the  amount  of  1,000Z.  was  not,  nor 
was  any  other  sum  of  money,  due  from  the  defendant,  or  from  the 
defendant  and  George  Eyre  to  Alexander  Wilson  and  Patrick  Wilson ; 
nor  was  there  due,  owing,  or  payable  from  the  defendant  to  Alexander 
Wilson  and  Patrick  Wilson,  or  either  of  them,  upon  the  quarterly 
account  of  monies  for  type,  or  upon  any  other  account,  the  sum  of 
1,000/.,  or  any  other  sum  whatever. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  and  fourth 
pleas,  and  to  the  fifth  replied  de  injuria. 

The  parties,  pursuant  to  the  order  of  Parke,  B.,  agreed  to  state, 
for  the  opinion  of  the  Court,  the  following  case  : 

On  the  24th  of  September,  1842,  Alexander  Wilson  and  Patrick 
Wilson,  carrying  on  the  business  of  type-founders  in  partnership, 
under  the  firm  of  Alexander  Wilson  &  Sons,  were  indebted  to 
William  Gentle  in  6,000Z.,  for  money  lent  by  him  to  them,  no  part 
of  which  has  been  paid,  except  as  hereinafter  mentioned.  The 
defendant  and  the  firm  of  Messrs.  Eyre  and  Spottiswoode,  of  which 
the  defendant  was  a  member,  were  partners,  and  had,  for  some  time 
previously  to  the  date  aforesaid,  dealt  with  Alexander  Wilson  & 
Sons,  purchasing  from  them,  from  time  to  time,  large  quantities  of 
type  payable  quarterly,  and  for  which  corresponding  quarterly 
accounts  used  to  be  sent  in  by  Alexander  Wilson  &  Sons  up  to  the 
81st  March,  80th  June,  30th  September,  and  81st  December  in  each 
year,  and  it  was  then  expected  that  those  dealings  would  be  con- 
tinued, as  they  afterwards  were.  Alexander  Wilson  &  Sons  being 
applied  to  for  payment,  delivered  to  William  Gentle  the  following 
order  or  authority  in  writing,  signed  by  them  and  directed  to  the 
defendant : 


**  To  Alexander  Spottiswoode,  Esq. 

''  London,  24th  Sept.,  1842. 

**  Dear  Sir, — We  hereby  authorise  jou  to  pay  on  our  account, 
to  the  order  of  William  Gentle,  Esq.,  the  sum  of  Six  Thousand 
Pounds,  at  the  following  periods,  deducting  the  amount  from  the 
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quarterly  accounts  for  type  furnished  to  you  and  to  Messrs.  Eyre    Hamilton 
and  Spottiswoode,  viz. :  Spottis- 

WOODB. 

"  11th  November,  1843 ;£1,000 

"  11th  November,  1844 1,000 

"  11th  November,  1846 1,000 

"  11th  November,  1846 1,500 

"  11th  November,  1847 1,500 

**  We  are,  dear  Sir,  yours  very  truly, 

''Alexander  Wilson  &  Sons." 

The  said  order  or  authority  was  thereupon  taken  to  the  defen-  [  ^^^  ] 
dant,  and  underneath  the  same  he  wrote  the  following  letter  or 
memorandum,  addressed  to  William  Gentle  :  "  Dear  Sir, — Having 
received  the  foregoing  authority  from  Messrs.  A.  Wilson  &  Sons,  I 
undertake  to  make  you  the  payments  as  above  stated.  Middle  New 
Street,  September  24,  1842.  Andrew  Spottiswoode,"— which  was 
then,  with  the  defendant's  consent,  handed  to  William  Gentle. 

Neither  of  the  above  papers  has  any  bill  of  exchange  or  promissory 
note  stamp.  Alexander  Wilson  &  Sons  paid  to  William  Gentle, 
without  notice  to  or  communication  with  the  defendant,  the  sum  of 
1,000/.  on  the  11th  of  November,  1843,  and  l,000i.  on  the  11th  of 
November,  1844,  but  no  other  part  of  the  6,0002.  has  been  paid. 
Type  continued  to  be  furnished  by  Messrs.  Wilson  to  the  defendant 
and  to  Messrs.  Eyre  and  Spottiswoode.  The  quarter's  account  up 
to  March,  1845,  amounted  to  610Z.  168.  2(2.,  and  this  was  paid  10th 
of  April,  1845.  The  quarter's  account  up  to  the  80th  of  June,  1845, 
amounted  to  496Z.  is.,  and  this  was  paid  9th  of  July,  1845.  The 
quarter's  account  up  to  the  80th  of  September,  1845,  amounted  to 
830/.  lbs.  2d.,  and  was  paid  14th  of  October,  1845.  The  quarter's 
account  up  to  31st  of  December,  1845,  amounted  to  6511.  Os.  9(2., 
and  was  paid  7th  of  January,  1846.  The  value  of  the  type  which 
had  been  furnished  by  Messrs.  Wilson  to  the  defendants  and  to 
Messrs.  Eyre  and  Spottiswoode,  up  to  the  11th  of  November,  1845, 
and  which  was  then  still  unpaid,  amounted  to  considerably  less  than 
the  sum  of  65 IL  Os.  9d. ;  that  is  to  say  3002.  William  Gentle  died 
on  the  17th  of  May,  1844,  and  the  said  Mary  and  Jane  Gentle,  the 
plaintiffs,  proved  his  will  as  executrixes.  The  1,0002.  authorised  to 
be  paid  on  the  11th  of  November,  1845,  was  not  paid  to  the  plaintiffs, 
either  by  Wilson  &  Sons  or  by  the  defendant.  William  Gentle  in 
his  lifetime,  and  the  plaintiffs  since  his  decease,  have  not  at  any 
time  taken  any  legal  proceedings  against  Alexander  *  Wilson  &  Sons,      [  *206  ] 
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or  either  of  them,  for  the  recovery  of  the  money  so  lent  to  them. 
The  defendant,  on  the  18th  of  December,  1845,  wrote  and  sent  to 
Alexander  Wilson  the  following  letter  : 

**  Nbw  Stbbbt,  December  18th,  1845. 

"  My  dbab  Sir, — I  note  what  you  say  of  Miss  Gentle's  kind  per- 
mission to  postpone  yoar  payment  to  the  turn  of  the  year.  This  is 
considerate  and  judicious,  in  the  present  state  of  things,  and  I  shall, 
of  course,  not  consider  myself  less  bound  than  I  before  was,  to  see  all 
the  amounts  due  to  you  by  me  applied  to  that  purpose.    I  am,  Ac, 

"  Andrew  Spottis woods." 

That  letter  was  sent  to  the  executrix  by  Messrs.  Wilson  &  Sons 
on  the  23rd  of  December,  1845.  The  defendant  was,  on  the  11th 
of  November,  1845,  and  has  since  continued  to  be,  a  creditor  (for  a 
very  large  amount)  of  Messrs.  Wilson  on  other  transactions  between 
them.  Messrs.  Wilson  carried  on  business  in  Edinburgh  as  well  as 
in  England,  and  have  been  made  bankrupts  according  to  the  Scotch 
law.     The  sequestration  issued  on  the  9th  of  February,  1846. 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether  the 
writings  dated  24th  September,  1842,  or  either  of  them,  require  a 
bill  of  exchange  or  promissory  note  stamp.  Secondly,  whether  the 
plaintiffs  are  entitled  to  recover  in  this  action  the  sum  of  1,000Z.,  or 
any  part  thereof.  If  the  Court  shall  be  of  opinion  that  neither  of 
the  writings  require  a  bill  of  exchange  or  promissory  note  stamp, 
and  that  the  plaintiffs  are  entitled  to  recover  the  sum  of  1,0002.,  or 
any  part  thereof,  in  this  action,  judgment  is  to  be  entered  by  con- 
fession for  1,000/.  damages,  or  for  such  amount  as  the  Court  may 
think  fit.  If  the  Court  should  be  of  a  contrary  opinion,  judgment 
of  nolle  prosequi  is  to  be  entered. 

Willes,  for  the  plaintiffs  (i) : 

First,  neither  of  the  documents  required  a  bill  of  exchange  or 
promissory  note  stamp.  The  letter  of  Wilson  &  Sons  is  a  mere 
authority  to  the  defendant  to  pay  a  sum  of  money  upon  a  con- 
tingency which  might  never  happen.  In  order  to  constitute  a  bill 
of  exchange  the  instrument  must  be  payable  at  a  time  certain. 

(Parkb,  B.  :  This  is  not  an  absolute  engagement  by  the  defendant 
to  pay  6,000Z.,  but  only  if  type  shall  be  supplied  to  him  to  that 
amount.) 

Hutchinson  v.  Heyworth  (2)  is  an  authority  in  point. 

(1)  The  CRse  was  argued  on  the  3rd  (2)  48  B.  U.  d30  (9  Ad.  &  El.  375). 

Uaj,  1848,  and  lat  June,  1849. 
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Secondly,  the  plaintiffs,  who  represent  Gentle,  are  entitled  to 
recover  in  this  action  the  1,000{.  which  the  defendant  undertook  to 
pay  him  on  the  11th  of  November,  1845.     It  is  true  that  nothing 
was  due  from  the  defendant  to  Messrs.  Wilson  in  September,  1842, 
when  they  authorised  the  defendant  to  pay  Gentle.    But  it  is  sub- 
mitted that  this  is  the  ordinary  case  of  a  security  given  for  a  debt. 
An  existing  debt  is  a  good  consideration  for  a  pledge,  though  not 
for  a  promise  to  pay  in  fiituro.     There  is  no  difference  between  a 
chattel  in  the  hands  of  a  third  person,  belonging  to  a  debtor,  and  a 
debt  due  from  such  third  person  to  that  debtor.     If  a  debt  is  due 
from  A.  to  B.,  and  another  from  C.  to  A.,  and  A.  authorises  C.  to 
pay  B.,  and  G.  assents,  that  gives  B.  a  right  of  action  against  G. 
So,  if  C.  be  not  actually  indebted  to  A.,  but  it  is  expected  that  he 
will  become  so  indebted,  an  appropriation  of  that  anticipated  fund 
in  payment  of  A.'s  debt  to  B.  is  equally  irrevocable.     This  contract 
obliged  the  defendant  to  retain  out  of  the  quarterly  payments 
enough  to  pay  Gentle.     In  Hodgson  v.  Anderson  (i)  Baylet,  J., 
says,  ''  There  can  be  no  doubt  that  a  creditor  has  a  right  to  insist 
on  payment  to  himself,  or  to  such  third  person  as  he  thinks  fit. 
Whether  he  can  retract  an  order  once  given,  it  is  not  necessary  to 
decide,  ^because  I  am  of  opinion  that  a  creditor  is  not  at  liberty  to 
withdraw  the  authority,  provided  there  is  a  pledge  by  the  person 
to  whom  the  authority  is  given,  that  he  will  make  the  payment 
according  to  the  authority.'*     It  has  since  been  decided,  that  such 
authority  is  not  revocable:    Metadfe  v.  Clough{2).      Andrews  v. 
Smith  (3)  was  the  case  of  a  prospective  assignment  of  fimds  which 
were  to  come  to  the  defendant's  hands  for  a  third  person,  and  an 
attornment,  as  it  were,   by  the  defendant  to  that  assignment. 
WcUker  v.  Rostron  (4)  shows  that  the  existence  of  a  debt,  although 
it  be  not  due  instanter,  is  a  good  consideration  for  an  appropriation 
or  equitable  assignment  of  the  fund.    It  is  evident,  from  the  defen- 
dant's letter  of  the  18th  of  December,  1845,  that  there  had  been  no 
revocation  of  the  authority.    (He  then  argued,  that  all  the  issues 
on  the  plaintiffs  were  proved.) 


Hamilton 

tr. 
Spottis- 

WOODB. 


[•208] 


Greenwood^  for  the  defendant : 

First,  at  the  time  of  making  the  agreement  nothing  was  due  from 
the  defendant  to  Messrs.  Wilson,  but  there  was  only  an  expectation 
of  something  taking  place  which  might  result  in  a  debt.    In  the 


(1)  3  B.  AG. 842. 

(2)  32  £.  £.  702  (2  l£aii.  ft  B.  178). 


(3)  2  Cr.  M.  ft  B.  627. 

(4)  60  B.  B.  770  (9  M.  ft  W.  411). 
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authorities  cited  the  Courts  relied  on  the  existence  of  a  debt,  and 
likened  the  case  to  that  of  goods  in  the  hands  of  a  third  person, 
which  the  owner  had  appropriated.  Here  there  was  nothing  to 
bind  Messrs.  Wilson  to  furnish  type,  and  so  no  debt  might  ever 
exist.  The  defendant's  promise  was  without  consideration,  for  it 
is  not  a  consideration,  that,  if  a  debt  should  thereafter  accrue  due, 
it  may  be  paid  to  another.  Any  promise  to  pay  money,  different 
from  that  which  the  law  implies,  is  bad  unless  founded  on  a  new 
consideration:  Hopkins  v.  Logan  (i).  In  1  Smith's  Leading  Cases, 
70  d,  the  distinction  is  pointed  out  between  an  executory  promise 
and  an  executed  transfer  of  an  existing  *debt,  which  was  the  case 
of  Walker  v.  Roatron  (2).  Here  there  was  no  such  transfer,  still 
less  an  appropriation  of  funds  in  the  hands  of  the  debtor's  agent. 
Wherever  the  promise  has  been  held  irrevocable,  the  party  liable 
to  pay  has  had  the  money  in  his  hands  at  the  time  of  the  promise  : 
Robertson  v.  Fauntleroy  (3),  Hutchinson  v.  Hey  worth  (4). 

Secondly,  the  writings  in  question  required  a  bill  of  exchange  or 
promissory  note  stamp.  The  55  Geo.  III.  c.  184,  Sched.  Part  1, 
tit.  "  Inland  Bills,"  imposes  a  duty  on  **  all  bills,  drafts,  or  orders 
for  the  payment  of  any  sum  of  money  out  of  any  particular  fund 
which  may  or  may  not  be  available,  or  upon  any  condition  or  con- 
tingency which  may  or  may  not  be  performed  or  happen,  if  the 
same  shall  be  made  payable  to  the  bearer  or  to  order,  or  if  the 
same  shall  be  delivered  to  the  payee  or  some  person  on  his  or  her 
behalf"  (5).  Hutchinson  v.  HeywoHh  proceeded  on  the  ground  that 
the  document  was  not  delivered  to  the  person  in  whose  favour  the  order 
was  made,  or  to  any  person  on  his  behalf.  But  in  Ewly  v.  Collins  (6) 
an  order  addressed  to  the  defendant,  an  auctioneer,  to  pay  the 
plaintifif  certain  sums  out  of  the  proceeds  of  an  intended  sale  by 
auction  of  the  debtor's  goods,  was  held  to  require  a  stamp.  Unless 
there  is  a  diflFerence  between  the  words  "authorise"  and  "order," 
that  case  must  govern  this. 

(Parke,  B.  :  Here  there  is  only  an  option  to  pay  or  not ;  therefore 
the  document  is  not  a  bill  of  exchange,  but  only  a  warranty  in  case 
the  defendant  paid.) 

A  mere  written  request,  without  any  words  of  demand,  has  been 
held  to  amount  to  a  bill :  Ruff  v.  Webb  (7). 

(1)  62  E.  R  704  (5  M.  &  W.  241).  (6)  See  now  Stamp  Act,  1891  (54  A  55 

(2)  60  B.  E.  770  (9  M.  &  W.  411).  Vict.  c.  39),  8.  32.— A.  C. 

(3)  8  Moore,  10.  (6)  6  M.  &  S.  144. 

(4)  48  E.  E.  530  (9  Ad.  &  El.  375).  (7)  5  E.  E,  723  (1  Esp.  129). 
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Willes  replied,  and  cited,  as  to  the  stamp,  Norris  v.  Solomon  (i). 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  letters  do  not  require  a  bill  of 
exchange  or  promissory  note  stamp ;  they  do  not  import  an 
absolute  intention  that  the  money  should  at  all  events  be  paid, 
but  merely  authorise  the  defendant  to  pay  it.  As  to  the  other 
point  we  will  take  time  to  consider. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  £. : 

We  intimated,  at  the  time  of  the  first  argument  in  this  case,  our 
opinion  that  the  two  letters  dated  the  24th  of  September,  1842,  the 
first  from  Wilson  &  Sons  to  the  defendant,  and  the  second,  written 
on  the  same  paper,  from  the  defendant  to  the  testator  Mr.  Gentle, 
do  not  require  to  be  stamped,  either  as  a  promissory  note  or  bill  of 
exchange,  but  only  constitute  and  require  to  be  stamped  as  an 
agreement.  That  opinion  we  still  retain.  We  do  not  think  this  is 
an  order  to  pay  any  particular  sum  of  money  at  all ;  but  we  are  of 
opinion  that  it  amounts  to  an  agreement,  that,  if  any  of  the  specified 
portions  of  debt  mentioned  therein  be  at  any  time  unpaid  by  Messrs. 
W^ilson  &  Sons  to  Mr.  Gentle,  and  if,  after  that  event  has  occurred 
and  come  to  the  knowledge  of  the  defendant,  any  quarterly  accounts 
for  type  should  become  due  from  the  defendant  to  Wilson  &  Sons, 
the  defendant  would,  so  far  as  those  accounts  would  extend,  pay 
the  debt  due  from  Wilson  &  Sons  to  Gentle,  of  which  he  might 
so  have  notice.  Such  an  agreement,  when  assented  to  by  all  the 
parties,  would  be  irrevocable.  Then,  if  so,  it  seems  to  follow  that 
the  plaintiffs  are  entitled  to  recover  in  the  present  suit.  The  two 
first  instalments  of  1,0002.  each,  payable  respectively  on  the  11th  of 
November,  1848,  and  the  11th  of  November,  1844,  were  duly  paid 
by  Messrs.  Wilson  &  Sons  to  Mr.  Gentle.  The  case  states,  that, 
until  the  11th  of  November,  1845,  the  defendant  in  due  course  paid 
all  the  quarterly  accounts  for  type  to  Messrs.  Wilson  &  Sons. 
In  so  doing  he  ^incurred  no  liability  under  his  agreement  with 
Mr.  Gentle.  But,  on  the  11th  of  November,  1845,  a  third  instal- 
ment of  1,000{.  became  due,  and  remained  unpaid  by  Wilson  & 
Sons ;  and  this,  by  the  defendant's  letter  of  the  18th  of  December, 
(1)  2  Moo.  &  Bob.  266. 


Hamilton 

r. 
Spottir- 

WOODB. 

[210] 
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Hamilton  1845,  was,  as  it  appears,  brought  under  the  notice  of  the  defen- 
Spottis-  dant.  He  then  writes,  and  states  that  he  considers  himself  boand 
w(M»DK.  jq  gQQ  j^U  amounts  due  from  himself  to  Messrs.  Wilson  applied  to 
the  discharge  of  that  debt  Subsequently  to  this,  a  quarterly 
account  for  type,  amounting  to  6512.  Oa.  9(L,  became  due  from 
defendant  to  Messrs.  Wilson  &  Sons.  We  think  that,  under  the 
agreement,  the  defendant  was  bound  to  pay  this  to  Mr.  Gentle, 
and  that  this  case  cannot  be  substantially  distinguished  from  that 
of  Hodgson  v.  Anderson  (i).  The  consequence,  therefore,  is,  that 
judgment  must  now  be  entered  for  6512.  Os.  9d.,  by  confession, 

against  the  defendant. 

Judgment  for  the  plaintiffs. 


1849.  KIGBY   V.  The  GREAT  WESTERN    RAILWAY 

^X?«r  COMPANY. 

(4  Ex.  220—230 ;  S.  0.  18  L.  J.  Ex.  404.) 


July  6. 
[220] 


A  Bail  way  Company  leased  to  Messrs.  B.  certain  refreshment-rooms,  with 
a  covenant  (inter  alia)  that  ceitain  trains  should  stop  there  fur  certain  times. 
Messrs.  K.  demised  the  premises  in  question  to  Or.  That  lease,  after  reciting 
the  deed  by  which  the  premises  were  demised  to  Messre.  11.,  contained  a 
covenant  that  Messrs.  H.  would,  during  the  continuance  of  the  term,  do  all 
such  acts  and  things  as  should  be  necessary  and  proper  for  enforcing  the 
fulfilment  and  performance  of  the  covenants  thereinbefore  recited  for  giving 
G.  the  full  benefit  and  advantage  of  the  refreshment-rooms  thereby  demised, 
as  fully  as  if  G.  were  the  assignee  of  the  covenants ;  and  that  it  should  be 
lawful  for  G.,  in  the  name  of  Messrs.  K.,  to  bring,  commence,  or  prosecute 
any  action,  suit,  or  other  proceeding  whatsoever,  for  enforcing  the  fulfil- 
ment and  performance  of  the  covenants  and  agreements  in  the  recited 
indenture  of  lease,  on  the  part  of  the  said  Company,  or  for  recovering 
damages  and  compensation  for  the  non-performance  or  non-fulfilment  of 
the  covenants,  &c.,  or  any  of  them,  G.  indemnifying  Messrs.  Bu  from  and 
against  all  costs,  charges,  and  expenses  to  be  incurred  or  defrayed  in  or 
about  any  such  action,  suit,  or  other  proceeding  as  aforesaid.  G.  entered 
upon  the  demised  premises ;  but,  by  order  of  the  Company,  certain  express 
trains  passed  the  station  where  the  premises  in  question  were,  without 
stopping ;  in  consequence  of  which  G.  sustained  a  loss.  Of  this  breach  of 
covenant  Messrs.  K.  had  due  notice,  and  were  thereupon  requested  by  G. 
to  file,  in  their  own  name,  and  at  their  own  risk  and  costs,  a  bill  in  Chancery, 
to  restrain  the  Company  by  injunction  from  directing  or  permitting,  except 
in  particular  cases,  express  trains  from  passing  the  said  refreshment-rooms 
without  stopping  for  the  prescribed  time  :  Held,  that,  assuming  the  filing 
of  a  bill  to  be  a  necessary  and  proper  act,  Messrs.  R.  were  bound  to  file 
such  a  bill,  and  that  the  latter  stipulation,  empowering  G.  to  sue  in  the  names 
of  Messrs.  B.,  did  not  limit  or  qualify  the  general  covenant,  and  therefore 
that  they  were  liable  in  an  action  of  covenant  for  not  filing  the  bill. 

This  vas  a  special  case,  sent  by  the  Lord  Ghanoellob  for  the 

opinion  of  this  Court. 

(I)  SB.  &G.  842. 
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The  case  was  in  substance  as  follows :  On  the  18th  of  December,       Rigbt 
in  the  year  1841,  by  an  indenture,  entered  into  between  the  plaintiffs  *   qk^rat 
and  the  defendants,  the  defendants  leased  to  the  plaintiffs  certain  R^^^/y  ^o 
refreshment-rooms,  which  had  been  lately  erected  by  the  plaintiffs 
on  land  belonging  to  the  Company,  at  Swindon,  for  the  term  of  99 
years.    Then  followed  a  covenant  providing  for  the  payment  of  a 
nominal  rent,  and  a  covenant  on  the  part  of  the  plaintiffs,  that 
they  would  at  their  own  expense  erect  and  build  a  suitable  building 
for  the  purpose  of  refreshment,  and  that  they  would  only  ask  for 
the  price  of  refreshments  upon  and  according  to  the  terms  regulated 
by  the  Company  ;  that  they  would  repair  the  buildings  from  time  to 
time,  and  insure  them ;  and  then  followed  a  proviso  for  re-entry, 
with  certain  other  provisoes  not  material  to  the  present  question. 
Then  followed  a  covenant  on  the  part  of  the  Company,  for  quiet 
enjoyment,  and  "  that  no  general  refreshment-rooms  or  stopping- 
places  for  the  purpose  of  enabling  passengers  to  procure  refresh- 
ment, other  than  *and  except  the  refreshment-rooms  agreed  to  be       [  *^2i  ] 
erected  by  the  Messrs.  Bigby,  and  those  at  the  termini  at  Bristol 
and  Paddington  respectively,  or  at  any  terminal  station  on  the 
Great  Western  Bailway  or  any  branch  or  junction  lines,  or  any 
intermediate  station  for  the  conveyance  of  passengers  joining  or 
leaving  trains  at  such  station,  shall  be  erected  upon  the  Great 
Western  Bailway,  or  by  the  said  Company ;  and  that,  in  case  the 
Swindon  station  shall,  during  the  continuance  of  the  said  lease,  be 
disused  as  the  regular  and  general  place  of  stoppage  for  the  purpose 
of  refreshment  of  passengers,  the  Company  shall  purchase  of  the 
Messrs.  Bigby  the  whole  of  the  buildings  on  the  said  station,  at  the 
full  amount  of  the  costs  and  expenditure  in  respect  thereof,  in  case 
such  disuse  shall  take  place  within  five  years  from  the  date  of 
these  presents,  but  if  afterwards,  at  a  fair  price  to  be  fixed  by 
arbitration ;  and  the  said  Company  shall  also  make  compensation 
(the  amount  thereof  to  be  ascertained  by  arbitration)  to  them  (the 
Bigbys),  their  executors,  administrators,  and  assigns,  and  their 
underlessee  or  underlessees." 

The  deed  then  proceeded  to  state,  that  it  is  hereby  declared  to  be 
the  intention  of  the  said  Company,  and  the  understanding  of  the 
Messrs.  Bigby,  that,  in  consequence  of  the  outlay  to  be  incurred  by 
them  in  erecting  the  said  refreshment-rooms  at  Swindon,  and 
preparing  such  other  works  as  aforesaid,  the  Company  shall  give 
every  facility  to  the  Messrs.  Bigby  for  enabling  them  to  obtain  an 
adequate  return  by  means  of  the  rents  and  profits  to  be  derived 
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BiGBY       from  the  refreshment-rooms ;  and  that  all  trains  carrying  passen- 

Git  RAT       gers,  and  not  being  goods  trains,  or  trains  to  be  sent  express  or  for 

Bailwa"t  Co   SP®^^*'  purposes,  and  except  trains  not  under  the  control  of  the 

Great  Western  Railway  Company,  which  shall  pass  the  Swindon 

station,  either  up  or  down,  shall,  (save  in  the  case  of  emergency  or 

unusual  delay  arising  from  accidents,)  stop  there  for  refreshment  of 

[  *222  ]  ^passengers,  for  a  reasonable  period  of  about  ten  minutes ;  and 
that,  as  far  as  the  Company  can  influence  the  same,  trains  not 
under  their  control  shall  be  induced  to  stop  for  a  like  purpose ;  and 
the  Company  engages  not  to  do  any  act  which  shall  have  an  effect 
contrary  to  the  above  intention. 

It  then  appeared,  that,  after  the  execution  of  this  lease  on  the 
24th  of  December,  1841,  the  Messrs.  Bigby  sub-demised  these  rooms 
to  one  Samuel  Young  Griffith,  for  the  term  of  seven  years,  for  the 
sum  of  6,000Z.,  and  at  a  rent  of  1,000Z.  per  annum.  This  indenture 
recited  the  erection  of  the  buildings  and  the  demise  of  them  by  the 
Company  to  the  Messrs.  Bigby ;  and  that,  by  the  said  indenture  of 
lease,  the  said  Company  did  covenant  with  the  said  Joseph  D.  Bigby 
and  Charles  Bigby,  their  executors,  administrators,  and  assigns,  that 
no  general  refreshment-rooms  or  stopping-places  for  the  purpose  of 
enabling  passengers  to  procure  refreshment,  other  than  and  except 
the  refreshment-rooms  by  the  indenture  of  lease  agreed  to  be 
erected  by  the  said  Messrs.  Bigby,  and  being  the  same  refreshment- 
rooms  as  are  hereinafter  demised,  and  those  of  the  termini  at 
Bristol  and  Faddington  respectively,  or  at  any  terminal  station  on 
the  Great  Western  Bail  way  or  any  branch  or  junction  lines,  or  any 
intermediate  station,  for  the  convenience  of  passengers  joining  or 
leaving  trains  at  such  station,  should  be  erected  on  the  Great 
Western  Bailway  or  by  the  said  Company,  other  than  those  before 
mentioned ;  and  also  a  recital,  that,  for  the  purpose  of  enabling  the 
Messrs.  Bigby  to  obtain  an  adequate  return  by  means  of  the  rents 
and  profits  to  be  derived  from  the  said  refreshment-rooms,  all 
trains  carrying  passengers,  and  not  being  goods  trains,  or  trains  to 
be  sent  express  or  for  special  purposes,  and  except  trains  not  under 
the  control  of  the  Great  Western  Bailway  Company,  which  should 
pass  the  Swindon  station,  either  up  or  down,  should  (save  in  case 

[  *223  ]  of  emergency  or  unusual  delay  arising  from  accident)  stop  *there 
tor  refreshment  of  passengers  for  the  prescribed  time ;  and  that, 
as  far  as  the  Company  could  influence  the  same,  trains  not  under 
their  control  should  be  induced  to  stop  for  the  like  purpose ;  and 
the  Company  engaged  not  to  do  any  act  which  should  have  an 
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effect  contrary  to  the  above-mentioned  intention.  Then  it  stated  Rtoby 
the  granting  of  the  underlease,  and  the  terms  of  that  underlease,  or^kat 
and  the  several  covenants  contained  in  the  underlease,  and  amongst  ^^Rstebn 
them,  the  covenant  on  which  the  action  was  stated  to  have  been 
brought;  "and  further,  that  the  said  J.  D.  Bigby  and  Charles 
Bigby,  their  executors,  administrators,  and  assigns,  sliall  and  will 
from  time  to  time,  and  at  all  times  during  the  continuance  of  the 
term  hereby  granted,  do  all  such  acts  and  things  as  shall  be 
necessary  and  proper  for  enforcing  the  fulfilment  and  performance 
of  the  covenants  and  agreements  hereinbefore  particularly  recited 
or  set  forth,  and  in  the  said  hereinbefore  recited  indenture  of  lease 
contained  on  the  part  of  the  said  Great  Western  Railway  Company, 
for  giving  the  full  benefit  and  advantage  to  the  said  Samuel  Young 
Griffith,  his  executors,  administrators,  and  assigns,  of  the  refresh- 
ment-rooms and  premises  hereinbefore  demised,  during  the  term 
hereby  granted,  in  the  same  manner  as  if  he  the  said  Samuel 
Young  Griffith  were  the  assignee  of  the  said  covenants  ;  and  also, 
that  it  shall  be  lawful  for  the  said  Samuel  Young  Griffith,  his 
executors,  administrators,  and  assigns,  in  the  names  or  name  of  the 
said  J.  Bigby  and  C.  Bigby,  their  executors,  administrators,  and 
assigns,  to  bring,  commence,  carry  on,  and  prosecute  any  action, 
suit,  or  other  proceedings  whatsoever,  for  enforcing  the  fulfilment 
and  performance  of  the  covenants  and  agreements  in  the  said 
hereinbefore-recited  indenture  of  lease  contained,  on  the  part  of 
the  said  Great  Western  Bailway  Company,  or  for  recovering 
damages  and  compensation  for  the  non-fulfilment  or  non-perform- 
ance of  the  same  covenants  and  agreements  or  *any  of  them,  he  [  *224  ] 
the  said  S.  Y«  Griffith,  his  executors,  administrators,  and  assigns, 
indemnifying  the  same  J.  D.  Bigby  and  C.  Bigby,  their  executors, 
administrators,  and  assigns  from  and  against  all  costs,  charges, 
and  expenses  to  be  incurred  or  defrayed  in  or  about  any  such  action, 
suit,  or  other  proceedings  as  aforesaid." 

Under  that  underlease  it  was  stated,  that  Mr.  Griffith  entered 
into  the  demised  premises,  and  is  still  possessed  of  them.  The 
case  then  stated,  that  the  refreshment-rooms  were  completed  on 
the  18th  of  December,  1841,  and  were  opened  to  passengers  for 
refreshments  in  the  summer  of  1842 ;  that,  from  that  time  until 
the  month  of  May,  1845,  every  train  carrying  passengers,  except 
the  trains  excepted  in  the  covenants  of  the  Great  Western  Bailway 
Company,  stopped  at  the  refreshment-rooms  for  a  limited  time ; 
that,  upon  the  12th  of  May,  and  from  thence  continually  until  the 
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time  of  making  the  order  under  which  the  case  was  stated,  the 
Great  Western  Bailway  Company  caused  two  trains,  called  express 
trains,  carrying  passengers,  and  not  coming  within  the  exceptions 
of  the  said  Company,  to  run  on  every  day  except  Sundays,  between 
Paddington  and  Exeter,  one  train  running  daily  from  Paddington  to 
Exeter,  and  the  other  from  Exeter  to  Paddington ;  and  the  Great 
Western  Bailway  Company,  in  breach  of  the  covenant  in  that 
respect  contained  in  the  said  indenture  of  lease  of  the  18th  of 
December,  1841,  caused  all  the  express  trains  to  pass  the  Swindon 
station  without  stopping  there  for  the  refreshment  of  passengers. 
In  consequence  of  the  express  trains  so  passing  the  Swindon 
station  without  stopping  there  for  the  refreshment  of  passengers, 
S.  Y.  Griffith,  the  under-lessee  and  occupier  of  the  said  refresh- 
ment-rooms, sustained  a  daily  loss.  Messrs.  Bigby  had  notice  of 
the  breach  of  the  covenant,  and  also  had  notice  of  the  commission 
of  the  breach  of  the  covenant  by  the  Company,  and  the  daily  loss 
thereby  incurred;  and  Messrs.  Bigby  had,  ^within  a  reasonable 
time  after  the  breach  of  the  said  covenant  by  the  Company,  been 
requested  by  the  said  S.  Y.  Griffith,  to  file,  in  their  own  names  and 
at  their  own  risk  and  costs,  a  bill  in  Chancery  against  the  Great 
Western  Bailway  Company,  to  restrain  them  by  injunction  from 
directing  or  permitting  the  said  trains  or  any  of  them  to  pass  the 
Swindon  station  up  or  down,  save  in  cases  of  emergency  or  unusual 
delay  arising  from  accident,  without  stopping  there  for  the  refresh- 
ment of  passengers,  and  from  directing  or  permitting  any  train, 
not  being  a  goods  train,  or  a  train  to  be  sent  express  or  for  a  special 
purpose,  or  a  train  not  under  the  control  of  the  said  Company,  to 
pass  the  Swindon  station  up  or  down,  save  in  case  of  emergency  or 
unusual  delay  arising  from  accident,  without  stopping  there  for 
refreshment  of  passengers  for  the  reasonable  period  of  about  ten 
minutes;  in  which  suit  such  an  injunction  might  have  been 
obtained  against  the  said  Company  if  the  said  J.  D.  Bigby  and 
C.  Bigby  were  liable  to  the  said  S.  Y.  Griffith  upon  their  covenant 
for  refusing  to  institute  the  same.  The  said  J.  D.  Bigby  and 
C.  Bigby  have  refused  to  comply  with  such  request  by  filing  such 
bill,  and  a  reasonable  time  for  filing  such  bill  has  elapsed. 
Griffith,  previously  to  the  date  of  the  order  under  which  this  case 
was  stated,  brought  an  action  of  covenant  against  the  Messrs.  Bigby 
for  the  breach  of  the  (already  stated)  covenant  in  the  indenture  of 
underlease. 

The  declaration  in  the  action  so  brought  by  the  said  S.  Y.  Griffith 
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against  tlie  said  J.  D.  Rigby  and  G.  Bigby,  stated  in  due  form  the       Rigbt 
lease  and  underlease  verbatim,  and  the  several  matters  aforesaid.  o/kat 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  j>  ^^*Y"co 
circumstances  stated,  the  said  S.  Y.  Griffith  could  maintain  such 
action  at  law  against  the  plaintiffs  in  equity,  to  recover  damages 
under  the  said  covenant  on  the  part  of  the  said  Messrs.  Bigby,  in 
the  said  indenture  of  underlease  *of  the  24th  December,  1841,  con-  f  *226  ] 
tained  and  thereinafter  stated  ;  that  is  to  say,  "  that  they  the  said 
J.  D.  Bigby  and  C.  Bigby,  their  executors,  administrators,  and 
assigns,  should  and  would  from  time  to  time,  and  at  all  times  during 
the  continuance  of  the  term  thereby  granted,  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  enforcing  the  fulfil- 
ment and  performance  of  the  covenants  and  agreements  thereinbefore 
particularly  recited  and  set  forth,  and  in  the  said  thereinbefore- 
recited  indenture  of  lease  of  the  18th  day  of  December,  1841, 
contained  on  the  part  of  the  said  Great  Western  Bailway  Company, 
for  giving  the  full  benefit  and  advantage  to  the  said  S.  Y.  Griffith, 
his  executors,  administrators,  and  assigns,  of  the  said  refreshment- 
rooms  and  premises  thereinbefore  demised,  during  the  term  thereby 
granted,  in  the  same  manner  as  if  he  the  said  S.  Y.  Griffith  were 
the  assignee  of  the  said  covenant." 

The  plaintiffs'  points  for  argument  were,  that  the  words  in  the 
covenant,  viz.  ''  all  such  acts  and  things  as  shall  be  necessary  and 
proper  for  enforcing  the  fulfilment  and  performance  of  the  cove- 
nants," embrace  all  such  legal  and  equitable  remedies  as  the  nature 
of  the  case  may  require,  and  bind  the  plaintiffs  to  enforce  such 
remedies  at  their  own  expense,  at  all  events  if  requested  by  Griffith ; 
and  also,  that,  it  being  admitted  in  the  case  that  the  plaintiffs,  by 
filing  such  bill  as  therein  is  mentioned,  might  have  enforced  the 
performance  and  fulfilment  of  their  covenant  by  the  Great  Western 
Bailway  Company,  they  the  plaintiffs  were  liable  to  an  action  for 
breach  of  covenant  at  the  suit  of  Griffith,  by  reason  of  their  having 
permitted  the  Great  Western  Bailway  Company  to  commit  daily 
breaches  of  covenant,  to  the  injury  of  Griffith,  from  the  12th  of 
May,  1845,  to  the  8th  of  July,  1846,  of  which  they  had  notice  and 
which  they  might  at  any  time  have  prevented  by  filing  a  bill 
according  to  the  request  of  Griffith,  which  request  *the  plaintiffs  [  •aa?  1 
refused  to  comply  with  ;  and  also,  that  the  covenant  set  out  in  the 
question  submitted  to  the  Court  is  a  separate  and  distinct  covenant, 
and  not  qualified  by  the  covenant  authorising  Griffith  to  sue  at  his 
own  expense  in  the  plaintiffs'  names. 
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RioBY  The  case  was  argued  in  Easter  Term  last,  (April  80,)  by 

Great 
Westkrn  Watson,  who  contended  that  the  plaintiffs  were  liable  to  file  the 

AiLWAT  .o.  j^jy  j^j  |.|jgjj.  Q^jj  gQg^.g  j^j^^  charge.    He  cited  King  v.  Jones  (\), 

hinder  v.  Pryor(2),  Simpson  v.  Clay  tan  (3),  Smith  v.  Compton  (4)  ; 
and  Sugden's  Vendor  and  Purchaser,  759,  11th  edit. ;  and  by 

The  Attoi-ney  General,  contra,  who  cited  Tvlk  v.  Moxhay{6). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B.    (His  Lordship,  after  stating  the  case,  proceeded) : 

The  case  does  not  state  whether,  at  the  time  that  Mr.  Griffith 
brought  his  action  against  the  plaintiffs,  the  Messrs.  Bigby,  it  was 
''  a  necessary  and  proper  act,"  for  enforcing  the  performance  of  the 
recited  covenants,  for  them  to  file  a  bill  against  the  Company  for 
the  injunction.  The  statement  in  the  case  affords  no  materials  for 
the  decision  of  that  question,  whether  the  Company  would,  by 
proper  application  to  them  by  Messrs.  Bigby  or  Mr.  Griffith,  have 
complied  with  the  covenant  without  a  bill  for  an  injunction. 
Whether  an  action  by  the  Messrs.  Bigby  would  have  produced  the 
[  *228  ]  same  effect,  we  cannot  *tell.  We  suppose,  however,  that  it  is  to  be 
assumed  that  the  act  was  ^*  necessary  and  proper,"  and  that  the 
question  intended  for  our  decision  was  meant  to  be,  whether,  on 
that  assumption,  the  Messrs.  Bigby  were  liable  to  Mr.  Griffith  to  do 
that  act  according  to  the  true  construction  of  their  covenant. 

That  question  we  shall  answer  in  the  affirmative.  If  the  covenant 
of  the  Messrs.  Bigby  to  do  all  necessary  and  proper  acts  for  enforcing 
the  fulfilment  of  the  recited  covenants  had  stood  alone,  there  could 
have  been  no  doubt  as  to  their  liability.  They  would  certainly  be 
compellable  to  file  a  bill ;  but  the  question  is,  how  far  this  covenant 
is  qualified  by  that  stipulation  which  follows,  namely,  "  that  it  should 
be  lawful  for  Griffith,  in  the  names  of  Messrs.  Bigby,  to  commence, 
carry  on,  and  prosecute  any  action,  suit,  or  other  proceeding  what- 
soever for  enforcing  the  fulfilment  and  performance  of  the  covenants 
and  agreements  in  the  lease  contained  on  the  part  of  the  Company,  or 
recovering  damages  for  the  non-fulfilment  of  them,  Griffith  indem- 
nifying the  Messrs.  Bigby  from  and  against  all  charges  and  expenses 
to  be  incurred  in  and  about  any  such  action,  suit,  or  otherproceeding.*' 

(1)  15  R.  R.  633  (5  Taunt.  418).  S.  C,  6  Scott,  469). 

(2)  5t5  E.  R.  856  (8  Car.  &  P.  518).  (4)  37  R.  R.  387  (3  B.  *  Ad.  407). 

(3)  44  R.  R.  841  (4  Biiig.  N.C.  758 ;  (o)  78  R.  R.  289  (2  Ph.  774). 
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It  is  contended,  on  the  part  of  the  plaintififs,  that  the  latter       Riobt 
stipulation  provides  for  all  cases  of  actions  and  suits ;  and  that,  if       qbibat 
at  any  time  an  action  or  suit  be  "  necessary  and  proper,"  in  order     Westbbn 
to  enforce  the  recited  covenants,  it  must  be  brought  by  Mr.  Griffith 
in  the  name  of  the  Messrs.  Bigby  and  at  his  own  expense ;  and 
that,  as  the  latter  stipulation  amounts  to  a  power  of  attorney 
to  sue  in  the  name  of  Messrs.  Bigby,  so  that  Griffith  himself 
could  sue,  it  could  not  be  necessary  for  Messrs.  Bigby  to  do  so 
themselves. 

We  are  all  of  opinion  tiiat  these  arguments  are  unfounded.     The 
first  part  of  the  covenant  is  general,  and  extends  to  all  necessary 
and  proper  acts  for  the  purposes  ^mentioned,  whatever  they  may       [  *22»  ] 
be,  and  includes  a  bill  in  equity  when  that  act  is  necessary  and 
proper. 

The  latter  part  contains  no  express  qualification  or  limitation  of 
the  covenant ;  nor  is  there  any  implied  one,  which  there  would  be 
if  the  two  parts  were  inconsistent  with  each  other.  They  are  not 
so ;  but  full  effect  may  be  given  to  every  part  without  altering  or 
modifying  either.  The  second  part  is  in  effect  a  power  of  attorney 
to  sue,  and  no  more.  It  is  expressly  given  as  an  additional  benefit 
to  Mr.  Griffith,  by  the  words  ''and  also  it  shall  be  lawful.''  It 
extends  to  all  suits,  whether  they  are  ''necessary  and  proper,"  or 
not;  whereas  the  general  covenant  is  confined  to  those,  so  that 
Griffith  has  an  unlimited  power  of  using  the  names  of  the  plaintiffs 
in  any  suit  whatsoever.  Even  if  this  authority  had  been  confined 
to  **  necessary  and  proper  suits,"  it  would  not  have  been  incon- 
sistent, because  it  is  an  advantage  to  a  party  to  have  the  power  of 
conducting  a  suit  himself,  instead  of  relying  on  the  covenant  of 
another  party  to  conduct  it;  and  lastly,  the  latter  stipulation 
applies  to  all  covenants  in  the  lease,  the  general  covenant  only  to 
the  recited  covenants  as  to  stopping  at  the  station,  &c. 

We  are,  therefore,  of  opinion,  that  the  general  covenant  is  not 
qualified  or  restricted  by  the  context ;  and  that,  if  a  suit  in  equity 
was,  under  the  circumstances,  a  necessary  and  proper  act,  Messrs. 
Bigby  were  bound  to  do  it,  and  the  power  given  to  sue  in  their  name 
by  the  subsequent  part  of  the  covenant  did  not  render  it  unneces- 
sary. It  was  suggested  by  the  Attorney-QeneroL,  that  if  this  is  to 
be  construed  as  an  absolute  covenant  by  the  plaintiffs  to  file  a  bill, 
it  might  happen  that  Griffith  had  excused  the  Company  from 
directing  the  trains  to  stop  at  the  Swindon  station  and  then 
Messrs.  Bigby  y^ould  still  be  liable  on  this  covenant. 
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The  answer  is,  that  in  such  a  case  the  bill  for  an  injunction 
*could  not  be  supported,  and  the  act  could  not  be  necessary. 

A    certificate,    in    accordance    with    the    above    opinion,     was 
subsequently  sent  to  the  Lord  Chancellor. 


1849. 

[234] 


CANSFIELD   v.   BLENKINSOP. 

(4  Ex.  234—240;  S.  C.  18  L.  J.  Ex.  361.) 

The  appointment  to  the  office  of  sexton,  prim&  facit  is  not  vested  in  the 
inhabitants  of  the  parish  at  large.  Where  the  duties  of  that  office  consist 
in  the  care  of  the  sacred  vestments  and  vessels,  in  the  care  of  the  church., 
by  keeping  it  dean,  in  ringing  the  bells,  and  in  opening  and  closing  the 
doors  for  Divine  service,  the  presumption  is,  that  the  churchwardens  have 
the  right  of  appointment ;  and  where  the  duties  are  confined  to  the  church- 
yard, in  digging  graves,  &c.,  the  presumption  in,  that  the  appointment  is 
in  the  incumbent;  and  where  the  office  embraces  both  the  above-men- 
tioned duties,  the  presumption  is,  that  his  appointment  is  vested  in  the 
churchwardens  and  incumbent  jointly. 

Debt  for  money  had  and  received.  Plea,  never  indebted  ;  upon 
which  issue  was  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Durham  Spring 
Assizes,  it  appeared  that  the  present  action  was  brought  against 
the  defendant  for  the  recovery  from  him  of  certain  sums  of  money 
which  he  had  received  for  fees  in  respect  of  the  office  of  sexton  of 
the  chapelry  of  Barnard  Castle,  in  the  parish  of  Gainford,  in  the 
county  of  Durham.  The  chapelry  in  question  is  an  independent 
chapelry,  enjoying  the  parochial  rights  of  christening  and  burying. 
The  minister  is  a  perpetual  curate,  and  independent  of  the  vicar  of 
Gainford.  The  plaintiff  had  been  appointed  to  the  office  of  sexton 
in  the  year  1825  by  the  inhabitants  of  the  chapelry  in  vestry 
assembled,  but  was  discharged  in  1848  by  the  minister  and  church- 
wardens, who  then  appointed  the  defendant  in  his  place.  The  duties 
attached  to  this  office  of  sexton  were  to  dig  the  graves,  to  keep  the 
church  and  chancel  clean,  and  to  take  care  of  the  various  articles  which 
were  there,  to  keep  the  churchyard  in  order,  to  ring  the  bell  for  morn- 
ing and  evening  service,  to  attend  parish  meetings  in  the  church,  and 
to  do  any  act  required  by  the  churchwardens.  He  was  paid  fees  for 
interments,  and  also  received  an  annual  salary  from  the  inhabitants. 

It  was  thereupon  contended,  on  the  part  of  the  plaintiff,  that 
the  right  of  appointment  to  the  office  of  sexton  was  at  common  law 
vested  in  the  inhabitants  in  vestry  assembled,  or  at  any  rate  by 
custom  in  this  chapelry.     The  learned  Judge,  upon  the  authority  of 
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the  opinions  of  two  of  the  learned  Judges,  expressed  in  Rex  v.  Cambfikld 
Stoke  Damerel{\),  ruled,  that  at  common  law  the  right  was  vested  rlenkinsop 
in  the  minister,  and  tliat  it  lay  upon  the  plaintiff  to  give  evidence 
of  the  custom  *that  such  right  existed  in  the  inhabitants.  Some  [  *'^^^  ] 
evidence  was  then  given  which  tended  to  show  that  the  church- 
wardens had  the  right.  His  Lordship  left  two  questions  to  the 
jury;  first,  whether  the  plaintiff  had  proved  that  there  was  a 
custom  for  the  inhabitants  to  appoint  the  sexton;  and  secondly, 
whether  a  custom  had  been  proved,  for  the  churchwardens  to  make 
the  appointment.  Both  of  these  questions  the  jury  answered  in 
the  negative.  The  learned  Judge  thereupon  directed  a  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  the  sum  of  408.,  if  the  Court  should  be  of  opinion, 
that,  upon  the  preceding  facts,  the  presumption  was,  that  the  right 
of  appointing  the  sexton  was  vested  in  the  inhabitants  of  the 
chapelry  in  vestry  assembled. 

In  Easter  Term  last  a  rule  nisi  was  obtained  by  Athertoriy  in  pur- 
suance of  the  leave  reserved,  and  also  upon  affidavits  for  a  new  trial. 

Manisty  (with  whom  was  Compton)  now  showed  cause: 
The  ruling  of  the  learned  Judge  was  correct ;  the  onus  of  proving 
the  right  of  appointing  the  sexton  to  be  in  the  inhabitants  of  the 
chapelry  in  vestry  assembled  lay  upon  the  plaintiff.  The  jury  have 
negatived  any  such  custom.  It  may  be  admitted  that  there  are  no 
direct  authorities  to  be  found  upon  the  subject,  but  the  dicta  in  the 
books  are  against  the  presumption  upon  which  the  plaintiff  seeks 
to  rest  his  case.  Thus,  in  Rex  v.  Stoke  Damerel,  Pattbson,  J., 
says:  *'  Here  ptimd facie  the  appointment  is  right,  being  made  by 
the  rector,  who,  by  the  general  law,  is  the  proper  person  to  make 
it.  Strong  evidence  would  be  necessary  to  disprove  his  authority ;  " 
and  CoLERiDOB,  J.,  expresses  a  similar  opinion.  In  Rex  v.  Liver- 
pool (2),  Lord  Kenton,  Ch.  J.,  says :  "  There  is  no  doubt  but  that 
part  of  the  office  of  sexton  consists  in  digging  ^graves ;  this  is  [  *'^36  ] 
different  from  that  of  the  sacrist,  which  is  an  office  scarcely  known 
since  the  Reformation,  except  in  some  of  the  cathedrals,  whose 
duty  it  is  to  take  care  of  the  sacred  vestments."  Now,  if  his  duties 
were  the  same  as  those  of  the  sacrist,  his  appointment  would 
naturally  be  in  the  incumbent,  as  being  the  person  to  whom  the 
sacred  vestments  belong.  But  the  case  becomes  still  stronger, 
when  it  is  considered  that  his  duties  relate  to  the  church  and 

(1)  44  E.  B.  500  (5  Ad.  &  El.  584).  (2)  3  T.  R.  118. 
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Canspirld  churchyard,  for  he  has  to  dig  the  graves  ;  and  it  would  be  a  strange 
Blenkinsop.  anomaly  if  the  parson,  in  whom  the  freehold  of  the  soil  of  the 
churchyard  is  vested,  had  not  the  appointment  of  the  person  who 
has  to  enter  upon  his  freehold  and  to  disturb  the  soil.  At  meetings 
of  parishioners  in  the  church,  the  parson  has  the  right  to  preside  : 
Reg.  V.  D'Oi/li/{i).  The  appointment  to  the  oflfice  of  parish 
clerk — and  yet  he  is  the  oflBcer  of  the  parish — is  vested  in  the 
parson  or  minister :  Gibson's  Codex,  p.  214.  All  incumbents  had 
once  the  right  to  appoint  their  parish  clerks :  8  Bum's  Eccl.  Law, 
tit.  "  Parish  Clerk,"  p.  82,  9th  edit. ;  but  by  custom  the  right  of 
appointing  the  clerk  may  be  vested  in  the  parishioners :  Jennyn*s 
case  (2).  In  Rex  v.  Wan-en  (3),  the  parish  clerk  had  been  appointed 
by  the  minister  :  also  in  Rex  v.  Ashton  (4).  The  effect  of  the  cases 
is  to  show  that  the  parishioners  may  appoint  the  sexton  by  custom  : 
lie's  case  (5),  Rex  v.  Taunton  (6),  Rex  v.  Thame  (7). 

(Parke,  B.  :  It  is  stated  in  Bum's  Eccl.  Law,  tit.  "  Sexton/' 
p.  602,  that  ''  the  sexton  is  the  same  as  the  ostiaiius"  now  in  the 
Boman  Catholic  Church ;  that  officer  would  be  required  to  be  in 
holy  orders;  and  in  such  case,  one  would  suppose  that  the 
appointment  would  not,  in  all  probability,  be  in  the  parishioners.) 

In  Rex  V.  Thame,  Fortbsgue,  J.,  says  that  the  office  is  the  same  as 
L  *2S7  ]       *that  of  ostiarius. 

(Aldebson,  B.  :  In  Jacob's  Law  Dictionary,  I  perceive  that 
**  sacrista  "  is  given  as  the  Latin  for  sexton ;  that  is,  the  person 
who  has  the  care  of  the  sacred  things.) 

In  Roger's  Eccl.  Law,  tit.  "  Sexton,"  p.  911,  it  is  said,  that,  "  by 
the  general  law  the  sexton  is  usually  appointed  by  the  parson,  but 
by  custom  he  may  be  chosen  by  the  parishioners."  To  the  like 
effect  are  3  Step.  Com.  41 ;  Step.  Eccl.  Law,  1260. 

Atherton  and  T.  Jones,  in  support  of  the  rule  : 

The  plaintiff  is  entitled  to  hold  the  office  to  which  he  has  been 
appointed,  unless  it  be  proved  that  the  law  or  the  custom  is  to  the 
contrary.  There  is  no  direct  authority  upon  the  point.  The 
opinions  of  Patteson,  J.,  and  Colebidoe,  J.,  expressed  in  the  case 
of  Rex  V.  Stoke  Damerel,  amount  to  mere  dicta,  as  the  point  was 

(1)  54  R.  R.  553  (12  Ad.  &  EL  139).  (5)  1  VeDt.  143.  153. 

(2)  Cro.  Jac.  670.  (6)  Cowp.  413. 

(3)  Cowp.  370.  (7)  1  Str.  115. 

(4)  Sayer,  159. 
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not  under  discussion.     The  cases  referred  to  respecting  the  office    Canskielo 

of  parish  clerk  have  no  reference  to  the  present  question^  for  there  blknkinsop. 

is  no  analogy  whatever  between  the  two  offices.     The  parish  clerk 

in  former  times  used  to  be  in  holy  orders,  and  when  the  church 

services  were  not  performed  in  the  tongue  of  the  country,  it  was 

right  and  proper  that  the  person  who  took  a  part  in  the  services 

should  possess  certain  qualifications,  of  which  the  clergy  would 

obviously  be  better  judges  than  the  laity.     Thus,  by  Can.  91  of 

Boniface  (i),  it  is  directed  that  ''the  said  clerk  shall  be  twenty  years 

of  age  at  least ;  known  to  the  parson,  vicar,  or  minister,  to  be  of 

honest  conversation,  and  sufficient  for  his  reading,  writing,  and 

also  for  his  competent  skill  in  singing  (if  it  may  be)."     But  it  is 

submitted  that  the  sexton  is  the  servant  of  the  parish.    In  He's 

case  (2),  which  was  an  application  for  a  mandamiis  to  restore  a 

sexton,  *'  the  Court  at  first  doubted  whether  they  should  grant  it ; 

because  he  was  rather  a  servant  to  the  parish  than  an  officer,  or 

one  that  had   a  freehold  in  his  place.     *But  upon  a  certificate       [  ^^^  1 

shown  from  the  minister  and  divers  of  the  parish,  that  the  custom 

was  there  to  choose  a  sexton,  and  that  he  held  it  for  his  life,  and 

that  he  had  2d.  a-year  of   every  house  within  the  parish,  they 

granted  a  mandamus,  and  it  was  directed  to  the  churchwardens." 

The  office  of  sexton  has  been  filled  by  a  woman  :  Olive  v.  Ingram  (8), 

but  that  of  a  parish  clerk  could  not  be.     One  of  the  duties  of  the 

sexton  is,  no  doubt,  to  tale  care  of  the  churchyard,  the  care  and 

repairs  of  which  appertain    to   the    parishioners:    Burn's  Just. 

"  Church,"  p.  346.    In  the  present  case,  the  plaintiff  was  also  the 

beadle,  the  appointment  to  which  office  generally  belongs  to  the 

parishioners :  Steer's  Parish  Law,   p.  121.     His  duties  are  of  a 

secular  nature.     In  Chamberlain's  "Magnae  Britanniee  Notitia," 

p.  68,  it  is  said,  that  "  when  the  offices  of  clerk  and  sexton  are 

distinct,  the  minister  chooses  the  former,  and  the  people  the  latter :  " 

and  in  Johnson's  "  Clergyman's  Yade  Mecura,"  p.  227,  it  is  stated, 

that  **  in  some  places  where  the  incumbent  has  an  undisputed  right 

of  choosing  his  clerk,  the  parishioners  have  pretended  a  right  of 

choosing  a  sexton,  to  have  the  privilege  of  the  bells  and  digging  the 

graves  ;  but  I  never  knew  that  this  was  actually  done  in  any  place 

but  where,  of  ancient  custom,  there  uses  to  be  a  sexton,  till  about 

five  years  ago  this  was  practised  at  Maidstone,  in  the  diocese  of 

Canterbury;  and  the  sexton  there  chosen,  by  a  majority  of  the 

(1)  3  Burn,  Eccl.  I^w,  82.  (3)  2  Str.  1114. 

(2)  1  Vent.  153. 
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Cahsvibld    parishioners  in  vestry,  was  confirmed  by  a  verdict  at  the  Assizes 

Blbnk'iksop.  there,   the  Lord   Chief  Justice   Holt  sitting  on  the  Bench  and 

directing  the  jury  to  find  for  the  sexton  so  elected.     But  here,  too, 

it  was  pretended,  that  before  the  late  Bebellion,  the  two  offices  of 

clerk  and  sexton  had  been  in  two  several  persons." 

Parke,  B.  : 

With  respect  to  the  application  to  enter  a  verdict,  on  the  ground 
that  a  pfivid  facie  case  was  made  out  by  the  plaintiff  that  he  had 

[  *2S9  j  been  duly  elected  to  the  ^office  in  question  by  the  inhabitants  of 
the  parish  assembled  in  vestry,  I  am  of  opinion  that  no  case  has 
been  made  out.  The  ground  upon  which  I  found  that  opinion  is, 
that  the  inhabitants  here  had  not,  prima  facie,  a  right  to  apix)int 
the  sexton.  The  books  are  very  bare  of  authority  upon  the  sub- 
ject; but  the  presumption  here  would  be,  that  no  such  right  is 
vested  in  the  inhabitants  of  the  parish  at  large.  In  different 
parishes  the  sexton  has,  by  virtue  of  his  office,  different  duties  to 
perform.  In  the  present  case,  it  appears  from  the  evidence,  that  a 
portion  of  his  duties  consists  in  the  care  of  the  sacred  vestmeuts 
and  the  sacred  vessels,  in  the  care  of  the  church,  in  keeping  it 
clean,  in  opening  and  closing  the  doors,  and  in  ringing  the  bells 
when  occasion  requires.  Now,  with  regard  to  those  duties,  the 
presumption  would  be,  that  his  appointment  is  in  the  churchwardens. 
If,  therefore,  his  office  were  confined  to  those  duties,  the  presump- 
tion would  be  as  I  have  just  stated ;  for  the  sacred  vestments 
and  the  other  matters  above  mentioned  are  all  by  law  vested  in  the 
churchwardens,  and  to  them  they  would  properly  be  intrusted  ;  and 
the  officer  who  has  the  immediate  care  and  custody  of  these  things 
would  probably  and  properly  be  appointed  by  the  churchwardens. 
But  it  also  appears  in  this  case,  that  the  office  of  grave-digger  is 
attached  to  that  of  bexton,  for  which  he  receives  certain  emoluments. 
In  respect,  therefore,  to  that  portion  of  his  duty,  the  presumption 
is,  that  he  would  be  appointed  by  the  incumbent,  for  the  soil  of  the 
churchyard  is  the  incumbent's,  and  no  one  can  disturb  it  without 
his  consent.  There  are  no  authorities  against  such  presumption  ; 
but  on  the  contrary  we  have  the  opinions  of  my  brothers  Pattbson 
and  CoLERiDOK,  in  the  case  of  Rex  v.  Stoke  Danierel,  in  favour  of  it, 
though  no  doubt  these  opinions  merely  amount  to  obiter  dicta. 
With  respect  to  the  books  which  have  been  cited  on  the  part  of  the 
plaintiff,  the  passage  quoted  from  Chamberlain  s  '*  Magn®  Britannife 

■'  "240  ]      Notitia,"  that,  ''  when  the  offices  *of  clerk  and  sexton  are  distinct, 
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the  minister  chooses  the  former  and  the  people  the  latter/'  the    Cansfield 

author  was  only  stating  what  he  considered  to  be  usually  and  often  blbnkinrop. 

done.     But,  looking  at  the  work,  which  was  published  in  the  year 

1718,  as  one  which  was  not  written  by  any  oflScer  of  or  person 

conversant  with   the  Ecclesiastical  Courts,  nor   conversant  with 

common  law,  it  cannot  be  considered  of  any  authority.     It  may  be 

observed,  that  the  information  there  given,  with  regard  to  certain 

localities,  is  not  extremely  accurate.     And  with  respect  to  the  other 

book — Johnson's  **  Clergyman's  Vade  Mecum,"  and  the  passage  to 

which  our  attention  has  been  called,  that  is  not  in  the  plaintiff's 

favour.     (His  Lordship  read  the  passage.)     If  the  offices  of  parish 

clerk  and  sexton  are  united  in  the  same  person,  the  clergyman,  no 

doubt,  who  has  the  power  of  appointing  the  clerk,  that  being  the 

major  office,  would  also  have  the  power  of  appointing  the  person 

to  execute  the  office  of  sexton,  as  being  attached  to  that  of  clerk ;  but 

when  the  two  offices  are  separate,  the  presumption,  I  should  think, 

would  be,  in  the  absence  of  any  authority  to  the  contrary,  that  the 

appointment  is  vested  in  the  incumbent  and  churchwardens  jointly. 

If,  therefore,  the  plaintiff  is  to  be  appointed  by  the  parson,  or  by 

the  joint  concurrence  of  him  and  the  churchwardens,  he  has  made 

out  no  case,  as  his  appointment  was  effected  by  the  parishioners. 

The  jury  have  found,  (and  my  brother  Alderson  has  expressed 

himself  not  to  be  dissatisfied  with  the  verdict,)  that  no  custom 

existed  by  which  the  inhabitants  had  the  appointment.    In  my 

opinion,  therefore,  this  rule  ought  to  be  discharged. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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RAILWAY   COMPANY  (1).  ^'j^%\'' 


HOBBIT  V.   The  SAME. 

(4  Ex.  244—258  ;  S.  C.  20  L.  J.  Ex.  65 ;  13  Jur.  659  ;  6  Bail.  Cas.  184.) 

A  Company,  empowered  by  Act  of  Parliament  to  construct  a  railway, 
contracted  under  seal  with  certain  poisons  to  make  a  portion  of  the  line, 
and  by  the  contract  reserved  to  themselves  the  power  of  dismissing  any  of 
the  contractors'  workmen  for  incompetence.   The  workmen,  in  constructing 

(1)  Cited,  Jmea  v.  Liverpool  Corpo-  [1896]  1  Q.  B.  335,  344,  353  (dist.  by 

ration  (1885)  14  Q.  B.  D.  890,  893,  54  BlOBY,  L.  J.),  65  L.  J.  a  B.  363— 

L.  J.  Q.  B.  345  ;  The  Bernina  (1887)  C.  A. ;  HoUiday  v.  Nat,  Telephone  Co. 

12  P.  D.  58,  62,  56  L.  J.  P.  D.  17  [1899]  1  Q.  B.  221,  228  (revd.  in  C.  A. 

(affd.  13  App.  Cas.  1,  57  L.  J.  P.  D.  [1899]  2  Q.  B.  392,  68  L.  J.  Q.  B. 

65J ;  Hardaker  v.  Idle  District  Council  1016).— A.  C. 


542 


1849.    EX.     4  EX.  244—245. 


[b.b. 


Bbbdib 
r. 

London 
AND  North 

Western 
Railway  Co. 


[  '245  ] 


a  bridge  over  a  public  highway,  negligently  caused  ihe  death  of  a  person 
passing  beneath  along  the  highway,  by  allowing  a  stone  to  fall  upon  him : 
Held,  in  an  action  against  the  Company,  by  the  administratrix  of  the 
deceased,  that  they  were  not  liable ;  and  that,  in  such  case,  the  terms  of  the 
contract  in  question  did  not  make  any  difference. 

This  was  an  action  by  the  widow  and  administratrix  of  a  person 
who  was  killed  while  passing  under  a  viaduct  in  course  of  construc- 
tion, as  part  of  a  railway  from  Leeds  to  Dewsbury.  The  action 
was  brought  to  recover  compensation,  for  the  benefit  of  herself  and 
her  children,  under  the  provisions  of  the  9  &  10  Vict.  c.  98.  The 
declaration  stated,  that  the  defendants  were  possessed  of  a  viaduct 
over  the  Gomersall  and  Dewsbury  turnpike-road,  such  viaduct 
being  part  of  a  railway  then  in  course  of  construction  between 
Dewsbury  and  Leeds ;  yet  the  defendants  conducted  themselves  in 
making  the  said  archway  over  the  said  turnpike-road  so  negligently, 
that,  by  reason  thereof,  a  large  stone,  parcel  of  the  materials  used 
in  the  construction  of  the  said  archway,  fell  on  the  plaintiff's 
husband  as  he  was  passing  along  the  road,  whereby  he  was  killed. 

The  pleas  were,  first.  Not  guilty ;  secondly,  that  the  defendants 
were  not  making  the  said  archway  in  manner  and  form  &c.  Upon 
which  pleas  issues  were  joined.  At  the  trial,  before  Cresswell,  J., 
at  the  last  York  Summer  Assizes,  the  material  facts  proved  were 
as  follows :  On  the  80th  of  June,  1845,  an  Act  of  Parliament, 
intituled  "  The  Leeds,  Dewsbury,  and  Manchester  Railway  Act, 
1845,"  received  the  Boyal  assent.  By  the  provisions  of  that  Act,  a 
Company  was  incorporated  in  the  usual  way,  for  the  purpose, 
among  other  objects,  of  forming  the  railway  in  question.  By 
an  indenture,  dated  the  29th  of  September,  1846,  made  between 
the  Company  of  the  one  part,  and  Joseph  Crawshaw  and  Richard 
Crawshaw  of  the  other  part,  the  Messrs.  Crawshaw  covenanted  with 
the  Company  that  they  would,  in  consideration  of  a  sum  of  55,000/., 
to  be  paid  as  therein  ^mentioned,  make  and  complete  a  portion  of 
the  railway  described  in  the  indenture,  of  the  length  of  8,830  yards, 
or  thereabouts,  with  all  excavations,  embankments,  bridges,  tunnels, 
viaducts,  roads,  fences,  and  other  works  connected  therewith, 
according  to  the  specification  referred  to.  Amongst  other  stipula- 
tions in  the  deed,  it  was  provided,  that  the  works  were  to  be  done 
by  the  contractors;  but  the  Company  had  a  general  right  of 
watching  the  progress,  and,  if  the  contractors  employed  incom- 
petent workmen,  the  Company  had  the  power  of  dismissing  them. 
Under  this  contract,  Messrs.  Crawshaw  proceeded  to  execute  the 
works,  and,  while  they  were  in  progress,  viz.  on  the  9th  July,  1847, 
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another  Act  received  the  Royal  assent,  whereby  it  was  enacted,       Rkkdir 

that  the  said  Leeds,  Dewsbury,  and  Manchester  Railway,  with  all       London 

and  singular  the  undertakings  thereof,  as  well  those  which  had    ^w^ECTEmT 

been  commenced  as  those  which  had  not,  and  all  the  real  and  Railway  Co. 

personal  estate  of  the  said  Company,  should  (subject  to  the  existing 

debts,  liabilities,  and  contracts  of  the  same  Company)  be  vested 

in  the  London  and  North  Western  Railway  Company,  and  might 

be  lawfully  executed,  completed,  held,  and  enjoyed  by  them,  in  the 

same  way  as  they  might  have  been  executed,  completed,  held,  and 

enjoyed  by  the  said  Leeds,  Dewsbury,  and  Manchester  Company  if 

that  Act  had  not  passed.     After  the  passing  of  this  second  Act, 

Messrs.  Crawshaw  continued  to  proceed  with  their  work,  and  in  the 

course  of  it,  by  the  negligence  of  some  of  the  contractors'  workmen,  a 

heavy  stone  fell  from  a  travelling  truck  upon  the  plaintiff's  husband, 

who  was  passing  along  the  road  underneath,  and  occasioned  his 

death.      Upon  these  facts,  a  verdict  was  found  for  the  plaintiff, 

leave  being  reserved  for  the  defendants  to  move  to  enter  a  nonsuit, 

if  the  Court  should  be  of  opinion  that  the  action  would  not  lie. 

A  rule  nisi  having  been  obtained  accordingly,  against  this  rule, 
in  Hilary  vacation  last,  (February  13  and  14,)  cause  was  shown  by 

Martin,  Pickering,  and  H.  HiU :  r  246  ] 

The  defendants  are  liable  in  the  present  case.  There  are,  no 
doubt,  some  authorities  which  may  appear  adverse  to  the  plaintiff's 
position  ;  but,  on  examination,  they  will  be  found  distinguishable. 
There  is  a  clear  distinction  to  be  observed  between  cases  where  the 
owner  of  fixed  property  or  of  moveable  chattels  is  sought  to  be 
charged,  by  reason  of  the  negligent  management  of  such  property. 
The  owner  of  fixed  property  is  liable  for  any  injury  done  in  the 
progress  of  works  going  on  for  his  benefit  and  on  his  property, 
whether  the  persons  who  were  the  negligent  cause  of  the  accident 
were  in  point  of  fact  his  servants  or  not.  This  principle  is 
deducible  from  the  opinions  of  the  learned  Judges,  expressed  in 
the  case  of  Bush  v.  Steinnian  (i),  in  which  case  the  owner  of  a 
house  situate  by  the  road  side  (but  which  he  had  never  occupied) 
contracted  with  a  surveyor  to  put  it  in  repair  for  a  certain  sum.  A 
carpenter,  who  had  entered  into  a  contract  with  the  surveyor  to  do 
the  whole  of  the  work,  employed  a  bricklayer  under  him  ;  and  he 
also  contracted  with  a  lime-burner  for  a  quantity  of  lime.  This 
lime  was  placed  upon  the  road  by  the  servant  of  the  lime-burner, 

(1)  1  Bot.  &  P.  404. 
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rbedie       and  the  plaintiff 's  carriage  was  overturned  by  running  against  this 
London      h^ap  of  lime,  by  which  he  was  injured ;  and  the  Court  of  King's 
^WBffTKRN^    Bench  held,  that  the  owner  of  the    house  was  liable  for   the 
Railway  Co.  consequences  of  the  improper  placing  of  the  lime.     It  was  there 
contended,  on  the  part  of  the  defendant,  that,  if  he  were  held 
liable,  it  would  render  a  circuity  of  action  necessary ;  but  Hbath, 
J.,  in  his  judgment  said,  **  It  is  not  possible  to  conceive  a  case  in 
which  more  mischief  might  arise  than  in  the  present,  if  the  various 
sub-contracts  should  be  held  sufficient  to  defeat  the  plaintiff  of  his 
action.    Probably  he  would  not  be  able  to  trace  them  all,  since 
none  of  the  parties  could  give  him  any  information ;  and  conse- 
[  •247  ]      quently,  he  might  be  turned  *round  every  time  he  came  to  trial." 
And  BooKE,  J.,  also  said,  ''  He  who  has  work  going  on  for  his 
benefit,  and  on  his  own  premises,  must  be  civilly  answerable  for 
the  acts  of  those  whom  he  employs.    According  to  the  principle  of 
the  case  in  2  Lev.  (i),  it  shall  be  intended  by  the  Court,  that  he 
has  a  control  over  all  those  persons  who  work  on  his  premises,  and 
he  shall  not  be  allowed  to  discharge  himself  from  that  intendment 
of  law  by  any  act  or  contract  of  his  own.     He  ought  to  reserve 
such  control;   and  if  he  deprive  himself  of  it,  the  law  will  not 
permit  him  to  take  advantage  of  that  circumstance,  in  order  to 
screen    himself    from    an    action.      The    case   which    has    been 
supposed,  of  the  lime  having  been  deposited  at  a  distance  from 
the  defendant's  house,  and  the  accident  having  happened  there, 
does  not  apply ;   for  here  a  person,  acting  under  the  general 
employment  of  the  defendant,  brought  a  quantity  of  lime  to  the 
premises,  and  deposited  it,  without  any  objection  being  made  by 
any  person,  there ;  whereas  it  was  the  duty  of  the  defendant  to 
have  provided  a  person  to  superintend  those  employed  in  his  work. 
The  person  from  whom  the  whole  authority  is  originally  derived,  is 
the  person  who  ought  to  be  answerable ;  and  great  inconvenience 
would  follow  if  it  were  otherwise."     In  the  present  case,  the 
accident  happened  in  the  performance  of   the  work,  which  was 
for  the  defendants'  benefit,  and  upon  fixed  property.    [They  also 
referred  to  Sly  v.  Edgley  (2),  Mathews  v.  The  West  London  Water 
Works  Company  («),  Randleson  v.  Mwray  (4),  Quarman  v.  Burnett  (5), 
Laugher  v.  Pointer  (6),  Eapson  v.  Cvbitt  (7),  Beaulieu  v.  Finglam  {S), 

(1)  P.  172,  Michael  v.  Alestree.  (5)  55  R.  R.  717  (6  M.  &  W.  499). 

(2)  6  Esp.  6.  (6)  29  R.  R.  319  (5  B.  &  C.  547). 

(3)  3  Camp.  403.  (7)  67  R.  R.  873  (9  M.  &  W.  710). 

(4)  47  R.  R.  513  (8  Ad.  &  El.  109).  (8)  P.,  2  Hen.  IV.  fo.  18,  pi.  6. 
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Grote  V.  The  Chester  and  Holyhead  Raibvay  Company  (i),  Rich  v. 
Ba8terjield(2),  Machu  v.  The  South  Western  Railway  Company  (9)  y 
Semple  v.  The  London  and  Bimiingham  Raibvay  Company  (4).] 

(Parke,  B.  :  How  do  you  distinguish  the  case  of  AUen  y. 
Hayivard{6)  from  the  present?) 

There  the  defendants,  who  were  merely  Commissioners  for  improving 
a  navigation,  had  no  possession  of  the  lands  upon  which  the  works 
were  constructed. 

(Parke,  B.  :  In  The  Duke  of  Newcastle  v.  CUirk{Q)y  it  was  held 
that  the  Commissioners  of  Sewers  have  not  such  a  possession  in 
their  works  as  to  enable  them  to  maintain  an  action  of  trespass 
against  a  wrong-doer.) 

The  contractors'  workmen  are,  by  the  contract  of  the  former  with 
the  Company,  their  servants,  for  the  Company  have  the  power  of 
dismissing  them,  if  they  are  incompetent.  The  defendants  are 
therefore  liable  for  their  negligent  acts. 

Knowles  and  Hall,  in  support  of  the  rule : 

The  principle  by  which  all  these  cases  are  governed  is  the  general 
one,  that  a  person  who  receives  an  injury  from  another  must  pro- 
ceed against  the  party  by  whom  the  injury  is  inflicted.  In  the  case 
of  master  and  servant,  the  master  is  liable  for  the  negligent  acts  of 
the  servant,  on  the  ground  that  he  has  the  power  of  selecting  him ; 
but,  in  order  to  make  one  person  liable  for  an  act  which  another 
person  has  done,  the  latter  must  be  the  servant  of  the  party  sought 
to  be  made  liable;  and,  therefore,  the  question  is,  whether  the 
person  who  committed  the  act  was  or  was  not  the  defendants' 
servant.  In  principle,  there  is  no  difference  between  fixed  and 
moveable  property.  Where  the  party  is  the  owner  of  fixed  property 
which  he  occupies,  his  liability  may  arise  from  the  fact  *that  he  is 
presumed  to  be  present,  and  might  have  interfered,  so  as  to  have 
prevented  the  occurrence  of  the  negligent  act.  The  question  here 
does  not  depend  upon  the  terms  of  the  contract — the  time  when 
the  Company  could  interfere  by  dismissing  the  contractors'  work- 
men had  not  arrived — the  whole  matter  was  left  to  the  contractors, 
and  the  sole  question  is,  whether  the  Company  is  liable  at  common 

(4)  1  Bail  Cob.  480. 

(6)  7  a  B.  960. 

(6)  20  B.  B.  683  (8  Taunt  602). 
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(1)  2  Ex.  251. 

(2)  72  B.  B,  716  (4  0.  B.  788). 

(3)  76  B.  B.  645  (2  £x.  415). 
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Rbkdib      law  for  the  negligent  act  of  their  contractors'  workmen  in  the  per- 
LoNDON      formance  of  work,  which  may  be  assumed  to  be  for  the  Company's 
^wkstbkn"    benefit,  and  with  respect  to  fixed  property  of  theirs.     As  to  the 
Railway  Co.  argument  ah  inconvenienti,  that  is  rather  in  the  defendants'  favour 
than  otherwise  ;  for,  to  allow  their  liability  would  be  to  give  them 
a  right  of  action  against  their  contractors,  and  so  be  productive  of 
circuity  of  action.     In  the  case  cited  from  the  Year  Book,  Horneby 
(King's  Serjt.),  says,  ''  This  defendant  is  undone  and  impoverished 
for  ever,  if  this  action  is  maintainable  against  him  ;  for  then  twenty 
other  such  suits  will  betaken  against  him  for  the  like  matter."     To 
which  Thirnino,  J.,  says,  ''  What  is  that  to  us  ?    It  is  better  he 
should  be  quite  undone,  than  that  the  law  should  be  changed  for 
him."     The  question,  therefore,  is  resolved  to  the  single  point, 
whether  there  is  any  distinction  between  the  cases  of  fixed  and 
moveable  property.     There  is  no  distinction,  except,  perhaps,  in 
the  case  where  the  act  which  occasions  the  injury  amounts  to  a 
continuing  nuisance.     Thus,  in  Bush  v.  Steinman  the  owner  of  the 
house  might  not  have  been  liable  for  the  mere  placing  of  the  lime, 
but  he  might  be  for  allowing  it  to  remain  where  it  was.     But,  in 
truth,  that  case  cannot  be  considered  as  law.     It  has  always  been 
looked  upon  as  a  doubtful  decision.     Etre,  Gh.  J.,  entertained 
great  doubts  as  to  the  defendants'  liability,  and  said  at  the  close  of 
his  judgment,  that  he  still  felt  difficulty  in  stating  the  principle 
upon  which  the  action  was  founded.    And  Mr.  Justice  Littledale, 
in  his  judgment  in  Laugher  v.  Pointer^  alluding  to  the  cases  of  Bush 
[  '262  ]      V.  *Steinvmn  and  Sly  v.  Edgley,  says,  "But  supposing  these  cases 
to  be  rightly  decided,"  &c.     So,  at  that  time  the  case  did  not  stand 
undoubted. 

(Platt,  B.,  referred  to  Witte  v.  Hague  (i).) 

Allen  V.  Haytvard  is  in  the  defendants'  favour ;  that  was  an  action 
against  the  Commissioners  of  the  Dartford  Navigation,  and  Lord 
Denman,  Ch.  J.,  there  says,  **  We  are  brought  to  the  question, 
whether  the  Commissioners  are  responsible  for  this  ill  construction ; 
whether  the  contractor  is  to  be  regarded  as  their  servant,  so  that 
they  may  be  called  the  makers  of  this  work  by  his  agency.  It 
seems  perfectly  clear,  that,  in  an  ordinary  case,  the  contractor  to 
do  work  of  this  description  is  not  to  be  considered  as  a  servant,  but 
a  person  carrying  on  an  independent  business,  such  as  the  Gommis- 

(1)  2  Dowl  &  Ey.  33 ;  6  Moore,  47. 
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sioners  were  fully  justified  in  employing  to  perform  works  which       Bkkdie 
they  could  not  execute  for  themselves,  and  who  was  known  to  all       London 
the  world  as  performing  them."     In  Milligan  v.  Wedge  (i),  where    '^wwS^ekn" 
a  licensed  drover  was  employed  by  the  purchaser  of  a  bullock  to  Railway  Co. 
drive  it  from  Smithfield,  and  the  drover  employed  a  boy  to  drive 
the  bullock  to  the  owner's  slaughter-house,  and  the  bullock  injured 
a  person,  it  was  held,  that  the  owner  was  not  liable  for  the  injury ; 
and  Lord  Dbnman,  Gh.  J.,  there  says,  ''  I  think  we  are  bound  by 
the  late  decision  in  Qiuirnian  v.  Burnett,  which .  was  pronounced 
after  full  consideration.     It  may  be  another  question,  whether  I 
should  agree  in  all  the  remarks  delivered  from  the  Bench  in  that 
case ;  if  I  felt  any  doubt,  it  would  be  whether  the  distinction,  as  to 
the  law  in  the  cases  of  fixed  and  of  moveable  property,  can  be  relied 
upon."      In   the  case   of    Grote    v.    The    Chester    and    Holyhead 
Railway  Company,  the  Company  had  delegated  their  authority  to 
the  contractors,  and  therefore  were  liable  for  their  acts;  but  in 
reality  the  question  as  to  the  liability  of  the  contractors  did  not 
arise  in  that  case.    In  Burgess  v.  Oray  (2)  the  "^dangerous  position       [  *253.j 
of  the  heap  of  rubbish,  which  occasioned  the  accident,  was  pointed 
out  to  the  defendant,  who  promised  to  have  it  removed,  which  he 
neglected  to  do.     '*  This,"  as  Tindal,  Gh.  J.,  said,  ''  was  an  admis- 
sion that  he  was  exercising  a  dominion  over  it."      So  that  the 
defendant  there  personally  interfered ;  and  Grbsswell,  J.,  in  that 
case  says,  *'  I  think  there  was  abundant  evidence  to  show  that  the 
defendant  at  least  sanctioned  the  placing  of  the  nuisance  on  the 
road,  and,  therefore,  that  he  is  responsible  for  the  consequences." 
By  the  Roman  law  the  paterfamilias  was  liable  for  accidents  which 
occurred  by  the  negligence  of  those  in  his  house :  thus.  Pandect. 
Lib.  ix.,  tit.  iii.,  *'  Prsetor  ait  de  his  qui  dejecerint  vel  effuderint : 
Unde  in  eum  locum  quo  vulgd  iter  fiet,  vel  in  quo  consistetur, 
dejectum  vel  effusum  quid  erit,  quantum  ex  ea  se  damnum  datum 
factumve  erit,  in  eum  qui  ibi  habitaverit  in  duplum  judicium 
dabo  "  (8).    But  the  occupier  of  the  house  was  held  liable  by  virtue 
of  his  personal  occupation,  and  not  by  virtue  of  his  ownership. 
Suppose  the  owner  of  land  grants  an  easement  to  another  to  erect 
some  engine,  by  the  negligent  working  of  which  a  person  is  injured, 

(l)64li.B.  G77(12  Ad.  &  El.  737).  dejectum  eifusumve  aliquid  est,  ita  ut 

(2)  68  B.  K.  769  (1  C.  B.  578).  alioui    noceret,    quasi    ex     malefioio 

(3)  See,  also,  Justiuiau's  Inst.  obligatus  iuteliigitur.  Ideo  autem  nou 
Lib.  4,  tit.  o,  s.  I.  **  Item  is,  cujus  proprid  ex  maleficio  obligatus  iutelligi- 
ex  ooauaculo,  vel  proprio  ipsius,  vei  tur,  quia  plerumque  ob  alterius  oolpam 
oonducto,  vel  in  quo  gratis  habitat,  tenetur,  aut  servi  aut  iibeii." 

85—2 
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Reedib       it  could  hardly  be  contended  that  the  owner  of  the  land  would  be 

LoKDON      liable. 
AND  North 

WK8TEKN  (Platt,  B.  :  Suppose  the  occupier  of  a  house  were  to  direct  a 

Railway  Co.   ,    .  , ,  ,  .  .  . 

HoBBiT      bricklayer  to  make  certam  repairs  to  it,  and  one  of  his  workmen 

^-  through  his  clumsiness  were  to  let  a  brick  fall  upon  a  passer  by,  is 

the  owner  to  be  liable  ?) 

That  could  hardly  be  contended ;  and  yet,  the  case  is  parallel  to 

the  present.     In  Randleson  v.  Mniray  the  defendant  may  have 

been  present  when  the  negligence  occurred. 

Cur.  adv.  vtik. 

[251]  HOBBIT  r.  THE  LONDON  AND  NORTH  WESTERN 

RAILWAY  COMPANY. 

The  facts  of  this  case  were  precisely  similar  to  those  of  the  last. 

Martin  and  H.  Hill  showed  cause  : 

It  has  been  argued,  on  the  part  of  the  defendants,  that  there  is  a 
distinction  between  personal  occupation  of  a  house  and  the  mere 
ownership,  and  that,  in  the  present  case,  the  Company  have  not 
even  such  a  possession  as  would  support  an  action  of  trespass  quare 
damnm  fregiU  All  the  materials  of  the  railway  belong  to  the 
Company,  and  they  might,  it  is  submitted,  maintain  the  action : 
Harnson  v.  Parker  (i).  In  Mathews  v.  The  West  Ijondon  Waterworks 
Company,  the  Company  were  held  to  be  liable,  although  they  had 
no  such  possession  as  would  maintain  such  an  action. 

Knowles  and  Hall,  in  support  of  the  rule : 

The  case  last  cited  was  an  erroneous  application  of  the  doctrine 

with  regard  to  the  relation  of  master  and  servant. 

Cur.  adv.  vuit. 

The  judgment  of  the  Court  in  the  preceding  cases  was  now 
given  by 

RoLFE,  B.  (His  Lordship,  after  stating  the  pleadings  and  facts  in 
Reedie  v.  The  North  Westeiti  Railway  Company,  as  above  set 
forth,  proceeded) : 

It  appears  to  us  quite  clear,  that  after  the  passing  of  the  second 
Act,  the  contract  with  Messrs.  Crawshaw  was  transferred  to  the 
present  defendants,  so  as  to  make  them  liable  to  the  same  extent 
precisely,  as  the  original  Leeds,  Dewsbury,  and  Manchester  Com* 

(1)  S  B.  B.  434  (6  East,  154). 
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pany  would  have  been  liable,  if  the  second  Act  had  not  passed.  Rbkdib 
But,  after  full  consideration  of  the  subject,  we  are  of  opinion  that  London 
neither  the  defendants  nor  the  original  Company  are  liable.  ^^.^^^^^^ 

In  the  case  of  Quarman  v.  Burnett,  this  Court  decided  (adopting  Railway  Co. 
the  opinion  of   Lord    Tbntbrdbn  and  Mr.  Justice  Littlbdalb,  in       Hobbit 
Tjaugher  v.  Pointer),  that  the  liability  to  make  compensation  for  an        Samk. 
injury  arising  from   the  neglect  of  a  person  driving  a  carriage,       [265] 
attaches  only  on  the  driver,  or  on  the  person  employing  him.    The 
liability  of  any  one,  other  than  the  party  actually  guilty  of  any 
wrongful  act,  proceeds  on  the  maxim,  Qui  facit  per  alium  facit  per 
ste.     The  party  employing  has  the  selection  of  the  party  employed,, 
and  it  is  reasonable  that  he  who  has  made  choice  of  an  unskilful  or 
careless  person  to  execute  his  orders,  should  be  responsible  for  any 
injury  resulting  from  the  want  of  skill  or  want  of  care  of  the  person 
employed ;  but  neither  the  principle  of  the  rule,  nor  the  rule  itself^ 
can  apply  to  a  case  where  the  party  sought  to  be  charged  does  not 
stand  in  the  character  of  employer  to  the  party  by  whose  negligent 
act  the  injury  has  been  occasioned.     The  doctrine  of  Qiuirnidn  v. 
Burnett  has  since  been  acted  on  in  this  Court,   in   the  case  of 
Rapson  v.  Cubitt,  and  in  the  Court  of  Queen's  Bench,  in  Millijan  v. 
Wetlge,  and  again  in  Allen  v.  Hat/ward. 

By  these  authorities  we  must  consider  the  law  to  have  been 
settled ;  and  the  only  question  is,  whether  the  law,  so  settled,  is 
applicable  to  the  facts  of  this  case. 

To  show  it  was  not,  it  was  argued  by  the  counsel  for  the  plaintiff, 
that  there  is  a  recognised  distinction  on  this  subject,  between 
injuries  arising  from  the  careless  or  unskilful  management  of  an 
animal,  or  other  personal  chattel,  and  an  injury  resulting  from  the 
negligent  management  of  fixed  real  property.  In  the  latter  case, 
it  was  contended  the  owner  is  responsible  for  all  injuries  to 
passers-by  or  others,  howsoever  they  may  have  been  occasioned  ;  and 
here  it  was  said  the  defendants  were,  at  the  time  of  the  accident,  the 
owners  of  the  railway,  and  so  are  the  parties  responsible. 

This  distinction  as  to  fixed  real  property  is  adverted  to  *by  Mr.  [  *2'»*»  ] 
Justice  Littlbdalb,  in  his  very  able  judgment  in  Laugher  v.  Pointer, 
5  B.  &  C,  at  pages  559  and  560  (i) ;  and  it  is  also  noticed  iu  the 
judgment  of  this  Court,  in  Quarman  v.  Burnett,  But  in  neither  of 
these  cases  was  it  necessary  to  decide  whether  such  a  distinction 
did  or  did  not  exist.  The  case  of  Bush  v.  Steinnian,  where  the 
owner  of  a  house  was  held  liable  for  the  act  of  a  servant  of  a 

(1)  29  B.  B.  329. 
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Rbbdik      Bub-contractor,  acting  under  a  builder  employed  by  the  owner,  was 

London      &  case  of  fixed  real  property.     That  case  was  strongly  pressed  in 

^w^krn"    argument,  in  support  of  the  liability  of  the  defendants,  both  in 

Railway  Co.  Lavgher  v.  Pointer  and  Quarman  v.  Burnett ;  and  as  the  circum- 

^^^^      stances  of  those  two  cases  were  such  as  not  to  make  it  necessary  to 

Samk.  overrule  Btish  v.  Steinman^  if  any  distinction  in  point  of  law  did 
exist,  in  cases  like  the  present,  between  fixed  property  and  ordinary 
moveable  chattels,  it  was  right  to  notice  the  point.  But,  on  full 
consideration,  we  have  come  to  the  conclusion,  that  there  is  no  such 
distinction,  unless,  perhaps,  in  cases  where  the  act  complained  of 
is  such  as  to  amount  to  a  nuisance ;  and  in  fact,  that,  according  to 
the  modem  decisions,  Bush  v.  Steinman  must  be  taken  not  to  be 
law,  or,  at  all  events,  that  it  cannot  be  supported  on  the  ground  on 
which  the  judgment  of  the  Court  proceeded. 

It  is  not  necessary  to  decide  whether,  in  any  case,  the  owner  of 
real  property,  such  as  land  or  houses,  may  be  responsible  for 
nuisances  occasioned  by  the  mode  in  which  his  property  is  used  by 
others  not  standing  in  the  relation  of  servants  to  him,  or  part  of 
his  family.  It  may  be,  that  in  some  cases  he  is  so  responsible. 
But  then,  his  liability  must  be  founded  on  the  principle,  that  he  has 
not  taken  due  care  to  prevent  the  doing  of  acts  which  it  was  his 
duty  to  prevent,  whether  done  by  his  servants  or  others  (i).  If, 
for  instance,  a  person  occupying  a  house  or  a  field  should  permit 
another  to  carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance 
to  his  neighbours,  it  may  be  that  he  would  be  responsible,  though 
the  acts  complained  of  were  neither  his  acts  nor  the  acts  of  his 

[  ♦267  J  servants.  He  would  have  *violated  the  rule  of  law,  Sic  titere  tuo 
ut  alienum  mm  Uedus.  This  is  referred  to  by  Mr.  Justice  Cresswell, 
in  delivering  the  judgment  of  the  Court  of  Common  Bench,  in  Rich 
V.  Basterfield  (2),  as  the  principle  on  which  parties  possessed  of 
fixed  property  are  responsible  for  acts  of  nuisance  occasioned  by  the 
mode  in  which  the  property  is  enjoyed.  And,  possibly,  on  some 
such  principle  as  this,  the  case  of  Bush  v.  Steinman  may  be  sup- 
ported. But  certainly  that  doctrine  cannot  be  applied  to  the  case 
now  before  us.  The  wrongful  act  here  could  not  in  any  possible 
sense  be  treated  as  a  nuisance.  It  was  one  single  act  of  negligence ; 
and,  in  such  a  case,  there  is  no  principle  for  making  any  distinction 
by  reason  of  the  negligence  having  arisen  in  reference  to  real  and 
not  to  personal  property. 

(1)  This  passage  is  cited  with  ap-  i?efcA2>umCoa{(7o.,[1897]2Q.B.p.l77. 
pioval  by  Bruce,  J.,  Oreetmdl  v.  Lord         (2)  72  B.  B.  716  (4  C.  B.  802). 


VOL.  Lxxx.]  1849.    EX.     4  EX.  257—258.  551 

If  the  defendants  had  employed  a  contractor,  carrying  on  an       Rbkdibs 
independent  business,  to  repair  their  engines  or  carriages,  and  the      Londok 

.  AWT)  l^AHTTT 

contractor's  workmen  had  negligently  caused  a  heavy  piece  of  iron     western 
to  fall  on  a  bystander,  it  would  appear  a  strange  doctrine  to  hold  Railway  Co. 
that  the  defendants  were  responsible.    Mr.  Justice  Littledale,  in  ^^ 

his  very  able  judgment  in  Laugher  v.  Pointer,  observed  (i)  that  ^^'*"* 
the  law  does  not  recognise  a  several  liability  in  two  principals 
who  are  unconnected;  if  they  are  jointly  liable,  you  may  sue 
either,  but  you  cannot  have  two  separately  liable.  This  doctrine  is 
one  of  general  application,  irrespective  of  the  nature  of  the  employ- 
ment ;  and,  applying  the  principle  to  the  present  case,  it  would 
be  impossible  to  hold  the  present  defendants  liable,  without,  at  the 
same  time,  deciding  that  the  contractors  are  not  liable,  which  it 
would  be  impossible  to  be  contended. 

It  remains  only  to  be  observed,  that,  in  none  of  the  more  modern 
cases  has  the  alleged  distinction  between  real  and  personal  property 
been  admitted.  In  Milligan  v.  Wedge,  Lord  Denman  expresses 
doubt  as  to  the  existence  *of  such  a  distinction  in  any  case,  and,  in  [  *^^^  ] 
the  more  recent  case  of  Allen  v.  Hayicard,  the  judgment  of  the 
Court  proceeded  expressly  on  the  ground  that  the  contractor,  in  a 
case  like  the  present,  is  the  only  party  responsible.  The  last 
case  so  closely  resembles  the  present,  that,  even  if  we  had  not 
considered  the  decision  right,  we  should  probably  have  felt  bound 
by  it.  But  we  see  no  reason  to  doubt  its  perfect  correctness.  It 
seems  to  follow  as  a  necessary  corollary  from  the  principles  of  the 
preceding  cases,  and  entirely  to  govern  this. 

Our  attention  was  directed  during  the  argument  to  the  provisions 
of  the  contract,  whereby  the  defendants  had  the  power  of  insisting 
on  the  removal  of  careless  or  incompetent  workmen,  and  so  it 
was  contended  they  must  be  responsible  for  their  non-removal. 
But  this  power  of  removal  does  not  seem  to  us  to  vary  the  case. 
The  workman  is  still  the  servant  of  the  contractor  only,  and  the 
fact  that  the  defendants  might  have  insisted  on  his  removal  if  they 
they  thought  him  careless  or  unskilful,  did  not  make  him  their 
servant.  In  Quartnan  v.  Binmett  the  particular  driver  was  selected 
by  the  defendants  ;  but  this  was  held  not  to  affect  the  liability  of 
the  driver's  master,  or  to  create  any  responsibility  in  the  defen- 
dants ;  and  the  same  principle  applies  here.  On  these  grounds  we 
are  of  opinion  that  this  rule  must  be  made  absolute. 

Rule  absolute, 
(I)  29  B.  B.  324  (5  B.  &  C.  558). 
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1849.  FRYER  V.   GATHERCOLE, 

'^^J^^'  (4  Ex.  262—267  ;  S.  C.  18  L.  J.  Ex.  389;  13  Jur.  542.) 

L  ^^^  J  In  an  action  for  a  libel  contained  in  a  pampUet,  a  witness  stated  that  she 

had  received  a  copy  from  the  defendant,  and  that  she  had  read  oertain 
portions  of  it ;  that  she  had  lent  it  to  A.  B.,  and  that  he  had  afterwards 
given  her  a  copy  back,  which  she  believed  to  be  the  same  she  had  lent  to 
him,  but  that  she  would  not  swear  that  it  was  the  same,  yet  that  she  had 
no  reason  to  doubt  it :  Held,  that  there  was  sufficient  evidence  of  publication 
for  the  jury. 

Case  for  a  libel  contained  in  a  pamphlet.    The  defendant  pleaded 
Not  guilty ;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  last  Cambridge  Spring 
Assizes,  in  order  to  prove  the  publication  of  the  libel  by  the  defen- 
dant, a  female  witness  was  called,  who  said,  ''  The  defendant  gave 
me  a  pamphlet.  He  gave  it  to  me  when  it  was  first  published. 
I  told  I  had  heard  there  was  a  pamphlet  concerning  the  correspon- 
dence between  him  and  Mr.  Fryer ;  I  asked  him  for  the  loan  or  gift  of 
it,  and  he  gave  it  to  me.*'  Upon  a  copy  of  the  pamphlet  being  put 
into  her  hand,  she  added,  *'  This  is  my  handwKiting.  I  believe  this 
[  *26H  J  to  be  the  pamphlet.  It  was  *like  it  and  in  this  form.  I  read 
different  portions  of  it,  and  lent  it  to  several  persons.  It  was 
returned  to  me,  and  then  I  wrote  this  upon  it."  Upon  cross- 
examination,  she  stated,  ''  The  defendant  has  given  me  different 
tracts  at  different  times.  I  cannot  swear  that  this  is  the  same 
pamphlet  the  defendant  gave  me.  It  is  an  exact  copy,  if  it  is  not 
the  same.  It  is  the  one  I  wrote  upon.  I  cannot  say  I  got  back  the 
same  copy  I  lent.  I  only  say  it  is  exactly  like  it.  If  that  is  not 
the  copy  the  defendant  gave  me,  I  do  not  know  what  has  become  of 
it."  It  was  thereupon  objected,  on  the  part  of  the  defendant,  that 
there  was  no  evidence  that  the  copy  which  the  witness  had  received 
from  the  person  to  whom  she  had  lent  one,  was  the  copy  she  had 
received  from  the  defendant,  and,  therefore,  that  it  ought  not  to  be 
received  n  evidence.  The  learned  Chikf  Baron,  however,  was  of  a 
different  opinion,  and  admitted  the  pamphlet,  and  the  plaintiff  had 
a  verdict. 

In  Easter  Term  last, 

Prendergast  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  this  pamphlet  was  improperly  admitted. 

Byles,  Serjt.,  O'MaUey,  and  Cotich,  now  showed  cause : 
The  evidence  was  properly  admitted ;  for  there  was  some  evidence 
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for  the  jury,  that  the  pamphlet  produced  was  that  which  the 
witness  received  from  the  defendant.  She  stated  that  she  believed 
it  to  be  the  same.  The  probabilities  of  the  case  are  in  favour  of 
its  identity ;  and  there  is,  moreover,  distinct  evidence  that  it  was 
the  same.  In  cases  of  handwriting  the  belief  of  the  witness  is 
sufficient. 

(Parkb,  B.  :  The  witness  can  hardly  be  taken  to  say,  "  I  believe 
this  to  be  the  same  copy,  from  its  appearance.  I  lent  a  copy  and 
he  returned  me  one,  and  I  have  no  reason  for  supposing  otherwise 
than  that  the  one  returned  is  the  same  as  that  I  lent  the  person.") 

There  was  some  evidence  *for  the  jury,  for  the  probability  was, 
that  the  work  returned  was  the  same.  If  a  person  were  to  place  a 
book  upon  a  shelf,  and  were  to  return  some  time  afterwards,  and 
to  *take  one  from  it,  having  the  appearance  of  being  the  same,  the 
reasonable  presumption  would  be  that  it  was  so.  The  matter, 
therefore,  was  a  proper  one  for  their  consideration. 

Prendergast  and  Palmer,  in  support  of  the  rule : 

There  was  not  the  slightest  evidence  of  identity  in  this  case. 
The  witness  could  not  identify  the  pamphlet  by  any  marks.  The 
plaintiff  is  under  the  necessity  of  proving  that  the  particular 
pamphlet  is  the  one  which  the  defendant  published.  Take  the 
case  of  a  publication  of  large  circulation,  as  The  Times,  for 
example ;  there  the  witness  might  say,  that  she  believed  the  copy 
to  be  the  same  with  that  she  had  lent.  The  belief  of  a  witness 
may  be  sufficient  for  the  purpose  of  identifying  persons  or 
handwriting,  but  this  stands  upon  altogether  a  different  principle. 

(Aldbrsom,  B.  :  Suppose  a  witness  says,  ''  The  prisoner  gave  me 
a  bad  shilling,  and  I  gave  it  to  my  servant  to  put  into  a  drawer, 
and  she  returned  and  gave  me  a  bad  shilling,  saying  that  the 
drawer  was  locked."  The  servant,  before  the  trial  of  the  prisoner, 
dies,  having  said  that  she  believes  the  witness's  to  be  the  same 
coin, — would  not  that  be  sufficient  to  identify  it?  Or  suppose  I 
pass  my  hand  across  my  eyes  for  an  instant,  so  as  to  lose  sight 
of  the  coin  for  a  moment,  cannot  I  prove  the  identity  ?  Such  a 
case,  although  an  extreme  one,  falls  within  the  same  principle. 

Pabkb,  B.  :  The  only  difficulty  arises  from  this — that  the  person 
to  whom  the  pamphlet  was  lent  might  have  been  called,  to  have 
stated  that  he  returned  the  same  work  he  received.) 


Frteb 

r. 
Gathrb- 

COLB. 


[  •264  ] 


564  1849,    EX.     4  EX.  264—266.  [e.r. 

Frybb       In  the  case  put  by  the  other  side,  of  a  book  being  placed  upon  a 
qathks-      shelf,  there  is  no  intermediate  agent ;    and,  therefore,  no  better 
^^^^        evidence  could  be  adduced. 

[  265  3       Pollock,  C.  B.  : 

We  are  all  of  opinion  that  this  evidence  was  properly  admitted ; 
and  therefore,  that  this  rule  ought  to  be  discharged.  My  brother 
Pabkk  entertained  some  doubts  at  first  upon  the  question  ;  but  he 
stated  to  us,  before  he  left  the  Court  (i),  that  those  doubts  had  been 
entirely  removed.  It  appears  to  me  that  the  question  is  resolved 
into  one  of  degree  only.  When  the  circumstances  of  the  case  are 
examined,  it  appears  that  the  witness  could,  with  propriety,  say  no 
more  than  this :  *'  I  believe  the  pamphlet  produced  to  be  the  same 
as  that  I  received  from  the  defendant,  because  I  received  it  from 
the  person  to  whom  I  had  lent  it,  and  for  this  reason,  I  expected  to 
receive  the  same  back  again  ;  and  I  had  no  reason  to  think  it  was 
not,  although  I  cannot  positively  identify  it."  If  she  had  put  her 
name  upon  it  before  the  witness  bad  lent  it,  there  would  have  been 
no  doubt  about  the  matter ;  but  here  she  did  so  after  it  was  returned. 
Independently  of  this  fact,  therefore,  the  question  is,  whether  there  is 
any  evidence  that  the  copy  she  had  received  back  was  the  identical 
copy  given  to  her  by  the  defendant.  My  brother  Aldbrson  has  put 
several  hypothetical  cases  in  the  course  of  the  argument,  by  way 
of  illustration.  Now,  without  considering  the  case  of  coin,  let  us 
suppose  the  case  of  a  copy  of  a  book, — a  book  which  is  extremely 
scarce,  as,  for  instance,  one  of  which  only  two  or  three  copies  exist, 
— and  suppose  a  person  from  the  British  Museum  were  to  be  called 
as  a  witness,  and  he  were  to  say,  **  Mr.  A.  B.  asked  for  the  work 
the  other  day,  and  it  was  lent  him,  and  he  had  it  in  his  possession 
for  some  time,  and  he  returned  this  one  to  me.  I  believe  this  to 
be  the  same  work  he  received,  but  I  will  not  pledge  my  oath  to  its 
being  so.  There  are  but  two  other  copies  of  the  work,  one  at 
Paris,  the  other  at  Vienna.'*  Such  a  circumstance  would  exclude 
almost  all  possibility  that  the  work  returned  was  not  the 
[  *266  ]  same.  Now,  ^suppose  that  a  few  other  copies  of  the  work  existed, 
still  there  would  be  some  evidence  to  go  to  the  jury  of  the  identity 
of  the  book.  The  evidence  would  be  weaker.  If  a  solitary  copy 
only  existed,  the  copy  returned  could  not  but  be  the  same ;  and  in 
that  case,  the  evidence  must  have  been  received.  If  there  were 
twenty  copies,  the  probability  of  its  identity  would  be  less ;  and  so 
(1)  Hid  Lordahip  had  left  the  Court  for  Chambers. 
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if  there  were  five  hundred,  less  still ;  and  so  on.    In  addition  to       Frtbr 
this,  the  more  frequently  the  party  lends  it,  the  probability  becomes      oathkr- 
less  that  the  one  returned  is  the  same  with  that  lent;    but   of        °®'**- 
that  probability  the  jury  are  to  be  the  judges.     It  therefore  appears 
to  me,  that,  when  the  matter  is  carefully  examined,  it  comes  to  a 
mere  question  of  degree  or  weight ;  but  still  there  is  some  evidence 
for  the  jury.    If  there  were  some  legal  evidence  to  go  to  the  jury 
in  this  case,  there  is  no  doubt  that  they  were  justified  in  their 
verdict ;  and,  as  there  was  some  evidence  to  go  to  the  jury,  and  the 
objection,  if  any,  was  to  the  weight  of  it,  the  work  was  properly 
received.     This  rule  ought  therefore  to  be  discharged. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  It  appears  to  me  that  there  is  some 
evidence  to  go  to  the  jury,  whenever  there  is  such  a  coincidence  of 
admitted  facts  as  to  make  it  more  reasonable  to  conclude  one  thing 
rather  than  another.  The  question  here  is,  whether  the  book 
produced  is  the  same  as  that  the  witness  received  from  the  defen- 
dant. She  said  that  she  had  read  a  portion  of  it.  She  lent  it  to 
A.  B. ;  he  had  it,  and  it  was  out  of  her  power  and  keeping  for  some 
time.  He  returns  her  a  book,  which  is  apparently  the  same ;  and 
she  believes  it  to  be  so.  It  was  open  to  the  defendant's  counsel  to 
have  contended  that  it  was  not  the  same,  but  that  another  copy 
had  been  substituted  in  its  place.  And,  if  the  jury  had  thought 
that  it  was  probable  that  the  book  was  not  the  same,  they  would 
have  said  so  by  their  verdict.  What  is  true  in  one  case  of  lending  is 
true  in  many.  The  less  scarce  the  work  may  be,  the  ^probability  [  *267  ] 
of  its  being  the  same  may  become  the  less  ;  but  after  all,  it  is  only 
a  question  of  degree.  If  I  give  a  shilling  to  a  person,  to  take  up 
stairs  and  to  put  away,  and  he  hands  me  one  back  as  the  same,  it 
would  be  a  question  for  the  jury  to  say  whether  it  is  the  same ;  and 
there  is  nothing  unreasonable  in  it,  if  they  find  that  it  is.  In  some 
cases,  no  doubt,  the  evidence  might  be  so  weak  that  no  reasonable 
person  would  act  u{)on  it.  In  this  case,  the  evidence  was  properly 
admitted ;  the  objection  in  reality  ought  to  have  been  directed  to 
its  weight,  and  not  to  its  admissibility. 

Kule  discliarged. 
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1849.  VALLEE  AND  Others  v.  DIJMERGUE(l). 

j^^  J;  (4  Ex.  290—303;  S.  0.  18  L.  J.  Ex.  398.) 
To  an  action  on  a  French  judgment,  the  defendant  pleaded  that  he  was 

[  290  ]  not,  during  the  accruing  of  the  cause  of  action,  or  any  pai-t  of  the  pro- 

ceedings, nor  from  thence  hitherto,  resident  in  France,  or  within  the  juris- 
diction of  the  Court,  nor  subject  to  the  laws  of  France ;  that  he  was  never 
served  with  any  process  or  notice  whatever;  nor  had  he  any  notice  whatever 
of  any  proceedings  in  the  action ;  nor  did  he  appear  in  Court,  or  have  any 
opportunity  of  defending  himself  against  the  claim,  and  the  proceedings 
were  taken  in  his  absence,  and  without  his  knowledge,  privity,  and  consent. 
Replication,  that  the  defendant  became  a  shareholder  in  a  certain  Company 
in  France,  subject  to  all  the  liabilities  and  rights  attaching  thereto.  That 
the  defendant  was  resident  in  England,  and  by  reason  thereof  it  became 
necessary,  by  the  law  of  France,  for  the  defendant  to  elect  a  domicile  in 
France,  at  which  the  directors  of  the  Company  might  notify  to  him  all  pro- 
ceedings relative  to  the  Company,  or  the  defendant  as  such  shareholder. 
That,  by  the  law  of  France,  all  legal  proceedings  affecting  any  party  having 
his  real  domicile  out  of  that  kingdom,  left  for  him  at  such  elected  domicile, 
were  as  valid  as  if  left  at  his  real  domicile  in  Fiunce.  That  the  defendant 
made  election  of  domicile  at  a  place  in  Paris,  and  gave  notice  thereof  to  the 
plaintiffs.  That  the  assets  of  the  Company  being  insufficient  to  discharge 
their  debts,  the  defendant,  as  a  shareholder,  was,  by  the  law  of  France, 
liable  to  pay  a  certain  sum,  and  to  be  sued  for  the  same  by  the  plaintiffs. 
That  the  plaintiffs,  for  the  recovery  thereof,  caused  a  summons  to  be  left  at 
his  elected  domicile,  requiring  him  to  appear  in  Court  at  a  certain  time  and 
place.  That  the  defendant  did  not  appear,  according  to  the  exigency  of  the 
summons,  whereupon  the  plaintiffs  recovered  judgment  by  default.  On 
special  demurrer  to  the  replication  :  Held,  first,  that  the  facts  stated  in  the 
replication  affoi-ded  an  answer  to  the  plea. 

Secondly,  that  the  word  **  notice  '*  in  the  plea,  meant  actual  notice  alone, 
and,  consequently,  the  replication  did  not  amount  to  an  argumentative 
denial  of  that  notice,  but  consisted  of  a  statement  of  facts  showing  that  no 
such  notice  need  be  given. 

Whether  the  plea  was  bad  for  omitting  to  state  that  the  defendant  was 
never  resident  in,  or  a  native  of  France,  nor  at  the  time  of  the  proceedings 
had  property  there— qtta^e. 

Assumpsit  on  a  judgment  for  272,767  fr.  60  cent,  recovered  by 
the  plaintiffs  against  the  defendant,  in  the  Court  of  the  Civil 
Tribunal  of  First  Instance  of  tlie  department  of  the  Seine,  sittin<^ 
at  the  Palace  of  Justice  at  Paris,  in  the  kingdom  of  France. 

Plea,  that  the  defendant  ^as  not,  at  any  time  during  the  accruing 

of  the  supposed  cause  of  action  upon  which  the  supposed  judgment 

was  founded,  nor  from  thence  continually  during  any  part  of  the 

said  proceedings  towards  the  supposed  judgment,  and  upon  which 

it  is  founded,  nor  from  thence  hitherto,  resident  m  or  within  the 

kingdom  of  France  or  the  jurisdiction  of  the  Court  in  which  the 

supposed  judgment  was  recovered ;   nor  was  be  the  defendant, 

[  •291  ]       ♦during  any  part  of  the  above-mentioned  period,  subject  to  the 

(1)  Cited,  Copin  v.  Adamson  (1874)      Ex.  Div.  17,  -15  L.  J.  Ex.  15. 
L.  B.  9  Ex.  a4o,  dd2,  356;    affd.  1 
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la\?8  of  the  kingdom  of  France,  or  any  of  them,  or  liable  to  be  Valleb 
proceeded  against  therein.  That  the  defendant  was  not,  at  any  dumbboue. 
time  before  the  recovery  of  the  supposed  judgment,  served  with 
any  process  or  notice  whatever ;  nor  had  he  any  notice  whatever 
of  any  proceeding  in  the  action  or  suit  in  which  the  supposed  judg- 
ment was  recovered ;  nor  did  nor  could  he  the  defendant  in  any 
manner  appear  in  the  said  Court  during  the  course  of  the  pro- 
ceedings in  the  said  action  or  suit,  or  any  part  thereof ;  nor  had 
he  the  defendant,  at  any  time  before  the  recovery  of  the  supposed 
judgment,  any  knowledge  or  notice  whatever  of  the  said  proceedings, 
or  any  of  them  ;  but,  on  the  contrary  thereof,  he  the  defendant  was 
wholly  and  entirely  ignorant  of  the  proceedings  in  the  said  action 
or  suit,  and  every  of  them,  or  that  the  same  or  any  was  or  were 
about  to  be  taken  against  him ;  nor  had  he  the  defendant  time,  nor 
has  he  had  any  opportunity  whatever,  of  opposing  the  said  pro- 
ceedings or  of  objecting  to  them,  or  of  defending  himself  from  and 
against  the  supposed  claim  or  demand  upon  which  the  supposed 
judgment  was  obtained.  And  the  defendant  further  says,  that  the 
said  proceedings  were  taken  and  the  supposed  judgment  was  obtained 
against  him  in  his  absence  and  behind  his  back,  and  without  his 
knowled«;e,  privity,  or  consent.     Verification. 

Beplication,  that,  before  the  commencement  of  the  action  or  suit 
in  which  the  judgment  was  so  recovered,  and  before  and  at  the  time 
of  the  execution  of  the  act  or  instrument  of  conveyance  hereinafter 
next  mentioned,  one  Alexander  Mechin,  then  being  a  subject  of  and 
domiciled  and  resident  in  the  kingdom  of  France,  was  a  partner  and 
shareholder  of  and  in  a  certain  Company  then  lawfully  established 
and  existing  in  the  kingdom  of  France,  for  the  supply  of  military 
beds  to  the  Government  of  the  said  kingdom,  called  or  known  by  a 
certain  name  or  firm,  to  wit,  the  firm  of  Martin  Yallee  &  Co., 
the  social  property  *whereof  was  then  divided  into  divers,  to  wit,  [  •292  ] 
twelve  shares,  called  and  known  in  the  kingdom  of  France  by  the 
name  of  sols,  and  which  shares  or  sols  were  then,  according  to  the 
law  of  France  and  the  regulations  of  the  Company,  transferable  by 
the  holders  thereof ;  and  the  said  A.  M6chin  was  then  the  holder 
and  lawfully  possessed  of,  to  wit,  one  share  or  sol  and  the  quarter 
of  another  share  or  sol  in  the  said  Company ;  and,  being  so  possessed 
and  such  partner  and  shareholder,  the  said  A.  Mechin,  long  before 
the  commencement  of  the  said  action  or  suit,  to  writ,  on  &c.,  by  a 
certain  act  or  instrument  of  conveyance  then  duly  made  and 
acknowledged  in  the  kingdom  of  France,  and  according  to  the  laws 
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Vallbb      thereof,  for  the  considerations  therein  mentioned,  to  wit  &c.,  sold 
DuMBBaDK.    ^^^  conveyed  uo  one  Nicholas  Baignieres,  with  power  of  repurchase 
or  redemption  during  five  years,  to  commence  from  the  date  thereof, 
all  the  rights  of  him  A.  M^chin  in  the  said  Company,  to  wit,  one 
sol  and  one  quarter  of  another  sol  therein,  whereby  N.  Baignieres 
then  became  and  was,  according  to  the  laws  of  France,  the  lawful 
holder  of  the  said  shares  and  interest  of  and  in  the  said  Company, 
subject  to  the  right  of  repurchase  and  redemption.    And  thereupon 
afterwards,  and  before  the  commencement  of  the  said  action  &c.,  and 
within  five  years  from  the  date  of  the  aforesaid  act  or  instrument 
of  sale  and  conveyance,  to  wit,  on  &c.,  A.  M^chiu,  by  a  certain 
other  act  or  instrument  of  sale  and  conveyance  then  duly  executed 
&c.,  for  the  considerations  therein  mentioned,  to  wit  &c.,  sold,  made 
over,  and  conveyed  to  the  defendant  the  right  and  power  of  redemp- 
tion so  reserved  to  him  A.  M6chin  by  the  said  act  or  instrument  of 
conveyance,  of  and  in  the  said  one  sol  and  a  quarter  of  another  sol 
of  the  social  property  of  the  Company,  together  with  all  the  right 
and  claims  whatsoever  of  him  A.  M6chin  of  and  in  the  Company. 
That,  at  the  time  of  the  execution  of  the  last-mentioned  act  or 
instrument  of  sale  and  conveyance,  the  defendant  was  present  in 
[  *293  ]      the  kingdom  of  France  and  had  full  notice  and  knowledge  ^thereof, 
and  then  duly  and  accordmg  to  the  law  of  France  accepted  the 
same  and   the   benefit  and  liabilities  thereof,  and  thereby  then 
became  and  was,  according  to  the  law  of  France,  duly  entitled  to 
the  said  right  and  power  of  repurchase  and  redemption  of  and  in 
the  said  one  sol  and  a  quarter,  &c.    And  thereupon  afterwards,  and 
whilst  the  defendant  was  so  interested  and  entitled,  and  within  five 
years  from  the  date  of  the  act  or  instrument  of  sale  and  conveyance 
first  mentioned,  and  whilst  the  same  was  in  full  force,  to  wit,  on 
&c.,  by  a  certain  other  act  or  instrument  in  writing,  then  duly 
made,  executed,  and  acknowledged  by  the  parties  thereto  and  the 
defendant  in  &c.,  for  the  considerations  therein  mentioned,  to  wit, 
&c.,  the  defendant  was  thereby  duly,  and  according  to  the  laws  of 
France,  put  into  possession  of,  and  placed  and  substituted  into  the 
rights,  titles,  and  privileges  in  the  said  Company,  against  the  said 
Company  and  all  whom  it  might  concern,  for  him  the  defendant  to 
exercise  the  said  rights  in  the  same  manner  as  A.  M6chin  would 
have  been  entitled  to  do  ;  and  the  said  N.  Baignieres  thereby  gave 
up  to  the  defendant  the  exercise  of  all  rights  in  the  Company; 
whereby,  and  by  the  law  of  France,  the  defendant  then  became  and 
was  the  lawful  holder  of  the  said  share  and  interest,  to  wit,  the  said 
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one  sol  and  one  quarter,  &c.,  freed  and  discharged  from  all  the  Vallbb 
rights,  claims,  and  demands  of  the  last-mentioned  person  in  respect  pomsbque. 
thereof,  and  thereby  then  became  and  was,  by  the  law  of  France, 
subject  to  all  the  liabilities,  rights,  and  privileges  then  attaching 
upon  or  belonging  to  the  holders  of  shares  in  the  Company ;  that, 
at  the  time  of  the  execution  of  the  said  several  acts  or  instruments, 
and  when  the  defendant  so  became  and  was  the  holder  of  such 
shave  and  interest  of  and  in  the  Company,  the  Company  was  still 
lawfully  existing  and  established  in  the  kingdom  of  France,  and  the 
seat  and  place  of  business  thereof  then  was  in  Paris,  in  the  said 
kingdom,  whereof  the  defendant  then  had  notice;  and  that  the 
defendant,  at  the  several  times,  was  resident  and  ^domiciled  in  [  *2»4  ] 
England,  and  not  in  the  kingdom  of  France ;  and  that,  by  reason 
and  in  consequence  thereof,  it  became  and  was,  at  the  time  of  the 
making  and  execution  of  the  act  or  instrument  of  conveyance 
thirdly  mentioned,  necessary,  according  to  the  law  of  France,  for 
the  defendant,  and  he  the  defendant  was  then  bound  and  obliged 
by  such  law,  upon  his  so  becoming  the  holder  of  such  share  and 
interest  of  and  in  the  Company  so  then  established  and  existing  in 
the  kingdom  of  France,  to  elect  a  domicile  within  the  kingdom  of 
France,  to  wit,  in  Paris,  at  which  the  directors  or  administrators  of 
the  affairs  of  the  Company  might  and  should,  in  case  of  need,  notify 
to  the  defendant  all  instruments  and  other  proceedings  relative  to 
the  Company,  or  relating  to  or  affecting  the  defendant  as  a  share- 
holder in  the  same;  and  also,  that  the  defendant  should  cause 
notice  to  be  given  to  the  Company  and  the  directors  thereof,  of  the 
place  of  such  elected  domicile;  of  all  which  &c.  (notice);  that,  before 
and  at  the  times  of  the  execution  of  the  several  acts  &c.,  and  from 
thence  until  and  at  the  time  of  the  recovery  of  the  judgment,  it  was 
and  still  is  the  law  of  and  in  force  in  the  kingdom  of  France,  that, 
when  any  person,  not  having  an  actual  and  real  domicile  within 
the  kingdom  of  France,  was  desirous  of  electing  a  domicile  within 
the  said  kingdom,  for  carrying  into  execution  within  the  said  king- 
dom any  act  or  instrument  in  writing  to  which  he  was  a  party,  or 
for  any  other  purpose  or  matter  relating  to  or  arising  out  of  such 
instrument,  such  election  of  domicile  might  and  could  be  lawfully 
made  by  such  party,  by  a  statement  and  declaration  in  writing  by 
him  in  and  by  such  act  or  instrument,  of  the  place  within  the  said 
kingdom  at  which  be  then  elected  domicile  for  the  execution  of  such 
act  or  instrument,  and  such  place  then  thereby  became  and  was,  by 
and  according  to  the  law  of  France,  the  elected  domicile  of  such 
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Vallke  party  within  the  said  kingdom  for  the  carrying  into  execution  of 
DuMRRGUE.    the  said  act  or  instrument,  and  for  all  purposes  and  matters  relating 

[  •295  ]  to  or  arising  out  of  such  act  or  instrument,  and  the  ♦consequences 
thereof,  until  some  change  or  alteration  were  made  by  such  party 
in  the  place  of  such  elected  domicile ;  that,  before  and  at  the  said 
several  times,  it  also  was  and  still  is  the  law  of  and  in  force  in  the 
kingdom  of  France,  that,  when  an  act  contained  on  behalf  of  the 
parties  thereto,  or  one  of  them,  an  election  of  domicile,  for  the 
execution  of  the  same  act  in  a  different  place  from  that  of  the  real 
domicile,  the  notifications,  demands,  and  proceedings  relative  to 
such  act  might  be  made  at  the  domicile  agreed  on,  and  before  the 
Judge  of  the  place ;  that  is  to  say,  before  the  Judge  within  whose 
jurisdiction  the  place  of  such  elected  domicile  was  situate ;  that,  by 
the  law  of  France,  at  the  several  times  aforesaid,  all  notices  and  all 
legal  and  judicial  proceedings  for  or  concerning  or  affecting  any 
party  having  his  real  and  actual  domicile  out  of  the  kingdom  of 
France,  but  having  an  elected  domicile  for  any  purpose  within  the 
said  kingdom,  and  relating  to  and  concerning  the  acts  or  matters 
in  respect  whereof  such  domicile  had  been  and  was  so  elected,  or 
the  consequences  of  such  acts  or  matters,  addressed  to  and  left  for 
such  party  at  such  elected  domicile,  were  and  are  as  valid  and 
effectual  in  law,  as  if  the  same  had  been  and  were  addressed  to  and 
left  for  him  at  the  real  and  actual  domicile  of  such  party,  within 
the  jurisdiction  of  the  Judge  of  that  place  ;  of  all  which  &c.  (notice). 
Averments,  that,  in  and  by  the  act  or  instrument  in  writing 
thirdly  mentioned,  and  whereby  the  defendant  became  the  holder 
of  the  said  one  sol  and  one  quarter,  &c.,  the  defendant,  for  tbe 
execution  and  the  carrying  into  execution  of  the  same  act  or 
instrument  in  writing,  and  according  to  and  in  pursuance  of  tbe 
law  of  France  in  that  behalf,  made  election  of  domicile  at  a  certain 
place  in  Paris,  within  the  jurisdiction  of  the  Court  and  tribunal  in 
the  declaration  mentioned,  to  wit,  at  Mons.  Callaghan's  Bank,  Bue 
Neuve  des  Mathuiins,  in  Paris  aforesaid,  to  wit,  by  declaring  and 
stating,  in  and  by  such  last-mentioned  act  or  instrument  in  writing, 
that  he  the  defendant  did  then  elect  domicile,  for  the  execution  of 

[  *296  ]  the  same  instrument,  at  the  *said  Mons.  Callaghan's,  at  the  place 
last  aforesaid ;  that  such  election  of  domicile  by  the  defendant  in 
manner  aforesaid  was,  at  the  time  of  the  execution  of  the  last- 
mentioned  act  or  instrument  in  writing,  and  from  thence  until  and 
at  the  time  of  the  recovery  of  the  said  judgment,  an  election  of 
domicile  by  the  defendant,  good,  valid,  and  effective,  according  to 
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the  law  of  the  kingdom  of  France,  so  as  to  constitute  the  said  place,      Vallbb 
to  wit,  Mons.  Gallaghan's  &c.,  the  elected  domicile  of  the  defendant,    dombboub. 
within  the  kingdom  of  France,  for  the  execution  and  carrying  into 
execution  of  the  said  last-mentioned  act  or  instrument  within  the 
said  kingdom,  and  for  all  that  should  relate  to  the  same,  or  the 
consequences  thereof,  and  for  all  matters  relating  to  or  arising  out 
of  the  same  act  or  instrument,  within  the  said  kingdom  and  the 
elected  domicile  of  the  defendant  within  the  kingdom  of  France,  at 
which,  according  to  the  law  of  France,  all  notifications,  demands, 
and  proceedings  to,  from,  or  against  the  defendant  in  the  said 
kingdom  relative  to  such  act,  or  arising  out  of  the  same,  might 
lawfully  be  made  and  left  for  the  defendant ;  that  the  defendant, 
afterwards  and  before  the  commencement  of  the  said  action  &c.,  to 
wit,  on  &c.,  as  he  the  defendant  was  then  bound  and  required  by 
the  law  of  France  to  do,  caused  notice  to  be  given  to  the  said 
Company,  and  the  directors  and  administrators  thereof,  and  to  the 
plaintiff,  as  and  then  being  one  of  such  directors,  that  his  the 
defendant's  domicile  had  been  and  was  elected,  for  all  which  should 
relate  to   the  execution  of    the  said  act  or  instrument  thirdly 
mentioned,  at  Mons.  Gallaghan's,  &c. ;  and  the  said  Company  and 
the  directors  and  administrators  thereof  then  had  notice  from  the 
defendant  of  his  election  of  the  said  domicile  for  the  purposes 
aforesaid.    The  replication  then  stated,  that,  from  the  time  the 
defendant  became  such  shareholder,  the  ^business  of  the  Company 
was  carried  on  within  the  kingdom  of  France ;  that  the  defendant 
continued  a  shareholder ;  that  the  directors  of  the  Company  caused 
to  be  paid  at  the  banking-house  of  Mons.  Callaghan,  for  the 
defendant,  *8ums  of  money  in  respect  of  dividends  payable  to  the      [  *297  ] 
defendant  as  such  shareholder ;  and  that  such  sums  were  so  paid 
at  the  said  banking-house  as  such  elected  domicile  of  the  defendant ; 
and  that,  by  reason  of  having  such  elected  domicile  and  of  the  said 
payments,  the  defendant  actually  received  such  dividends;   that 
the  plaintiffs  were,  according  to  the  law  of  France,  appointed  by 
the  shareholders  as  liquidators,  to  examine  the  affairs  of  the  Com- 
pany, and  it  was  found  by  them,  that  the  funds  of  the  Company 
were  insufficient  to  pay  the  debts ;  and  it  became  necessary  that 
the  debts  should  be  discharged  by  the  shareholders,  who  were  by 
the  law  of  France  liable  to  pay  the  same  by  a  fund  raised  according 
to  their  several  interests  in  the  Company;  and  that  the  amount 
payable  by  the  defendant  was  found  to  be  272,767  fr.  60  cent.,  for 
which  the  defendant  was  liable  to  be  sued  by  the  plaintiffs,  as  such 

B.B. — VOL.  LXXX.  86 


562  1849.    EX.    4  EX.  297—298.  ;r.b. 

Vallbk  liquidators :  that  the  plaintiffs,  for  the  recovery  of  sach  sam,  after- 
DuMERGUE.  wards,  to  wit,  on  &c.,  duly  and  according  to  tiie  law  of  France,  and 
the  practice  of  the  Clourt  of  the  Civil  Tribunal  of  First  Instance 
&c.,  being  the  Court  then  having  jurisdiction  thereof,  and  within 
which  jurisdiction  the  said  elected  domicile  of  the  defendant  was  so 
then  situate,  caused  to  be  issued  out  of  the  said  Court  a  certain 
summons  or  precept,  addressed  to  the  defendant,  whereby  the 
defendant  was  summoned  to  appear  in  the  said  Court,  sitting  at 
&c.,  at  a  day  and  time  therein  named,  to  wit,  in  eight  clear  days 
from  the  service  thereof,  with  the  addition  of  the  term  of  two 
months,  in  consideration  of  the  distance,  to  answer  the  now 
plaintiff  in  an  action  or  claim  for  the  sum  of  272,767  fr.  60  cent., 
with  interest  &c.,  the  same  being  a  demand  relative  to  and  arising 
out  of  the  said  act  or  instrument  in  writing  thirdly  mentioned ; 
which  said  summons  the  plaintiff,  then  and  long  before  the  recovery 
of  the  judgment  in  the  declaration  mentioned,  to  wit,  on  &c.»  duly 
caused  to  be  left,  served,  and  delivered  for  the  defendant,  at  the 
said  elected  domicile  of  the  defendant,  to  wit,  at  the  said  Mons. 
[  •298  ]  Callaghan's  ;  that  the  defendant  ♦did  not,  from  the  time  when  he 
in  manner  aforesaid  so  elected  his  domicile  at  the  place  aforesaid, 
in  the  kingdom  of  France,  make  or  notify  to  the  plaintiffs  or  the 
Company  any  change  in  his  said  elected  domicile,  but  the  same, 
from  the  time  of  such  election  until  and  at  the  time  of  the  service 
and  delivery  of  the  said  summons,  continued  to  be  and  was  the 
elected  domicile  of  the  defendant  in  the  kingdom  of  France  for 
the  purposes  hereinbefore  mentioned.  That  the  summons  of  the 
plaintiffs  in  the  said  action  or  proceedings  was  in  all  respects 
regular  and  valid  according  to  the  law  of  France  and  the  practice 
of  the  said  Court ;  and  that  the  service  thereof  for  the  defendant  at 
the  real  and  actual  domicile  pf  the  defendant,  within  the  jurisdiction 
of  the  said  Court,  would  have  been,  according  to  the  law  of  France 
and  the  practice  of  such  Court,  notice  to  the  defendant  of  such 
summons  and  proceedings,  and  the  defendant  would  have  been 
bound  in  such  case  to  appear  in  the  said  Court  at  the  time 
mentioned  in  the  said  summons.  That,  according  to  the  law  of 
France,  the  said  summons  was,  at  the  time  of  such  service  thereof 
at  the  elected  domicile  of  the  defendant,  and  until  and  at  the  time 
of  the  recovery  of  the  said  judgment,  a  notification  and  proceeding 
relative  to  the  act  or  instrument  in  writing  thirdly  mentioned; 
and  that,  according  to  such  law  and  practice,  the  said  delivery  and 
service  of  the  summons  for  the  defendant,  at  the  elected  domicile 
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of  the  defendant,  was  equivalent  to,  and  as  effective  and  valid,  as  a  Valleb 
delivery  and  service  thereof  for  him  at  the  real  and  actual  domicile  dumerode. 
of  the  defendant  within  the  jurisdiction  of  the  said  Court,  and  then 
amounted  to  and  was,  according  to  the  law  of  France,  notice  to  the 
defendant  of  such  summons  and  proceedings,  he  the  defendant  then 
having  his  real  and  actual  domicile  out  of  the  kingdom  of  France, 
to  wit,  in  England  ;  and  that  the  defendant  then  was,  according  to 
the  law  of  France,  bound  to  appear  and  ought  to  have  appeared  in 
the  said  Court  at  the  time  mentioned  in  the  said  summons,  for  the 
purpose  *therein  mentioned.  The  replication  then  stated,  that  the  [  '299  J 
defendant  did  not  appear  in  Court  according  to  the  exigency  of  the 
summons,  whereupon  the  Judges  of  the  Court,  according  to  the  law 
of  France  and  the  practice  of  the  Court,  granted  default  against  the 
defendant  for  not  appearing,  and  such  proceedings  were  thereupon 
had,  that  the  plaintiffs  recovered  judgment  for  272,767  fr.  60  cent., 
which  is  the  same  judgment  in  the  declaration  mentioned.  Aver- 
ment, that  the  judgment,  so  in  manner  recovered,  then  was  and 
still  is,  according  to  the  law  of  France,  regular,  and  valid,  and  con- 
clusive, and  binding  upon  the  defendant  and  the  plaintiffs,  and  not 
in  any  respect  impeachable  by  the  parties  thereto,  or  either  of 
them,  or  otherwise  howsoever.    Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  the 
replication  amounted  to  an  argumentative  denial  of  the  notice 
stated  in  the  plea. 

Needham  argued  in  support  of  the  demurrer  (June  4) : 

First,  as  to  the  plea.  A  foreign  judgment  recovered  behind  the 
back  of  a  party  not  resident  in  the  country,  is  a  judgment  from 
which  the  law  will  not  imply  an  assumpsit:  Buchanan  v.Rucker  (i). 
This  plea  states  facts  showing  that  the  judgment  was  obtained 
contrary  to  natural  justice :  Fisher  v.  Lane  (2),  Cavan  v.  Steioart  (3), 
Bmee  v.  Wait  (4).  Dmiglas  v.  Forrest  (5)  will,  perhaps,  be  relied  on 
by  the  other  side ;  but  that  was  the  case  of  a  Scotch  judgment  of 
horning,  which  proceeding  is  recognised  in  English  Acts  of  Parlia- 
ment. In  Ferguson  v.  Mahon  (6),  the  facts  alleged  in  the  plea  were 
less  strong  than  in  the  present  case ;  and  Lord  Dbnman,  Ch.  J.,  in 
delivering  judgment,  says,  ''When  it  appears,  as  here,  that  the 
defendant  has  never  had  notice  of  the  proceeding  or  been  before 

(1)  9  R.  R  531  (1  Camp.  63).  (6)  29  R.  B.  695  (4  Bing.  686;    1 

(2)  3  Wils.  297  ;  S.  C.  2  W.  Bl.  834.  Moo.  &  P.  663). 

(3)  1  Stark.  525.  (6)  52  B.  R.  301  (11  Ad.  &  El.  179), 

(4)  1  Mau.  &  G.  1 ;  1  Scott,  N.  B.  81. 
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Yallrk      the  Court,  it  *i8  impossible  for  us  to  allow  the  judgment  to  be 
DuMSKouB.    made  the  foundation  of  an  action  in  this  country." 
[  *300  ]  Secondly,  the  replication  amounts  to  an  argumentative  denial 

that  the  defendant  had  notice  of  the  proceedings  in  the  action  on 
which  the  judgment  was  founded.     *     *     * 

Pliipson,  contra  : 
First,  the  plea  ought  to  have  stated,  in  addition,  that  the 
defendant  was  never  resident  in  nor  a  native  of  France,  and  that, 
at  the  time  of  the  proceedings,  he  had  no  property  there :  Henderson 
V.  Henderson  (i);  Story's  Conflict  of  Laws,  ch.  xv.,  8.607;  Ctdverson 
V.  Melton  (2),  Cowan  v.  Br  aid  wood  (3). 
[  *»oi  ]  Secondly,  the  replication  shows  a  state  of  circumstances  *which, 

according  to  the  law  of  France,  renders  the  judgment  valid.  If  the 
plaintiff  had  taken  issue  on  the  allegation  of  notice  in  the  plea,  or 
replied  de  injuria,  he  must  have  proved  a  notice  in  fact.  If  the 
plea  means  that  the  defendant  had  no  notice  in  fact,  the  replication 
is  good  in  confession  and  avoidance,  for  it  states  that  the  plaintiff 
did  something,  which,  according  to  the  law  of  France,  was  notice 
of  the  proceedings :  Reynolds  v.  Fenton  (4). 

Needham  replied. 

Cur.  adv.  wiu 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

In  this  case,  which  was  argued  before  the  Lord  Chief  Baron,  mj 
brothers  Rolfe  and  Piatt,  and  myself,  I  am  now  to  deliver  the 
judgment  of  the  Court. 

The  declaration  states,  that  the  plaintiff  heretofore,  on  the 
17th  of  December,  1846,  at  the  Court  of  Civil  Tribunal  of  First 
Instance,  for  the  department  of  the  Seine,  sitting  at  the  Palace  of 
Justice  at  Paris,  before  the  Judges  of  that  Court,  recovered  against 
the  defendant  a  debt  amounting  to  the  sum  of  272,767  fr.  60  cent., 
which  sum  of  money  remains  wholly  due  and  unpaid.  To  this  the 
defendant  has  pleaded,  that  he  was  not,  at  any  time  during  the 
accruing  of  the  supposed  cause  of  action  upon  which  the  said 
supposed  judgment  was  founded,   nor  from   thence  continually 

(1)  66  E.  B.  384  (6  Q.  B.  288).      2  Scott.  N.  £•  138). 

(2)  12  Ad.  &  El.  753.  (4)  71  E.  B,  315  (3  C.  B.  187). 

(3)  56  B.  E.  561  {I  Man.  &  G.  882; 
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during  any  part  of  the  proceedings  towards  such  supposed  judg-  Valleb 
ment,  resident  in  or  within  the  kingdom  of  France  &c.  To  this  dumkkoue. 
plea,  which  is  in  substance,  that  the  foreign  judgment  does  not 
bind  the  defendant  in  an  English  Court,  as  being  pronounced 
contrary  to  natural  justice,  the  plaintiff,  by  his  replication,  sets  out 
that  the  defendant  had  become  a  member  of  a  Company  in  France 
by  holding  shares  therein,  upon  certain  terms  named  in  the  replica- 
tion; and  that,  being  so,  and  being  a  resident  in  England,  it 
became  necessary,  *according  to  the  law  of  France,  for  the  defen-  [  *302  ] 
dant,  as  such  holder  of  shares,  to  elect  a  domicile  in  France,  to 
wit,  in  Paris,  at  which  domicile  the  directors  and  administrators  of 
the  affairs  of  the  Company  might,  in  case  of  need,  notify  to  the 
defendant  all  instruments  and  proceedings  relating  to  the  said 
Company,  or  to  the  defendant,  as  such  shareholder  in  it ;  and  that 
the  defendant  should  give  notice  to  the  directors  of  such  elected 
domicile.  The  replication  proceeded  to  state,  that,  by  the  law  of 
France,  the  domicile  contained  in  an  instrument  and  declaration  in 
writing  became  the  elected  domicile  of  the  party,  and  that  all 
proceedings  might,  by  that  law,  be  regularly  served  at  such  elected 
domicile  on  the  party.  It  then  set  out  an  election  of  domicile  duly 
made,  according  to  the  law  of  France,  by  the  defendant,  and  then 
proceeded  to  show  that  the  suit  in  question  in  which  the  judgment 
was  obtained  was  one  relating  to  the  Company,  and  that  the  pro- 
ceedings were  in  due  course  served  at  the  place  of  the  defendant's 
elected  domicile,  and  were  in  all  respects  regular  according  to  the 
law  of  France.  This  replication  concludes  with  a  verification.  To 
this  there  was  a  special  demurrer,  the  ground  being,  that  this 
replication  was,  in  fact,  an  argumentative  denial  of  the  want  of 
notice  of  the  proceedings  to  the  defendant,  stated  in  the  plea. 

There  is  no  doubt  that  the  facts  stated  in  the  replication,  if  true, 
afford  an  answer  to  the  defendant's  plea,  and  that  the  question 
before  us  is  one  only  of  form.  But,  no  doubt,  if  by  the  word 
"  notice  "  in  the  plea,  that  which  amounts  in  point  of  law  to  notice 
is  to  be  intended,  the  defendant  is  right  in  the  objection  he  makes, 
and  the  plaintiff  ought  directly  to  take  issue  on  the  notice,  and 
support  his  issue  by  proving  the  facts  stated  in  his  replication. 
But,  after  considering  this  plea,  we  think,  that,  by  the  word 
''  notice  "  is  to  be  understood  actual  notice  alone.  The  defendant 
states,  he  was  not  served  with  any  process,  which  clearly  means 
not  actually  served,  and  then  adds,  nor  had  he  any  notice  whatever 
of  the  said  proceedings ;  ^adding,  afterwards,  that  he  had  not  any       [  *903 1 
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Vallsb  knowledge  or  notice  whatBoever  of  them.  All  these  averments 
DuMERouK.  point  to  actual  notice  alone.  Now,  if  this  be  so,  the  replication  is 
not  an  argumentative  denial  of  this  notice,  but  consists  of  a  state- 
ment of  facts  which  show,  that,  by  the  agreement  to  which  the 
defendant  has  become  a  party,  no  such  notice  need  be  given  to 
him,  and  that  the  plea,  which  is  in  substance  that  the  circumstances 
under  which  the  judgment  was  obtained  were  contrary  to  natural 
justice,  cannot  be  supported ;  for  that  it  is  not  contrary  to  natural 
justice  that  a  man  who  has  agreed  to  receive  a  particular  mode  of 
notification  of  legal  proceedings  should  be  bound  by  a  judgment  in 
which  that  particular  mode  of  notification  has  been  followed,  even 
though  he  may  not  have  had  actual  notice  of  them. 

We,  therefore,  think  the  replication  sufficient;  and  it  is  not 
necessary,  consequently,  to  give  any  opinion  on  the  objections 
made  by  Mr.  Phipson  to  the  plea. 

Judgment  for  the  plaintiff'. 


1849.  HIGGINS   V.  PITT. 

May  16. 
JL_  (4  Ex.  312-325 ;  S.  C.  18  L.  J.  Ex.  488.) 

>-        -'  A  declaration  in  covenant  stated,  that,  by  an  indenture  made  between 

the  several  persons  whose  names  and  seals  were  thereunto  subscribed  and 
affixed,  and  who  were  creditoi-s  of  the  plaintiff  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  M.  of  the  third  part,  it  was  recited,  that  the  plain- 
tiff was  indebted  to  the  persons  of  the  first  part,  in  sums  secured  by  bills  of 
exchange  accepted  by  the  plaintiff,  and,  being  unable  to  pay  his  debts,  he 
had  agreed  to  give  his  creditors  a  composition  of  5«.  in  the  pound,  to  be 
guaranteed  by  bills  drawn  by  M.  upon  and  accepted  by  the  plaintiff ;  and 
that  such  composition  bills  of  exchange  had  been  given.  And  by  the  ssiid 
indenture,  such  of  the  creditors  to  whom  the  plaintiff  might  have  given,  or 
who  might  be  holders  of  bills  of  exchange  of  the  plaintiff,  did  covena!it 
with  the  plaintiff  that  they  would  indemnify  him  against  and  in  respect  of 
such  bills,  and  all  actions,  losses,  &c.,  by  reason  thereof.  Averments,  that 
the  defendant  did,  as  such  creditor,  subscribe  his  name  and  affix  his  seal  to 
the  indenture,  and  that,  at  that  time,  the  plaintiff  was  indebted  to  the 
defendant  and  his  partner  in  an  amount  secured  by  two  bills  of  exchange 
accepted  by  the  plaintiff,  and  which  were  then  outstanding.  That,  wh(«n 
the  bills  became  due,  the  holder  sued  the  plaintiff  for  their  amount,  and,  in 
order  to  stay  the  action,  he  paid  a  large  sum  of  money.  Breach,  that 
defendant  did  not  indemnify  the  plaintiff.  Plea,  that,  before  the  defendant 
executed  the  indenture,  the  plaintiff  was  indebted  to  him  and  his  partner 
and  the  other  persons  creditors  and  parties  to  the  indenture  of  the  first  part : 
and  the  plaintiff  being  unable  to  pay  the  defendant  and  his  partner  and  the 
said  creditors  their  debts  in  full,  offered  to  deliver  to  each  of  them  a  com- 
position bill  upon  the  terms  and  conditions  in  the  indenture  mentioned, 
provided  they  would  execute  the  indenture ;  and  thereupon  the  plaintiff 
represented  to  the  other  creditors,  that  the  defendant  and  his  partjier  had 
agreed  to  accc])t  the  composition  bills  for  the  same  proportionate  amount. 
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and  upon  the  same  tenns  and  under  the  same  conditions  as  the  said  other       Hiqoihb 
creditors  ;  and  that,  upon  the  faith  of  such  representations,  the  said  other  «. 

creditors  were  induced  to  execute  the  indenture,  whereas  in  truth  and  in  Vm, 

fact,  at  the  time  such  representations  were  made  it  was  agreed  between  the 
plaintiff  and  the  defendant  and  his  partner,  that  the  plaintiff  should  pay  the 
defendant  and  his  partner  the  full  price  of  certain  goods  before  then  sold 
and  delivered  by  the  defendant  and  his  partner  to  the  plaintiff,  and  which 
formed  part  of  the  sum  due  from  the  plaintiff  to  the  defendant  and  his 
partner ;  and  that  the  plaintiff  would  further  pay  in  cash  to  the  defendant 
aTid  his  partner  6s.  in  the  pound  upon  the  whole  amount  due  from  the 
plaintiff  to  them,  in  lieu  of  delivering  to  them  composition  bills ;  and  that, 
for  the  purpose  of  inducing  the  said  other  creditors  to  believe  that  the  said 
representations  weie  true,  the  defendant  should,  for  himself  and  his  partner, 
make  and  execute  the  indenture,  which  agreement  was,  at  the  time  of  the 
said  other  creditors  executing  the  indenture  unknown  to  them :  Held,  on 
special  demurrer,  first,  that  the  plea  sufficiently  stated  that  a  fraud  was 
intended  to  be  committed  by  the  plaintiff  and  defendant  on  the  other 
creditors,  by  a  bargain  unknown  to  them,  to  give  and  receive  more  than 
they  were  to  receive. 

Secondly,  that  the  plaintiff  could  not  sue  on  this  covenant,  which  was 
part  of  the  same  fraudulent  executory  agreement,  and  therefore  void  as 
against  the  creditors ;  and  that  the  defendant  might  set  up  such  defence 
although  a  party  to  the  fraud. 

Thirdly,  that  the  allegation,  that  the  defendant  executed  the  indentiire  **  on 
behalf  of  himself  and  partner  "  was  rendered  unambiguous  by  reference  to 
the  declaration,  which  showed  that  the  defendant  alone  actually  executed  it. 

Whether  a  debtor  paying  money  down  to  a  creditor  before  he  enters  into 
a  composition,  as  the  price  of  procuring  a  fraud  on  his  other  creditors,  may 
recover  back  the  money, — quctre. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture, 
bearing  date  &c.  {profert),  and  which  said  indenture  purported  to  be 
made  between  ttie  several  persons  whose  names  and  seals  were  there- 
unto subscribed  and  affixed,  and  who  were  creditors  of  the  plaintiff 
of  tbe  first  part,  the  plaintiff  of  the  second  part»  and  T.  Moreeroft 
of  the  third  part,  it  was  recited,  amongst  other  things,  that  the 
plaintiff  was  indebted  to  the  several  persons  parties  thereto  of  the 
first  part,  either  alone  or  together  with  their  *respective  partner  i,  •313  ] 
or  partners,  in  several  sums  of  money,  some  of  which  were  wholly 
or  in  part  secured  by  bills  of  exchange  or  notes,  accepted,  drawn,  or 
indorsed  by  the  plaintiff ;  and  the  plaintiff  being  unable  to  pay  his 
said  several  debts,  had  proposed  and  agreed  to  give  to  the  said 
several  creditors,  and  they  had  agreed  to  accept,  a  composition  of 
58.  in  the  pound  on  the  amount  of,  and  in  full  satisfaction  for  their 
respective  debts,  payable  on  the  26th  of  October,  1848,  the  said 
composition  to  be  guaranteed  by  the  said  T.  Moreeroft  as  the 
surety  of  the  plaintiff ;  that  is  to  say,  by  bills  of  exchange  to  be 
respectively  drawn  by  the  said  T.  Moreeroft  upon  the  plaintiff,  and 
accepted  by  the  latter,  payable,  one  of  such  bills  to  each  of  the 
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HiooiKs  creditors  parties  thereto  of  the  first  part  or  his  or  their  order,  on 
Pitt.  the  said  26th  of  October ;  and  that,  when  the  said  bills  should  be 
duly  paid,  the  plaintiff  should  stand  released  from  his  said  debts  ; 
and  that  his  creditors  should  covenant  not  to  sue  him  during  the 
period  intervening  between  the  receipt  of  the  said  bills  and  the  due 
payment  of  the  same  at  maturity.  And  in  and  by  the  said 
indenture  it  was  recited,  that,  in  pursuance  of  the  said  agreement, 
such  composition  bills  of  exchange  as  thereinbefore  mentioned 
had  accordingly  been  delivered  unto  the  said  creditors  parties 
thereto  of  the  first  part;  and  in  and  by  the  said  indenture,  such 
of  the  creditors  parties  thereto  of  the  first  part,  to  whom  the 
plaintiff  might  have  given,  or  who  might  be  holders  of  bills  of 
exchange  or  acceptances  of  the  plaintiff,  and  also  the  whole  of 
the  creditors  parties  thereto,  so  far  as  respected  the  composition 
bills  so  received  by  them,  as  thereby  agreed  and  recited,  did 
thereby  for  themselves  severally,  and  for  their  respective  heirs, 
&c.,  and  their  respective  partner  or  partners,  and  not  one  of  them 
for  the  others  or  any  other  of  them,  covenant  with  the  plaintiff, 
his  heirs,  &c.,  that  they  the  covenanting  parties  respectively,  or 
their  respective  heirs,  &c.,  should  and  would  at  all  times,  and 
[  *3ii  ]  from  time  to  time  thereafter,  indemnify  and  *keep  harmless  the 
plaintiff,  his  heirs',  &c.  estate  and  effects  from  and  against  and  in 
respect  of  such  first-mentioned  several  bills  or  acceptances,  and 
from  and  against  all  actions,  suits,  losses,  and  expenses  which 
the  plaintiff,  his  heirs,  &c.,  should  or  might  be  involved  in, 
sustain  or  be  put  unto  by  reason  thereof;  and  also,  so  far  as 
respected  the  said  several  composition  bills  thereby  agreed  to  be 
given  and  taken,  from  and  against  all  actions,  suits,  losses,  and 
expenses  which  the  plaintiff,  his  heirs,  &c.,  should  or  might  be 
involved  in,  sustain,  or  be  put  unto  by  reason  thereof,  by  or  at  the 
suit  or  instance  of  any  other  person  who  might  become  indorsee  or 
holder  of  such  respective  composition  bills,  or  any  other  person 
or  persons  whomsoever,  other  than  and  except  themselves,  the 
respective  parties  thereto,  creditors  as  aforesaid,  to  whom  such 
composition  bills  should  actually  have  been  given.  That  the 
defendant  did,  to  wit,  on  &c.,  as  such  creditor,  jointly  with 
J.  Maybury  and  the  plaintiff,  subscribe  his  the  defendant's  name, 
and  affix  his  seal  to  the  said  indenture  as  one  of  the  parties  to 
the  said  indenture  of  the  first  part,  and  then  became  one  of  the 
said  parties  to  the  said  indenture  of  the  first  part.  That,  before 
the  time  of  making  the  said  indenture,  and  of  signing  and  sealing 
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thereof  by  the  defendant,  and  of  his  becoming  one  of  the  parties  Hiooins 
thereto,  the  plaintiff  was  indebted  (to  wit,  in  the  sum  of  titt. 
5002.  28.  lld.y  being  a  sum  exceeding  the  amount  of  the  two 
several  bills  of  exchange  hereinafter  mentioned)  to  the  defendant 
and  J.  Maybury,  the  then  partner  of  the  defendant,  and  the 
plaintiff  continued  indebted  in  the  said  sum  to  the  defendant 
and  the  said  J.  Maybury  until  and  at  the  time  of  making  the 
said  indenture,  and  the  defendant's  signing,  and  sealing,  and 
becoming  one  of  the  parties  to  the  same  as  aforesaid ;  which  said 
sum  was,  at  the  time  of  making  the  said  indenture,  and  signing 
and  sealing  thereof  by  the  defendant,  and  of  his  becoming  a 
party  thereto,  as  aforesaid,  in  part,  to  wit  to  the  amount  of 
458Z.  18«.  8^.,  secured  by  the  said  two  bills  of  ^exchange,  which  [  *315  ] 
had  been  heretofore,  to  wit  on  the  day  of  the  date  thereof 
respectively,  accepted  by  the  plaintiff  on  account  of  parts  of  the 
said  debt,  and  given  by  the  plaintiff  to  the  defendant  and  his 
said  partner,  and  by  them  taken  from  the  plaintiff  on  account  of 
the  said  parts  of  the  said  debt,  to  wit  a  bill  of  exchange,  dated 
&c.  (stating  the  bills) ;  which  said  bills  of  exchange,  at  the  time 
of  making  the  indenture,  and  of  signing  and  sealing  thereof, 
and  of  becoming  one  of  the  parties  thereto  by  the  defendant 
respectively,  were  current  and  had  not  come  to  maturity,  and 
were  not  returned  to  the  plaintiff,  and  were  respectively  out- 
standing. That,  after  the  making  of  the  indenture,  &c.,  and 
when  the  two  bills  accepted  by  the  plaintiff  had  respectively 
become  due  and  payable,  and  when  tlie  same  had  not  and  neither 
of  them  had  been  returned  to  the  plaintiff  or  satisfied  by  him, 
and  before  the  said  composition  bills  in  the  indenture  mentioned 
had  become  payable,  to  wit,  on  &c.,  the  defendant  and  J.  Maybury 
having  theretofore,  to  wit,  on  &c.,  indorsed  to  one  B.  Marsh  the 
two  several  bills  of  exchange  so  drawn  by  the  defendant,  &c.,  and 
B.  Marsh,  being  the  holder  of  the  two  several  bills  of  exchange, 
and  entitled  to  claim  the  amounts  thereof  from  the  plaintiff, 
claimed  and  demanded  from  the  plaintiff  payment  of  the  amount 
of  the  two  several  bills,  and  then,  and  in  order  to  enforce  payment 
thereof  from  the  plaintiff,  commenced  and  prosecuted  an  action 
against  the  plaintiff  in  her  Majesty's  Court  of  <&c.,  claiming  therein 
the  amount  of  the  said  bills.  That  afterwards,  &c.,  the  defendant 
and  J.  Maybury  had  notice  that  B.  Marsh  was  the  holder  of  the 
two  several  bills,  and  then  also  had  notice  of  the  said  claim  and 
demand  of  B.  Marsh,  and  of  the  action  so  commenced  by  him 
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HioGiNs      against  the  plaintiff.     That  B.  Marsh  further  prosecuted  his  said 

Pitt.        claim  and  demand  and  the  said  action,  and  continued  to   do  so 

until  the  plaintiff  afterwards,  to  wit  on  &c.,  in  order  to  satisfy 

and  put  an  end  to  the  said  claim  and  demand,  and  also  to  settle 

[  *3i6  ]  and  stay  the  said  action  and  *the  further  prosecution  thereof,  and 
to  prevent  further  costs  from  being  incurred  therein,  and  to  prevent 
himself  from  becoming  liable  to  such  further  costs,  was  compelled 
and  obliged  to  pay,  and  actually  did  pay,  to  B.  Marsh,  in  and  about 
satisfying  his  said  claim  and  demand,  and  in  and  about  settling  and 
causing  to  be  stayed  the.  said  action,  divers  sums  amounting,  to 
wit,  to  4942.  14s.  Id.,  &c.  Breach,  that  neither  the  defendant 
nor  J.  Maybury  indemnified  the  plaintiff  in  respect  of  the  two 
acceptances,  or  against  the  claim  and  demand  of  B.  Maybury,  or 
against  the  said  action,  or  losses  and  expenses,  nor  did  they  pay  the 
plaintiff  the  sum  so  paid  by  him,  &c. 

Plea,  that,  before  the  making  and  executing  by  the  defendant  of 
the  said  indenture,  the  defendant  and  J.  Maybury  were  in  partner- 
ship together  as  traders,  and  had  divers  dealings  and  transactions 
in  business  with  the  plaintiff ;  and  before  the  making  &c.  of  the 
indenture  the  plaintiff  had  become  and  then  was  indebted  to  the 
defendant  and  his  partner  in  respect  of  the  said  dealings  and  trans- 
actions, in  a  large  sum  of  money,  to  wit  518Z.  16s.  2d. ;  and  before 
and  at  the  time  of  making  &c.  of  the  indenture,  and  whilst  the  said 
sum  of  money  was  so  due  and  owing,  the  plaintiff  was,  and  up  to 
and  at  the  time  of  the  date  and  execution  of  the  indenture  by  the 
several  parties  thereto,  still  continued  to  be  indebted  to  divers  other 
pei'Bons,  creditors  of  the  plaintiff,  who  are  parties  to  the  indenture 
of  ttie  first  part,  in  divers  sums  of  money,  and  was,  during  the 
whole  of  that  period,  in  bad  and  embarrassed  circumstances,  and 
unable  to  pay  or  satisfy  the  defendant  and  his  said  partner,  and 
the  said  creditors  of  the  plaintiff  respectively  their  debts  in  full, 
whereof  the  defendant,  and  his  said  partner,  and  the  said  other 
creditors  of  the  plaintiff  then  had  notice ;  and  thereupon,  before 
and  at  the  time  of  the  making  of  the  indenture,  and  whilst  the 
plaintiff  was  so  indebted  to  the  defendant  and  his  said  partner,  and 
the  said  other  persons  creditors  of  the  plaintiff,  the  plaintiff  then 
[  •317  ]  *offered  to  the  said  other  persons  creditors  of  the  plaintiff,  who  are 
parties  to  the  indenture  of  the  first  part,  to  deliver  to  each  of  them 
respectively  a  composition  bill  as  in  the  indenture  mentioned,  upon 
the  terms  and  conditions  in  the  indenture  contained,  provided  that 
they  the  said  other  persons  creditors  of  the  plaintiff  would  on  their 
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parts  make  and  execute  the  said  indenture  ;  and  thereupon,  and  at      niooiNs 
the  time  of  making  the  aforesaid  offer,  the  plaintiff  represented  to        pitt. 
the  said  other  persons  his  creditors  parties  to  the  indenture  of  the 
first  part,  that  the  defendant  and  his  said  partner  were  creditors  of 
the  plaintiff  for  the  aforesaid  sutn  of  money,  and  that  they  had 
consented  and  agreed  to  accept  and  take  the  composition  bills  for 
the  same  proportionate  amount,  and  upon  the  same  terms  and 
under  the  same  conditions  as -the  said  other  persons  creditors  of 
the  plaintiff  as  in  the  indenture  is  in  that  behalf  mentioned;  and 
that  the  defendant  for  himself  and  his  said  partner  would,  as  such 
creditor  of  the  plaintiff,  in  good  faith  make  and  execute  the  inden- 
ture in  the  declaration  mentioned,  and  become  a  party  thereto  of 
the  first  part,  of  all  which  premises  the  defendant  then  had  due 
notice ;  and  thereupon,  and  upon  the  faith  of  the  truth  of  such 
representations,  and  that  the  defendant  would  for  himself  and  his 
said  partner  in  good  faith  make  and  execute  the  said  indenture,  the 
said  other  persons  creditors  of  the  plaintiff,  parties  to  the  indenture 
of  the  first  part,  were  induced  to  and  did  respectively  accept  the 
offer  so  as  aforesaid  made  by  the  plaintiff,  and  make  and  execute 
the  said  indenture,  whereas  in  truth  and  in  fact  the  defendant  and 
his  said  partner  had  not  at  the  time  aforesaid,  nor  at  any  other 
time,  agreed  with  the  plaintiff  to  accept  and  take  composition  bills 
for  the  same  proportionate  amount,  and  upon  the  same  terms  and 
under  the  same  conditions  as  the  said  other  persons  creditors  of 
the  plaintiff,  as  in  the  said  indenture  in  that  behalf  mentioned,  and 
to  make  and  execute  the  said  indenture  as  aforesaid,  but  *on  the       [  •318  ] 
contrary  thereof,  before  and  at  the  time  when  such  representations 
were  so  as  aforesaid  made  by  the  plaintiff  to  the  said  other  persons 
creditors  of  the  plaintiff  parties  to  the  indenture  of  the  first  part, 
and  before  they  or  any  of  them  had  become  parties  to  the  inden- 
ture, it  had  been  and  was  agreed  by  and  between  the  plaintiff  and 
the  defendant  and  his  said  partner,  that  the  plaintiff  should  pay  to 
the  defendant  and  his  said  partner  the  full  price  and  value  of  a 
large  quantity,  to  wit,  twenty  tons  of  Canada  plates,  which  had 
been  before  that  time  sold  and  delivered  by  the  defendant  and  his 
said  partner  to  the  plaintiff,  and  the  price  and  value  of  which  said 
Canada  plates  amounted  to  tlie  sum  of  130/.  128.  6d.,  and  formed 
part  of  the  said  sum  of  money  which  was  so  as  aforesaid  due  and 
owing  from  the  plaintiff  to  the  defendant  and  his  said  partner,  and 
in  respect  of  which  it  had  been  so  as  aforesaid  represented  by  the 
plaintiff  to   the   said  other  persons  his  creditors  parties  to  the 
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HiGoiNs  indenture  of  the  first  part,  that  the  defendant  and  his  said  partner 
Pitt.  ^^^  agreed  to  receive  composition  bills,  and  to  make  and  execute  the 
said  indenture ;  and  that  the  plaintiff  would  further  pay  in  cash  to 
the  defendant  and  his  said  partner  the  full  sum  of  5s.  in  the  pound 
upon  the  whole  amount  of  the  said  debt  then  due  from  the  plaintiff 
to  the  defendant  and  his  said  partner,  in  lieu  and  instead  of  the 
delivering  to  the  defendant  and  his  said  partner  the  composition 
bills  in  the  indenture  mentioned ;  and  that,  for  the  purpose  of 
inducing  the  said  other  persons  creditors  of  the  plaintiff,  who  then 
were  or  should  thereafter  become  parties  to  the  indenture  of  the 
first  part,  to  believe  that  the  representations  so  as  aforesaid  made 
by  the  plaintiff  to  the  other  persons  creditors  of  the  plaintiff  and 
parties  to  the  indenture  of  the  first  part  were  true,  the  defendant 
should  for  himself  and  his  partner  make  and  execute  the  said 
indenture;  all  which  said  last-mentioned  agreement  was  before 
and  at  the  time  of  the  said  other  persons  creditors  of  the  plaintiff, 

[  *319  ]  who  were  ^parties  to  the  indenture  of  the  first  part,  making  and 
executing  the  same,  wholly  unknown  to  them  and  each  of  them 
respectively.  That  the  defendant,  in  pursuance  and  part  perform- 
ance of  the  said  last-mentioned  agreement,  for  himself  and  his 
said  partner  made  and  executed  the  indenture  in  the  declaration 
mentioned,  as  in  the  declaration  is  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes'  (amongst  others)  that  the 
defendant  pleads  his  own  fraud,  which  by  law  he  is  estopped  from 
setting  up ;  that  he  pleads  matter  which,  if  fraudulent,  is  only  so 
as  against  third  persons,  to  wit,  the  creditors  of  the  plaintiff  other 
than  the  defendant  and  his  partner.  That  it  is  ambiguous  and 
uncertain  in  the  plea,  whether  the  defendant  in  some  sense,  on 
behalf  of  himself  and  his  partner  executed  the  indenture  as  the 
deed  of  him  the  defendant  only,  or  whether,  having  or  claiming 
authority  in  that  behalf,  he  executed  the  same  as  the  deed  of  both 
himself  and  his  partner.  That  the  plea  should  have  alleged  posi- 
tively, or  in  express  terms,  that  by  the  alleged  agreement  and 
conduct  in  the  declaration  mentioned,  a  fraud  was  committed  by 
the  plaintiff  on  third  persons,  and  should  not  have  relied  on  a 
mere  statement  of  facts  from  which,  under  certain  circumstances,  a 
jury  might  infer  such  fraud.     Joinder  in  demurrer. 

Aspland  argued  in  support  of  the  demurrer,  in  the  sittings 
after  last  Easter  Term  (May  15) : 

The  plea  is  bad  in  substance  and  in  form.    Assuming  that  it 
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sufficiently  alleges  fraud,  there  is  no  fraud  as  against  the  defen-      Hiogiks 
dant,  but  only  against  the  innocent  creditors.    Fraud  in  one  con-        pitt. 
tracting  party  does  not  render  the  contract  void,  but  only  defeasible 
at  the  option  of  the  other  party:  Murray  v.  Mann  (i).     In  Pilbrow 
V.  Pilbrow'8  Atmospheric  Railway  ^Company  (2),  a  plea,  that  the       [  •820  ] 
deed  of  settlement  of  the  Company  was  obtained  by  fraud,  was 
held  bad  on  demurrer.      The  true  principle  is  there  stated  by 
Maule,  J. ;  viz.  ''  that  a  deed  obtained  by  fraud  is  not  void,  but 
the  party  may  so    treat  it  at    his  election."      In   Campbell  v. 
Fleming  (3),  where   the  plaintiff  was  induced  to  purchase  shares 
in  a  supposed  Mining  Company  by  the  fraudulent  misrepresenta- 
tions of  the  defendant  respecting  it,  and,  after  discovering  the 
fraud,  continued  to  deal  with  the  shares  as  his  own,  Paree,  B., 
says,  "After  the  plaintiff,  knowing  of  the  fraud,  had  elected  to 
treat  the  transaction  as  a  contract,  he  had  lost  his  right  of  rescind- 
ing it ;  and  the  fraud  could  do  no  more  than  entitle  him  to  rescind." 
Where  the  parties  are  in  pan  delicto,  the  transaction  is  valid  as 
between  them,  though  a  fraud  on  third  persons:  Sims  v.  Tuffs  (4), 
Robinson  v.  McDonnell  (6),  Doe  d.  Roberts  v.  Roberts  (6).     It  is  con- 
sistent with  this  plea  that  the  creditors  were  aware  of  the  alleged 
fraud,  and  considered  it  beneficial  to  hold  the  defendant  to  his 
bargain.     In  Hyde  v.  Watts  (7),  the  Court  observed,  that  absurd 
consequences  would  follow,  if  one  party,  against  the  consent  of  the 
others,  who  had  an  interest  m  the  continuance  of  an  indenture  of 
this  description,  and  to  whom  it  gave  a  benefit,  could  avail  himself 
of  his  own  wrong,  and  absolve  himself  from  liability  on  his  covenants. 
The  defendant  having  received  the  composition  bills,  and  thereby 
derived  a  benefit  under  the  agreement,  is  estopped  from  avoiding 
it.     By  retaining  the  bills  he  has  waived  the  fraud.     In  Smith  v. 
Cuff(s),  Lord  Ellbnborouoh  relied  on  the  consideration  that  the 
parties  were  not  in  pari  delicto.    Hotvden  v.  Haigh  (»)  will  probably 
be  cited  by  the  other  side ;  but  that  decision  is  mentioned  *with       [  *3Si  ] 
disapprobation  by  Alderson,  B.,  in  Davidson  v.  M'Gregor  (lb) ;  and 
moreover,  it  is  distinguishable  from  the  present  case,  inasmuch  as 
there  the  creditor  was  seeking  to  enforce  the  fraudulent  agreement. 
Further,  it  is  submitted  that  the  plea  does  not  distinctly  allege 
fraud,  but  only  states  facts  which  are  evidence  of  it;  and  that 

(1)  76  R.  E.  686  (2  Ex.  538).         (6)  20  B.  E.  477  (2  B.  &  Aid.  367). 

(2)  75  E.  E.  780  (5  C.  B.  440).        (7)  67  E.  E.  332  (12  M.  &  W.  254). 

(3)  63  E.  E.  194  (1  Ad.  &  £L  40).      (8)  18  K  E.  340  (6  M.  &  S.  160). 

(4  6  Car.  ft  P.  207.  (9)  52  E.  E.  579  (11  Ad.  ft  £1. 1033). 

(5)  2  B.  ft  Aid.  134.  (10)  8  M.  ft  W.  755. 
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HiQoiNs      objection  is  available  on  special  demurrer:  Robson  v.  Luscomhe  (i). 
Pitt.        Another  objection  is,  that  it  is  not  shown  in  what  sense  the  inden- 
ture was  executed  by  the  defendant  ''  on  behalf  of  himself  and  his 
partner/'  whether  it  is  meant  that  the  defendant  had  a  power  of 
attorney  for  that  purpose,  or  merely  that  he  personally  executed  it. 

Kettle,  contra  : 

The  plea  sets  out  facts  showing  the  deed  to  be  void  on  the  ground 
of  public  policy.     The  cases  cited  have  reference  to  agreements 
which  did  not  directly  and  necessarily  involve  matter  of  public 
consideration.    MiuTay  v.  Mann  was  a  case  of  principal  and  agent ; 
so  also  Pilbroiv  v.  Pilbrow's  Atmospheric  Railway  Company,  Sims  v. 
Tiiffs  was  a  fraudulent  agreement  between  landlord  and  tenant.  In 
order  to  ascertain  the  principle  which  regulates  agreements  of  this 
description,  it  is  necessary  to   advert  to  the   rule  prevailing  in 
courts   of   equity.     In   Walker  v.    Chapman  (2),   the  contract  was 
clearly  void,  as  against  public  policy ;  and  Lord  Mansfield,  Ch.  J., 
says,  **  In  all  these  cases,  a  court  of  equity  will  relieve  a  person 
who  comes  to  disallow  the  contract;  and  there  is  no  difference 
between  a  court  of  law  and  equity  as  to  such  relief."     In  Child  v. 
Danbridge  (3),  the  plaintiff,  having  compounded  with  his  creditors, 
made  an  underhand  agreement  with   some  of  them,  who  were 
seemingly  to  accept  of  the  composition,  to  pay  them  their  whole 
debts ;  and  that  was  held  a  fraud  upon  the  other  creditors ;  and  a 
[  '322  3       bill  filed  to  compel  a  performance  *of  the  agreement,  which  was 
under  seal,  was  dismissed,  with  costs.     In  Jackman  v.  Mitchell  (4), 
Lord  Eldon  says,  that  a  bond  given  to  one  creditor  to  secure  the 
deficiency  of  a  composition,  without  communication  of  that  fact  to 
the  other  creditors,  is  bad  at  law  as  well  as  in  equity.     Fawcett  v. 
Gee  (5)  decided  that  such  a  security  is  void,  although  there  is  no 
joint  agreement  among  the  creditors,  nor  any  one  is  in  fact  deceived 
by  the  fraud.     This  agreement  is  an  entire  and  indivisible  matter, 
and  if  part  be  fraudulent  the  whole  is  void:  Knight  v.  Hunt(^)y 
Howden  v.  Haigh  (7).      Leicester  v.  Rose  (8)   shows   the   principle 
which  governs  cases  of  this  description,  as  stated  by  Lord  Dbnman, 
Ch.  J.,  in  Howden  v.  Haigh ;  viz.  "  that  every  creditor  is  to  be  on 
the  same  equal  footing,  and  none  shall  privately  exact  better  terms 

(1)2  Dowl.  &  L.  859.  (6)  30  R.  E.  692  (5  Bing.  432 ;  3  Moa 

(2)  Lofft,  343.  &  P.  18). 

(3)  2  Vera.  70.  (7)  32   R.   B.    579  (11   Ad.   &   El. 

(4)  9  R.  R.  229  (13  Ves.  586).  1033). 

(5)  3  Anst.  910.  (8)  4  East,  372. 
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for  himself."     It  is  true  that  in  Hotcden  v.  Ilaigh  the  creditor      Higqins 
sought  to  enforce  the  contract,  but  the  plea  stated  facts  showing        pit^. 
the  real  nature  of  it,  and  that  it  was  void.     So  in  The  Gaslujht 
Company  v.  Turner  (i),  the  plaintiff  declared  in  covenant  on  a  lease 
good  on  the  face  of  it ;  but  the  defendant  showed  by  plea  that  the 
demise  was  for  an  illegal  purpose. 

(Parke,  B.  :  Collins  v.  Blanteni  (2)  settled  that  illegality  may  be 
pleaded  to  an  instrument  under  seal.) 

Then  as  to  the  allegation  of  fraud :  it  is  not  necessary  that  the  plea 
should  in  distinct  terms  allege  fraud ;  it  is  sufficient  if  it  shows  an 
intention  to  deceive  the  other  creditors:  Fawcett  v.  Gee(z),  The 
plea  in  effect  states,  that  the  defendant  did  not  in  good  faith 
execute  the  deed  and  enter  into  the  covenant,  but  for  the  fraudulent 
purpose  of  obtaining  an  advantage  over  the  other  creditors,  thus 
showing  the  agreement  void  on  the  ground  of  public  policy.  *With  [  •3j3  ] 
respect  to  the  allegation  that  the  defendant  executed  the  indenture 
''on  behalf  of  himself  and  his  partner,'*  not  showing  any  authority 
to  do  so,  that  is  no  objection,  but  if  it  be,  it  applies  equally  to  the 
declaration. 

Aspland  replied. 

Cur,  adv.  ruft. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

On  the  argument  of  this  case  the  plea  was  objected  to  as  being 
bad  in  substance  and  form.  It  was  first  contended,  that  it  did  not 
state  sufficiently  that  a  fraud  was  intended  to  be  committed  by  the 
plaintiff  and  the  defendant  on  any  creditors  of  the  plaintiff,  by  a 
bargain  unknown  to  them,  to  give  and  receive  more  than  they  were 
to  receive.     We  think  that  such  a  fraud  is  sufficiently  averred. 

The  next  and  the  important  question  was,  what  was  the  effect  of 
such  an  intended  fraud  on  the  covenant  in  the  declaration.  If  this 
had  been  an  action  by  the  creditor  to  recover  against  the  debtor  the 
additional  benefits  stipulated  by  the  latter  to  be  given  as  the  price 
of  his  concurrence  in  the  composition,  no  doubt  could  be  enter- 
tained that  the  action  would  not  lie,  and  that  the  defence  would  be 
perfectly  competent  to  the  defendant,  though  he  had  been  a  party 

(1)  5  Bing.  N.  C.  666,  (8)  3  Anst.  900. 

(2)  2  Wil0.  347, 
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HiQGiKs  to  the  fraud,  for  the  Court  would  not  render  its  aid  to  enforce  an 
Pitt.  agreement  fraudulent  against  the  creditors :  Cockshot  y.  Bunnett  (i), 
Leicester  v.  Rose  (2).  Nor  could  the  creditor  sue  for  the  stipulated 
composition  if  accompanied  by  a  secret  agreement  by  the  debtor  to 
give  an  additional  benefit,  even  though  the  additional  benefit  was 
not  afterwards  available,  as  was  decided  in  the  case  of  Hoitden  v. 
Haigli  (3) ;  the  whole  is  an  entire  agreement,  and  the  fraud  vitiates 
the  whole.      Some  doubt  was,  it  is  true,  stated  by  my  brother 

[•324]  Aldbrson  as  to  the  propriety  of  *that  decision  in  Davidson  v. 
APGregor  (4) ;  but  we  do  not  think  that  decision  was  wrong.  If  the 
additional  benefit  had  been  actually  given,  to  allow  the  plaintiff  to 
recover  the  amount  of  the  composition  would  be  to  give  him  more 
than  the  rest  of  the  creditors ;  and  the  validity  of  the  agreement 
could  not  depend  on  the  contingency,  whether  the  additional 
benefit  was  actually  received  or  not,  the  principle  of  these  decisions 
being,  not  that  a  party  is  not  to  be  permitted  to  recover  more  than 
others,  but  that  every  secret  bargain  is  a  fraud  on  the  creditors 
and  is  void  when  it  is  made,  and,  being  executory,  cannot  be 
enforced  even  against  a  fraudulent  party;  and  where  a  part  is 
fraudulent,  the  bargain,  being  an  entire  thing,  is  altogether 
fraudulent  and  void.  The  creditor,  therefore,  could  enforce  no 
part  of  it,  and  it  is  no  matter  that  part  of  the  agreement  is  bv 
deed,  part  by  parol.  This  point  being  established,  the  only  question 
is,  whether  the  debtor  stands  in  a  better  situation  than  the  creditor; 
for  if  he  does  not,  the  covenant  to  indemnify  him  against  the 
original  debts,  which  have  been,  by  the  indorsement  of  the  bills  of 
exchange  given  for  them,  transferred  to  others,  is  a  part  of  the 
same  void  agreement,  void  against  creditors,  and  therefore  incapable 
of  being  enforced  in  a  court  of  justice.  The  debtor  is  a  partkeps 
cHminis^  and,  as  well  as  the  creditor,  a  party  to  a  fraud  on  the 
.  other  creditors,  and  he  cannot  be  allowed  to  enforce  this  part  of 
the  same  fraudulent  executory  agreement,  unless  the  proposition 
can  be  supported,  that,  though  a  guilty  party,  he  is  less  guiltv 
than  the  creditor,  and  that  the  circumstance  of  his  being  less 
guilty  would  enable  him  to  enforce  an  executory  void  contract. 

There  are  cases  where  a  particeps  cnminis  has  been  allowed  to 
recover  back  money  paid  as  the  consideration  for  an  illegal  act, 
where,  though  guilty,  he  is  not  in  pari  delicto ;  as  a  bankrupt  who 

I  *:^2n  J       has   paid   money  to  obtain  his  certificate,  ^'or  a  borrower,  the 

(1)  1  R.  R  617  (2  T.  E.  763).  (3)  52  E.  E.  579  (11  Ad.  &E1. 1033;. 

(2)  4  Eaat,  372.  (4)  8  M.  &  W.  755. 
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premium  of  usury:  Smith  v.  Bramley  {i)y  or  the  lender,  a  com-  Higgius 
position  for  a  qni  tarn  information  for  that  offence :  Williams  v.  pitt. 
Hetley  (2).  In  such  cases,  the  law  considers  that  he  is  oppressed, 
and  advantage  taken  of  his  situation,  and  that  he  is  entitled  to  be 
restored  to  the  benefit  he  has  lost  by  the  oppressive  act  of  his 
creditor.  Whether  a  debtor  paying  money  down,  as  the  price  of 
procuring  a  fraud  on  his  other  creditors,  before  the  creditors  enter 
into  the  composition,  is  in  this  condition,  notwithstanding  the 
dictum  of  Lord  Ellenborouoh  and  Baylby,  J.  in  Smith  v.  Cuff  {3), 
may  be  doubted ;  if  he  voluntarily  pays  afterwards,  it  is  clear  he 
cannot  recover  it  back :  Wilson  v.  Ray  (4) ;  but  the  present  question 
is  not  whether  he  ought  to  be  restored  to  what  he  has  lost,  but 
whether  he  ought  to  have  the  benefit  of  a  covenant  which  was 
part  of  the  fraudulent  and  void  agreement,  and  which  but  for  that 
agreement  would  not  have  existed.  We  think  he  cannot  sue  on 
this  covenant,  any  more  than  the  creditor  on  the  other  covenant, 
both  being  tainted  with  fraud. 

The  remaining  question  is,  as  to  the  form  of  the  allegation  in 
the  plea,  that  the  defendant  executed  "on  behalf  of  himself  and 
partner  '*  which  it  was  said  was  uncertain.  It  is  clear  enough,  by  a 
reference  to  the  declaration,  that  the  defendant  alone  actually 
executed,  his  seal  alone  being  mentioned,  and  this  execution  binds 
the  defendant,  and  is  quite  sufficient  in  this  case. 

Judgment  for  the  defendant. 


EEID  AND  Another  v.  ALLAN.  i849. 

CE0S8   V.   The   SAME.  j^^/e!' 

(4  Ex.  326—338 ;  S.  C.  19  L.  J.  Ex.  39;  13  Jur.  1082.)  .  ~, 

A  declaration  stated,  that  the  defendant  and  B.,  S.,  and  0.,  and  500  other 
persons,  were  united  in  partnership,  by  the  name  of  the  General  Maritime 
Assurance  Company,  '*  for  carrying  on  the  business  of  insurers  of  ships." 
That  the  Company  had  a  capital  of  1,000,000/.,  in  10,000  shares  of  100/. 
each  ;  that  the  defendant  was  proprietor  of  100  shares,  in  respect  of  which 
only  5/.  per  share  had  been  paid  up,  and  95/.  per  share  remained  due ;  that 
the  plaintiffs  made  with  the  Company  u  policy  of  insurance  on  the  body, 
tackle,  &c.  of  the  ship  Elizabtth^  and  it  was  agi-eed  that  the  capital 
stock  of  the  Company  should  be  alone  liable  to  make  good  all  claims  under 
the  policy ;  and  that  no  proprietor  should  be  liable  to  any  claim  by  reason 
of  that  policy,  beyond  the  amount  of  his  shares,  in  witness  whereof,  and 
that  the  Company  were  content  with  that  insuraoce  for  1 ,500/.,  B.,  S.,  and  0., 

(1)  2  Doug.  696,  n.  (3)  18  H.  B.  340  (6  M.  &  S.  160). 

(2)  9  B.  E.  473  (8  East,  378).  (4)  50  B.  E.  341  (10  Ad.  &  El.  82). 
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ll^iD  for  and  on  behalf  of  the  Company,  did  then  thereunto  set  their  hands;  that, 

r.  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  being 

At>lak»  g^Q]^  shareholder,  paid  to  the  Con^any  94/.  as  a  premium  for  the  insurance, 

the  defendant  promised  the  plaintiffs  that  he  would  become  and  be  an 
insurer  to  them  of  1,500/.  upon  the  said  ship,  and  would  perform  all  things 
in  the  policy  on  his  part  as  such  insurer  to  be  performed ;  and  the  defendant 
then  became  and  was  an  insurer  to  the  plaintiffs  of  the  sum  of  1 ,500/.  upon 
the  said  ship,  and  B.,  S.,  and  0.,  for  and  on  behalf  of  the  defendant,  as  such 
insurer,  duly  subscribed  the  policy.  The  declaration  alleged  a  loss  by 
storms,  and  averred,  that,  by  reason  of  the  premises,  the  capital  stock  of 
the  Company  was  liable  to  pay  the  loss ;  that  the  capital  stock  was  sufficient 
to  answer  all  claims  in  that  action ;  and  that  the  amount  unpaid  in  respect 
of  the  shares  of  which  the  defendant  was  proprietor  was  sufficient  to  answer 
all  claims  in  that  action.  Breach,  non-payment.  Plea,  that  the  policy  «&d 
in  writing,  and  made  after  the  passing  of  the  35  Gea  III.  c.  63 ;  and  th^t 
the  defendant  did  not  subscribe  the  policy,  nor  was  the  name  of  the 
defendant  expressed  or  specified  in  or  upon  the  policy,  according  to  the 
intent  and  meaning  of  that  Act.  On  special  demurrer:  Held,  that  the 
plea  was  bod  in  substance ;  for  the  6  Geo.  I.  c.  1 8,  which  prohibited  anj 
partnership  other  than  the  two  chartered  Companies  from  underwriting  a 
marine  policy,  having  been  repealed  by  the  5  G^.  IV.  c.  114,  it  is  not 
necessary  that  the  name  of  every  individual  subscriber  constituting  the 
assuring  firm  should  be  expressed  on  the  policy ;  but  a  subscription  in  the 
name  of  the  partnership  firm  is  a  sufficient  compliance  with  the  35  Geo.  IIL 
c.  63,  s.  11(1),  which  requires  the  names  of  the  underwriters  to  be  expressed 
or  specified  in  or  upon  the  policy. 

Also,  that  the  defendant  was  liable  as  a  shareholder,  and  that  the 
declaration  was  good. 

Semble,  that  the  plea  was  double,  inasmuch  as  it  put  in  iasue  the 
execution  of  the  policy  by  the  defendant  and  also  raised  the  objection 
under  35  Geo.  HI.  c.  63,  s.  11. 

Assumpsit.      The  first  count  of    the  declaration   stated,  that, 

before  and  at  the  time  of   the  making  of  policies  of   insurance 

thereinafter  mentioned,  the  defendant  and  one  John  Brightman, 

one  William  Streatiield,  and  one  John  Owen,  &c.,  and  divers,  to 

wit,  500  other  persons  whose  respective  names  are  to  the  plaintiffs 

unknown,  were  united  in  copartnership,  in,  by,  and  under  the  name, 

style,  and  firm  of  **  The  General  Maritime  Assurance  Company," 

for  the  purpose  of  carrying  on,  and  did,  by  and  under  the  name, 

style,  and  firm  aforesaid,  carry  on  the  trade  and  business  of  insurers 

of   ships,   goods,  and  merchandise  from  and  against   the  perils 

and  dangers  of  the  seas.     That  the  Company  or  copartnership 

during  all  the  time  aforesaid  had  and  thence  continually  have  had 

and  still  have  a  capital  stock,  to  wit,  a  capital  stock  of  1,000,000/., 

which  said  capital  stock  during  all  the  time  aforesaid  was  and  from 

[  *827  ]      « thence  continually  hath  been  and  still  is  divided  into  divers,  to 

wit,  10,000  shares,  each  and  every  of  the  shares  being  a  certain 

(1)  Kepealed  by  30  &  31  Yict.  c.  23,  s.  3 ;  see  now  Stamp  Act,  1891  (d4  &  55 
Vict  c.  39),  8.  93.— A.  C. 
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portion  of  the  capital  stock,  to  wit,  100{.  of  the  capital  stock.  Rkid 
That  the  defendant  at  the  time  of  the  making  of  the  several  allan. 
policies  of  assurance  hereinafter  mentioned,  was  and  thence  con- 
tinually hath  been  and  still  is  the  proprietor  and  holder  of  a  certain 
number,  to  wit,  100  of  the  shares  in  the  said  capital  stock ;  that 
the  defendant  never  hath,  nor  hath  any  person  or  persons  what- 
ever, at  any  time  paid  for,  or  in  respect  of,  or  on  account  of  the 
shares  of  which  the  defendant  was  and  is  such  proprietor  and 
holder  as  aforesaid,  the  full  amount  of  the  same,  but,  on  the 
contrary  thereof,  only  a  certain  small  sum  hath  been  paid  for  and 
in  respect  of  and  on  account  of  the  same,  to  wit,  the  sum  of  5L, 
for  and  in  respect  and  on  account  of  each  of  the  said  shares  in  the 
said  capital  stock  of  which  the  defendant  was  and  is  such  holder 
and  proprietor ;  and  the  residue  of  the  amount  of  the  said  shares 
of  which  the  defendant  was  and  is  such  proprietor,  to  wit,  the  sum 
of  95/.  for  each  of  the  said  last-mentioned  shares,  making  in  the 
whole  a  certain  sum,  to  wit,  9,0002.,  hath  always  remained  and 
been,  and  still  is  unpaid.  That  heretofore,  to  wit,  on  the 
11th  November,  1846,  the  plaintiffs,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  a  certain  policy  of  insur- 
ance in  writing,  purporting  thereby,  and  containing  therein,  that 
the  plaintiffs,  as  well  in  their  own  names  &c.,  did  make  assurance, 
and  cause  themselves  and  them  and  every  of  tliem  to  be  assured, 
lost  or  not  lost,  at  and  from  twelve  o'clock  at  noon  of  the  18th  of 
October,  1846,  until  twelve  o'clock  at  noon  of  the  13th  of  October, 
1847,  being  for  the  space  of  twelve  calendar  months,  in  port  and  at 
sea,  at  all  times  and  in  all  places,  the  ship  or  vessel  hereinafter 
mentioned,  to  be  employed  in  the  trade  of  the  United  States  of 
America  and  the  United  Kingdom,  including  the  risk  of  craft  to 
and  from  the  vessel  upon  any  kind  of  goods  and  merchandise  and 
also  upon  the  body,  tackle,  &c.,  of  and  in  the  *good  ship  or  vessel  [  *828  ] 
called  the  Elizabeth,  whereof  was  master  &c.,  the  said  ship,  <&c., 
goods  and  merchandise,  &c.,  for  so  much  as  concerned  the  assured, 
and  the  said  Company  in  that  policy,  were  and  should  be  valued 
at,  on  hull  and  materials,  3,500/.,  &c.  And  it  was  declared  by 
and  between  the  said  Company  and  the  assured,  that  the  capital 
stock  and  funds  of  the  Company  should  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands  whatsoever,  under  or  by 
virtue  of  that  policy,  and  that  no  proprietor  of  the  Company,  his  or 
her  heirs,  &c.,  should  be  in  anywise  subject  or  liable  to  any  claims 
or   demands,    nor   be   in    anywise  charged   by  reason   of   that 
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Rkio        policy  beyond  the  amonnt  of  his  or  her  share  or  shares  in  the 
allak.      capital  stock  of  the  Company,  it  being  one  of  the  original  and 
fundamental  principles  of  the  Company,  that  the  responsibility  of 
the  individual  proprietors  should  in  all  cases  and  under  all  circum- 
stances be  limited  to  their  respective  shares  in  the  capital  stock. 
(The  declaration  then  stated,  that  the  Company  had  been  paid  the 
consideration  at  the  rate  of  6/.  6s.  per  cent.,  and  that  goods,  ship, 
and  freight  vfere  warranted  free  from  average  under  8/.  per  cent, 
unless  general,  or  the  ship  stranded.)    And  by  the  said  policy  it 
was  declared  that  the  said  insurance  was  on  the  hull  and  materials 
of  the  said  ship.     In  witness  whereof,  and  that  the  Company  were 
content  with  that  assurance  for  the  sum  of  1,5001.,  the  said  John 
Brightman,  William  8treatfield,  and  John  Owen,  for  and  on  behalf 
of  the  said  Company,  did  then  thereunto  set  their  hands.     And 
thereupon   afterwards,   to   wit,   on   &c.,   in  consideration    of  the 
premises,  and  that  the  plaintiffs,  at  the  request  of  the  defendani, 
then  being  such  partner,  and  proprietor  and  shareholder  of  and  in 
the  said  Company,  then  paid  to  the  Company  a  certain  sum,  U) 
wit,  the  sum  of  9U.  10s.  as  a  premium  or  reward  for  the  insurance 
of  1,500Z.  of  and  upon  the  hull  and  materials  of  the  said  ship  in 
the  said   policy  of  insurance  mentioned,  and  then  promised  the 
[  *329  ]       defendant,  *being  such  partner,  «&c.,  to  perform  and  fulfil  all  things 
in  the  said  policy  of  insurance  contained,  on  the  part  and  behalf  of 
the  insured  to  be  performed  and  fulfilled;   the  defendant  then 
promised  the  plaintiffs,  that  he  the  defendant  would  then  become 
and  be  an  insurer  to  the  plaintiffs  of  the  sum  of  1,5001.  upon  the 
hull  and  materials  of   the  ship  in  the  said  policy  of  insurance 
mentioned,  upon  the  terms  in  the  said  policy  of  insurance  in  thai 
behalf  mentioned,  and  would  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  mentioned  on  the  part  and  behalf  of  him  the 
defendant  as  such  insurer  of  the  said  sum  of  1,500Z.  to  be  per- 
formed and  fulfilled.    And  the  defendant  then  became  and  was  an 
insurer  to  the  plaintiffs  of  the  said  sum  of  1,5002.  upon  the  hull 
and  materials  of  the  ship  in  the  said  poUcy  of  insurance  mentioned, 
upon  the  terms  in  the  policy  in  that  behalf  mentioned ;  and  the 
said  John  Brightman,  William  Streatfield,  and  John  Owen,  for  and 
on  behalf  of  the  defendant  as  such   insurer  of  the  said  sum  ol 
1,5002.  upon  the  said  premises  in  the  said  policy  in  that  behalf 
mentioned,  then,  to  wit,  on  &c.,  duly  subscribed  the  said  poUcy. 
The  declaration  then  stated  the  interest  of  the  plaintiffs  in  the 
ship,  and  that,  whilst  employed  in  the  trade  of  the  United  States  of 
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America,  the  ship  was  endangered  by  storms,  so  that  it  became        Rbid 
necessary  to  throw  the   goods  overboard,  and  the  ship  was  so       allak. 
damaged  that  it  was  necessary  to  expend  a  large  sam  in  repairs ; 
of  all  which  premises  the  Company  and  the  defendant,  afterwards 
and  before  the  commencement  of  the  suit,   to  wit,  on  &c.,  had 
notice,  and  were  then  requested  by  the  plaintiff  to  pay  and  con- 
tribate  out  of  the  capital  stock  and  funds  of  the  Company  a 
rateable  part  or  proportion  of  the  charges  aforesaid,  whereby  and 
by  reason  of  the  premises  the  capital  stock  and  funds  of  the  Com- 
pany, according  to  the  tenor   and   effect   of  the  said   policy  of 
insurance,  then  became  and  were  liable  to  pay  and  contribute 
a  rateable  part  or  proportion  of  the  charges  aforesaid,  which  said 
rateable  part  or  proportion,  according  to  the  rate  and  *quantity  of      [  •330  J 
the  sum  by  the  said  policy  insured,  amounted  to  a  large  sum,  to 
wit,  200/.     The  declaration  then  stated  a  general  average,  and 
averred  that  the  capital  stock  and  funds  of  the  Company  at  the 
time  of  the  making  of  the  policy  of  insurance  were,  and  from  thence 
continually  have  been  and  still  are  sufficient  to  answer  and  make 
good  as  well  all  claims  and  demands  whatsoever,  under  and  by 
virtue  of  the  policy  of  insurance  or  incidental  thereto,  as  all  other 
monies  sought  to  be  recovered  in  this  action,  and  to  pay  to  the 
plaintiffs  the  several  sums  which  the  said  capital  stock  and  funds 
so  became  liable  to  pay  to  the  plaintiffs  as  aforesaid.    That  the 
amount  so  as  aforesaid  remaining  unpaid  for  and  in  respect  of  and 
on  account  of  the  said  shares  in  the  capital  stock  of  the  Company, 
of  which  the  defendant  was  such  proprietor  and  holder  as  afore- 
said, at  the  time  of  the  making  of  the  said  policy,  was  and  thence 
continually  hath  been  and  still  is  sufficient  to  answer  and  make 
good  to  the  plaintiffs  as  well  all  claims  and  demands  whatsoever 
under  and  by  virtue  of  the  said  policy  of  insurance  or  incidental 
thereto,  as  all  the  other  monies  sought  to  be  recovered  in  this 
action,  and  to  pay  to  the  plaintiffs  the  said  several  sums  which  the 
said  capital  stock  and  funds  so  became  liable  to  pay  to  the  plaintiffs 
as  aforesaid.     The  declaration  then  alleged  that  a  reasonable  time 
for  the  Company  to  have  paid  out  of  the  capital  stock  and  funds 
had  elapsed,  and  assigned  for  breach  the  non-payment  of  the  losses. 

The  second  and  third  counts  were  in  the  same  form  upon  other 
policies. 

The  defendant  pleaded  to  the  first  count,  thirdly,  that  the  policy 
of  insurance  in  that  count  mentioned  was  a  policy  of  insurance  in 
writing,  and  was  made  and  entered  into  after  the  passing  of  a 
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rbid  certain  Act  of  Parliament,  made  and  passed  in  the  85th  jear  of  the 
ALLA5.  reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Act 
for  granting  to  his  Majesty  certain  stamp  duties  on  sea  insurance ;" 
[  *88i  1  *and  after  the  same  came  into  operation,  to  wit,  on  &o.;  and  that 
the  said  policy  of  insurance  was  a  contract  of  insurance,  in  respect 
whereof  a  certain  duty,  to  wit,  IZ.  7s.  6d.,  was  by  that  Act  of  Parlia- 
ment made  payable.  And  the  defendant  says,  that  he  did  not 
subscribe  the  said  policy  of  insurance,  nor  was  the  name  of  him  the 
defendant  expressed  or  specified  in  or  upon  the  said  policy  of  insur- 
ance according  to  the  true  intent  and  meaning  of  the  said  Act 
of  Parliament,  by  reason  whereof  the  said  policy  became  and 
was  wholly  void.     Verification. 

The  sixth  and  ninth  pleas  were  similar  pleas  to  the  second  and 
third  counts. 

The  plaintiff  demurred  specially  to  all  the  pleas,  assigning 
(amongst  others)  the  following  grounds  of  demurrer:  That  the 
pleas  did  not  show  that  the  policy  of  insurance  was  illegal  and  void 
by  reason  of  the  provisions  of  the  statute  in  the  pleas  mentioned ; 
that  it  was  not  alleged  that  the  name,  style,  and  firm  by  and  under 
which  the  defendant  and  the  other  persons  in  the  declaration 
mentioned  carried  on  the  trade  or  business  of  insurers  of  ships  and 
vessels,  was  not  expressed  or  specified  in  or  upon  the  policy ;  that 
the  pleas  were  double  and  multifarious,  inasmuch  as  they  set  up 
and  relied  on  more  than  one  distinct  supposed  matter  of  defence, 
(that  is  to  say,)  first,  that  the  defendant  did  not  subscribe  the 
policy,  whereby  the  defendant  intended  and  attempted  to  deny  that 
he  made  the  contract  of  insurance  ;  and  secondly,  that  the  name  of 
the  defendant  was  not  expressed  or  specified  in  or  upon  the  policy, 
whereby  the  defendant  attempted  to  set  up  as  another  and  distinct 
ground  of  defence  that  the  policy  was  void  by  reason  of  a  non-com- 
pliance with  the  provisions  of  the  said  statute.  Joinder  in  demurrer. 
The  defendant's  points  were,  that  the  pleas  were  not  defective  for 
any  of  the  grounds  alleged ;  and  that  defendant,  being  sued  only 
[  'ssa  ]  as  a  shareholder,  was  by  the  *provi80  in  the  policies  only  to  be 
liable  to  the  extent  of  his  shares,  which  showed  that  no  action 
could  be  maintained  against  him  to  recover  the  amount  insured. 

Crompton  argued  in  support  of  the  demurrer  (May  30) : 
The  first  question  is,  whether  the  declaration  shows  any  contract 
by  which  the  defendant  is  chargeable.     It  will  be  contended  that 
the  action  should  have  been  brought  against  the  directors  who 
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subscribed  the  policy ;  but  it  is  submitted,  that  the  true  meaning        Rbid 
of  the  contract  is,  that  the  defendant  will  pay  if  the  funds  of  the       allam. 
Company  are  sufficient.     Gxirney  v.  Rawlins  (i)  and   Dawson  v. 
Wrench  (2)  are  authorities  to  show  that  this  is  a  peraonal  contract 
to  pay  out  of  the  funds  of  the  Company. 

Secondly,  the  plea  is  bad.  The  6  Geo.  I.  c.  18,  s.  12,  "for 
better  securing  certain  powers  and  privileges  to  two  chartered 
Companies,"  restrained  all  other  corporations  and  partnerships 
from  signing  or  underwriting  any  marine  policy.  So  that,  at  the 
time  the  85  Geo.  III.  c.  68,  passed,  no  persons  could  legally  act  as  • 
underwriters  except  private  individuals  and  the  two  chartered 
Companies.  Then,  the  85  Geo.  III.  c.  68,  s.  11  (a),  "  for  granting 
certain  stamp  duties  on  sea  insurances,*'  enacted,  that  every  con- 
tract liable  to  duty  under  that  Act  should  be  deemed  a  policy  of 
assurance;  *'  and  that  the  premium,  or  consideration  in  the  nature 
of  a  premium,  paid,  given,  or  contracted  for  upon  such  insurance, 
and  the  particular  risk  or  adventure  insured  against,  together  with 
the  names  of  the  subscribers  and  underwriters  and  the  sums 
insured,  should  be  respectively  expressed  or  specified  in  or  upon 
such  policy ;  and,  in  default  thereof,  every  such  insurance  should 
be  null  and  void  to  all  intents  and  purposes  whatever."  That 
enactment,  however,  had  reference  to  the  then  existing  state  of  the 
law.  It  could  never  have  been  intended  to  apply  *to  policies  by  [  •ssa  ] 
partnerships,  for  at  that  time  no  partnership,  except  the  two 
chartered  Companies,  could  legally  act  as  underwriters.  Its  object 
was  to  enable  the  Government  to  ascertain  the  assurers  liable  to 
duty.  That  view  is  confirmed  by  reference  to  the  schedule  of  the 
Act,  which  prescribes  a  form  of  policy  for  **  The  London  Assurance 
Company  "  and  "  The  Royal  Exchange  Assurance  Company,"  but 
not  applicable  to  insurance  by  any  other  partnership.  The  15th 
section  imposes  a  penalty  on  persons  making  an  insurance,  unless 
the  contract  be  stamped ;  and  the  5th  section  requires  the  Com- 
missioners to  print  and  stamp  the  several  forms  for  blank  policies 
annexed  to  that  Act,  which  shows  that  it  applies  only  to  policies  in 
respect  of  which  duties  were  made  payable,  and  that  the  Legislature 
never  contemplated  the  case  of  a  partnership  other  than  the  above- 
mentioned  Companies.  But,  assuming  that  the  85  Geo.  III.  c.  68, 
applies,  the  name  of  the  Company  is  sufficiently  expressed  on  the 

(1)  2  M.  &  W.  87.  B.  3 ;  see  now  Stamp  Act,  1891  (54  &  55 

(2)  3  Ex.  359.  Vict.  c.  39),  «.  93.— A.  0, 

(3)  Repealed  by  30  &  31  Vict.  c.  23, 
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Reid  policy.  The  5  Geo.  IV.  c.  114,  has  repealed  so  much  of  the 
Allah.  6  Geo.  I.  c.  18,  as  restrains  corporations  from  underwriting,  and 
the  proper  name  to  be  specified  in  the  policy  is  that  by  which  the 
Company  trade,  otherwise  the  Government  would  be  misled  as  to 
the  persons  by  whom  the  duty  is  payable.  This  subject  was  lately 
considered  in  the  Court  of  Bankruptcy  by  Holroyd,  Com.,  in  the 
case  of  In  re  Streathjield(i).  Besides,  the  plea  is  double,  inasmuch 
as  it  not  only  denies  the  subscription  of  the  policy  by  the  defen- 
dant, but  also  attempts  to  raise  the  objection  under  the  statute. 
(He  also  cited  Rutter  v.  Chapmun  (2).) 

Cleasby,  contra  : 
This  is  an  action  against  the  defendant  as  shareholder,  and  on 
that  ground  is  distinguishable  from  the  cases  referred  to.      The 
usual  and  proper  course  of  proceeding  on  policies  of  this  description 
[  'SSi  ]       ig  against  the  *person8  who  subscribed  them,  alleging  the  promise 
implied  by  law,  that  they  would  apply  the  funds  of  the  Companv 
in  liquidation  of  the  loss.     Gumey  v.  Raivlins  was  a  contract  under 
seal,  expressly  entered  into  by  the  persons  sought  to  be  charged ; 
but  whether  under  seal  or  not,  a  contract  of  this  kind  is  a  mere 
charge  upon  the  funds  of  the  Company,  and  the  individual  share- 
holders are  not  liable  :  Andrews  v.  Ellison  (s).    If  the  defendant  is 
liable,  then  the  parties  who  subscribed  the  policy  cannot  also  be 
liable.     The  declaration  contains  no  promise  of  which  there  is  any 
breach.     The  only  substantial  promise  is  the  former  part,  which 
alleges  that  '^  the  defendant  promised  the  plaintiffs  that  he  would 
become  and  be  an  insurer  to  the  extent  of  1,500Z."     The  latter 
part,  viz.  and  "  perform  all  things  in  the  policy  on  the  part  of  the 
defendant  to  be  performed,"  is  nugatory,  since  there  is  nothing  on 
his  part  to  be  performed,  for  he  is  not  named  in  the  policy :  Gallo- 
way V.  Jackson  (4).    But  the  declaration  states  no  breach  of  the 
promise  that  the  defendant  "  would  become  and  be  an  insurer.'* 

(Aldebson,  B.  :  Upon  this  declaration  and  plea  it  does  appear 
that  the  defendant  is  a  person  who  has  signed  the  policy.) 

The  plea  is  good.  The  11th  section  of  the  85  Geo.  III.  c.  63,  is 
unrepealed;  therefore,  all  policies  made  in  contravention  of  that 
enactment  are  void  to  all  intents  and  purposes.  It  is  said  to  be 
sufficient  to  subscribe  the  name  of  the  Company ;  but  it  does  not 

(1)  Not  reported,  (3)  6  Moore,  199. 

(2)  8  M.  &  W.  1.  (4)  3  Man.  &  G.  960. 
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appear  that  the  name  snbscribed  was  the  name  of  a  Company  of        Rbid 

which  the  defendant  was  a  member.    Besides,  the  plea  avers  that       allak. 

**  the  name  of  the  defendant  was  not  expressed  or  specified  in  or 

upon  the  policy,  according  to  the  true  intent  and  meaning  of  the 

Act  of  Parliament ; "  and  the  plaintiffs  might  have  taken  issue  on 

that  averment.    It  will  perhaps  be  said,  that  the  allegation  involves 

matter  of  law,  and  is,  therefore,  not  traversable  ;  but  that  objection 

would  ^equally  apply  to  the  allegation  of  due  notice  of  dishonour       [  *335  ] 

of  a  bill  of  exchange. 

Cur.  adv,  wit, 
Crompton  replied. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  was  an  action  on  three  policies  of  insurance.  The  first 
count  of  the  declaration  states  (his  Lordship  stated  the  count). 
The  second  and  third  counts  are  in  precisely  the  same  form  as  to 
two  other  insurances.  The  third  plea  is  as  follows  (his  Lordship 
stated  it).  The  sixth  and  ninth  pleas  are  similar  pleas  to  the 
second  and  third  counts  of  the  declaration.  There  were  special 
demurrers  to  all  these  pleas,  which  were  argued  before  the  Lord 
Chief  Baron,  and  my  brothers  Bolfe  and  Piatt,  and  myself,  in  the 
last  Term.  The  pleas  were  founded  on  the  provisions  of  the 
85  Geo.  IIL  c.  68,  s.  11  (i),  which  enacts  {inter  alia)  that  the  • 
names  of  the  underwriters  shall  be  expressed  or  specified  in  or 
upon  the  policy ;  and,  in  default  thereof,  that  the  insurance  shall 
be  void.  The  pleas  do  not  state,  and,  no  doubt,  could  not  have 
correctly  stated,  that  the  name  of  the  firm,  that  is,  '*  The  General 
Maritime  Assurance  Company,*'  was  not  expressed  on  the  policies ; 
but  the  pleas  are  founded  on  the  assumption  that  the  statute 
requires  the  name  of  every  underwriter  individually  to  be  expressed 
on  the  policy ;  but  to  this  we  do  not  accede. 

At  the  time  of  the  passing  of  the  statute  35  Geo.  III.  c.  68,  the 
6  Geo.  I.  c.  18,  was  in  force,  which  prevented  any  partnership  firm, 
except  only  the  London  Assurance  Company  and  the  Royal  Exchange 
Assurance  Company  from  effecting  marine  insurances.  Every  under- 
writer subscribed  for  himself  alone,  so  that,  when  the  statute  required 
the  names  of  the  subscribers  to  be  expressed  in  or  upon  the  policy, 
it  necessarily  required  the  statement  of  every  name  individually: 
^there  could  be  no  assuring  firm,  except  the  two  chartered  Companies.       [  *S36  ] 

(1)  Ropealed  by  30  4  31  Vict.  c.  23,  p.  3;  see  now  Stamp  Act,  1891  (54  &  5d 
Viet.  c.  39),  •.  93.— A.  C. 
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Bbid  Bat  the  prohibition  contained  in  the  6  Geo.  I.  c.  18,  was  repealed 
Allah.  by  the  5  Geo.  IV.  c.  114,  since  the  passing  of  which  latter 
statate  partnerships  for  marine  assurance  have  been  legal,  in  the 
same  \vay  as  partnerships  for  any  other  ordinary  purpose  ;  and  the 
question  is,  whether,  construing  the  85  Geo.  III.  c.  68,  s.  11,  with 
reference  to  the  present  state  of  the  law,  it  is  necessary  that  the 
name  of  every  individual  subscriber  constituting  the  assuring  firm 
should  be  expressed  on  the  policy,  or  only  the  name  of  the  firm 
itself.  We  think  the  name  of  the  firm  is  all  which  is  required. 
When  the  Legislature,  by  the  5  Geo.  lY.  c.  114,  repealed  the 
restrictions  created  by  the  6  Geo.  I.  c.  18,  it  must  have  done  so 
with  the  practical  object  of  facilitating  assurances  by  other 
Companies  besides  the  two  old  chartered  bodies;  and  this  object 
would  be  almost  entirely  defeated,  if  in  the  case  of  every  insurance 
the  name  of  every  member  of  the  firm  was  to  be  expressed  on  the 
face  of  the  policy.  When  the  statute  of  Geo.  lY.  passed,  joint^stook 
Companies  incorporated,  but  consisting  of  great  numbers  of  mem- 
hers,  had  become  very  common,  and  the  members  of  such  bodies 
notoriously  vary  from  day  to  day.  No  person  would  ever  efifect  an 
insurance  with  a  Company  of  such  a  nature,  if,  as  is  contended  for 
by  the  defendant,  his  policy  would  be  void,  unless  the  names  of  all 
the  shareholders  were  correctly  stated  on  the  face  of  the  policy,  that 
is,  unless  the  policy  contained  an  accurate  list  of  names,  the  accuracy 
of  which  the  assured  would  never  have  the  means  of  ascertaining. 
It  is  impossible  to  attribute  such  an  intention  to  the  Legislature. 
Unless  we  hold  that  the  Legislature  deemed  the  statement  of  the 
name  of  the  firm  to  be^  a  sufficient  compliance  with  the  clause  in 
question,  it  is  difficult  to  see  how,  at  the  time  when  the  statat€ 
85  Geo.  III.  c.  68,  passed,  it  was  possible  for  the  two  incorporated 
Companies  to  comply  with  its  provisions.  Their  policies  never 
stated,  nor  were  they  intended  to  state,  more  than  their  corporate 
[  *337  ]  names,  and  yet  there  ^was  no  special  enactment  on  the  subject. 
It  was  taken  for  granted  that  the  statement  of  the  name  of  the 
corporation  was  a  statement  of  the  name  of  the  underwriter  within 
the  meaning  of  the  statute;  and  now  that  insurances  by  other  firms, 
whether  corporate  or  not  corporate,  are  made  legal,  it  seems  to  us 
to  follow,  as  a  natural  corollary,  that  the  name  of  the  firm  is  ail 
which  can  be  required.  It  may  be  added,  in  confirmation  of  this 
view  of  the  case,  that  the  Legislature  certainly  contemplated  that  the 
policies  would  ordinarily  be  made  on  printed  forms  ready  prepared 
(see  35  Geo.  III.  c.  63,  s.  6),  and  this  could  scarcely.be  practicable, 
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if,  on  every  change  of  a  share,  a  change  of  the  form  became  essential.        R^id 
On  these  grounds,  we  think  the  pleas  are  bad.    We  also  strongly      Allan. 
incline  to  think  them  bad  as  being  doable,  not  only  raising  the 
objection  under  the  statute,  but  also  putting  in  issue  the  execution 
of  the  policy  by  the  defendant.    It  is,  however,  unnecessary  to  decide 
this,  holding  as  we  do,  that  they  are  bad  in  substance. 

The  defendant,  however,  relied  not  only  on  the  validity  of  his  pleas, 
but  also  on  the  invalidity  of  the  declaration.  The  action,  he  con- 
tended, was  misconceived,  and  ought  to  have  been  brought,  not 
against  the  defendant,  but  against  the  directors  who  subscribed 
the  policy,  alleging  a  promise  by  them  that  the  funds  of  the 
Company  should  pay.  There  does  not,  however,  appear  to  us  to 
be  any  force  in  these  objections.  The  declaration  states,  that  the 
defendant  and  five  hundred  other  persons,  of  whom  the  directors 
signing  the  policy  were  three,  constituted  a  firm  carrying  on  the 
business  of  marine  assurance;  and  that  the  three  directors  on 
behalf  of  the  firm,  of  which  the  defendant  was  a  member,  sub- 
scribed the  policies  on  which  the  action  was  brought.  It  then 
states,  that  in  consideration  {inter  alia)  of  the  premiums  paid  by 
the  plaintiffs,  the  defendant  promised  to  perform  all  things  on  his 
part  to  be  performed  by  virtue  of  the  policies;  and  this  was  certainly 
the  legal  obligation  ^attaching  on  the  defendant  by  reason  of  the  [  *^^  1 
making  of  the  poUcy.  The  substance  of  the  policies  is  set  out;  and 
it  appears  from  their  terms  that  the  defendant,  as  one  of  the 
assuring  parties,  undertook  with  the  plaintiffs  that  the  funds  of 
the  Company  should  be  answerable  for  the  losses  insured  against, 
so,  nevertheless,  that  he  should  not  be  personally  liable  to  an  extent 
exceeding  the  amount  of  his  own  shares;  for  that  this  is  the  true 
meaning  of  the  policy  appears  from  Dawson  v.  Wrench  (i),  decided 
in  this  Court  last  Hilary  Term.  The  declaration  then  avers  the 
losses,  that  the  funds  of  the  Company  are  more  than  sufficient,  and 
that  the  defendant's  interest  is  more  than  sufficient  to  make  good 
to  the  plaintiffs  the  amount  of  their  losses,  and  alleges,  as  a  breach, 
the  non-payment  of  such  losses.  The  declaration  therefore  appears 
to  us  to  be  perfectly  good.  The  result  is,  that  our  judgment  must 
be  for  the  plaintiffs. 

Our  decision  in  this  case  necessarily  governs  the  other  case  of 
Cro8$  V.  Allan,  in  which  also,  therefore,  the  judgment  will  be  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs, 

(i)  3  Ex.  369. 
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iM».       MANDEES  AND  Another  v.  SIR  JAMES    WILLIAMS. 

'^^J^^'  (4  Ex.  339—345  ;  S.  0.  18  L.  J.  Ex.  437.) 

[  839  ]  rjn^g  plaintiffs,  brewers  in  Dublin,  supplied  a  customer  in  Wales  with 

porter  in  casks,  on  the  terms  that  the  empty  casks  were  to  be  returned  to 
Dublin,  at  his  expense  and  risk,  within  six  months  from  the  date  of  the 
contract,  or  paid  for  at  invoice  price,  at  the  option  of  the  shippers :  Held. 
that  as  soon  as  the  casks  were  empty,  the  buyer  of  the  porter  was  a  mere 
bailee  of  the  casks  during  pleasure,  and  that  the  sellers  had  such  an 
immediate  right  of  possession  as  entitled  them  to  maintain  trover  against 
a  sheriff  who  wrongfully  took  them  in  execution. 

Trover  for  certain  porter  casks.    Pleas,   Not  gailty  and  not 
possessed;  apon  which  issues  were  joined. 

At  the  trial,  before  Erie,  J.,  at  the  Carmarthen  Spring  Assizes, 
1849,  it  appeared  that  the  plaintiffs,  who  were  porter  merchants 
in  Dublin,  were  accustomed  to  supply  one  John  David,  of 
Laugharne  in  Wales,  with  porter.  The  course  of  dealing  was 
to  consign  the  porter  to  David  twice  a-year  in  half-barrel  casks, 
with  an  invoice,  charging  nothing  for  the  casks,  which  were 
returned  by  him  to  the  plaintiflfs  when  empty.  In  April.  1848, 
the  plaintiffs  sent  to  David  a  quantity  of  porter,  with  a  bill  of 
lading  in  the  usual  form,  and  the  following  invoice,  dated  the  13th 
of  April,  1848 : 

*' Invoice  of  butts,  hhds.,  brls.,  440  half-brls. 

porter,  (Irish  measure,)  shipped  by  order  and  for  account,  risk, 
and  to  address  of  John  David,  Laugharne.  The  empty  casks 
to  be  returned  to  Dublin  at  his  expense  and  risk  within  six  months 
from  date  hereof,  or  paid  for  at  invoice  price,  at  the  option  of  the 
shippers." 

The  invoice  then  stated  the  price  of  the  porter ;  and  there  was 
this  note  at  the  foot :  "  Value  of  the  barrels  Is.  6rf.  each." 

In  June,  1848,  the  plaintiffs  consigned  sixty  more  half-barrels  of 
porter  to  David,  with  a  similar  invoice,  dated  the  24th  of  June.  In 
August,  1848,  the  defendant,  who  was  Sheriff  of  Carmarthenshire, 
seized  and  sold,  under  a  fieri  facias  against  David,  800  of  these 
casks,  which  were  lying  empty  in  his  cellar.  The  present  action 
was  commenced  on  the  26th  of  the  following  October,  and  more 
than  six  months  after  the  date  of  the  first  invoice,  but  less  than 
[  *840  ]  six  months  after  the  date  of  the  second.  *The  learned  Judge 
was  of  opinion  that  under  this  contract  the  plaintiffs  had  not 
a  sufficient  possession  to  maintain  trover,  and  he  directed  a 
verdict  for  the  defendant  on  the  plea  of  not  possessed,  reserving 
leave  for  the  plaintiffs  to  move  to  enter  a  verdict  for  them  for 
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1122.  10«.,  being  the  value  of  the  800  casks  at  7s.  6d.  each,  if  the  Mandbbs 
Court  should  be  of  opinion  that  they  had  sufficient  possession  to  Williams. 
enable  them  to  maintain  the  action. 

Chilton  having  obtained  a  rule  nisi  accordingly, 

Martin  and  Cowling  showed  cause  : 
The  question  depends  upon  the  true  construction  of  the  latter 
clause  of  the  invoice.  The  general  rule  of  law  is,  that  a  sheriff 
may  seize  any  saleable  interest.  Legg  v.  Evans  (i)  decided  that 
property  held  in  right  of  a  lien  cannot  be  taken  in  execution ;  but 
the  reason  is,  that  a  lien  is  a  personal  right  which  continues 
only  so  long  as  the  possessor  holds  the  goods.  The  interest  of 
David  in  the  casks  was  different  from  a  lien,  which  is  a  mode 
of  compelling  payment  of  debt.  He  had  the  option  of  retaining 
possession  of  the  casks  for  six  months,  or  of  returning  them, 
and,  at  the  end  of  that  time,  if  not  returned,  the  plaintiffs  might 
elect  to  treat  him  as  vendee  of  them  at  the  invoice  price.  But 
until  the  election  was  made,  he  had  a  right  to  keep  the  casks. 
If  he  thought  fit  he  might,  during  that  period,  let  them  to  another : 
Hobson  V.  Melland  (2). 

(Platt,  B.  :   The  property  in  the  casks  would  remain  in  the 
plaintiffs  until  they  made  their  election.) 

But  David  would  have  the  right  of  possession. 

(Aldbbson,  B.  :  There  is  no  event  in  which  David  could  say  to 
the  plaintiffs,  ''1  will  have  the  casks."  The  meaning  of  the 
contract  is,  that  the  moment  the  casks  are  empty  they  belong  to 
the  shippers  of  the  porter;  but  if  David  did  not  return  them 
within  six  months,  they  were  *to  have  the  option  of  treating  him  [  ^341  ] 
as  a  purchaser.) 

Under  that  state  of  things  trover  is  not  maintainable.  Goidon  v. 
Harper  (8)  is  expressly  in  point.  There  goods  leased  as  furniture 
vrith  a  house  were  wrongfully  taken  in  execution,  and  it  was  held 
that  the  lessor  could  not  maintain  trover  pending  the  lease, 
because  he  had  not  the  right  of  possession  as  well  as  the  right 
of  property.  That  decision  is  confirmed  by  Bradley  v.  Copley  (4), 
which  was  the  case  of  an  absolute  assignment  of  goods  by  deed, 

(1)  56  B.  K.  490  (6  M.  &  W.  36).  (3)  4  B.  B.  369  (7  T.  B  9). 

(2)  2  Moo.  &  Bob.  342.  (4)  1  C.  B.  685. 
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Mahdxrs  with  a  covenant  to  pay  a  certain  debt  on  demand,  and  a  proTiso 
Williams.  ^^  redemption  on  payment  of  the  debt,  and  a  farther  proviso  that 
the  assignor  should  continue  in  possession  antil  default.  Before 
any  demand  made,  the  goods  were  taken  in  execution,  and  it  vas 
held  that  the  assignee  had  not  such  a  right  of  immediate  posses- 
sion as  to  entitle  him  to  maintain  trover  against  the  sheriff. 
Those  cases  show  that  trover  is  an  action  for  the  protection  of  the 
person  who  has  the  present  dominion  over  the  chattel,  and  that  a 
right  of  possession  is  essential  to  its  maintenance.  Farrant  v. 
Thompson  (i)  is  distinguishable.  There  certain  fixtures  demised 
with  a  mill  were  wrongfully  severed  by  the  tenant,  and  afterwards 
taken  in  execution,  and  it  was  held  that  the  landlord  might 
maintain  trover  for  them  during  the  continuance  of  the  term.  In 
principle  that  case  resembles  the  familiar  one  of  timber  wrongfullv 
severed  from  the  land  by  a  tenant,  and  which  thereupon  absolutely 
vests  in  the  owner  of  the  inheritance. 

(Parke,  B.  :  In  order  to  make  Oordon  v.  Harper  apply,  it  must 
be  shown  that  the  vendee  of  the  porter  was  to  have  the  casks  in 
his  possession  for  a  certain  definite  period.  In  Bradley  v.  Coplfii 
the  Court  of  Common  Pleas  considered  that  the  clause  in  the 
deed  had  that  effect.  The  law  is  clear  as  to  contracts  of  this 
description  respecting  real  estate:  Doe  d.  Parsley  v.  Daii(i)j 
[•342]       Rogers  v.  Gh'azebrook{d),  *  Wilkinson  v.  Hall  {4,).) 

This  contract  gave  the  vendee  a  right  to  the  possession  of  the  casks 
for  six  months,  with  the  power  of  becoming  the  absolute  owner. 
That  was  a  saleable  interest,  which  the  sheriff  was  bound  to  take  in 
execution. 

(Platt,  B.  :   The  true  construction  of  the  contract  is,  that  the 
]       brewers  sell  the  porter  and  lend  the  casks  until  it  is  consumed.) 

Davison  and  Willes^  in  support  of  the  rule : 
At  the  time  of  the  seizure  the  casks  were  empty;  therefore, 
David  had  no  longer  any  interest  in  them,  but  only  the  bare 
custody.  He  might  indeed  have  maintained  an  action  against  a 
wrongdoer,  but  as  against  the  plaintiffs  he  was  without  interest.  It 
will  be  convenient  to  consider  what  would  have  been  the  condition 
of  the  parties  in  the  absence  of  an  express  stipulation.     If  there 

(1)  24  B.  R.  571  (5  B.  &  Aid.  826).     (4)  43  B.  R  728  (3  Bing.  N.  0.  508; 

(2)  57  R.  R.  624  (2  Q.  B.  147).       4  Soott,  301). 

(3)  70  R.  R.  681  (8  a  B.  895). 
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was  no  asage  of  trade  to  govern  the  right,  the  plaintiffs  might     Mandbbs 

have  required  the  vendee  of  the  porter  to  empty  it  at  once  from    wilmams. 

the  casks ;  if  the  usage  of  trade  allowed  a  reasonable  time,  then, 

after  the  expiration  of  that  time,  the  plaintiffs  might  have  sent 

for  the  casks,  and  taken  them  away  at  their  own  risk  and  expense. 

Here  an  express  stipulation  is  introduced,  but  it  only  contemplates 

the  convenience  and  security  of  the  plaintiffs :  first,  the  casks  are 

to  be   returned   at   the  expense  and   risk   of   David  within   six 

months;    then,   in   case   of  default,   an   option   is   given  to  the 

plaintiffs,   of  treating  David  as  a  purchaser  at  a  certain  price. 

That  is  not  a  demise  of  the  casks  for  six  months,  but  merely  a 

permission  to  keep  them  if  they  shall  be  so  long  full ;  and,  when 

they  were  emptied,  David  became  a  mere  bailee  during  pleasure. 

If  at  any  time  within  the  six  months  the  beer  was  out  of  the 

casks,  David  would  have  been  guilty  of  a  conversion  if  he  had 

used  them  for  any  purpose,  even  that  of  putting  other  beer  in 

them.      In  Gordon  v.  Harper,  the  goods  were  let  for  a  *term      [  *3*5  ] 

which    had    not   expired,    so   that   the  owner    had  no  right  of 

possession  at  the  time  of  the  seizure.     Bradley  v.  Copley  proceeded 

on  the  ground  that  the  mortgagee  had  no  right  to  the  possession  of 

the  goods  unless  the  mortgagor  refused  to  pay  his  debt  after 

demand,  and  that  the  seizure  was  before  such  demand.     Wheeler-  v. 

Montejiore  (i)  was  decided  on  a  similar  ground. 

Parks,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute.  Gordon  v. 
Harper,  which  must  now  be  considered  as  settled  law,  shows,  that 
if  a  person  has  an  interest  in  goods  for  a  certain  time,  by  agree- 
ment with  the  owner,  the  latter,  during  the  time  that  he  is  not  in 
possession,  cannot  maintain  trover  against  a  wrongdoer  who  takes 
the  goods.  That  case  might,  with  propriety,  have  been  differently 
decided  in  the  first  instance ;  but  it  has  been  followed  by  others, 
and  the  Court  of  Common  Pleas  somewhat  extended  the  rule  in 
Bradley  v.  Copley,  There  it  was  held,  that,  where  a  person  in 
possession  of  goods  had  an  uncertain  interest  determinable  by  the 
owner,  until  that  event  happened,  the  owner  could  not  maintain 
trover,  although,  according  to  a  passage  in  8heppard*8  Touchstone, 
p.  272,  a  contract  of  that  description  with  respect  to  real  estate, 
would  not  prevent  the  owner  from  recovering  in  ejectment.  The 
question  is,  in  what  condition  was  David  under  this  contract ;  had 

(1)  57  B.  B.  614  (2  Q.  B.  133). 
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MAKDKR8     he  a  certain  interest  at  the  time  of  the  sale,  or  an  nncertain  interest 
wiLLiAMB.    determinable  at  the  option  of  the  plaintiflfs,  so  as  to  bring  the  esse 
within  the  principle  of  Bradley  v.  Copley  ?     That  depends  upon  the 
terms  of  the  invoice,  which  gave  him  some  right  to  the  casks.     The 
contract  must  be  construed  with  reference  to  the  course  of  trading 
between  the  parties — the  vendor  in  Dublin  selling  porter  to  a  person 
in  Wales.     The  object  was,  to  put  the  vendee  in  possession  of  the 
porter,  and  he  was  to  have  the  casks  for  keeping  the  porter,  until 
he  had  an  opportunity  of  disposing  of  it.     Then  what  was  his 
[  *344  ]      situation  as  soon  as  *the  porter   was  emptied  from   the  casks '? 
Was  he  more  than  a  mere  bailee  during  pleasure,  the  plaintiffs 
having  a  right   to  say  **  You  have  no  longer  any  claim  to  the 
possession  of  the  casks:   that  was  determined  when    they  were 
emptied,  and  we  insist  upon  their  being  delivered  to  us  ?  *'     That 
being  so,  the  plaintiffs  are  entitled  to  maintain  trover  against  a 
stranger  who  seizes  the  casks,  and  the  sheriff  is  in  that  position. 
The  true  construction  of  the  contract  is  to  give  David  an  interest 
only  until  the  casks  were  empty.     1  agree  with  Afr.  Davison^  that 
in  this  contract  every  stipulation  is  for  the  benefit  of  the  vendors, 
not  the  vendee.     The  latter  is  to  incur  all  risk ;  he  is  under  the 
obligation  of  sending  the  empty  casks  to  Dublin  at  his  own  expense, 
and  before  the  end  of  six  months  from  the  date  of  the  contract ;  if 
not,  there  is  an  option  for  the  benefit  of  the  vendors,  of  calling  on 
him  to  purchase  the  casks  at  a  fixed  price.     Those  stipulations 
show,  that  the  interest  of  the  vendee  was  never  meant  to  extend 
beyond  the  right  to  keep  the  casks  until  the  porter  was  consumed. 
Possibly,  he  might  within  the  six  months  have  transferred  the 
porter  in  the  casks  to  a  sub- vendee,  but,  as  soon  as  the  casks  were 
emptied,  the  right  to  them  reverted  to  the  vendors.    According  to 
the  true  construction  of  this  contract,  I  am  satisfied  that  it  was 
never  intended  that  David  should  have  the  casks  for  any  other 
purpose  than  keeping  the  porter.     Indeed,  I  do  not  see  what  advan- 
tage there  could  be  in  his  right  of  possession  continuing  after  the 
casks  were  empty ;  for,  during  the  residue  of  the  six  months,  he 
could  neither  let  them  to  any  one  else  nor  make  any  further  use  of 
them  himself,  without  being  a  wrongdoer,  and  at  the  end  of  the 
six  months  he  was  bound  to  return  them.     So  soon  as  the  casks 
were  empty,  the  right  of  property  and  the  right  of  possession 
reverted  to  the  plaintiffs,  and  David  was  in  the  situation  of  a  mere 
bailee  during  pleasure.    No  proposition  can  be  more  clear,  than 
that  either  the  bailor  or  the  bailee  of  a  chattel  may  maintain  an 
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action  in  respect  of  it  against  a  wrongdoer ;  the  latter  by  virtue  of 
his  possession,  the  former  *by  reason  of  his  property.  This  is  laid 
down  in  2  Roll.  Abr.,  p.  551,  pi.  22,  80,  Com.  Dig.  "  Trespass  " 
(B.  4),  and  in  other  authorities.  The  verdict  must  therefore  be 
entered  for  the  plaintiffs  for  the  price  of  the  casks. 


Aldbbson,  B.  and  Platt,  B.  concurred. 


Rule  absolute. 


Mandbiui 

V. 

Williams. 


EIPLET  V.  M*CLXJEE(l). 

(4  Ex.  345—361 ;  S.  0.  18  L.  J.  Ex.  419.) 

A  declaration  stated  an  executory  contract  whereby  the  plaintiff  agreed 
to  sell  and  the  defendant  to  buy,  on  arrival  by  a  certain  ship,  one- third  of 
a  cargo  of  tea,  to  be  consigned  to  the  plaintiff,  and  delivered  in  Belfast  from 
the  ship  to  the  defendant,  at  a  certain  price,  payable  after  delivery.  It 
averred  that  the  ship  arrived  at  Belfast  with  a  cargo  of  tea  consigned  to  the 
plaintiff ;  that  the  plaintiff  was  ready  and  willing  to  deliver  the  cargo  in 
Belfast  to  the  defendant,  according  to  the  agreement ;  yet  the  defendant, 
before  the  arrival  of  the  ship  with  the  cargo  at  Belfast,  discharged  the 
plaintiff  from  delivering  the  cargo,  and  thenceforth  refused  to  perform  the 
agreement.  The  third  plea,  as  to  so  much  of  the  breach  as  related  to  dis- 
chai'ging  the  plaintiff  from  delivering  the  cargo,  traversed  the  discharge. 
The  fourth  plea,  which  was  as  to  so  much  of  the  breach  as  related  to  the 
defendant's  having,  before  the  arrival  of  the  ship  with  her  cargo  at  Belfast, 
discharged  the  plaintiff  from  delivering  the  cargo,  stated,  that  before  the 
cargo  arrived  at  Belfast  the  defendant  retracted  his  discharge.  The  fifth 
plea,  as  to  the  residue  of  the  breach,  denied  that  the  plaintiff  was  ready  and 
willing  to  dehver  the  cargo  :  Held,  First,  that  the  defendant  was  not  bound 
before  the  arrival  of  the  cargo  to  give  the  plaintiff  a  distinct  answer  whether 
he  would  fulfil  the  contract  or  not. 

Secondly,  that  a  refusal  by  the  defendant  before  the  arrival  of  the  cargo, 
to  perform  the  contract,  was  not  a  breach  of  it ;  but  that  such  refusal 
unretracted  down  to  and  inclusive  of  the  time  when  the  defendant  was 
bound  to  receive  the  cargo,  was  evidence  of  a  continuing  refusal,  and  a 
waiver  of  the  condition  precedent  of  delivery,  and  consequently  the 
defendant  was  liable  for  the  breach  of  contract. 

Thirdly,  that  there  was  no  misdirection  in  telling  the  jury  that  the 
invoicing  of  the  tea  on  the  joint  account  did  not  preclude  them  from  finding 
that  it  was  consigned  to  the  plaintiff. 

Fourthly,  that  the  finding  for  the  defendant  on  the  fifth  plea,  was  no 
ground  for  arresting  the  judgment,  the  plaintiff  having  a  verdict  on  the 
other  issues ;  for,  if  the '  *  residue  "  meant  that  part  of  the  breach  unanswered 
by  the  third  and  fourth  pleas,  it  was  no  part  of  the  breach,  for  the  third 
answered  all ;  if  it  meant  the  residue  not  answered  by  the  fourth  plea,  it 
was  immaterial,  since  it  only  amounted  to  a  finding  that  the  plaintiff  was 
not  ready  and  willing  to  deliver  after  the  time  that  the  delivery  was  excused. 

Assumpsit.    The  declaration  stated,  that  on  &c.,  by  a  certain 
agreement  in  writing  then  made  between  the  plaintiff,  a  merchant 

(1)  Cited  in  Froat  v.  Knight  (1872)       Byrne  v.  Van  Tienhoven  (1880)  6  C.  P. 
L.B.7EX.  111,113,41  L.J.Ex.78,and      D.  344,  350,  41  L.  J.  C.  P.  316.— A.  0. 
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RiPLBY  carrying  on  business  at  Liverpool,  and  the  defendant,  a  merchant 
m«Cli7rb.  carrying  on  business  at  Belfast  in  Ireland,  the  plaintiff  agreed 
to  sell  and  the  defendant  agreed  to  buy,  on  arrival,  one-third 
interest  in  a  cargo  of  congou  tea  by  the  ship  called  the  Mary  Ann 
Webb,  to  include  only  such  part  as  might  be  consigned  to  and  for 
account  of  the  plaintiff,  or  of  certain  persons  carrying  on  business 
by  and  under  the  name,  style,  and  firm  of  Thomas  Eipley  &  Co. : 
and  it  was  by  the  said  agreement  then  further  agreed  between  the 

[  •346  ]  plaintiff  and  the  *defendant,  that  the  said  cargo  should  consist 
principally  of  certain  descriptions  of  tea,  in  and  by  the  said  agree- 
ment indicated  by  certain  terms  in  that  behalf,  &c. ;  that  is  to  say, 
430  chests  congou,  &c.  And  it  was  thereby  then  further  agreed, 
that  the  said  tea  should  be  delivered  in  Belfast  from  the  said  ship, 
to  wit,  to  the  defendant;  and  that  the  rate  of  freight  should  be 
6/.  per  ton ;  and  that  the  cost  of  the  said  tea  should  be  at  invoice 
rate,  with  all  charges  in  China,  including  a  commission  of  not 
exceeding  two  and  a  half  per  cent,  at  an  exchange  of  5«.  3d.  (i)  per 
dollar ;  and  that  insurance  and  charges  of  landing  and  warehouse 
in  Belfast  should  be  put  to  the  debit  of  the  account  sales ;  and 
thak  payment  for  the  same  should  be  made  equal  to  four  months* 
cash  from  the  last  delivery  in  Belfast ;  and  that  the  same  agree- 
ment should  be  annulled  and  of  no  effect  if  the  following  circum- 
stances collectively  or  separately  occurred,  that  is  to  say,  non-arrival 
any  engagement  made  in  China  that  might  prevent  the  plaintif 
from  carrying  it  out,  the  vessel  being  dii:ected  to  another  port 
without  power  of  change  on  the  part  of  the  plaintiff,  or  any  other 
cause  that  could  not  at  the  time  of  the  making  of  the  said  agree- 
ment be  explained,  but  what  was  then  perfectly  unknown  to  the 
plaintiff ;  and  that  the  tea  should  be  taken  at  the  usual  weights, 
taxes,  and  allowances  in  China  as  per  invoice,  and  insurance  to  be 
done  thereon  at  the  rate  of  58.  (i)  per  dollar,  to  pay  average  in  the 
usual  way  ;  and  that  sales  should  be  made  by  the  defendant  of  the 
entire  parcel  as  a  joint  concern  through  and  through,  in  the  pro- 
portions specified — one-third  the  defendant's  and  two-thirds  the 
plaintiff's,  on  usual  terms  ;  and  that  advice  should  be  transmitted 
to  the  defendant,  as  soon  as  received,  of  the  arrangements  made  in 
China  respecting  the  landing  and  destination  of  the  said  ship,  so 
that  if  there  should  be  any  obstacle  to  the  carrying  out  of  that 
contract,  in  the  vessel  having  been  fixed  without  power  of  change, 
that  agreement  might  be  declared  cancelled.      The  declaration 

(1)  Sic. 
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*then  alleged  mutual  promiBes,  and  averred,  that  afterwards,  to      Biplrt 
wit,  on  &c.,  insurance  was  done  by  the  plaintiff  on  the  said  tea  at     m'Clure. 
the  rate  of  5«.  per  dollar,  to  pay  average  in  the  accustomed  way  ;       [  '347  ] 
and  that,  afterwards,  to  wit,  on  the  20th  of  September,  a.d.  1847, 
the  said  ship  arrived  at  Belfast  with  a  cargo  of  congou  tea  consigned 
to  and  for  account  of  the  plaintiff,  and  consisting  principally  of 
such  descriptions  of  tea  as  in  and  by  the  said  agreement  indicated 
as  aforesaid,  and  amounting  to  a  large  quantity,  to  wit,  600  tons  of 
congou  tea ;  that,  on  the  arrival  of  the  said  cargo  at  Belfast,  the 
plaintiff  was  ready  and  willing  to  deliver  the  said  cargo  in  Belfast 
to  the  defendant,  according  to  and  for  the  purposes  of  the  said 
.  agreement,  and  so  that  sales  should  and  might  be  made  by  the 
defendant,  upon  the  terms  of  and  according  to  the  said  agreement, 
of  the  whole  of  the  said  cargo,  as  a  joint  concern  through  and 
through,  in  the  proportions  specified  in  the  said  agreement,  to  wit, 
one-third  the  defendant's,  and  two-thirds  the  plaintiff's,  on  usual 
terms ;  and,  although  advice  was  transmitted  by  the  plaintiff  to 
the  defendant,  as  soon  as  received  by  the  plaintiff,  of  the  arrange- 
ments made  in  China  respecting  the  lading  and  the  destination  of 
the  said  ship,  so  that  if  there  had  been  any  obstacle  to  the  carrying 
out  the  said  agreement,  or  the  said  ship  had  been  fixed  without 
power  of  change,  the  said  agreement  might  have  been  declared 
cancelled;    and    although    no   such   obstacle   ever   existed;    and 
although  the  circumstances,  on   the  occurrence  of  which,  collec- 
tively or  separately,  the  said  agreement  was  according  to  the  terms 
thereof  to  be  cancelled  and  of  no  effect,  did  not  nor  did  any  or  either 
of  them,  collectively  or  separately,  occur ;  and  although,  if  the 
defendant  would  have  observed  the  said  agreement  and  his  said 
promise,  the  said  cargo  of  congou  tea  would  have  been  delivered  in 
Belfast  aforesaid  to  the  defendant,  according  to  the  said  agreement, 
and  the  last  delivery  thereof  would  have  been  made  more  than  four 
months  before  the  commencement  of  *thiBsuit,  and  the  sales  of  the       t  •Sis  ] 
cargo  by  the  defendant  would  have  been  made  and  completed  long 
before  the  commencement  of  this  suit ;  and  although  the  plaintiff, 
from  the  time  of  the  said  agreement  and  promise  continually  until 
and  at  and  after  the  arrival  of  the  said  ship  with  the  cargo  at 
Belfast,  was  willing  and  desirous  that  the  said  cargo  should  be 
delivered  in  Belfast  to  the  defendant,   for  the  purposes  of  and 
according  to  the  said  agreement,  and  should  be  sold  by  the  defen- 
dant, according  to  the  same  agreement,  and  that  the  same  agreement 
should  in  all  respects  be  observed,  performed,  and  fulfilled,  yet  the 
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RiPLET  defendant,  before  the  arrival  of  the  ship  with  the  cargo  at  Belfast, 
m»cluhb.  wholly  discharged  the  plaintiff  from  delivering  the  said  cargo, 
according  to  and  for  the  purposes  of  the  said  agreement,  in  Belfast 
or  to  the  defendant,  and  then  and  thenceforth  continually  wholly 
refused  to  buy  the  said  one-third  interest  in  the  said  cargo,  or  to 
pay  for  the  same  interest,  according  to  the  said  agreement,  or 
otherwise  howsoever,  or  to  receive  or  sell  the  said  cargo,  according 
to  and  upon  the  terms  of  the  said  agreement,  or  in  any  respect 
whatever  to  observe,  perform,  and  fulfil  the  said  agreement,  and 
has  not  received  or  sold  the  said  cargo,  according  to  or  for  the 
purposes  of  the  said  agreement,  nor  paid  or  delivered  any  money, 
bill,  note,  or  security  whatsoever,  for  or  in  respect  of  the  said  third 
interest  .in  the  said  cargo,  or  of  any  of  the  matters  of  the  said 
agreement,  &g.;  concluding  with  special  damage. 
Pleas :  First,  Non  assumpsit. 

Secondly,  that  the  cargo  of  tea  was  not,  nor  was  any  part  thereof, 
consigned  to  or  for  account  of  the  plaintiflF,  niodo  etformd. 

Thirdly,  as  to  so  much  of  the  breach  as  relates  to  the  discharging 
the  plaintiff  from  the  delivering  the  cargo,  and  refusing  to  buy  and 
pay  for  the  one-third  interest  in  the  cargo,  to  receive  and  sell  the 
cargo,  and  to  observe,  perform,  and  fulfil  the  said  agreement  in 
[  *349  ]  manner  as  in  the  ^breach  alleged,  that  the  defendant  did  not  dis- 
charge the  plaintiff  from  delivering  the  cargo  or  any  part  thereof, 
or  refused  to  buy  or  pay  for  the  one-third  interest  in  the  said  cargo 
or  any  part  thereof,  nor  did  the  defendant  refuse  to  receive  or  sell 
the  cargo  or  any  part  thereof,  or  to  observe,  perform,  or  fulfil  the 
agreement  or  any  part  thereof,  modo  etfonnd. 

Fourthly,  as  to  so  much  of  the  breach  as  relates  to  the  defendant 
having,  before  the  arrival  of  the  ship  with  the  said  cargo  at  Belfast, 
discharged  the  plaintiff  from  delivering  the  cargo,  and  refused  to 
buy  and  pay  for  the  one-third  interest,  and  to  receive  and  sell  the 
cargo,  and  to  observe,  perform,  and  fulfil  the  said  agreement  in 
manner  as  in  the  breach  alleged,  that,  within  a  reasonable  time 
after  the  alleged  discharge  and  refusal,  and  before  the  ship  with 
the  cargo  arrived  at  Belfast,  to  wit,  on  &c.,  the  defendant  retracted 
and  withdrew  the  said  discharge  and  refusal,  whereof  the  plaintiff 
had  notice ;  nevertheless,  the  plaintiff,  from  thence  and  on  and 
ever  after  the  arrival  of  the  said  ship  with  the  cargo  at  Belfast, 
refused  and  neglected  to  deliver,  and  would  not  and  did  not 
deliver,  to  the  defendant  the  said  cargo  or  any  part  thereof,  accord- 
ing to  the  said  agreement,  although  the  defendant  was  then  ready 
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and  willing  to  receive  the  same,  and  the  plaintiff  ought   to,  and       Riplky 

could  and  might  have  then  delivered  the  cargo  to  the  defendant ;     m'Clube. 

and  the  defendant  avers,  that,  when  he  retracted  and  withdrew  the 

said  discharge  and  refusal,  and  also  when  the  plaintiff  had  notice 

of  such  retraction  and  withdrawal  of  the  said  discharge  and  refusal, 

the  ship  with  the  cargo  was  on  her  voyage  towards  Belfast,  and 

the  plaintiff  had  not  altered  the  voyage,  course,  or  destination  of 

the  said  ship  or  cargo  or  any  part  thereof,  or  sold  or  disposed  of  or 

dealt  with  the  cargo  or  any  part  thereof ;  nor  had  the  plaintiff  in 

any  manner  acted  on  the  said  discharge  and  refusal  in  the  said 

breach  mentioned. 

Fifthly,  as  to  the  residue  of  the  said  breach,  that  the  ^plaintiff      [  *^^^  ] 
was  not  ready  or  willing  to  deliver  to  the  defendant  the  said  cargo 
or  any  part  thereof,  viodo  etfrnind. 

Sixthly,  that  the  agreement  was  made  through  the  fraud  of  the 
plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth 
pleas,  and  replied  to  the  fourth,  that  the  defendant  did  not  retract 
or  withdraw  the  said  discharge  and  refusal,  or  either  of  them,  nor 
did  the  plaintiff  refuse  to  deliver,  nor  was  the  defendant  ready  or 
willing  to  receive,  the  said  cargo  or  any  part  thereof,  according  to 
the  said  agreement,  modo  et  forma.  To  the  sixth  he  replied,  deny- 
ing the  fraud,  on  which  last-mentioned  replications  issues  were  also 
joined. 

At  the  trial,  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes, 
1849,  the  following  facts  appeared  in  evidence  :  The  plaintiff  was  a 
merchant  carrying  on  business  at  Liverpool  in  his  own  name,  and 
also  with  another  person  at  Ghanghae  (i),  in  China,  as  commission 
agents,  under  the  firm  of  Thomas  Bipley  &  Co.  The  defendant 
carried  on  business  as  a  merchant  and  general  commission  agent 
at  Belfast,  under  the  firm  of  William  M'Clure  &  Son.  On  the  20th 
of  June,  1846,  the  plaintiff  and  defendant  entered  into  a  joint 
adventure  for  importing  a  cargo  of  tea  from  China,  in  which  the 
defendant  was  to  have  one-third  interest.  An  investment  in  goods 
was  to  be  made  to  purchase  the  tea,  which  was  to  be  brought  by 
the  ship  Mat-y  Ann  yVebb,  and  consigned  to  the  defendant  at 
Belfast,  for  sale  at  the  customary  commission.  On  the  7th  of 
October,  1846,  the  plaintiff  wrote  to  the  defendant  inclosing  invoice 
of  shipment  to  China,  and  stating  *'  the  proceeds  to  be  invested  in 
tea  for  the  Belfast  market,  in  which  you  are  to  take  one-third 

(1)  6'/c ;  ([u,  Shanghai* 
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BiPLBT       interest."      The  plaintiff    Bubseqiiently   wrote  to   the   defendant, 

M»Clubk.     representing  that  the  adventure  was  likely  to  prove   a  loss,  and 

offering  to  release  him  from  his  engagement.    Some  correspondence 

then  took  place,  and   ultimately  this  contract   was   annulled   bv 

[  *36i  ]  mutual  consent,  '''and  on  the  16th  of  March,  1847,  the  agreement 
set  out  in  the  declaration  was  substituted.  The  defendant  became 
dissatisfied  with  this  agreement,  and  proposed  to  the  plaintiff  to 
cancel  it,  and  set  up  the  first  contract.  A  long  correspondenoe 
ensued,  in  which  the  defendant  alleged,  that  he  had  been  induced 
to  abandon  the  first  contract  and  enter  into  the  subsequent  agree- 
ment by  reason  of  the  misrepresentations  of  the  plaintiff.  On  the 
1st  of  July,  1847,  the  plaintiff  sent  to  the  defendant  copies  of  the 
invoices  of  the  tea  in  a  letter  containing  the  following  passage: 
"  I  have  had  it  from  yourself,  that  you  do  not  intend  to  comply 
with  the  conditions  of  the  contract  for  the  purchase  of  one>third  of 
this  cargo,  a  threat  which  I  am  inclined  to  believe  you  do  not 
intend  to  act  upon.  On  this  subject  you  will  please  give  me  your 
opinion  in  writing,  and  I  shall  be  glad  if  you  will  assign  your 
reasons  for  choosing  such  a  course,  when  the  contract  on  my  part 
will  be  fulfilled  to  the  letter."  No  answer  having  been  retarned  to 
this  letter,  the  plaintiff,  on  the  26th  of  August,  again  wrote  to  the 
defendant  thus :  "As  regards  the  Mary  Ann  Webb,  there  is 
nothing  left  for  me  to  do,  but  to  send  her  to  some  other  port  than 
Belfast,  since  you  have  declined  to  fulfil  your  contract."  On  the 
30th,  the  defendant  wrote  in  reply :  ''  As  to  the  cargo  of  the  Manf 
Ann  Webb,  to  one- third  of  which  we  still  think  we  are  entitled 
under  our  first  contract,  we  observe  you  now  intend  to  send  it  to  a 
different  port.  I  am  willing,  and,  such  being  the  case,  I  am  glad 
this  unpleasant  matter  should  be  thus  ended  ;  and  I  am  willing  to 
waive  any  claim  I  may  have  under  either  the  first  or  second 
contract."  In  reply,  the  plaintiff  wrote  that  it  was  not  his  inten- 
tion  to  release  the  defendant  from  his  contract  of  purchase.  On 
the  1st  of  September,  the  defendant  wrote  to  the  plaintiff  as  follows : 
''  I  give  you  notice,  that  I  am  entitled  to  have  these  teas  delivered 
at  Belfast,  either  under  the  first  or  second  contract,  and  that,  if 

[  •«52  ]  you  fail  to  deliver  them  accordingly,  *I  shall  hold  myself  released 
from  all  contracts  respecting  them."  On  the  21st  of  September 
the  Mai-y  Ann  Webb  arrived  in  Belfast  Lough  with  the  cargo  of  tea 
on  board ;  and  the  defendant,  having  been  informed  of  it,  wrote  to 
the  plaintiff,  stating  that  he  was  "  willing  to  dispose  of  the  cargo 
and  appropriate  the  proceeds  according  to  the  interests  of  both 
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parties  therein."  The  defendant  also  on  the  same  day  served  the  Riplry 
captain  of  the  vessel  with  a  copy  of  this  letter.  In  consequence,  m^Clitrb. 
however,  of  directions  from  the  plaintiff,  the  vessel  sailed  from 
Belfast  on  the  24th  of  September  for  London,  without  delivering 
any  portion  of  her  cargo  to  the  defendant.  The  copy  of  the  invoice 
sent  to  the  defendant  was  headed  thus :  "  Invoice  of  congou  tea 
shipped  on  board  the  Mary  Ann  Webb,  Silk,  master,  for  Belfast, 
and  consigned  to  Thomas  Bipley,  Esq.,  Liverpool."  It  afterwards 
appeared,  that,  in  the  heading  of  the  original  invoice,  the  words 
*'  on  account  and  risk  of  Messrs.  M'Clure  &  Son  and  Thomas 
Bipley"  were  inserted  after  the  word  "Belfast."  The  bills  of 
lading  stated,  that  the  goods  were  bound  for  Belfast  market,  and 
consigned  unto  Thomas  Bipley  or  his  assignee. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  above 
correspondence  proved  that  the  defendant  had  refused  to  perform  the 
contract  declared  on,  and  had  discharged  the  plaintiff  from  delivering 
the  tea  at  Belfast.  On  behalf  of  the  defendant  it  was  contended, 
that  he  had  not  refused  to  perform  the  contract  in  question,  and 
that,  so  far  from  discharging  the  plaintiff  from  delivering  the  tea 
at  Belfast,  he  had  insisted  on  the  plaintiff  delivering  it  there. 

With  respect  to  the  second  issue,  the  learned  Judge  told  the 
jury,  that  the  fact  of  the  tea  being  stated  to  be  shipped  on  the  joint 
account  did  not  preclude  them  from  finding  that  they  were  con- 
signed to  the  plaintiff,  the  invoicing  them  on  the  joint  account 
having  been  done  by  mistake  by  the  correspondent  in  China,  who 
was  ignorant  of  the  fact  of  the  first  contract  having  been  rescinded, 
and  of  the  *goods  being  consigned  to  the  plaintiff,  and  coming  [  •sss  ] 
home  on  the  plaintiff's  sole  account. 

The  following  questions  were  put  by  the  learned  Judge  in  writing 
to  the  jury,  who  returned  the  accompanying  answers : 

First,  was  the  plaintiff  guilty  of  any  misrepresentation  as  to  the 
circumstances  connected  with  the  former  contract,  by  which  the 
defendant  was  induced  to  enter  into  the  second  ? — No. 

Second,  Did  the  defendant  at  any  time  refuse  to  perform  the 
second  contract  ? — Yes,  by  implication. 

Third,  Did  the  defendant  ever  withdraw  that  refusal  before  the 
ship  arrived  at  Belfast  ? — No. 

Fourth,  Was  the  plaintiff  willing  to  deliver  according  to  the 
second  contract  down  to  the  time  of  the  defendant's  refusal  to 
perform  the  contract  ? — Yes,  but  not  after  the  arrival  of  the  vessel 
at  Belfast,  the  defendant  having  repudiated  the  contract. 
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KiPLBT  Fifth,  To  and  on  whose  account  were  the   teas  consigned? — 

m^Cl'urk.     Thomas  Ripley. 

On  these  findings  the  learned  Judge  directed  a  verdict  for  the 
defendant  on  the  issue  raised  by  the  fifth  plea,  and  for  the 
plaintiff  on  the  other  issues. 

KnowUs,  in  Easter  Term  last,  obtained  a  rule  on  the  part  of  the 
defendant,  for  anew  trial,  on  the  ground  of  the  verdict  being  again  s: 
evidence,  and  also  upon  the  following  alleged  grounds  of  misdirection : 
first,  that  the  learned  Judge  had  told  the  jury,  with  reference  to  the 
letter  of  the  1st  of  July,  in  which  the  plaintiff  demanded  that  the 
defendant  should  state  in  writing  whether  he  intended  to  comply 
with  the  contract,  that  the  plaintiff  had  a  right  to  an  answer  from 
the  defendant;    secondly,  that  the  learned  Judge  was  wrong  in 
putting  the  question  to  the  jury,  whether  the  defendant  at  any  time 
[*864]       refused  to  perform  his  contract;  but  *  the  question  ought  to  have 
been,  whether  he  did  so  refuse  after  the  arrival  of  the  vessel  at  Belfost ; 
and  that  the  learned  Judge  was  not  correct  in  directing  a  verdict  to  be 
entered  for  the  plaintiff  on  the  third  issue,  upon  the  answers  which 
had  been  returned  by  the  jury  ;  thirdly,  that  the  mode  in  which  the 
question  was  put  to  the  jury  as  to  the  consignment  of  the  teas  to  tbe 
plaintiff  was  improper.     A  rule  was  also  obtained  to  arrest   the 
judgment,  on  the  ground  that  the  fifth  plea  was  foond  for  the 
defendants,  and  was  a  complete  answer  to  the  action. 

In  the  vacation  sittings  after  the  last  Term,  (June  19  and  21,) 

Martin  and  J.  Henderson  showed  cause : 

As  to  the  first  alleged  misdirection,  it  cannot  fairly  be  contended 
that  the  learned  Judge  told  the  jury,  as  a  matter  of  law,  and  for  the 
purpose  of  giving  them  a  specific  direction  upon  the  point,  that  the 
plaintiff's  request  by  letter  required  an  answer;  it  was  merely 
intended  as  an  observation,  that  such  a  course  ought  to  have  been 
pursued.  As  to  the  second  ground,  the  jury  were  not  told  that  s 
refusal  to  perform  the  contract  at  any  time  was  a  breach  of  it ;  but 
the  question  left  to  them  was,  whether  the  defendant  at  any  time 
refused  to  perform  his  contract,  and  whether  that  refusal  had  been 
withdrawn  up  to  the  time  of  the  vessel's  arrival ;  and  the  jar}* 
found  there  was  no  withdrawal  of  such  refusal,  and  therefore  the 
plaintiff  was  discharged  from  the  delivery  of  the  tea.  The  direction 
to  the  jury  was  therefore  substantially  correct.  With  respect  to  the 
application  to  arrest  the  judgment  on  the  issue  raised  by  the  fifth 
plea,  the  answer  is,  that  the  plea  in  question  raises  an  immaterial 
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issue.    That  plea  is  pleaded  to  the  residue  of  the  breach,  that  is,  as      Riplrt 
to  80  much  of  the  breach  as  has  not  been  pleaded  to ;  but,  inasmuch     M'Clure. 
as  the  third  plea  answers  the  whole  breach,  the  residue  of  the 
breach  is  nothing.     The  breach  was  complete  by  the  defendant 
discharging  the  ^plaintiff  before  the  arrival  of  the  vessel  at  Belfast.       ^  *^^^  ^ 
That  the  plaintiff  was  not  ready  and  willing  to  deliver  the  cargo, 
after  the  defendant  had  so  discharged  him,  is  wholly  immaterial,  for 
the  plaintiff  was  not  bound  to  deliver  the  cargo  at  Belfast  after 
that  discharge.    (They  also  argued,  that  the  verdict  was  not  against 
evidence.) 

Knoides,  Crompton,  Unthank,  and  Mellish,  in  support  of  the 
rule  : 

The  learned  Judge  misdirected  the  jury  as  to  the  issue  raised  on 
the  third  plea.  That  plea  consists  of  a  direct  denial  of  that  part  of 
the  alleged  breach  to  which  it  is  pleaded,  and  the  finding  of  the  jury 
does  not  warrant  a  verdict  for  the  plaintiff  on  that  issue.  The 
refusal  of  the  defendant  on  one  occasion  to  perform  the  contract 
is  not  a  repudiation  of  it.  Such  refusal  was  made  under  circum- 
stances which  rendered  it  unnecessary  for  the  defendant  to  retract 
it.  The  important  time  to  be  looked  at  is  the  arrival  of  the  vessel 
at  Belfast ;  and  the  refusal  to  receive  the  goods  or  perform  the 
contract  before  that  time  is  no  breach  of  the  promise :  Philpotts  v. 
Evans  (i).  Therefore,  the  material  part  of  the  breach  is,  that  the 
defendant  refused  to  receive  the  cargo  at  Belfast ;  and  it  certainly 
does  not  follow,  that,  because  he  may,  at  some  previous  time,  have 
objected  to  perform  the  contract,  therefore  he  committed  a  breach 
of  promise  by  refusing  to  receive  the  cargo  when  it  arrived  at 
Belfast.  A  refusal  necessarily  implies  a  capability  of  acting ;  but 
after  the  arrival  of  the  vessel  at  Belfast,  the  defendant  was  never  in 
a  position  to  refuse,  for  the  jury  have  expressly  found,  that  at  that 
time  the  plaintiff  was  not  willing  to  deliver  the  cargo.  There  are, 
therefore,  inconsistent  findings  on  the  record;  namely,  that  the 
plaintiff  was  not  willing  to  deliver,  and  yet  that  the  defendant 
refused  to  accept.  A  refusal  to  perform  the  contract  before  *the  [  *a66  j 
vessel  arrived  at  Belfast  would  at  most  be  evidence  only  of  a  refusal 
to  receive  the  cargo  at  Belfast ;  but  such  evidence  is  rebutted  by 
the  defendant's  letter  of  the  Ist  of  September,  1847,  in  which  he 
requires  the  tea  to  be  delivered  to  him  at  Belfast.  Everything  to  be 
done  by  the  defendant  contemporaneously  with  the  delivery  of  the 
(1)  62  R.  B.  802  (5  M.  &  W.  475). 
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BiPLBY       goods  at  Belfast  was  the  same  in  the  first  as  in  the  second  contract ; 

M'Clubk.  ^^^  therefore,  although  the  defendant  may  have  asserted  that  he 
considered  the  first,  not  the  second  contract  to  be  the  binding  con- 
tract, that  did  not  absolve  the  plaintiff  from  delivering  the  cargo  at 
Belfast,  if  he  intended  to  hold  the  defendant  to  the  second  contract 
The  defendant  had  nothing  to  do  under  the  second  contract  aBiil 
the  tea  was  delivered  at  Belfast ;  so  that  his  not  being  ready  and 
willing  to  pay,  or  saying  that  he  would  not  pay,  did  not  afford  the 
plaintiff  a  legal  excuse  for  the  non-delivery.  The  delivery  of  the 
tea  at  Belfast  was  a  condition  precedent  to  any  obligation  attaching 
on  the  defendant.  A  condition  precedent  can  only  be  discharged  ly 
a  readiness  and  willingness  at  the  proper  time  to  do  the  act :  Jorutr. 
Berkely  (i),  Laird  v.  Pirn  {2) ;  in  that  respect  it  resembles  a  tender. 
Besides,  the  contract  is  in  writing,  and  the  waiver,  if  any,  ought, 
under  the  Statute  of  Frauds,  to  be  also  in  writing :  Gos9  v.  U'V'i 
Nugent  (s),  Marsliall  v.  Lynn  (4),  Stead  v.  Dawber  (6),  Giraud  v. 
Richmond  (6). 

(Pabke,  B.,  referred  to  Cuffy,  Penn  (7).) 

The  learned  Judge  also  misdirected  the  jury  upon  the  issue  as  to 

the  consignment  of  the  tea.    The  invoice,  not  the  bill  of  lading,  i^ 

the  important  document,  and  that  showed  that  the  consignment  va^ 

for  the  plaintiff  and  defendant  jointly. 

[  •357  ]  The  judgment  ought  to  be  arrested,  inasmuch  as  the  *jury  have 

found  for  the  defendant  on  the  fifth  plea,  which  covers  the  whole  cf 

the  substantial  breach.     The  **  residue"  of  the  breach,  to  whiei 

that  plea  is  pleaded,  is  the  portion  left  unanswered  by  the  previous 

plea,  which  applies  only   to   the  discharging  the  plaintiff  t^^ 

delivering  the  cargo  before  the  arrival  of  the  vessel  at  Belfast.   Tne 

**  residue,"  therefore,  points  to  the  only  material  part  of  the  breach, 

namely,  a  discharge  after  the  vessel  arrived  at  Belfast.     (They  aisc 

argued  that  the  verdict  was  against  evidence.) 

Cur.  adv.  vuU. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Parke,  B.  : 
A  motion  for  a  new  trial  was  made  in  this  case,  on  the  ground  of 

(1)  Doug.  684.  (5)  60  R  R.  327  (10  Ad.  &  El.  J' 

(2)  56  K.  R.  768  (7  M.  &  W.  474).  (6)  09  E.  K.  620  (2  C.  B.  835;. 

(3)  39  R  K.  392  (5  B.  &  Ad.  58).  (7)  14  K.  B.  384  (1  M.  &  S.  21). 

(4)  55  R.  R.  534  (6  M.  &  W.  109). 
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misdirection,  and  the  verdict  being  against  evidence.  Also  a  motion  Ripley 
to  arrest  the  judgment,  on  the  ground  that  the  issue  on  the  fifth  m'Clurb. 
plea  was  found  for  the  defendant,  and  was  an  answer  to  the  action. 
(After  stating  the  pleadings,  his  Lordship  proceeded):  According 
to  the  statement  of  the  contract  in  the  declaration,  and  as  it  was 
proved,  it  was  an  executory  contract  to  purchase  one-third  of  a 
cargo  of  teas  exported  from  China,  capable  of  being  ascertained, 
such  purchase  to  be  made  on  certain  contingencies,  viz.  the  arrival 
of  the  cargo  at  Belfast,  the  absence  of  previous  contracts  in  China 
affecting  the  cargo,  and  other  circumstances  mentioned  in  the 
agreement.  It  is  clear,  therefore,  that  the  property  did  not  pass 
by  the  contract,  and  the  delivery  of  the  cargo  by  the  plaintiff,  as 
vendor,  to  the  defendant,  as  vendee, — not  a  mere  readiness  to 
deliver  after  arrival, — was  a  condition  precedent  to  the  plaintiff's 
right  to  recover  the  price,  for  that  price  was  payable,  not  on,  but 
after  delivery.  It  also  appeared  on  the  trial,  and  is  a  most  important 
element  in  the  consideration  of  the  case,  and  is  a  key  to  many 
ambiguous  parts  of  the  defendant's  ^conduct  in  the  transaction,  [  *^^^  1 
that  there  had  been  before  a  contract  of  partnership  in  an  outward 
adventure,  and  the  cargo  expected  in  return  for  it  by  the  same 
vessel,  for  which  the  contract  declared  upon,  being  a  contract  of 
purchase  and  sale,  was  substituted.  The  liability  to  perform  the 
contract  of  purchase,  and  its  non-performance,  not  that  for  a 
partnership  in  a  joint  adventure,  was  the  question  in  the  case. 
One  defence  was  fraud  in  obtaining  the  second  contract  by  false 
representations  as  to  the  probable  result  of  the  first,  which  defence 
was  not  made  out.  The  other  is  the  one,  with  respect  to  which  a 
misdirection  is  alleged  to  have  taken  place.  This  was  in  two  par- 
ticulars ;  the  first  was,  that  the  question  which  the  learned  Judge 
left  to  the  jury,  as  to  the  non-performance  of  the  contract,  was, 
whether  the  defendant  refused  at  any  time  to  fulfil  the  second 
contract,  not  whether  he  refused  after  the  arrival ;  and  secondly, 
that,  as  to  the  question  whether  he  refused  or  not,  the  learned 
Judge  told  the  jury  that  the  plaintiff  had  a  right,  before  the  arrival 
of  the  cargo,  to  a  distinct  answer  whether  the  defendant  would 
fulfil  the  contract  or  not. 

As  to  the  latter  point,  if  this  had  been  laid  down  as  a  proposition 
of  law,  it  would  certainly  not  have  been  correct.  The  defendant 
was  not  bound  to  do  anything  before  the  arrival.  But  it  was  con- 
tended, that  this  was  only  an  observation  made  by  my  brother 
Coleridge  on  the  facts,  and  amounted  merely  to  this, — that,  in  the 
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RiPLBT  intercourse  of  merchants  under  the  circumstances  of  the  case,  a 
wclvke.  letter  from  the  plaintiff  to  the  defendant,  containing  a  request  for 
such  an  answer,  ought  to  have  been  answered;  and  we  do  not 
think  that  my  brother  Colbridob  meant  to  say  more,  nor  that  the 
jury  could  have  understood  him  to  do  so.  The  other  objection 
requires  more  consideration. 

It  was  contended,  for  the  defendant,  that,  to  constitute  a  breach 
of  the  contract,  a  refusal  at  any  time  was  insufficient ;  that  it  must 
be  a  refusal  after  the  arrival  of  the  cargo ;  and  that  the  supposed 
[  *359  ]  refusal  in  July,  to  which  *the  attention  of  the  jury  was  said  to 
have  been  directed,  and  which  was  long  before  the  contract  to  buy 
became  absolute,  was  no  breach,  and  nothing  more  than  an  expres- 
sion of  an  intention  to  break  the  contract,  not  final,  and  capable  of 
being  retracted.  And  we  think,  that,  if  the  jury  had  been  told  that 
a  refusal  before  the  arrival  of  the  cargo  was  a  breach,  that  would 
have  been  incorrect.  We  think  that  point  rightly  decided  in 
Philpotts  V.  Evans  (i). 

But  we  cannot  collect  that  the  learned  Judge  ever  told  the  jury 
that  a  refusal  at  any  time  was  a  breach.  He  left  the  questions  in 
writing,  whether  there  was  a  refusal  at  any  time,  and  whether  that 
refusal  bad  been  subsequently  retracted ;  and  the  jury  having  found, 
as  we  think  they  were  warranted  by  the  evidence  to  do,  that  it  had 
not,  there  was  certainly  evidence  of  a  continual  refusal  down  to  and 
inclusive  of  the  time  when  the  defendant  was  bound  to  receive, 
which  would  render  the  defendant  liable,  if  all  the  conditions  pre- 
cedent had  been  performed  or  waived.  But  then  it  was  said,  and 
rightly,  that  the  delivery  of  the  cargo  being  a  condition  precedent, 
the  plaintiff  was  bound  to  perform  it,  unless  the  defendant  waived 
or  discharged  him  from  so  doing.  In  the  declaration  there  is  an 
allegation,  though  informal,  of  such  waiver  or  discharge*  coupled 
with  the  allegation  of  refusal,  and  an  issue  upon  it  in  the  third 
plea,  and  the  plaintiff,  no  doubt,  was  bound  to  prove  that  waiver  or 
discharge ;  we  do  not  feel  any  difficulty  in  saying  that  there  was 
ample  evidence  of  such  waiver  in  the  conversation  referred  to  in 
the  plaintiff's  letter  of  the  1st  of  July,  coupled  with  the  whole  tenor 
of  the  defendant's  letters. 

By  an  express  refusal  to  comply  with  the  conditions  of  the 
contract  of  purchase,  the  defendant  must  be  understood  to  have 
said  to  tlje  plaintiff,  "  You  need  not  take  the  trouble  to  deliver  the 

(1)  62  R.  E.  802  (5  M.  &  W.  475).  [See  Frost  v.  Knight  (1872)  L.  B.7Ex. 
at  p.  113  ;  41  L.  J.  Ex.  at  p.  79.— A.  C] 
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cargo  to  me,  when  it  arrives  at  *Belfa8t,  as  purchaser,  for  I  never      Riplbt 
will  become  such ;  "  and  this  would  be  a  waiver,  at  that  time,  of     m*Clurk. 
the  delivery,  and,  if  unretracted,  would  dispense  with  the  actual       [  *360  ] 
delivery  after  arrival. 

And  if  we  look  to  the  correspondence,  it  is  to  be  inferred  from  it 
that  the  defendant  never  did  mean  to  perform  the  contract  of 
purchase  at  all,  and,  consequently,  never  retracted  the  waiver  of 
the  delivery  by  the  plaintiff  as  a  vendor.  It  is  true  that  the 
defendant  insists  that  the  cargo  shall  be  delivered  at  Belfast ;  and 
even  the  alleged  parol  refusal  was  probably  not  intended  to  be,  as 
Mr.  Melliah,  in  his  able  and  ingenious  argument,  with  truth  con- 
tended, any  waiver  of  the  delivery  at  Belfast — it  may  be  taken  that 
the  defendant  always  meant  that;  but  the  true  question  is  not, 
whether  the  delivery  at  Belfast  was  waived,  but  whether  the 
delivery  under  the  second  contract,  that  is,  the  contract  of  purchase 
and  sale,  was  waived;  and  we  feel  no  doubt  that  the  defendant, 
after  he  had  formed  the  opinion  that  he  had  been  deluded  into  a 
contract  of  purchase  by  false  representations  of  the  prospects  of 
the  original  adventure  in  the  first  instance,  wholly  refused  to  be 
bound  by  the  contract  of  sale,  and  thereby  intended  to  waive  the 
delivery  under  that  contract,  and  never  afterwards  retracted  the 
waiver. 

This  was  a  question  for  the  jury ;  and  we  do  not  see  any  reason 
to  think,  from  the  report  and  the  statements  of  the  learned  counsel 
on  both  sides,  that  the  jury  were  not  in  substance  properly  directed 
as  to  the  question  for  their  decision ;  and  we  are  all  quite  satisfied 
with  their  verdict.  As  to  the  issue  with  respect  to  the  consignment 
to  the  plaintiff,  we  think  that  the  learned  Judge's  direction  was 
quite  right. 

With  respect  to  the  motion  in  arrest  of  judgment,  we  think  that 
the  verdict  on  the  issue  as  to  the  residue  is  immaterial.  If  this 
residue  is  that  part  of  the  breach  which  is  not  answered  either  by 
the  third  plea  or  the  fourth,  *it  is  in  effect  no  part  of  the  breach  at  [  *36i  ] 
all,  for  the  third  plea  answers  all ;  there  is  nothing  to  plead  to,  and 
the  plea  is  idle  and  irrelevant.  If  it  means  the  residue  not  answered 
by  the  fourth  plea,  it  is  only  the  readiness  and  the  willingness  to 
deliver  after  the  time  that  the  delivery  was  excused,  and  the 
defendant  refused  to  receive ;  and  readiness  and  willingness  after 
that  time  is  wholly  immaterial.  The  verdict  for  the  defendant  is, 
therefore,  upon  an  immaterial  averment  in  the  declaration. 

Rule  di$charged. 
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IN  THE  EXCHEQUER   CHAMBER 


(In  Erbor  from  the  Court  of  Exchequer.) 
I860.  M^CLUEE  V.  EIPLEY. 

^!!t^'  (5  Ex.  140—146 ;  S.  C.  19  L.  J.  Ex.  194.) 

[  6  Ex.*  140  ]  j^  declaration  in  assumpsit  on  a  special  contract,  by  which  the  defendsnt 

agreed  to  take  a  certain  portion  of  a  ship's  cargo  on  her  arriTal  at  6.,  &f>r 
an  averment  of  readiness  and  willingness  on  the  part  of  the  plaintif  V' 
deliver  the  cargo  at  and  after  the  ship's  arrival  at  B.,  alleged  as  a  breacL 
that  the  defendant,  before  the  arrival  of  the  ship  at  B.,  disdiarged  tb^ 
plaintiff  from  delivering  the  cargo,  and  thenceforth  continually  afterwanJ? 
refused  to  perform  the  agreement    The  defendant,  after  pleading  serenl 
pleas  to  the  whole  declaration,  pleaded,  thirdly,  as  to  so  much  of  the  brea.h 
as  related  to  the  discharging  the  plaintiff  from  delivering  the  cargo,  and  to 
the  refusing  to  perform  the  agreement,  by  a  traverse  of  those  allegation-. 
Fourthly,  as  to  so  much  of  the  breach  as  related  to  the  defendant's  hamir. 
before  the  arrival  of  the  ship,  discharged  the  plaintiff  from  delivering:  it^ 
cargo,  and  refused  to  perform  the  agreement,  that,  before  the  arrival  of  tk 
ship,  the  defendant  retracted  his  discharge  and  refusal.     Fifthly,  as  to  ti^ 
**  residue  of  the  said  breach,"  by  traversing  the  allegation  of  the  plaintiff  > 
readiness  and  willingness  to  deliver  the  cargo.    At  the  trial,  a  verdict  va? 
found  for  the  plaintiff  upon  all  the  issues  but  the  fifth,  and  that  issue  t&< 
found  for  the  defendant.      In  the  judgment  roll  the  damage  were  afise^*4 
**  on  occasion  of  the  breach  of  promise  in  the  declaration  assigned  (other 
than  the  part  of  the  said  breach  in  the  plea  mentioned),"  at  a  certain  sine : 
and  the  roll  concluded  by  stating  that  the  plaintiff  is  in  mercy  as  to  the 
premises,  as  to  the  issue  found  for  the  defendant  on  the  fifth  plea :  Hrl<i 
on  error,  affirming  the  judgment  of  the  Court  below,  that,  if  the  woni? 
"  the  residue  of  the  said  breach  "  were  to  be  construed  as  meaning  «iivii 
part  of  the  breach  as  was  imcovered  by  the  third  and  fourth  plea*,  the 
residue  was  nothing,  and  the  plea  was  immaterial,  as  the  third  plea  coveivd 
the  whole  of  the  breach  ;  but  if,  on  the  other  hand,  the  words  in  que?ti'«E 
were  to  be  taken  as  relating  to  so  much  of  the  breach  as  was  uncovered  K 
the  fourth  plea,  and  if  that  plea  covered  only  that  part  of  the  breach  whi<'^ 
related  to  what  took  place  before  the  arrival  of  the  ship  at  B.,  as  the  tliiid 
and  fourth  issues  had  been  found  for  the  plaintiff,  the  issue  raised  by  thf 
fifth  plea  was  altogether  immaterial,  and  the  plaintiff  was  substantially 
entitled  to  judgment  uon  obstante  veredicto,  and  therefore  that  the  defendant 
had  no  cause  to  complain ;  so  that,  in  either  view,  the  fifth  plea  was  wholly 
immaterial. 

This  was  a  writ  of  error  brought  by  the  defendant  below,  upon 
the  judgment  of  the  Court  of  Exchequer. 

It  was  an  action  of  assumpsit.  The  declaration  contained  a 
special  count.  To  this  declaration  the  defendant  pleaded  six  pleas, 
on  each  of  which  issues  were  joined.  The  first  four  and  last  issues 
were  found  for  the  plaintiff,  the  fifth  for  the  defendant.  The 
judgment  roll  set  forth  the  finding  of  the  jury  and  the  judgment  is 
the  following  terms : 

"And  the  jurors  now  here  appearing,  to  speak  the  truth  of  the 
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premises  within  contained,  being  elected,  tried,  and  sworn,  on  M'Clurb 
their  oath  say,  as  to  the  issue  first  within  joined,  that  the  ripley. 
defendant  did  promise  in  manner  and  form  as  *the  plaintiff  has  [  ^I'^H 
within  thereof  complained.  And  as  to  the  issue  secondly  within 
joined,  the  jurors  aforesaid  on  their  oath  aforesaid  further  say, 
that  the  within-mentioned  cargo  of  congou  tea  was  consigned  to 
and  for  account  of  the  plaintiff,  in  manner  and  form  as  in  the 
declaration  is  alleged.  And  as  to  the  issue  thirdly  within  joined 
the  jurors  aforesaid  on  their  oath  aforesaid  further  say,  that  the 
defendant  did  discharge  the  plaintiff  from  delivering  the  said  cargo 
or  any  part  thereof,  and  refuse  to  buy  or  pay  for  the  within- 
mentioned  one-third  interest  in  the  said  cargo  or  any  part  thereof  ; 
and  that  the  defendant  did  refuse  to  receive  or  sell  the  said  cargo 
or  any  part  thereof,  and  to  observe,  perform,  and  fulfil  the  within- 
mentioned  agreement  or  any  part  thereof,  in  manner  and  form  as 
in  the  within-mentioned  breach  of  promise  is  in  that  behalf  within 
alleged.  And  as  to  the  issue  fourthly  within  joined,  the  jurors 
aforesaid  on  their  oath  aforesaid  further  say,  that  the  defendant 
did  not  retract  or  withdraw  the  discharge  or  refusal  or  either  of 
them  in  the  said  breach  mentioned,  nor  did  the  plaintiff  refuse  to 
deliver,  nor  was  the  defendant  ready  or  willing  to  receive,  the  said 
cargo  or  any  part  thereof,  according  to  the  said  agreement,  in 
manner  and  form  as  the  defendant  has  within  in  his  fourth  plea 
alleged.  And  as  to  the  issue  fifthly  within  joined,  the  jurors 
aforesaid  on  their  oath  aforesaid  further  say,  that  the  plaintiff 
was  not  ready  or  willing  to  deliver  to  the  defendant  the  said  cargo 
or  any  part  thereof,  in  manner  and  form  as  in  the  declaration  is 
in  that  behalf  within  alleged.  And  as  to  the  issue  lastly  within 
joined,  the  jurors  aforesaid  on  their  oath  aforesaid  further  say, 
that  the  plaintiff  did  not  cause  or  procure  the  defendant  to  enter 
into  or  make  the  said  agreement  or  promise,  nor  was  the 
defendant  induced  to  enter  into  or  make,  nor  did  the  defendant 
enter  into  or  make,  the  said  agreement  or  promise  through  or 
by  means  of  fraud,  covin,  or  misrepresentation,  in  manner  and 
form  *a8  in  the  defendant's  last  plea  is  alleged.  And  they  assess  [  *i42  ] 
the  damages  of  the  plaintiff,  on  occasion  of  the  breach  of  promise  in 
the  declaration  assigned  (other  than  the  part  of  the  said  breach 
in  the  fifth  plea  mentioned),  over  and  besides  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  laid  out,  at  1,4282., 
and  for  those  costs  and  charges  at  40«. ;  and  hereupon  the  said 
justices  have  prefixed  Ac.,  next  to  the  said  parties  to  come  before 
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m*Clurb  the  Barons  of  the  Exchequer  of  our  lady  the  Queen  at  West- 
RiPLVK.  minster,  to  bear  judgment  &c.  Whereupon  all  and  singular  the 
premises  being  seen  and  by  the  Court  here  fully  understood, 
and  mature  deliberation  being  had  thereon,  it  is  considered  that 
the  plaintiff  do  recover  against  the  said  defendant  his  said 
damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form 
aforesaid  assessed ;  and  also  5432.  9«.  lOef .  for  the  said  costs  and 
charges  by  the  said  Court  here  adjudged,  of  increase  to  the 
plaintiff,  and  with  his  consent,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  which  said  damages, 
costs,  and  charges  amount  in  the  whole  to  1,966Z.  9s.  lOd. ;  and 
the  defendant  in  mercy  &e.  And  the  plaintiff  is  also  in  mercy  as  to 
the  premises  whereof  the  issue  above  joined  on  the  said  fifth  plea 
is  found  for  the  defendant  by  the  said  jury  in  form  aforesaid ;  and 
let  the  defendant  go  thereof  without  day,  &c." 

Melliah  {Unthank  with  him),  for  the  plaintiff  in  error: 

The  judgment  of  the  Court  below  ought  to  be  reversed.  The 
issue  raised  by  the  fifth  plea  is  found  for  the  defendant,  and 
that  plea  is  a  complete  answer  to  the  whole  cause  of  action 
disclosed  by  the  declaration.  The  declaration  in  truth  contains 
two  breaches,  the  one  relating  to  a  period  before  the  arrival  of 
the  vessel  at  Belfast,  and  the  other  to  the  time  after  such  arrival. 
The  damages  are  not  assessed  upon  the  whole  declaration,  but 
upon  ''the  breach  of  promise  in  the  declaration  assigned,  other 
[•H3]  than  the  part  *of  the  said  breach  in  the  fifth  plea  mentioned." 
The  fifth  plea,  which  is  pleaded  to  the  residue  of  the  said  breach, 
is  directed  to  that  part  of  the  declaration  to  which  the  fourth  plea 
is  not  pleaded.  The  refusal  to  perform  the  contract  before  the 
stipulated  time  has  arrived,  is  no  ground  of  action.  That  being 
so,  and  the  fourth  plea  being  directed  to  that  supposed  breach, 
and  the  fifth  plea  being  pleaded  to  the  residue,  and  being  found 
for  the  defendant  below,  he  was  properly  entitled  to  judgment. 

(Crbsswell,  J. :  The  defendant's  pleader,  by  the  language  of  the 
pleas,  has  treated  the  declaration  as  containing  one  breach  only. 
The  fifth  plea,  is  "  as  to  the  residue  of  the  said  breach.") 

That  allegation  means  the  whole  breach  assigned.  The  breach 
may  be  considered  as  divided  into  two  distinct  parts.  The  word 
''  residue  "  clearly  refers  to  that  part  of  the  declaration  which  is 
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not  covered  by  the  preceding  plea,  inasmuch  as  the  first  plea  M'Clurb 
is  pleaded  generally  to  the  whole  declaration,  and  the  third  also ;  rip^Zey. 
and  then  the  fourth  plea,  which  immediately  precedes  the  plea  in 
question,  is  only  pleaded  to  a  part  of  the  breach ;  and  the  fifth 
plea,  which  is  pleaded  to  the  residue,  must  of  necessity  be  taken 
as  pleaded  to  that  part  which  had  been  left  unanswered  by  the 
preceding  plea. 

(Maulb,  J. :  Does  not  the  ''  residue  '*  mean  what  remains 
uncovered  by  the  third  and  fourth  pleas?  in  which  case  the 
residue  would  amount  to  nothing,  and  the  plaintiff  would  be  entitled 
to  judgment  on  that  issue,  notwithstanding  the  verdict  in  favour  of 
the  defendant. 

Erlb,  J. :  It  appears  to  me  that  that  is  the  solution  of  the 
question,  namely,  that  the  residue  does  amount  to  nothing. 

Maule,  J. :  If  the  plaintiff  be  entitled  to  judgment  on  that  issue 
non  obstante  veredicto y  the  defendant  has  no  cause  of  complaint.) 

Martin  {J,  Henderson  with  him),  contra^  was  not  called  upon. 

Pattbson,  J. :  [  U4 1 

The  proceedings  in  this  case  are  rather  singular.  The  declaration 
sets  out  a  specific  contract,  and  states  a  breach,  in  language  which 
may  apply  to  either  of  two  states  of  things.  The  alleged  contract 
is,  that  the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy, 
one-third  interest  in  a  cargo  of  tea,  on  or  after  the  arrival  of 
the  vessel  at  Belfast.  The  breach  is,  that  the  defendant,  before 
the  arrival  of  the  vessel  with  the  cargo  at  Belfast,  wholly  discharged 
the  plaintiff  from  delivering  the  cargo  at  that  place,  and  then,  and 
thenceforth  continually  afterwards,  wholly  refused  to  perform  the 
agreement.  That  allegation  would  cover  the  refusal  to  perform 
the  agreement  at  the  time  the  discharge  was  given,  before  the 
arrival  of  the  vessel  at  Belfast,  and  also  any  subsequent  refusal, 
if  there  were  any.  If  the  cause  of  action  were  to  depend  upon 
a  refusal  to  receive  the  cargo  after  the  vessel  had  arrived,  then, 
on  the  supposition  that  there  had  been  no  discharge,  the  averment 
of  readiness  and  willingness,  which  is  contained  in  the  declaration, 
might  have  been  material.  But,  on  the  other  hand,  if  there  was  a 
discharge,  the  averment  of  readiness  and  willingness  would  not  be 
material.  The  first  plea  denies  the  contract  alleged.  The  third 
plea  denies  altogether  any  discharge  or  any  refusal  to   receive 
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M'Clurb     the  cargo,  and  manifestly  applies  to  the  whole  declaration.    A: 
RiPLKY.      ^  ^^6  fourth  plea,  the  learned  counsel  contends,   and  perhsp: 
rightly,  that  it  is  confined  to  that  which  took  place  before  the 
arrival  of  the  vessel  at  Belfast,  namely,  to  a   discharge  at  tliai 
time,  and  the  refusal  to  complete  the  agreement.     The  fifih  pltj 
is  as  to  the  residue  of  the  breach,  and  is  a  mere  traverse  of  the 
plaintiff's  readiness  and  willingness  to  deliver  the  cargo.    No?. 
if  the  fifth  plea  is  to  be  construed  with  reference  only  to  the  founh 
plea,  and  the  contention  is  right  with  respect  to  the  meaning  of 
that  fourth  plea,  (which  I  do  not  say  it  is  not,)  then  there  wonlo 
remain  a  residue  to  be  answered,  because  the  breach  being,  that 
[  *145  ]       before  the  arrival  of  the  vessel  at  ^Belfast,  the  defendant  discbar^di 
the  plaintiff  from  delivering  the  cargo,  and  then  and  thenceforJi 
continually  refused  to  perform  the  agreement ;  and  the  fourth  pid< 
being  pleaded  only  to  the  refusal  to  perform  the  agreement  bef'.Te 
the  arrival  at  Belfast,  the  refusal  to  perform  the  agreement  afttf 
the  arrival  there  would   be  left  wholly  unanswered.      Thus  tLe 
contention  is,  that  the  fifth  plea,  by  the  word  "  residue,"  means  the 
refusal,  if  any,  after  the  arrival  at  Belfast.     The  issue  on  that  fifii^ 
plea  might  have  been  material,  provided  the  fourth  plea  bad  been 
found  for  the  defendant  as  to  the  retraction ;  and  in  that  case  i< 
might  have  entitled  the  defendant  to  the  judgment  of  the  Coor- 
upon  the  whole  record.     But  the  issue  on  the  fourth  plea  bein^ 
found  against  the  defendant,  that  is  to  say,  that  he  did  not  retrac* 
his  discharge,  and  the  issue  on  the  third  plea  being  also  foanii 
against  him,   namely,   affirmatively   that    he  did    discharge  tbt 
plaintiff  from  delivering  the  cargo,  the  issue  upon  the  fifth  pl^ 
at  all  events,   becomes   immaterial,   inasmuch  as  there  was  n^ 
necessity  for  any  readiness  and  willingness  to  be  averred,  if  there 
was  really  and  truly  a  discharge,  which  the  jury  have  found  thenr 
was.     The  real  and  true  substance  of  what  is  contended  appears 
to  me  to  be  neither  more  nor  less  than  this :   that  whereas  the 
judgment   is  entered   for   the  defendant  on  the  fifth  issue,  (the 
verdict   being   for  him  upon  that  issue,)  and  that   the   plaiiuiS- 
as  to  so  much,   shall  be  in  mercy,  such  entry  is  not  a  proper 
entry,  but  that  the  judgment  ought  to  be  entered  for  the  plaintif 
non  obstante  veredicto  on  that  issue.     In  that  view  of  the  case,  1  i^ 
not  conceive  that  the  defendant  can  be  entitled  to  reverse  thu' 
judgment,  because  it  is  entered  for  him  on  that  part,  whereas  i( 
ought  to  have  been  entered  for  the  plaintiff;  unless,  indeed,  J/r. 
Mellish  is  right  in  his  contention,  that,  the  assessment  of  damage 
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being  made  on  the  breach,  excluding  the  part  of  it  covered  by  the  M'Clubb 
fifth  plea,  there  is  nothing  left  in  the  declaration  sufficient  to  riplbt. 
sustain  the  assessment  of  damages.  That,  however,  I  take  it,  is 
not  the  case,  because  *really  the  issue  is  immaterial  with  respect  [  •i^s  ] 
to  the  assessment  of  damages.  There  could  be  no  assessment  on 
it.  The  declaration  would  be  good  enough  without  any  averment 
of  readiness  and  willingness,  supposing  there  were  only  an  aver- 
ment of  discharge,  and  that  averment  were  traversed  and  found 
for  the  plaintiff.  The  assessment  of  damages  would  be  on  the 
nonperformance  of  the  contract,  and  not  upon  the  question, 
whether  the  plaintiff  was  ready  and  willing  or  not.  This  view 
of  the  case  proceeds  on  the  assumption  that  the  *'  residue  "  means 
the  residue  after  the  fourth  plea.  Whether  that  be  the  proper 
construction  or  not,  it  is  not  now  necessary  to  decide.  I  do  not 
say  it  is  not.  On  the  other  view  of  the  case,  that  the  **  residue  "  is 
to  be  construed  as  having  reference  to  both  the  third  and  fourth 
pleas,  the  fifth  plea  is  quite  idle  and  immaterial,  because  there  is 
no  residue  left,  and  the  plea  is  an  answer  to  nothing.  It  is  just 
as  much  irrelevant  as  if  it  had  traversed  something  not  contained 
by  averment  or  implication  in  the  declaration.  In  such  a  case  the 
plaintiff  would  be  entitled  to  judgment.  On  either  construction, 
we  all  agree  that  the  judgment  of  the  Court  below  is  right,  and 

ought  to  be  affirmed. 

^  Judgment  nffirmecU 

IN    THE    COURT    OF    EXCHEQUER. 


JOHNSON  V.  The  MIDLAND  RAILWAY  COMPANY  (1 ).        i8*»- 

(4  Ex.  367—375  ;  S.  C.  18  L.  J.  Ex.  366.)  

The  86th  section  of  the  Railways  Clauses  Consolidation  Act,  (8  &  9  Vict.  ••  •  '  J 
c  20,)  is  permissive  only,  and  a  Railway  Company  who  under  it  elects  to 
carry  goods,  is  subject  to  no  greater  liability  than  attaches  to  carriers  at 
common  law.  Therefore,  such  a  Company  is  not  bound  (2)  to  carry  every 
description  of  goods,  and  between  all  places  on  their  line,  but  only  such 
goods,  and  to  and  from  such  places,  as  they  have  publicly  professed  to  do, 
and  have  convenience  for  that  purpose. 

Gasb.     The  declaration  stated,  that  the  defendants  were  common 

carriers  of  goods  and  chattels  for  hire  from  Melton  Mowbray,  in  the 

(1)  Cited,  rr«<v.  Z:.  <fe2^.  TT.  %.  Co.  (2)860    now    Railway    and    Canal 

(1870)  L.  U.  5  C.  P.  622,  634,  39  L.  J.  Traffic  Act,  1854  (17  &  18  Vict.  c.  31), 

C.P.  282;  Dick$^m  v.  G.  N.  Rf/.   Co,  s.    2,    as    amended  by  Railway  and 

(1886)   18  a  B.  D.  176,  184,;  56  L.  J.  Canal  Traffic  Act,  1888  (51  &  52  Vict, 

a  B.  111.— A.  C.  c.  25),  s.  25.— A.  C. 
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Johnson  county  of  Leicester,  to  Oakham,  in  the  county  of  Rutland ;  that  the 
MiDT^ND  plaintiff,  on  &c.,  caused  to  be  tendered  to  the  defendants,  at  their 
AiLWAT  .  pjj^gQ  qI  business,  for  the  receipt  of  goods  for  carriage  in  Melton 
Mowbray,  to  wit,  &c.,  five  tons  of  coals,  and  requested  the  defendan:^ 
to  carry  the  coals  from  Melton  Mowbray  to  Oakham  ;  yet,  altbough 
the  defendants  had  ample  and  sufficient  conveniences  for  reeeiviD^ 
and  carrying  the  coals,  and  although  the  plaintiff  offered  to  pay  for 
the  carriage,  and  although  the  defendants  received  and  carried  the 
goods  of  other  persons  on  that  occasion  from  Melton  Mowbray  to 
Oakham,  the  defendants,  not  regarding  their  duty  as  eommor: 
carriers,  wholly  neglected  and  refused  to  receive  or  carry  the  said 
goods  for  the  plaintiff,  &c. 

The  defendants  pleaded,  (with  other  pleas  not  material,)  first,  Not 
guilty. 
[  ♦3fi8  ]  Secondly,  that  the  defendants  were  not  common  carriers  'of 

goods  and  chattels  for  hire  from  Melton  Mowbray  to  Oakham,  nt(>So 
et  forma. 

Thirdly,  that  they  had  not  ample  and  sufficient  convenieiKd^ 
for  receiving  and  carrying  the  said  goods,  according  to  the  ^^ 
requirement  of  the  plaintiff  in  that  behalf.  Upon  these  pleas  i&sn^ 
were  joined. 

At  the  trial,  before  Maule,  J.,  at  the  last  Leicester  Spring  Asaizee. 
it  appeared,  that  many  years  ago  a  canal  was  made  from  Syston  to 
Melton  Mowbray,  and  shortly  after  another  canal  from  Melton 
Mowbray  to  Oakham.  These  two  canals  were  principally  used  is 
carrying  coals  from  the  Derbyshire  pits.  In  the  year  1845  th< 
defendants  obtained  an  Act  of  Parliament  (8  &  9  Vict.  c.  Ivi.' 
empowering  them  to  make  a  branch  railway  from  Syston  to  Peter- 
borough. Under  the  provisions  of  that  Act  they  purchased  the  can^i 
from  Melton  Mowbray  to  Oakham  and  closed  it  entirely.  The 
branch  railway  was  completed,  passing  through  Melton  Mowbray 
and  Oakham,  and  having  stations  at  each  of  those  towns.  Sineeit^' 
construction  the  defendants  carried  coals  and  other  goods  the  vboic 
distance  from  Syston  to  Peterborough,  and  they  carried  oil-cake  as<i 
other  goods  from  Melton  Mowbray  to  Oakham,  but  they  nevf' 
carried  coals  from  Melton  Mowbray  to  Oakham,  nor  could  they  do  so 
unless  they  gave  up  the  passenger  traffic,  or  made  a  new  lin^  ^^ 
rail.  In  January  last,  the  plaintiff  took  five  tons  of  coals  to  i^^ 
railway  station  yard  at  Melton  Mowbray,  and  there  left  them,  witt 
directions  to  convey  them  to  a  person  at  Oakham,  at  the  same  titD« 
tendering  the  price  of  their  carriage.   Tlie  Railway  Company  refasei 
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to  carry  them,  stating,  as  the  fact  was,  that  they  had  no  wagons  or      Johnson 
other  conveniences  at  Melton  Mowbray  for  the  loading  and  con-     midland 
veyance  of  coals  from  that  place  to  Oakham.    For  that  refusal  the  i^ailwatco. 
present  action  was  brought.     A  verdict  was  found  for  the  plaintifiF, 
with  nominal  damages,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
defendants  were  not  under  any  legal  obligation  to  carry  the  coals. 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,        [  '69  ] 
against  which 

Whitehurst  and  Mellar  now  showed  cause  : 

The  defendants  are  bound  as  common  carriers  to  carry  coals, 
indiscriminately  with  other  goods,  from  Melton  Mowbray  to 
Oakham.  If  not,  the  whole  canal  communication  becomes  valueless, 
for  they  have  stopped  up  the  canal  between  those  two  places. 

(Parke,  B.  :  No  obligation  is  cast  on  them  by  reason  of  their 
closing  the  canal.) 

The  question  will  then  depend  upon  their  common  law  liability, 
in  connection  with  the  provisions  of  the  Railway  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  20),  which  is  incorporated  with  the 
Company's  Act  (8  &  9  Vict.  c.  Ivi.).  The  86th  section  of  the  former 
Act  enacts,  that  '*  it  shall  be  lawful  for  the  Company  to  use  and 
employ  locomotive  engines  or  other  moving  power,  and  carriages 
and  wagons  to  be  drawn  or  propelled  thereby,  and  to  carry  and 
convey  upon  the  railway  all  such  passengers  and  goods  as  shall  be 
ofifered  to  them  for  that  purpose,  and  to  make  such  reasonable 
charges  in  respect  thereof  as  they  may  from  time  to  time  determine 
upon,  not  exceeding  the  tolls  by  the  special  Act  authorised  to  be 
taken  by  them."  By  the  89th  section,  '*  Nothing  in  this  or  the 
special  Act  contained  shall  extend  to  charge  or  make  liable  the 
Company  further  or  in  any  other  case  than  where,  according  to  the 
laws  of  the  realm,  stage-coach  proprietors  and  common  carriers 
would  be  liable,  nor  shall  extend  in  any  degree  to  deprive  the 
Company  of  any  protection  or  privilege,  which  common  carriers  or 
stage-coach  proprietors  may  be  entitled  to ;  but  on  the  contrary, 
the  Company  shall  at  all  times  be  entitled  to  the  benefit  of  every 
such  protection  and  privilege."  By  sect.  90,  the  Company  are 
empowered  to  vary  the  tolls  either  upon  the  whole  or  any 
particular  portions  of  the  railway,  provided  such  tolls  be  at  all  times 
charged  equally  to  all  persons  and  at  the  same  rate,  whether  per 
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Midland  goods  or  carriages  of  the  same  description,*'  &c.  By  the  105th 
Railway  Co.  ggctfQn,  "No  person  shall  be  entitled  to  carry,  or  to  require  tht 
Company  to  carry,  upon  the  railway  any  aqaafortis,  oil  of  vitrioi, 
gunpowder,  lucifer  matches,  or  any  other  goods  which,  in  tljf 
judgment  of  the  Company,  may  be  of  a  dangerous  nature ; "  and  ii 
penalty  is  imposed  on  any  person  sending  such  goods  by  the  railwaj 
without  giving  notice  in  writing  to  the  servants  of  the  Comimnj. 
The  88th  section  of  the  8  &  9  Vict.  c.  Ivi.  limits  the  charge  for  the 
carriage  of  passengers.  The  89th  section  limits  the  charge  for  the 
conveyance  of  the  several  articles,  matters,  and  things  thereinafttr 
mentioned ;  and,  amongst  other  things  enumerated  in  the  scfaednle. 
there  is,  "  for  all  coals,  per  ton  per  mile,  one  penny  farthing/' 

(Fabke,  £. :  They  were  not  bound  to  carry  the  coal  unless  thtj 
had  convenience  for  that  purpose :  Jackson  v.  Rogers  (1) ;  and  tl:t 
evidence  was,  that  they  could  not  carry  coal  without  giving  op  t-« 
passenger  traffic.  In  order  to  entitle  everybody  to  call  upon  them 
to  carry  coal  from  Melton  Mowbray  to  Oakham,  they  must  have 
publicly  professed  to  do  so.  The  question  is  irrespective  of  the  Act 
of  Parliament,  which  only  enables  them  to  be  carriers,  leaving  then: 
at  liberty  to  exercise  their  common  law  right  of  carrying  ftoj 
particular  description  of  goods  only,  from  and  to  particular  p]«<^ 

Aldebson,  £. :  Suppose  a  man  says,  I  will  carry  coal  as  far  ^ 
Melton  Mowbray,  but  only  vegetables  from  Melton  Mowbray  to 
Oakham,  can  you  compel  him  to  carry  coal  to  Oakham  ?) 

Under  the  8  &  9  Vict.  c.  20,  s.  86,  the  Company,  having  once  electe^i 
to  become  carriers,  are  bound  to  carry  every  description  of  go<A'- 
except  those  mentioned  in  the  105th  section,  and  to  and  from  every 
station  on  their  line.) 

(Alderson,  B.  :  If  the  86th  section  be  construed  as  compulsory,  hc^ 
is  it  consistent  with  the  89th,  which  provides,  that  the  Gompa^) 
[  *37i  1       shall  not  be  liable  except  as  common  ^carriers?    That  is  a  stron: 
circumstance  to  show  that  the  86th  section  is  permissive  only.) 

Such  a  construction  would  render  the  106th  section  nugatory.  Tbt 
true  meaning  of  the  86th,  89th,  and  105th  sections  is,  that  if  ^^ 
Company  choose  to  be  carriers,  they  shall  carry  goods  of  all  ^^ 

(1)  2  Show.  327. 
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except  dangerous  goods,  but  they  shall  have  the  same  protection  as     Johnson 
other  carriers,  that  is,  in  respect  of  their  liability  for  loss  of  goods,    midland 
&c.     The  Company  are  incorporated  for  the  purpose  of  constructing  Railway  Co. 
a  railroad  between  certain  places,  and  they  have  the  option  of 
becoming  carriers  on  their  own  line ;  if  they  elect  to  be  so,  they  are 
not  only  in  the  situation  of  carriers  at  common  law,  but  have  the 
additional  obligation  of    keeping  the  road  in  repair.     The  not 
having  any  convenience  for  carrying  a  particular  article  might  be 
a  good  excuse  for  delay,  but  it  is  none  for  an  absolute  refusal  to 
carry.     The  Company  having  chosen  to  be  carriers,  can  no  more 
select  the  goods  they  will  carry,  than  an  innkeeper  his  guests. 

(Parke,  B.  :  A  man  may  keep  an  inn  for  those  persons  only  who 
come  in  their  own  carriages.) 

The  Company  have  a  practical  monopoly,  and  must  either  abstain 
from  carrying,  or  carry  the  same  description  of  goods  throughout 
all  parts  of  the  line.  Where  a  railway  was  constructed  under  the 
provisions  of  an  Act  of  Parliament,  which  provided  that  the  public 
should  have  the  beneficial  enjoyment  of  the  same,  and  the  Company 
afterwards  removed  the  railway,  it  was  held,  that  a  mandamus 
might  issue  to  compel  them  to  restore  it :  Hex  v.  'The  Severn  and 
Wye  Railway  Company  (i). 

(Parke,  B.  :  There  an  obligation  was  imposed  on  them  by  Act  of 
Parliament,  to  keep  up  the  railway  for  the  public  benefit.  Pamaby 
V.  I'he  Lancaster  Canal  Company  (2)  shows  the  principle  upon  which 
that  case  proceeded. 

Alderson,  B.  :  Where  a  Company  is  incorporated  for  the  purpose 
of  making  a  particular  line  of  railway,  they  cannot  make  a  portion 
only,  because  *it  is  convenient  to  themselves,  for  they  have  obtained  [  *372  ] 
their  Act  on  condition  of  making  the  whole  line.  But  what  incon- 
venience is  there  here,  in  giving  a  literal  construction  to  the  89th 
section,  that  is,  that  the  Company  shall  have  no  greater  liability 
than  common  carriers  ?) 

They  are  not  for  all  purposes  in  the  situation  of  carriers,  for  they 
have  superadded  obligations  in  respect  of  the  railroad,  and  the 
Legislature  could  never  have  intended  that  they  should  select  from 
what  places  they  would  carry  particular  goods. 

(1)  21  B.  B.  433  (2  B.  &  Aid.  646).        (2)  52  B.  B.  339  (II  Ad.  &^EL  223). 
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Johnson  Ilumfrey  and  Macaiday  appeared  to  support  the  rule,  bat  were 

Midland     not  called  upon  to  argue. 
Railway  Co. 

Parke,  B.  : 

The  rule  must  be  absolute.  The  question  is,  whether  the  defen* 
dants  are,  under  the  circumstances  of  this  case,  bound  to  earrj 
coals  from  Melton  Mowbray  to  Oakham.  If  they  are  merely  in  the 
situation  of  carriers  at  common  law,  they  are  not  so  bound,  for  thej 
never  professed  to  carry  coals  from  or  to  those  places.  At  common 
law  a  carrier  is  not  bound  to  carry  for  every  person  tendering  goods 
of  any  description,  but  his  obligation  is  to  carry  according  to  his 
public  profession.  The  law  is  thus  stated  by  Holt,  Ch.  J.,  in  Lan* 
V.  Cotton  (1) :  •*  Wherever  any  subject  takes  upon  himself  a  public 
trust  for  the  benefit  of  the  rest  of  his  fellow-subjects,  he  is  eo  ip$o 
bound  to  serve  the  subject  in  all  the  things  that  are  within  the 
reach  and  comprehension  of  such  an  office,  under  pain  of  an  action 
against  him  ;  and  for  that  see  Keilwey,  50.  If  on  the  road  a  shot 
fall  off  my  horse,  and  I  come  to  a  smith  to  have  one  put  on,  aoii 
the  smith  refuse  to  do  it,  an  action  will  lie  against  him,  because  he 
has  made  profession  of  a  trade  which  is  for  the  public  good,  and  has 
thereby  exposed  and  vested  an  interest  of  himself  in  all  the  King  :^ 
[  *373  ]  subjects  that  "^will  employ  him  in  the  way  of  bis  trade  (2).  If  an 
innkeeper  refuse  to  entertain  a  guest  when  his  house  is  not  full,  an 
action  will  lie  against  him  (3) ;  and  so  against  a  carrier,  if  his  horses^ 
be  not  loaded,  and  be  refuse  to  take  a  packet  proper  to  be  sent  by  a 
carrier ;  and  I  have  known  such  actions  maintained,  though  tin 
cases  are  not  reported.*'  With  respect  to  the  case  of  a  smith,  there 
is  a  learned  note  of  my  brother  Manning's  to  the  case  of  Parsons  v. 
Gingell  (4),  in  which  he  intimates  that  the  authorities  do  not  support 
the  proposition.  In  the  case  of  an  innkeeper  there  is  no  question 
that  the  action  will  lie.  So  also  in  the  case  of  a  carrier ;  and  that 
arises  from  the  public  profession  which  he  has  made.  A  person 
may  profess  to  carry  a  particular  description  of  goods  only,  for 
instance,  cattle  or  dry  goods,  in  which  case  he  could  not  be  compelled 
to  carry  any  other  kind  of  goods ;  or  he  may  limit  his  obligation  to 
carrying  from  one  place  to  another,  as  from  Manchester  to  London, 
and  then  he  would  not  be  bound  to  carry  to  or  from  the  intermediate 
places.  Still,  until  he  retracts,  every  individual  (provided  he  tenders 
the  money  at  the  time,  and  there  is  room  in  the  conveyance),  has  a 

(1)  12  Mod.  484.  (3)  Dy.  158;  Qodb.  34ft. 

(2)  Keilwey.  60,  pi:  4.  (4)  4  Q.  B.  6do. 
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right  to  call  upon  him  to  receive  and  carry  goods  aocording  to  his  Johnson 
public  profession.  Now,  if  the  defendants  stand  in  the  situation  of  midland 
carriers  at  common  law,  they  are  not  liable,  because  it  does  not  ^^^^"^^^  ^' 
appear  in  evidence  that  there  ever  had  been  a  public  profession  by 
them  that  they  would  carry  coals  from  Melton  Mowbray  to  Oakham ; 
and  further,  it  is  found  as  a  fact,  that  they  had  not  the  convenience 
for  so  carrying.  Then  it  was  contended  by  the  plaintiff's  counsel, 
that  though  at  common  law  a  person  is  only  obliged  to  carry 
according  to  his  public  profession,  yet,  under  the  statute,  if  the 
Company  choose  to  become  carriers  at  all,  they  are  bound  to  carry 
every  description  of  goods,  not  dangerous,  and  along  the  whole  line. 
That  proposition  is  not  made  out.  If,  indeed,  *the  effect  of  the  Act  [  ^874  ] 
of  Parliament  had  been  to  exclude  all  other  persons  from  carrying 
on  the  line,  there  might  have  been  some  weight  in  the  argument ; 
but  that  is  not  so.  On  the  contrary,  the  Act  shows  a  right  in 
the  public  to  carry  and  convey  goods  as  well  as  the  Company, 
provided  they  do  so  according  to  the  regulations  of  the  Company. 
Though  that  right  has  proved  practically  useless,  the  question 
is,  what  was  the  intention  of  the  Legislature  by  the  clause  referred 
to?  And  I  think  it  shows  that  no  obligation  is  cast  on  the 
Company  to  undertake  the  duties  of  carriers  altogether,  and  on 
every  part  of  their  line,  but  that  they  may  carry  some  goods  on 
one  part  of  the  line  and  not  on  others,  and  they  may  afterwards 
relinquish  the  business  if  they  please ;  though  it  is  not  necessary 
to  determine  that  point  now.  There  is  nothing  which  induces 
me  to  think  that  we  ought  to  give  a  different  construction  to  the 
86th  section,  which  in  terms  only  enables,  not  obliges,  the  Com- 
pany to  be  carriers.  Therefore,  I  think  that  the  circumstance 
of  their  having  undertaken  to  be  carriers  does  not  bind  them 
to  carry  from  or  to  each  place  on  the  line,  or  every  description 
of  goods. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  86th  section  is  clearly  permissive. 
Mr.  iVliitehnrst  admits  that  it  is  permissive  up  to  a  certain  point ; 
that  is,  to  become  carriers  or  not  to  carry  at  all.  But  then  he  says, 
that  if  the  Company  do  elect  to  carry,  they  are  bound  to  carry  to 
every  extent.  That  is  inconsistent  with  a  reasonable  construction 
of  the  89th  section.  Beading,  therefore,  the  two  sections  together, 
it  is  evident  that  the  86th  is  only  an  enabling  enactment.  It  would 
be  a  manifest  absurdity  to  construe  it  otherwise  if  the  canal  were 
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open ;  then  why  should  the  construction  be  different  because  the 
canal  is  closed  ? 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  argument  for  the  plaintiff  is 
rather  one  to  be  addressed  to  the  Legislature.  *The  real  grievance 
is  not  the  mode  in  which  the  Company  manage  the  railway,  but  tht 
shutting  up  of  the  canal,  which  the  Legislature  has  suffered  to  be 
done  without  adverting  to  its  evil  consequences. 


Platt,  B.,  concurred. 


Rule  absoluti. 


1849. 
June  22. 

[375] 


MASON  V.  COLE  and  Others. 

(4  Ex.  375—380  ;  S.  C.  18  L.  J.  Ex.  478.) 

By  indenture,  reciting  that  the  defendants  had  appropriated  and  laid  cui 
certain  meadows  as  boilding-grouud,  the  defendants  demised  a  piece  oi  the 
land  to  plaintiff,  who  covenanted  to  build  thei-eon  two  houses ;  and  uir 
defendants  covenanted,  '*  that,  on  such  buildings  being  covered  in,  thej 
would  cut  good  and  sufficient  roads  in,  through,  and  over  the  meadows,  v)& 
construct  a  good  and  sufficient  sewer  under  the  intended  roads,  for  the 
common  use  of  the  plaintiff  and  all  other  lessees  or  tenants  of  the  oiaei 
portion  of  the  meadows."  The  plaintiff  also  covenanted  to  pay,  from  4 
certain  fixed  period,  a  certain  sum  per  annum,  as  his  proportion  toward 
the  repair  of  the  roads  to  be  laid  down :  Held,  that  the  defendants*  covenant 
was  not  satisfied  by  their  making  a  road  up  to  the  plaintiff  *6  houses ;  be: 
that,  as  soon  as  those  houses  were  covered  in,  the  defendants  were  bound  to 
make  good  and  sufficient  roads  over  the  whole  meadows,  as  contemplated 
by  the  building  scheme,  although  no  other  houses  than  the  plaintiff's  W 
been  built. 

Covenant.  The  declaration  in  substance  stated,  that,  by  &Q 
indenture  made  between  the  plaintiff  of  the  one  part,  and  the 
defendants  and  one  Henry  Blackwall,  since  deceased,  trustees  of  & 
certain  charity,  of  the  other  part,  after  reciting,  that  the  said 
trustees  were  seised  and  possessed  of  two  fields,  called  the  Liverj* 
dole  Meadows,  and  that  the  said  trustees  had  appropriated  and  bii 
out  the  said  two  pieces  of  land  as  building  ground ;  and  that  the 
plaintiff  had  applied  to  the  said  trustees  to  grant  him  a  lease  of  tbe 
piece  or  plot  of  ground  thereinafter  described,  part  of  the  land 
called  the  Liverydole  Meadows,  for  such  a  term  as  would  joBUfy 
him  in  laying  out  a  considerable  sum  of  money  in  building  thereoiii 
which  the  said  trustees  had  agreed  to  do ;  the  said  trustees  granted 
to  the  plaintiff  a  lease  of  the  said  piece  or  parcel  of  land,  for  a  tenu 
of  100  years ;  and  the  plaintiff  covenanted  with  the  said  trustees, 
within  three  years  from  the  date  of  the  indenture  to  erect,  hvild} 
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and  finish,  on  the  said  piece  of  ground,  two  dwelling-houses  and  Mason 
offices,  the  ground  design  whereof  was  laid  down  in  the  plan  in  the  oo^lk. 
said  indenture  mentioned,  *and  delineated  in  the  margin  of  the  [  *376  ] 
said  indenture.  That  "  the  said  trustees  did,  in  and  by  the  said 
indenture,  for  themselves,  their  successors  and  assigns,  covenant 
and  agree  with  the  plaintiff,  that,  on  such  buildings  being  covered 
in,  they  would  cut  good  and  sufficient  roads  and  footpaths  in, 
through,  and  over  the  said  fields  and  meadows,  and  cut  and  con- 
struct a  good  and  sufficient  sewer  along  and  under  the  said 
turnpike-road  and  under  the  said  intended  roads  in  the  said  fields, 
for  the  common  use  of  the  plaintiff  and  all  other  lessees  or  tenants 
of  the  other  portions  of  the  said  fields  or  meadows ;  and  that  they 
the  said  trustees,  their  successors  or  assigns,  should  and  would,  at 
all  times  during  the  said  term,  repair  and  keep  in  good  repair  the 
said  roads,  paths,  and  sewer."  Averments,  that  the  plaintiff, 
within  three  years  from  the  making  of  the  indenture,  erected, 
built,  and  covered  in  the  two  dwelling-houses,  and  that  they  were 
surveyed  and  approved  of  by  the  surveyor  of  the  trustees.  Breach, 
that  although  a  reasonable  time  had  elapsed,  &c.,  yet  neither  the 
defendants  nor  the  said  H.  Blackwall  have  at  any  time  cut,  or 
caused  to  be  cut,  good  and  sufficient  or  any  roads  or  footpaths,  in, 
through,  or  over  the  said  fields  or  meadows,  contrary  to  their  said 
covenant. 

Plea,  that  the  defendants  did  cut  good  and  sufficient  roads  and 
footpaths  in,  through,  and  over  the  said  fields  and  meadows, 
according  to  their  said  covenant.    Upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  last  Exeter 
Spring  Assizes,  the  following  facts  appeared  :  The  defendants  were 
trustees  of  a  charity  at  Exet-er,  called  the  Liverydole  Charity,  to 
which  belonged  some  meadow  land,  about  six  acres  in  extent.  A 
portion  of  this  land,  which  abutted  on  the  highway,  the  trustees 
were  desirous  of  letting  on  lease  for  building  villas,  according  to  a 
model  which  they  had  prepared.  In  1841  the  lease  mentioned  in 
the  declaration  was  granted  to  the  plaintiff.  This  *lease  contained  [  *377  j 
a  covenant  by  the  plaintiff  to  pay,  from  Michaelmas,  1844,  IZ.  10s. 
per  annum,  as  his  proportion  towards  the  repairs  of  the  main  roads 
and  footpaths  to  be  laid  down  in  the  Liverydole  Meadows,  and  of 
the  sewers  under  such  roads,  the  plaintiff  *'  being  granted  the  free 
use  and  exercise  of  such  roads  and  sewers,  in  common  with  the 
other  occupiers  of  premises  to  be  erected  on  the  said  fields,  such 
roads  and  sewers  having  been  first  cut  and  constructed  by  the  said 
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Mason  trnBteea."  Before  the  lease  was  executed,  the  model  was  shown  to 
GoLK.  the  plamtiff.  This  model  described  the  sites  of  the  houses  proposd 
to  be  erected,  but  did  not  delineate  the  course  of  the  intended  roads. 
No  other  portion  of  the  land  had  been  let,  except  that  demised  to 
the  plaintiff,  and  the  defendants  had  made  a  road  up  to  his  houses, 
but  not  on  other  parts  of  the  meadows  or  building  land.  It  was 
contended,  on  behalf  of  the  plaintiff,  that  the  defendants  were 
bound  by  their  covenant  to  make  sufficient  roads  through  and  over 
the  whole  meadows,  as  soon  as  his  houses  were  covered  in.  Tht 
learned  Judge  was  of  opinion  that  the  covenant  was  satisfied  b;  the 
defendants  having  made  a  road  to  the  plaintiff's  houses  only,  and 
he  accordingly  nonsuited  the  plaintiff. 

Cockbum,  in  the  following  Term,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit,  and  for  a  new  trial ;  against  which 

Crowder  now  showed  cause : 
Under  this  covenant  the  defendants  are  only  bound  to  make 
roads  to  the  houses,  as  they  are  from  time  to  time  built  and 
covered  in. 

(PiiATT,  B. :  The  roads  are  not  described  to  be  up  to  and  for  tbe 
houses,  but  in,  through,  and  over  the  said  fields  and  meadows.) 

The  lease  provides  that  a  sewer  is  to  be  laid  under  the  roads,  and 
each  lessee  is  to  pay  1/.  10«.  per  annum  towards  the  repairs  of  the 
roads  and  sewer ;  how,  then,  are  the  defendants,  who  are  trustees, 
to  be  reimbursed  the  expense  of  forming  them  ? 

[  •378  ]  (Parkb,  B.  :  The  plaintiff  must  *begin  to  pay  the  11.  10*.  bom 

Michaelmas,  1844  ;  and  it  could  never  have  been  intended  that  be 
should  do  that,  when  there  was  no  road  except  to  his  own  house.) 

Such  a  construction  of  the  covenant  would  require  a  number  oi 
roads  to  be  made  and  a  sewer  built  for  houses  not  erected.  In  the 
construction  of  covenants,  one  rule  is,  that  too  much  stress  is  not 
to  be  laid  on  the  strict  and  precise  meaning  of  words,  where  the 
intention  is  manifest:  2  Smith's  Lead.  Cas.  294;  Cmtk  v.  Ger- 
rard{\),  Doe  v.  Brazier  (2).  In  Bacon's  Maxims,  p.  70,  it  is  said, 
**  If  I  grant  common  in  omnibiLs  terris  meis  in  D.,  and  I  have  in  P- 
both  open  grounds  and  several,  it  shall  not  be  stretched  to  my 
common  in  several,  much  less  in  my  gardens  and  orchards.  So,  ii 
(1)  1  Saund.  170,  (2)  24  K.  B.  284  (5  B.  &  Aid.  64). 
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I  grant  to  a  man  onines  arhores  meas  crescentes  supra  terras  meas  in  Mason 
D.,  he  shall  not  have  apple-trees  or  other  fruit-trees  growing  in  my  colb. 
gardens  or  orchards,  if  there  be  any  other  trees  upon  my  ground." 

(Alderson,  B.  :  No  doubt  the  covenant  is  to  be  construed  accord- 
ing to  the  surrounding  circumstances.  Here  the  plaintiff  takes  a 
piece  of  the  land  for  the  purpose  of  building  two  houses,  and  the 
defendants  covenant  to  make  sewers  and  roads  for  all  the  houses 
people  are  induced  to  rent  the  property,  by  the  promise  that  roads 
shall  be  made  when  the  first  house  is  built.) 

{Butt  and  Karslake  appeared  to  support  the  rule,  but  were  not 
called  upon. 

Parke,  B.  : 

The  covenant  must  be  construed  with  reference  to  the  subject- 
matter,  which  is  land  to  be  appropriated  and  laid  out  as  building 
ground.  If  there  were  any  agreement  as  to  how  the  land  was  to  be 
appropriated  and  laid  out,  I  should  think  that  the  defendants  con- 
tracted with  reference  to  that  state  of  things ;  if  not,  I  *should  [  *379  ] 
consider  that  the  appropriation  and  laying  out  of  the  ground,  to 
which  the  recital  refers,  is  that  by  which  they  are  bound ;  and  if 
there  were  no  other  evidence  than  the  model  produced  to  the 
plaintiff,  I  should  say  that  the  defendants  were  bound  to  appro- 
priate and  lay  out  the  ground  in  the  manner  described  in  that 
modelt  Then,  what  is  the  meaning  of  the  covenant?  The  plaintiff 
is  within  three  years  to  build  two  houses  on  the  land  demised  to 
him,  and  also  to  pay,  from  Michaelmas,  1844,  11.  10s.  towards  the 
repairs  of  the  roads  and  footpaths,  and  of  the  sewer  under  such 
roads.  That  imports  that  the  money  is  to  be  paid  for  roads  made 
at  Michaelmas,  1844,  and  that  the  roads  were  to  be  made  before 
that  time,  when  he  is  to  begin  to  pay ;  for  he  is  not  to  pay  for 
making,  but  repairing  the  roads.  It  is  clear,  that,  before  the 
repairs,  and  certainly  before  any  contribution  was  to  be  paid,  the 
roads  to  the  plaintiff's  house  were  to  be  constructed,  and  if  so,  all 
the  roads ;  for  he  is  to  pay  towards  their  repairs.  Then  follows 
the  covenant  in  question.  (His  Lordship  read  the  covenant  set  out 
in  the  declaration.)  Considering  that  this  is  a  building  scheme, 
and  that  there  is  evidence  in  the  case  that  it  is  valuable  for  a 
builder  to  have  the  roads  laid  out  at  first,  it  seems  to  me  that  the 
construction  which  I  put  on  the  language  of  the  covenant  is  the 
true  one,  namely,  that  the  roads  were  to  be  formed  as  soon  as  the 
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Mason  plaintiff's  buildings  were  covered  in,  or,  in  other  words,  that  there 
Cols.  should  be  good  and  suflScient  roads  for  future  houses,  according  to 
the  present  scheme.  But  inasmuch  as  the  plaintiff  has  not  taken 
care  to  tie  up  the  defendants  to  any  precise  plan  of  the  roads,  they 
are  not  bound  to  make  them  according  to  the  design  and  appropria- 
tion referred  to  in  the  recital,  but  only  to  make  good  and  sufficient 
roads.  The  defendants,  therefore,  have  not  satisfied  the  covenant 
by  making  a  road  to  the  plaintiff's  houses  only. 

[  880  ]       Aldbbson,  B.  : 

I  am  of  the  same  opinion. 

PliATT,  B. : 

I  think  that  the  roads  contemplated    by  the  lease  were  those 

contemplated  by  the  genera]  scheme  for  converting  meadow  land  to 

building  purposes,  and  that  the  plaintiff  is  entitled  to  have  saffident 

roads  and  sewers  for  his  convenient  occupation. 

Rule  absolute. 


^8*9-  ELIZABETH  EIIENE  v.  THOMAS  DILKE,  Esq. 

June  25. 
(4  Ex.  388—390  ;  8.  C.  18  L.  J.  Ex.  440.) 

388  1 

-*  If  a  sheriff  wrongfully  seizes  goods  which  are  afterwards  taken  from  him 

by  another  wrong-doer,  the  owner  of  the  goods  may,  in  an  action  against 

the  sheriff,  recover  as  special  damage  the  amount  necessarily  paid  to  the 

other  wrong-doer,  in  older  to  get  back  the  goods. 

Trespass  for  seizing  and  taking  the  plaintiff's  goods.  Pleas,  Not 
guilty,  and  not  possessed. 

At  the  trial,  before  Wilde,  Ch.  J.,  at  the  last  Warwick  Spring 
Assizes,  it  appeared  that  the  defendant  was  Sheriff  of  Warwickshire, 
and  that,  a  writ  of  Jieri  facias  having  issued,  directing  him  to  levy 
on  the  goods  of  a  person  named  Bowen,  with  whom  the  plaintiff 
lived  as  his  wife,  though  not  married  to  him,  the  officer  entered 
Bowen's  house  and  seized,  and,  for  about  a  month,  kept  possession 
of  the  plaintiff's  goods,  supposing  them  to  belong  to  Bowen.  The 
goods  were  never  removed  from  the  house.  Whilst  the  sheriff's 
officer  was  in  possession,  a  Gas  Company  and  a  Water  Company, 
who  had  obtained  warrants  of  distress  against  Bowen,  seized  some 
of  the  goods,  and,  in  order  to  redeem  them  from  these  latter  claims, 
the  plaintiff  was  forced  to  pay  the  sum  of  5Z.  19s.  It  was  contended, 
on  the  part  of  the  defendant,  that  he  was'  not  liable  for  damage 
resulting  from  the  wrongful  act  of  a  third  party,  or,  at  all  events, 
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the  plaintiff  could  only  recover  nominal  damages.    The  learned       Kbbnb 
Jadge   directed  a  verdict  for    the    plaintiff,   with   one    farthing       dilkr. 
damages,  reserving  leave  for  her  to  move  to  increase  the  damages 
to  51.  19«.,   if  the  Court  should  be  of  opinion,  that,  under  the 
circumstances,  that  amount  was  recoverable. 

Humfrey  having  obtained  a  rule  nisi  accordingly, 

Whitehurst  and  MeUor  showed  cause :  [  389  ] 

The  plaintiff  held  herself  out  to  the  world  as  Bowen's  wife,  and 
therefore  cannot  recover  the  damages  resulting  from  a  mistake 
caused  by  her  own  affirmation :  Morgan  v.  Bridges  (i).  Suppose 
the  goods  had  been  again  seized  by  another  person,  while  in  the 
possession  of  the  bailiffs  of  the  Gas  and  Water  Companies,  would 
the  defendant  have  been  liable  for  the  damage  arising  from  that 
seizure  also  ? 

(Aldbrson,  B.  :  The  sheriff's  duty  was  to  restore  the  goods,  and 
if  they  had  been  stolen  whilst  in  his  possession,  the  damage 
sustained  by  the  plaintiff  would  have  been  the  amount  which  she 
was  compelled  to  pay  to  get  similar  goods.) 

That  arises  from  the  sheriff's  obligation  to  take  care  of  goods  in 
his  possession;  but  here  the  Gas  and  Water  Companies  seized 
against  the  will  of  the  defendant.  The  plaintiff  paid  the  5{.  19«.  in 
her  own  wrong,  and  may  recover  it  back  from  them. 

(RoLFE,  B. :  If  a  rich  man  seizes  my  goods,  and  while  in  his 
possession  they  are  taken  away  by  a  pauper  who  runs  off  with  them 
to  America,  have  I  no  other  remedy  but  to  follow  and  sue  him 
there?) 

The  payment  of  the  5Z.  19«.  by  the  plaintiff  was  not  a  necessary 
consequence  of  the  ori<;inal  tortious  act,  but  was  money  obtained 
by  pressure  of  another  wrong-doer.  The  sheriff  had  not  such  a 
possession  of  the  goods  as  would  have  enabled  him  to  maintain 
an  action  against  the  Gas  and  Water  Companies. 

(BoLFB,  B. :  As  at  present  advised,  I  think  he  might.) 

It  is  not  because  a  man  is  a  wrong-doer,  that  he  is  liable  for  all  the 
consequences,  however  remote.  Vicars  v.  Wilcocks  (2),  and  Ward  v. 
Weeks  (a),  show  the  true  principle  to  be,  that  a  wrong-doer  is  only 

(1)  1  B.  A  Aid.  647.  (3)  7  Bing.  211  ;  4  Moo.  A  P.  804). 

(2)  9  B.  B.  361  (8  East,  1). 
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Kkknx       liable  for  the  necessary  and  proximate  consequences  of  his  tortion§ 
DiLKK.      act. 

(Aldbbson,  B.  :  Those  were  cases  of  slander ;  and  in  Vican  v. 
Wilcocks  there  was  no  cause  of  action  without  special  damage. 
Here  it  is  only  a  question  as  to  the  amount  of  damages.) 

[  330  ]  Humfrey  and  MUler  appeared  to  support  the  mle,  but  were  not 

called  upon. 

Aldbbson,  B.  : 

We  are  all  of  opinion  that  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  6L  19«.,  the  price  which  the  plaintiff  was  compelkd 
to  pay  to  redeem  her  goods. 


18*^-  SAUNDERS  V.  TOPP  (I). 

June '22.  ^   ^ 
(4  Ex.  390—396 ;  S.  C.  18  L.  J.  Ex.  374.) 

r  390  1 

^         -^  The  defendant  verbally  agreed  to  buy  some  sheep,  which  he  selected 

from  the  plaintiff's  flock,  and  directed  them  to  be  sent  to  a  field  of  bis. 

which  was  accordingly  done.    Two  days  afterwards  he  sent  his  man  to 

remove  the  sheep  from  the  field  to  his  farm,  which  was  some  miles  distu^t 

and  on  their  arrival  he  counted  them  over,  and  said,  '*It  is  all  rigbt:*' 

Held,  that  this  was  evidence  for  the  jury  of  his  acceptance  of  the  eheep.  $•' 

as  to  satisfy  the  Statute  of  Frauds,  notwithstanding  he  afterwarda  repudi^ 

the  purchase,  and  sent  the  sheep  back  to  the  plaintiff. 

Qucere  whether,  under  the  statute,  there  can  be  an  acceptance  beforp 

delivery. 

Debt,  for  the  price  of  ewes,  lambs,  and  sheep,  sold  and  delivered. 
Plea,  nunqtuim  indebitatus. 

At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  last  Dorchester 
Spring  Assizes,  the  following  facts  appeared :  The  defendant  went 
with  the  plaintiff  to  a  farm  of  the  plaintiff's  at  Lytchett,  and  there 
selected  from  a  flock  forty-five  couple  of  ewes  and  lambs,  which 
he  agreed  to  bay  at  the  price  of  40a.  a  couple.  He  also  selected  a 
stag  sheep  and  a  dry  ewe  at  the  price  of  40«.  each.  These  he 
directed  the  plaintiff's  shepherd  to  send  to  a  field  of  his  at 
Wimbome.  The  plaintiff  had  some  sheep  at  another  farm  of  bif 
called  Morden,  which  the  defendant  had  not  seen ;  and  it  was  in 
the  course  of  the  same  day  agreed  between  them,  that  the  plaintif 
should  send  to  the  defendant  at  Wimborne  two  couple  of  ewes  and 
lambs  from  the  Morden  farm,  at  the  price  of  40«.  a  couple.     The 

(1)  See  now  Sale  of  Goods  Act,  1^93  (56  &  67  Vict  c,  71), «.  4  and  36.— >A.C. 
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plaintiff's  shepherd  accordingly  drove  the  forty-five  couple  of  ewes     sadndbrs 

and  lambs  from  Lytchett  and  the  two  couple  from  Morden,  and        ^^J^^ 

also  the  stag  and  dry  ewe,  to  Wimborne,  and  left  them  there  in  the 

;    defendant's  field.    The  defendant  did  not  see  them  there,  but  two 

days  afterwards  he  sent  his  man  to  fetch  them  to  his  residence,  at 

a  place  called  Martin,  about  fourteen  miles  distant  from  Wimborne. 

On  the  arrival  of  the  sheep  at  Martin,  the  same  afternoon,  the 

.    defendant  saw  them,  and  counted  them  over,  and  said  ''It  is  all 

right.''     He  also  said,  with  respect  to  the  sheep  from  Morden, 

**  They  will  *not  match  very  well  with  those  that  I  have  got."  The       [  •391  ] 

following  day  the  defendant  wrote  to  the  plaintiff,   complaining 

,    thai  the  latter  had  not  sent  the  same  sheep  which  he  had  bought, 

and  stating  that,  unless  the  plaintiff  allowed  a  deduction  of  21.  from 

the  price,  he  would  not  pay  for  them,  and  that  the  plaintiff  might 

take  them  away.     The  plaintiff  insisted  that  the  sheep  were  the 

same,  and  refused  to  make  any  abatement  in  the  price,  whereupon 

the  defendant  sent  the  sheep  back.    It  was  submitted,  on  the  part 

of  the  defendant,  that  the  bargain  for  the  sheep  at  Lytchett  and 

the  sheep  at  Morden  was  one  transaction,  and  the  contract  was 

void  under  the  17th  section  of  the  Statute  of  Frauds  (29  Car.  II. 

c.  S),  there  having  been  no  part  payment  or  acceptance  of  the 

sheep.     The  learned  Judge  ruled,  that  there  was  evidence  of  the 

acceptance  of  the  forty-five  couple,  and  left  it  to  the  jury  to  say 

whether  there  was  a  separate  bargain  for  the  forty-five  couple,  or 

whether  the  whole  were  all  included  in  one  bargain;   and  he 

directed  the  jury  to  find  for  the  defendant,  if  they  thought  that 

there  was  only  one  bargain  for  the  whole;   but  if  they  were  of 

opinion  that  there  had  been  a  separate  bargain  for  the  forty-five 

couple,  then  they  should  find  for  the  plaintiff.   The  jury  found  that 

there  was  a  distinct  bargain  for  the  forty-five  couple  only.    The 

verdict  was  then  entered  for  the  plaintiff,  leave  being  reserved  for 

the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 

opinion  that  there  was  no  evidence  of  acceptance  to  satisfy  the 

{Statute  of  Frauds. 

Crowder,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly, 
against  which 

Barstow  now  showed  cause : 

The  jury  have  found  that  there  were  two  distinct  contracts,  one 
for  the  forty-five  couple,  and  the  other  for  the  two.     There  was 
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Saunders     abundant  evidence  of  the  acceptance  of  the  forty-five.     They  were 

Topp.        ^^^  *only  sent  by  the  defendant's  direction  to  bis  field  at  Wim- 

[  •s»2  ]       borne,   which  of  itself  would  be  a  delivery,  but  the  defendant 

afterwards  sent  his  servant  to  fetch  them  away,  and  bring  them  to 

his  residence  at  Morden,    Dodsley  v.  Varley  (i)  shows  that  those 

facts  are  evidence  of  an  acceptance. 

(Parkb,  B«  :  His  rejecting  them  after  that  would  be  of  no  avail* 
unless  they  were  not  according  to  the  contract.) 

Even  if  the  forty-seven  couple  had  been  purchased  under  one 
contract,  which  the  jury  have  negatived,  acceptance  of  the  forty-five 
couple  would  have  satisfied  the  statute:  Scott  v.  Tlie  Eastern 
Counties  Railway  Company  (2). 

Crowder  and  Montague  Smith,  in  support  of  the  rule : 

There  was  no  evidence  of  acceptance.  The  sheep  were  sent  to  a 
field  which  the  defendant  occupied  at  a  distance  from  his  place  of 
residence.  It  is  true  that  he  sent  his  servant  to  fetch  them  away, 
but  that  was  for  the  purpose  of  examining  them ;  and  when  he  had 
done  so,  he  repudiated  the  bargain.  The  counting  them,  and  saying 
that  they  were  all  right,  only  meant  that  they  were  right  in 
number.  In  Baldey  v.  Parker  (3)  the  defendant  went  to  the  plain- 
tiff's  shop,  and  contracted  for  the  purchase  of  various  articles,  each 
of  which  was  under  the  value  of  lOZ.,  but  the  whole  amounted  to 
701.  A  separate  price  for  each  article  was  agreed  upon  ;  some  the 
defendant  marked  with  a  pencil,  others  were  measured  in  bis 
presence,  and  others  he  assisted  to  cut  from  larger  bulks.  He  then 
desired  that  an  account  of  the  whole  might  be  sent  to  his  house, 
and  went  away.  A  bill  of  parcels  was  accordingly  sent,  and  after- 
wards the  goods,  when  he  refused  to  accept  them ;  and  it  was  held, 
that  there  was  no  delivery  and  acceptance  to  satisfy  the  statute. 

(Pabkb,  B.  :  That  case  is  an  authority  to  show,  that  the  selecting 
particular  articles  does  not  amount  to  a  receipt  within  the  statute, 
[  •398  ]  but  is  *merely  an  agreement  that  the  property  in  the  specific 
articles  shall  pass.  At  common  law,  the  property  would  pass  by 
the  contract  of  bargain  and  sale;  but,  in  order  to  satisfy  the 
statute,  there  must  be  either  a  part  payment  or  an  acceptance  and 
receipt  of  the  goods.) 

(1)  54  R.  R.  652  (12  Ad.  &  El.  6.32).  (3)  26  R.  R.  260  (2  B.  &  C.  37). 

(2)  67  R.  R.  244  (12  M.  &  W.  33). 
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In  the  case  of  a  purchase  from  the  balk,  the  sale  ia  not  complete  saundrrs 
until  a  portion  has  been  delivered  and  accepted.  The  purchaser  r^^pp 
has  a  right  to  have  an  opportunity  of  examining  the  article  delivered 
to  him,  and  of  refusing  it,  if  not  the  same  as  he  purchased :  Hanson 
V.  Annitage  {!).  Here  there  was  a  delivery  at  the  field,  but  no 
acceptance  thereafter ;  for  the  defendant  was  not  present  to  exercise 
an  option,  and  his  servant  was  not  his  agent  to  accept,  but  only  to 
receive  the  sheep.  The  cases  as  to  the  delivery  to  a  carrier  or  a 
wharfinger  are  in  point. 

(Pakke,  B.  :  There  are  authorities  to  show,  that  if  a  person  selects 
and  puts  a  mark  on  a  particular  article,  intending  to  take  posses- 
sion of  it  as  his  own  property,  that  is  evidence  for  the  jury  of  an 
acceptance  :  Hodgson  v.  Le  Brett  (2),  Anderson  v.  Scott  (3).) 

Those  decisions  are  at  variance  with  Baldey  v.  Parker  (4). 

(Parke,  B.  :  That  case  only  decides  that,  under  the  circumstances, 
there  was  no  acceptance  and  receipt.  Here  the  defendant  clearly 
receives  the  sheep,  if  his  selecting  them  is  an  acceptance  of  them. 
In  Hanson  v.  Armitage  (1)  there  was  no  acceptance  by  the  buyer  of 
the  goods.) 

The  receipt  contemplated  by  the  statute  is  a  receipt  with  an  intention 

to  accept  the  goods.     In  Nornian  v.  Phillips  (5)  the  defendant,  a 

builder  at  Wallingford,  gave  the  plaintiff,  a  timber  merchant  in 

London,  a  verbal  order  for  timber,  directing  it  to  be  sent  to  a  certain 

railway  station  to  be  forwarded  to  him  at  Wallingford,  as  had  been 

the  practice  of  the  parties  on  previous  dealings.    The  timber  was 

accordingly  sent,  and  arrived  at  the  Wallingford  station,  of  which 

the  defendant  *was  informed  by  the  railway  clerk,  but  refused  to       [  *^^^  ] 

take  it ;  and  it  was  held,  that  there  was  no  sufficient  evidence  to 

warrant  the  jury  in  finding  such  an  acceptance  as  satisfied  the 

statute. 

(Pakke,  B.  :  There  had  been  no  selection  of  the  timber.) 

The  acceptance  and  receipt  must  be  such  as  to  pass  the  property  in 
the  goods,  so  as  to  enable  the  purchaser  to  maintain  trover.  Here 
the  defendant  merely  directs  that  the  sheep  shall  be  sent  to  him, 
and  he  did  not  receive  tliem  with  the  intention  of  accepting  them. 

(1)  24  R.  R.  478  (6  B.  &  Aid.  557).  (4)  26  B.  B.  260  (2  B.  &  C.  37). 

(2)  1  Camp.  234.  (5)  14  M.  &  W.  277. 

(3)  1  Id.  235,  fi. 
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Sauvdbub     PabkBi  B.  : 
r. 
Topp.  I  am  of  opinion  that  there  was  evidence  for  the  jury  of  the 

acceptance  and  receipt  of  the  forty-five  coaple.    It  is  immaterial 
for  the  present  question  whether  there  was  evidence  of  a  joint  con- 
tract, for  the  plaintiff  is,  at  all  events,  entitled  to  retain  his  verdict 
for  the  forty-five  couple.     To  satisfy  the  Statute  of  Frauds,  there 
must  be  an  acceptance  and  a  receipt  of  the  goods.    A  receipt  implies 
delivery.    The  subject  was  fully  considered  by  this  Court  in  the 
case  of  Farina  v.  Home  (i),  and  the  principles  there  laid  down  are 
correct.    It  is  contended  that,  under  the  statute,  the  acceptance 
must  follow  the  delivery.      That,  however,  it  is  unnecessary  to 
decide ;  for  here  there  is  evidence  to  go  to  the  jury  of  a  subsequent 
acceptance,  since  the  defendant  had  not  merely  an  opportunity  of 
looking  at  the  quality  of  the  sheep  and  selecting  them,  but,  after 
that,  he  directs  them  to  be  sent  to  his  field  at  Wimborne,  and 
instead  of  going  there  to  examine  them,  as  he  was  bound  to  do  if 
he  meant  to  object  to  them,  he  orders  his  servant  to  take  them  to 
another  place,  where  he  receives  them.     So  that  there  was  evidence 
of  an  acceptance  after  the  sheep  were  delivered  at  Wimborne ;  and 
the  jury  might  have  concluded  that  the  subsequent  circumstance  of 
the  defendant  writing  a  letter  to  repudiate  the  contract,  was  a  mere 
[  *S96  ]      after-thought.    If  nothing  had  ^occurred  but  the  transaction  of 
counting  them  over,  and  the  defendant  had  then  laid  by  for  a  fort- 
night or  three  weeks,  the  jury  might  have  found  an  acceptance. 
Here  the  circumstance  of  the  defendant  having  had  full  opportunity 
of  examining  the  quality  of  the  sheep,  and  merely  counting  their 
number  to  ascertain  whether  it  was  right,  coupled  with  the  fact  of 
his  having  actually  selected  them  and  ordered  them  to  be  delivered 
at  his  field,  were  evidence  of  an  acceptance  and  receipt  of  the  sheep, 
even  supposing  the  acceptance  must  necessarily  be  contemporaneous 
with  the  receipt. 

Aldebson,  B.  : 

It  is  not  necessary  to  decide  whether,  under  the  statute,  there 
can  be  an  acceptance  prior  to  the  receipt.  My  present  opinion  is, 
that  the  receipt  contemplated  by  the  statute  is  a  receipt  on  such 
terms  as  denotes  an  acceptance.  I  do  not  agree  with  the  case  of 
Anderson  v.  Scottf  which,  I  think,  required  fuller  consideration. 
There  the  acceptance  was  independent  of  any  receipt,  and  that  is 
not  sufficient  to  satisfy  the  statute.  Here  there  was  evidence  of  an 
(1)  73  li.  K.  43J  (16  M.  &  W.  119). 
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acceptance,  by  the  inspection  and  separation  of  the  sheep  at  the     Saunokbs 

time  when  they  were  in  the  vendor's  possession ;  and  very  sh'ght        xo^pp. 

evidence  of  the  acceptance  of  the  sheep,  when  received,  would  be 

sufficient  to  show  an  acceptance  coupled  with  the  receipt,  because 

they  were  previously  selected  by  the  vendee  himself.    It  is  only  a 

question  of  degree.    In  truth,  the  previous  selection  of  the  sheep  is 

very  material  to  show  the  nature  of  the  acceptance  when  the  sheep 

were  received.    The  defendant  says,  "  It  is  all  right."    If  he  had 

never  seen  the  sheep,  and  there  had  been  no  previous  acceptance, 

his  saying  "  It  is  all  right "  would  have  had  no  eflfect ;  but,  when 

he  had  previously  examined  and  selected  the  sheep,  it  was  for  the 

jury  to  say  whether  he  did  not  mean,  "  These  are  the  sheep  which 

I  selected."      Suppose,  in  the  case  of  a  remarkable  animal,  for 

instance,  a  horse  with  peculiar  spots,  the  vendee  had  *said  "  All       [  *396  j 

right,"  there  could  be  no  doubt  he  would  mean  *'  This  is  the  horse 

I  bought.'*    That  shows  the  whole  question  is  one  of  degree  only ; 

and  the  previous  fact  of  selection  may  well  be  used  as  a  circumstance 

from  which  the  jury  might  properly  infer  an  acceptance  at  the  time 

of  the  receipt. 

EoLFB,  B. : 

I  concur  with  my  brother  Alderson  in  his  doubt  whether,  under 
the  statute,  there  can  be  an  acceptance  before  delivery.  On  that 
point,  however,  it  is  not  necessary  to  give  an  opinion,  because  there 
IS  clearly  evidence  of  an  acceptance  after  delivery. 

Platt,  B.  : 

I  also  doubt  whether  there  can  be  an  acceptance  before  delivery ; 
but  here  there  was  a  distinct  contract  in  regard  to  the  forty-five 
couple,  which  were  sent  to  Wimborne  according  to  the  directions 
of  the  defendant.  He  then  sends  his  drover  to  bring  them  to  a 
distant  place,  where  he  counts  them  over,  and  says,  ''  It  is  all  right.** 
That  is  evidence  for  the  jury  of  an  acceptance  by  the  defendant  of 
the  forty-five  couple  which  he  bargained  for. 

Rule  discharged^ 
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IN    THE    EXCHEQUER    CHAMBER. 


1849.  WILLIAMS  V.  DEACON  and  Othebs. 

•^"^ll.^-  (4  Ex.  397-402.) 

[  S97  ]  xhe  plaintiff's  broker,  by  his  direction,  was  aocostoxned  to    paj  hi^ 

dividends  into  the  defendants'  Bank,  in  London,  to  the  plaintiff's  <a«di:  in 
account  with  K  &  Co.,  bankers  at  Abingdon,  where  the  plaintiff  res^c^ 
On  the  14th  October,  1847,  the  broker  so  paid  into  the  defendants'  Bask. 
127/.  03,  9d,  On  the  15th,  and  before  advice  of  the  receipt  tberec*!. 
K.  &  Co.  stopped  payment.  The  plaintiff  having  sued  the  defendants  fur 
the  sum  so  paid  into  their  Bank :  Held,  in  the  Exchequer  Chamber,  or. 
exception  of  the  ruling  of  the  Judge  at  the  trial,  that  the  payment  into  thr 
defendants'  Bank  was  a  payment  to  £.  &  Co.,  and  that  the  defendants  veiv 
entitled  to  a  verdict. 

This  was  a  bill  of  exceptions  to  the  ruling  of  Pollock,  C.  B.,  on 
the  trial  of  this  cause  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1848.  The  action  was  on  promises,  and  the  declaration 
contained  counts  for  money  lent,  money  had  and  received,  and 
money  due  on  an  account  stated.  The  defendants  pleaded,  that 
they  did  not  promise  ;  upon  which  issue  was  joined. 

The  bill  of  exceptions  stated  the  following  facts  as  proved  at  the 
trial,  on  the  part  of  the  plaintiff :  One  W.  Jackson  Taylor,  during 
seven  or  eight  years,  had  been  in  the  habit  of  receiving  monies  for 
the  plaintiff,  and,  amongst  others,  the  sum  of  1271.  5«.  9d.  half- 
yearly,  being  a  dividend  on  8,0001.  Three-and-a-half  per  Cent 
stock,  belonging  to  the  plaintiff.  For  several  years,  W.  Jackson 
Taylor  had  been  directed  by  the  plaintiff  to  pay  the  sum  so  received 
into  the  hands  of  the  defendants  (who  carried  on  and  still  carry  on 
the  business  of  bankers  in  London),  to  the  plaintiff's  credit  in 
account  with  Messrs.  Enapp  &  Co.,  who  then  carried  on  busings  a> 
bankers  at  Abingdon,  in  the  county  of  Berkshire ;  and  during  all 
the  time  aforesaid,  W.  Jackson  Taylor  had  accordingly  so  paid  all 
sums  so  received  by  him  as  aforesaid,  on  account  of  the  plaintiff, 
into  the  hands  of  the  defendants,  to  the  plaintiff's  credit  in  account 
with  Messrs.  Knapp  &  Co. ;  and  that,  during  the  last  four  years 
and  a  half,  W.  Jackson  Taylor  had  so  done  as  a  matter  of  course, 
and  without  having  received  any  specific  directions  from  tht 
plaintiff  in  that  behalf.  W.  Jackson  Taylor  having  received  the 
said  sum  of  1272.  5$.  9(L  for  such  dividends  as  aforesaid,  on  account 
[  *398  ]  of  'i'the  plaintiff,  in  October,  1847,  that  sum  was,  on  Thursday,  tht 
14th  of  October,  1847,  paid  by  him  to  the  defendants,  by  a  cheque, 
on  which  was  written,  at  the  time  when  it  was  delivered  to  the 
delendanls,  the  words  following :  **  To  the  credit  of  James  Wilhams, 
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Esq.,  in  account  with  Knapp  &  Co.,  Abingdon.     Per  W.  Jackson     Williams 
Taylor."     The  defendants  were,  during  all  the  time  aforesaid,  the      dbacon. 
London  agents  of   Messrs.  Knapp  &    Co.,  as   such   bankers  at 
Abingdon ;  and  the  plaintiff  was,  during  all  such  time  aforesaid, 
and  until  the  stoppage  of  Messrs.  Knapp  &  Co.,  a  customer  of,  and 
kept  an  account  with,  Messrs.  Knapp  &  Co.,  as  such  bankers,  and 
resided  at  or  near  Abingdon  ;  and  he  was  not,  nor  was  W.  Jackson 
Taylor,  during  any  of  the  time  aforesaid,  a  customer  of,  nor  did 
either  of  them  keep  any  account  with,  the  defendants.     On  the 
morning  of  Friday,  the  15th  of  October,  1847,  Messrs.  Knapp  &  Co. 
stopped  payment,  and  did  not  open  their  Bank  for  business  on  or 
after  that  day.    On  Saturday,  the  16th  of  October,  1847,  W.  Jackson 
Taylor  received  a  letter  from  the  plaintiff,  desiring  that,  if  the  said 
sum  of  127Z.  5a.  9d.  had  not  then  been  paid  to  the  defendants,  it 
might  not  be  paid  to  them,  as  Knapp  &  Co.  had  failed ;  and  on  the 
morning  of  the  same  day  the  plaintiff  came  to  town,  and  went  to 
the  defendants'  banking-house,  and  saw  the  manager  of  the  country 
department  of  the  defendants'  business,  and  on  that  occasion  told 
the  manager,  that    he   had    applied   to   the  Abingdon   Bank    to 
know  whether  they  had  any  advice  of  the  payment  of  the  money  ; 
and  finding  they  had  not,  the  plaintiff  demanded  to  have  it  back 
from  the  defendants.    The  manager  thereupon  said,   "  that  he 
could  not  treat  of  such  a  matter  ;  and  that  the  payment  had  been 
advised  in  the  usual  way  by  the  Friday  night's  post;  and  that 
their  custom  was  to  send  daily  advice  to  Messrs.  Knapp  &  Co.  of 
all  monies  received  for  them  during  the  day  previous  to  that  on 
which  such  advice  was  sent ;  that,  if  the  defendants  had  not  been 
creditors,  he  the  manager  might  have  *gone  into  it,  but,  as  it  was,         *'^9^  ] 
it  was  a  question  for  their  solicitors."     It  was  admitted  on  the 
trial,  that  Messrs.  Knapp  &  Co.  committed  an  act  of  bankruptcy 
on  the  morning  of  Friday,  the  15th  of  October,  1847  ;  and  that  a 
fiat  issued  against  them,  founded  on  such  act  of  bankruptcy ;  and 
that,  on  the  morning  of  Thursday,  the  14th  of  October,  1847,  when 
the  banking-house  of  the  defendants  opened  for  business,  Messrs. 
Knapp   &  Co.  were  indebted   to   the  defendants,  on   balance  of 
accounts  between  them,  in  the  sum  of  6,114Z.  Qs. ;  that  afterwards, 
and   on   that  day,  and  before  they  had  any  notice  of  Messrs. 
Knapp  &  Co.  having  stopped  payment,  the  defendants  paid,  by  the 
order  of  Knapp  &  Co.,  divers  sums,  amounting  to  1,4671.  11«.,  and 
received  on  that  day,  on  their  account,  before  they  had  any  such 
notice,  divers  sums,  which  (including  the  said  sum  of  1211.  5$.  9d.) 
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WiLLTAMB  amounted  to  1,2547.  Ss.  The  bill  of  exceptions  then  set  out  some 
Dkacon.  correspondence  between  the  plain tifif's  solicitor  and  the  defendantF, 
upon  the  application  of  the  former  for  a  return  of  the  1277.  5*.  9rf. : 
and  the  defendants,  in  one  of  their  letters  in  reply,  said,  '*  We  did  not 
receive  notice  of  the  stoppage  of  the  Abingdon  Bank  until  the  15tfa  nh.: 
and  consequently,  it  is  not  in  our  power  to  return  the  1277.  Us.  9rf.'' 
Upon  that  evidence,  the  plaintiff's  counsel  insisted  that  the 
plaintiff  was  entitled  to  recover,  if  the  jury  were  satisfied  that  the 
defendants  did  receive  the  money  under  the  circumstances  alK)Te 
mentioned,  and  that  Enapp  &  Co.  stopped  payment  or  became 
bankrupt  before  the  money  had  been  transmitted  to  them,  or 
before  the  defendants  had  advised  Enapp  &  Co.  of  the  receipt 
thereof,  or  before  Enapp  &  Co.  had  received  or  adopted  the  receipt 
of  the  money  by  the  defendants  on  their  behalf ;  which  propositior. 
the  defendants'  counsel  denied,  and  insisted  that  the  said  sum  ot 
money  had  been  paid  to  and  received  by  the  defendants  for  and  oo 
account  of  Messrs.  Enapp  &  Co.,  and  to  their  credit,  and  as  their 
[  'lOO  ]  agents ;  and  that  there  was  *no  privity  of  contract  whatever 
between  the  plaintiff  and  the  defendants;  and  that  the  plaintif 
had  authorised  and  allowed  the  money  so  to  be  paid  to  the  defec- 
dants,  as  such  agents  of  and  to  the  credit  of  Messrs.  Enapp  &  Co. : 
and  that  the  defendants  were  entitled  to  have  the  issue  found  for 
them.  Whereupon  the  Lord  Chibf  Baron  directed  the  jury,  that, 
if  from  the  facts  and  course  of  business  proved  they  were  of  opinion, 
that,  previously  to  the  sum  of  1277.  Bs.  9d.  being  so  paid  to  the 
defendants  on  the  14th  of  October,  1847,  it  had  been  arranged  and 
agreed  between  the  plaintiff  and  Messrs.  Enapp  &  Co.,  that  Messrs. 
Enapp  &  Co.  should  and  would  account  to  the  plaintiff  for  tbe 
money  which  should  from  time  to  time  be  paid  into  the  banking- 
house  of  the  defendants  to  the  plaintiff's  credit  in  account  with 
Messrs.  Enapp  &  Co.,  and  that  the  defendants  should  carry  the 
same  to  the  credit  of  Messrs.  Enapp  &  Co.  in  the  account  between 
them  and  the  defendants,  then  the  jury  ou^ht  to  find  their  verdict 
on  the  issue  joined  in  favour  of  the  defendants.  The  jniv 
thereupon  found  a  verdict  for  the  defendants. 
The  case  was  argued  (i)  by 

WaUon  (with  whom  was  Corrie)  for  the  plaintiff : 
This  payment  was  not,  under  the  circumstances,  an  absolute 

(1)  Before  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Oressw^,  J.. 
Erie,  J.,  and  Williams,  J. 
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and  irrevocable  payment  to  Knapp  &  Co.,  bat  a  payment  subject  to  Williams 
the  contingency  of  their  being  in  a  condition,  when  advised,  to  dkacom. 
receive  the  money.  It  was  paid  into  the  defendants'  Bank  for  the 
purpose  of  being  transferred  to  Enapp  &  Co.,  and  they  might,  on 
receipt  of  advice,  have  refused  to  accept  it.  If,  between  the  time 
of  payment  and  the  stoppage  of  Enapp  &  Co.,  the  situation  of  the 
parties  had  been  altered,  the  case  might  have  stood  on  a  different 
ground.  As  it  was,  the  payment  was  one  which  depended  on  the 
adoption  of  Enapp  &  Go. 

(Cresswbll,  J. :  If  the  ♦plaintiff  agreed  that  the  money,  when      [  '^oi  J 
paid  into  the  defendants'  Bank,  should  be  carried  to  the  credit  of 
Enapp  &  Go.  in  account  between  them  and  the  defendants,  and  it 
was  so  carried,  how  can  he  recover  it  back?) 

In  a  case  of  Stevens  v.  Mcuterman  (i).  Lord  Abingbr,  G.  B.,  ruled 
that  such  a  payment  might  be  countermanded.  The  case  is  without 
authority  in  the  books ;  but,  considering  the  defendants  as  agents 
of  Enapp  &  Go.,  the  general  rule  applies,  that  **  an  agent  is  not 
exempt  from  personal  responsibility,  where  he  chooses,  by  his  own 
act  or  contract,  voluntarily  to  incur  it,  or  where,  from  his  own  con- 
duct or  the  form  of  the  act  or  contract,  it  is  necessarily  implied  or 
created  by  operation  of  law  "  (2).  Thus,  where  an  agent  received 
from  his  principal  abroad  a  bar  of  silver,  and  took  it  to  the  plaintiff, 
a  gold-refiner,  who  melted  it,  and  sent  a  piece  to  an  assayer  to  be 
assayed,  at  the  agent's  expense,  and  then  paid  the  price  according 
to  the  supposed  value,  as  stated  in  the  assayer's  certificate,  which 
proved  incorrect,  it  was  held  that  the  plaintiff  might,  after  having 
offered  to  return  the  bar,  maintain  an  action  for  money  had  and 
received  against  the  agent,  for  the  price  thus  paid  to  him  under  a 
mistake,  although  he  had  forwarded  his  account  to  his  principal 
and  in  it  had  placed  to  the  credit  of  his  principal  the  price  received  : 
Cox  V.  Prentice  (3).  Lord  Ellenborouoh,  Gh.  J.,  there  says,  "  I  take 
it  to  be  clear  that  an  agent  who  receives  money  for  his  principal 
is  liable  as  a  principal,  so  long  as  he  stands  in  his  original  situation, 
and  until  there  has  been  a  change  of  circumstai  ces,  by  his  having 
paid  over  the  money  to  his  principal,  or  done  something  equivalent 
to  it."     BuUer  v.  Harrison  (4)  also  decided,  that  if  money  be  paid  by 

(1)  Not  reported.     It   was   stated  (2)  Story  on  Agency,  sect.  262. 

that  a  bill  of  exceptions  was  tendered  (3)  16  B.  B.  288  (3  M.  A  S.  344). 

to  such  nilinpf ;  but  his  Lordship  died  (4)  Cowp.  565. 
before  it  was  sealed. 
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Williams  mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his 
Dbaoon.  principal,  but  not  paid  over,  an  action  *for  money  had  and  received 
[  *402  ]  will  lie  against  the  agent ;  also,  that  the  mere  passing  such  money 
in  account,  or  making  rest,  without  any  new  credit  given,  fresh  bills 
accepted,  or  further  sum  advanced  for  the  principal  in  consequen(^ 
of  it,  is  not  equivalent  to  a  payment  of  it  over.  In  McCarthy  v. 
Colvin  (1),  the  agent  had  remitted  the  money  according  to  his 
principal's  direction,  and  that  was  considered  equivalent  to  payment. 
Besides,  the  bankruptcy  operated  as  a  revocation  of  the  authority  of 
the  defendants  to  receive  money  on  account  of  their  principal. 

(Maulb,  J. :  If  the  agreement  was,  that  the  defendants  might 
place  the  money  to  the  plaintiff's  credit  in  account  with  Enapp  &  Co., 
and  they  do  so,  Enapp  &  Go.  are  indebted  to  the  plaintiff.  Snppose 
the  plaintiff  had  been  indebted  to  a  third  person,  and  had  allowed 
the  defendants  to  pay  money  which  they  received  on  his  behalf  in 
satisfaction  of  that  debt,  and  they  did  so,  would  not  that  have  been 
equivalent  to  payment  to  him  ?) 

If  Enapp  &  Go.  had  become  bankrupt  on  the  18th,  or  had  died  on 
the  14th,  the  payment  would  have  been  revocable ;  and  it  is  equally 
so,  unless  they  adopt  it  after  advice. 

Martin  (F.  Robinson  with  him)  appeared  for  the  defendants, 
but  was  not  called  upon  to  argue. 

Pattbson,  J. : 

We  are  all  of  opinion  that  the  Lord  Ghief  Baron  was  quite  right, 
and  that  the  point  which  he  put  to  the  jury  was  the  material  point. 
The  question  depends  upon  the  course  of  dealing  between  the 
parties.  The  plaintiff  agrees  with  Enapp  &  Go.  that  the  money 
shall  be  received  by  them  from  his  broker,  and  that  the  broker  shall 
pay  it  to  them  through  the  London  Bank — not  that  the  specific  ear- 
marked money  which  was  paid  in  shall  be  sent.  Then,  the  moment 
the  money  is  paid  into  the  London  Bank,  it  is  paid  to  Enapp  &  Co. 
The  matter  is  perfectly  clear. 

Judgment  affirmed. 

(1)  48  E.  R.  606  (9  Ad.  &  El.  607). 
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IN  THE  COURT  OP  EXCHEQUER 


The   great   NORTHERN   RAILWAY  COMPANY  v.       m9. 

KENNEDY.  ^^U^ 

(4  Ex.  417—126;  S.  C.  19  L.  J.  Ex.  11;  7  DowL  &  L.  197  ;  13  Jur.  1008;        [  4>7  ] 

6  Rail.  Cas.  5.) 

The  power  given  by  the  Companies  Clauses  Consolidation  Act  (8  &  9  Vict, 
c.  16,  s.  29)  to  declare  shares  forfeited  for  non-payment  of  calls,  is  not  an 
alternative  remedy  with  the  right  of  action  for  calls;  and  therefore  a 
declaration  of  forfeiture  cannot  be  pleaded  in  bar  to,  or  to  the  further 
maintenance  of,  such  action. 

Debt.  The  declaration  stated,  that  the  defendant,  after  the 
making  of  "  The  Great  Northern  Railway  Act,  1846,"  and  before 
and  at  the  times  of  the  making  of  the  calls  thereinafter  mentioned, 
was  and  still  is  the  holder  of  divers,  to  wit,  156  shares  in  the  said 
Company ;  and  before  the  commencement  of  the  suit,  to  wit,  on  &c., 
was  and  still  is  indebted  to  the  Company  in  a  large  sum  of  money, 
to  wit,  1,6272. 10^.,  in  respect  of  five  calls  upon  the  said  shares,  to 
wit,  (specifying  them) ;  whereby  and  by  reason  of  the  said  Act,  and 
of  the  Companies  Clauses  Consolidation  Act,  1845,  actio  accrevit,  &c. 
Breach,  non-payment. 

Plea,  puis  dairein  continuance^  that  the  Company  ought  not 
further  to  maintain  their  action,  because  the  defendant  says,  that 
after  the  failure  by  the  defendant  to  pay  the  calls  in  the  declaration 
mentioned,  and  more  than  twenty-one  days  before  the  making  of 
the  declaration  of  forfeiture  hereinafter  mentioned,  to  wit,  on  &c., 
the  directors  of  the  Company  caused  a  certain  notice  in  writing, 
♦bearing  date  &c.,  to  be,  and  the  same  was  then  duly  transmitted  C  *^'®  ^ 
by  the  post,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  to  the  usual  place  of  abode  of  the  defendant,  he  the 
defendant  then  being  the  holder  and  proprietor  of  the  shares  in  the 
declaration  mentioned,  and  being  the  person  appearing  by  the 
register  of  shareholders  of  the  Company  to  be  such  proprietor  of 
the  said  shares;  whereby  the  directors  then  gave  notice  to  the 
defendant  of  the  intention  of  them  the  directors,  after  twenty-one 
days  from  the  date  of  the  said  notice,  to  declare  the  said  shares  in 
respect  of  which  the  calls  in  the  declaration  mentioned  were  then 
ho  payable,  forfeited,  and  to  take  the  steps  necessary  for  having  the 
forfeiture  thereof  confirmed.  That  afterwards,  and  more  than 
twenty-one  days  after  the  giving  the  said  notice  to  and  the  receipt 
of  the  same  by  the  defendant,  and  after  the  expu*ation  of  two  months 


Kennedy. 
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Great       and  npwards  from  each  and  every  of  the  said  days  on  or  before 
r^tlw^t'S).  which  the  said  several  calls  in  the  declaration  mentioned  were  <^- 
respectively  appointed  to  be  paid  as  therein   mentioned,  to  vit 
on  &c.,  the  directors  did,  in  pursuance  of   the    said   notice,  ai:«i 
according:  to  the  form  of  the  statute  in  such  case  made  and  provide'^ 
proceed    to  declare,  and  did  then  duly   declare  the    said   shares 
forfeited.     That  afterwards,  and  more  than  fourteen  days  befrr^ 
the  holding  of  the  general  meeting  of  the  Company  theremafter 
mentioned,  to  wit,  on  &c.,  public  notice  was  given  by  the  dirEctrr= 
of  the  Company  of  the  said  meeting,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to  wit,  by  advertiseiD<rii: 
then  duly  published  in  that  behalf,  specifying  the  place,  the  da^. 
the  hour  of  the  said  meeting,  and  the  purposes  for  which  the  ^mf 
was  called.     That  afterwards,  and  more  than  fourteen  days  ftft^r 
the  said  last-mentioned  notice,   and  after  the  expiration  of  t¥* 
months  and  upwards  from  the  day  on  which  the  said  notice  of  tbe 
said  intention  to  make  such  declaration  of  forfeiture,  had  been  ac^ 
L  '-^^^  ]       was  80  given  as  aforesaid,  and  after  *the  last  pleading  in  this  sT-.it, 
and  within  eight  days  now  last  past,  to  wit,  on  Ac.,  an  extraordrairr 
general  meeting  of  the  shareholders  of  the  Company  was  in  pursuant't 
of  the  said  last-mentioned  notice  duly  held,  according  to  the  fom 
of  the  statute  in  such  case  made  and  provided,  at  a  certain  place  b 
the  city  of  London,  called,  to  wit,  the  *'  London  Tavern,"  for  tV 
purpose,  amongst  other  things,  of  confirming  the  forfeiture  declare! 
by  the  said  directors  of  certain  shares  in  the  Company,  upon  ishiek 
calls  were  then  in  arrear,  and,  amongst  others,  of  the  said  shares  •  f 
the  defendant  in  the  declaration  mentioned.    That,  at  the  said  meet- 
ing, and  after  the  last  pleading  in  this  suit,  and  within  eight  days  k-: 
past,  to  wit,  &c.,  the  calls  in  the  declaration  mentioned  then  beir: 
and  remaining  wholly  due  and  payable,  and  in  arrear  and  nnpak^ 
and  the  said  meeting  being  then  and  there  duly  constituted  in  its 
behalf,  and  a  quorum  of  shareholders  in  the  said  Company,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  beir: 
then  and  there  present,  the  said  forfeiture  of  the  shares  of  the  defen- 
dant in  the  declaration  mentioned  was  duly  confirmed  by  the  saM 
Company,  according  to  the  form  of  the  statute  in  such  case  mai> 
and  provided,  and  the  said  shares  of  the  defendant  thereupon  tbr 
became  and  were  forfeited  ;  and  thereupon  also,  at  the  said  meetinf . 
the  said  Company,  according  to  the  form  of  the  said  statute,  then  madr 
a  certain  order,  directing  the  said  shares  so  forfeited  as  aforesaid  tc 
be  disposed  of  for  the  purpose  of  raising  the  capital  represented 
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by  such  shares,  to  wit,  by  issuing  in  lieu  of  each  of  the  said 
shares  two  scrip  shares  of  121.  10«.  each ;  of  all  which  premises  the 
defendant  then  had  due  notice,  and  then  assented  to  and  acquiesced 
in  the  said  forfeiture  and  disposal  of  his  said  shares.  Verification. 
The  plaintiff  demurred  specially,  on  the  ground  that  the  declaration 
of  forfeiture  was  not  stated  to  have  occurred  within  eight  days  since 
the  last  pleading ;  but  the  principal  "^point  argued  was,  that  the 
forfeiture  of  the  defendant's  shares  did  not  prevent  the  plaintiffs 
from  recovering  by  action  the  arrears  of  calls  due  at  the  time  of 
such  forfeiture,  and  still  unpaid. 


Great 

nobtukum 
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r, 
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Phipson,  in  support  of  the  demurrer : 

The  plea  contains  no  averment  that  the  forfeiture  of  the  shares 
has  been  accepted  in  satisfaction  and  discharge  of  the  claim  for 
calls ;  therefore  the  question  is,  whether,  under  the  provisions  of 
the  Companies  Clauses  Consolidation  Act,  (8  &9  Vict.  c.  16),  which 
is  incorporated  with  the  special  Act  (9  &  10  Vict.  c.  Ixxi.),  a  declara- 
tion of  forfeiture  precludes  the  Company  from  suing  for  calls  upon 
the  shares  in  respect  of  which  the  forfeiture  has  been  declared. 
The  8  &  9  Vict.  c.  16,  contains  two  series  of  sections,  the  one  relating 
to  the  enforcement  by  action  of  payment  of  calls,  the  other  to  the 
forfeiture  of  shares.  The  material  sections  are  the  25th,  29th,  81st, 
84th,  and  85th  (1).    The  substance  "^of  those  enactments  is,  that  the 


(1)  Sect.  25.  **lf  at  any  time  ap- 
pointed by  the  Company  for  the 
pa>  ment  of  any  call  any  shareholder 
fail  to  pay  the  amount  of  such  call,  it 
shall  be  lawful  for  the  Company  to 
sue  such  shareholder  for  the  amount 
thereof  in  any  court  of  law  or  equity 
Laving  competent  jurisdiction,  and  to 
recover  the  same,  with  lawful  interest 
from  the  day  on  which  such  caU  was 
payable." 

•Sect.  29.  '*lf  any  shareholder  fail 
to  pay  any  call  payable  by  him, 
together  with  the  interest,  if  any,  that 
shall  have  accrued  thereon,  the  direc- 
tors, at  any  time  after  the  expiration 
of  two  months  from  the  day  appointed 
for  payment  of  such  call,  may  declare 
the  share  in  respect  of  which  such  caU 
was  payable  f oi-f eited,  and  that  whether 
the  Company  have  sued  for  the  amount 
of  such  caU  or  not." 

Sect.  31.  "The  said  declaration  of 
forfeiture  shall  not  take  effect  so  as  to 


authorise  the  sale  or  other  disposition 
of  any  share  until  such  declaration 
have  been  confirmed  at  some  general 
meeting  of  the  Company  to  be  held 
after  the  expiration  of  two  months  at 
the  least  from  the  day  on  which  such 
notice  of  intention  to  make  such 
declaration  of  forfeiture  shall  have 
been  given ;  and  it  shall  be  lawful 
for  the  Company  to  confirm  such 
forfeiture  at  any  such  meeting,  and 
by  an  order  at  such  meeting,  or  at 
any  subsequent  general  meeting,  to 
direct  the  share  so  forfeited  to  be  sold 
or  otherwise  disposed  of." 

Sect.  34.  '*  The  Company  shall  not 
sell  or  transfer  more  of  the  shares  of 
any  such  defaulter  than  will  be 
sufficient,  as  nearly  as  can  be  ascer- 
tained at  the  time  of  such  sale,  to  pay 
the  arrears  then  due  from  such  de- 
faulter on  account  of  any  calls,  together 
with  interest  and  the  expenses  attend- 
ing   such   sale    and    declaration    of 


[  •«!  J 


6S8 


1849.    EX.     4  EX.  421—422. 


Li. 


Great 

North BBK 

Bailwat  Co, 

r. 

Kbmnbdt. 


[  ♦422  J 


Company  has  a  right  to  declare  shares  forfeited,  but  the  owner  maj, 
before  sale,  redeem  them ;  consequently,  a  declaration  of  forfeita:? 
does  not,  per  *e,  operate  as  an  extinguishment  or  dischai^e  of  thr 
debt.  There  is  nothing  in  the  Act  to  show  that  the  one  mode  d 
proceeding  is  to  be  exercised  instead  of  the  other,  and  there  is  i 
reason  for  inferring  that  the  Legislature  intended  that  the  oix 
remedy  should  be  alternative  with  or  a  substitution  for  the  other. 
These  private  Acts  are  mere  contracts  entered  into  by  the  shareholdtr^ 
with  each  other,  giving  the  directors  certain  powers,  and  sanctioDt-J 
by  the  Legislature. 

(Pollock,  C.  B.  :  If  your  argument  be  correct,  would  it  notM-' 
that  a  shareholder  who  chose  to  come  forward  and  pay  the  cau- 
before  his  shares  were  sold,  might  have  them  back,  but  if  he  y^ 
the  calls  under  compulsion  of  an  action  he  could  not  ?) 

That  is  by  no  means  clear.  The  Legislature  seems  to  hm 
assimilated  a  defaulting  shareholder  to  an  ordinary  tenant  wb 
has  committed  a  forfeiture  by  non-payment  of  rent.  A  lessor  may 
maintain  an  action  for  rent  in  arrear,  notwithstanding  he  b^^ 
re-entered:  Pe;mawt'«  case  (i). 

(Aldbrson,  B.  :  According  to  your  view,  would  there  not  be  a 
difficulty  in  fulfilling  the  requisites  of  the  26th  section ;  for,  af^ 
forfeiture  of  his  shares,  how  is  the  party  any  longer  the  holder  oi 
them?) 

It  is  only  necessary  to  prove  at  the  *trial,  that  the  defendant  ^^ 
the  holder  of  shares  at  the  time  the  call  was  made :  The  Belfast  a 
Railway  Company  v.  Strange  (2). 

(Alderson,  B.  :  That  is,  in  order  to  make  him  liable ;  but  tb* 
case  is  no  authority  to  show  that  if  there  be  a  forfeiture  of  the 
shares  after  action  brought,  the  Company  may  nevertheless  soe  for 
the  calls. 


forfeiture ;  and  if  the  money  produced 
by  the  sale  of  any  such  forfeited  shares 
be  more  than  sufficient  to  pay  all 
arrears  of  calls,  and  interest  thereon 
due  at  the  time  of  such  sale,  and  the 
expenses  attending  the  declaration  of 
forf eitui'e  and  sale  thereof,  the  surplus 
shaU,  on  demand,  be  paid  to  the 
defaulter.'' 
Sect.    3d.     **If   payment    of   such 


an-ears  of  calls,  and  int«reet  and  ex- 
penses, be  made  before  any  sbire  ^^ 
forfeited  and  vested  in  the  ComjMii'y 
shall  have  been  suld,  such  share  £^ 
revert  to  the  party  to  whom  the  sao* 
belonged  before  such  forfeitnre*  i> 
such  manner  as  if  such  calls  bid  beec 
duly  paid." 

(1)  3  Co.  Rep.  64. 

(2)  1  Ex.  739. 
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Parke,  B.  :  In  the  case  of  landlord  and  tenant,  a  re-entry  by  the       Qhkat 
landlord  is  no  satisfaction  of  the  rent  in  arrear ;  but,  under  this  railway  Co. 
Act  of  Parliament,  if  the  Company  sold  the  shares,  and  received     ggJ^iBDy 
the  amount  of  the  calls,  would  there  not  then  be  an  end  of  the 
action  ?) 

The  29th  section  empowers  the  directors  to  declare  the  shares 
forfeited,  "and  that  whether  the  Company  have  sued  for  the 
amount  of  such  call  or  not."  In  Giles  v.  Hutt{i)f  the  language  was 
in  the  disjunctive ;  namely,  that  the  Company  might  sue  or  declare 
a  forfeiture  of  the  shares ;  and  it  was  held,  that  the  remedy  being 
alternative,  the  Company  could  not  adopt  one  and  then  resort  to 
the  other.  Here  the  powers  are  correlative.  In  the  case  of  The 
Edinburgh  dtc.  Railway  Company  v.  Hebblewhite  (2),  the  private  Act 
in  terms  gave  the  directors  an  option  only,  and  it  further 
expressly  declared,  that  the  forfeiture  of  the  shares  should  be  an 
indemnity  to  the  proprietor  against  any  action.  Also,  in  The 
London  and  Brighton  Railway  Company  v.  Fairclough{s)f  the 
directors  had  an  option  only.  (He  then  argued  that  the  shares 
were  forfeited,  not  by  the  confirmation  but  by  the  declaration  of 
forfeiture,  and  that  was  not  stated  to  have  taken  place  within  eight 
days  since  the  last  pleading.) 

Maynard,  contra  : 

The  cases  of  The  Edinburgh  dc.  Railway  Company  v.  Hebblewhite^ 
2tnd  Giles  v.  Huttj  show  that,  if  the  remedy  is  alternative,  this  plea 
is  good  ;  the  mere  bringing  an  action  is  no  adoption  of  that  form 
)f  remedy,  and  there  is  no  complete  election  until  judgment.  ♦But  [  '^^^  J 
ihe  remedy  by  forfeiture  is  complete  when  the  declaration  of  for- 
feiture has  been  confirmed  at  some  general  meeting :  The  Edinburgh 
Cc.  Railway  Company  v.  Hebblewhite.  Here,  therefore,  the  first 
complete  election  was  the  remedy  by  forfeiture,  and  that  rendered 
lie  action  a  nullity.  The  26th  section  of  the  8  &  9  Yict.  c.  16, 
vhich  prescribes  the  form  of  declaration  in  an  action  for  calls,  is 
ixponent  of  the  condition  required  by  the  Act  to  make  the  defen- 
lant  liable ;  viz.  that  he  is  the  holder  of  shares.  The  meaning  of 
he  27th  section  is,  that  it  shall  be  sufficient,  prima  facie,  to  prove 
hat  the  defendant  was  a  shareholder  at  the  time  the  call  was 
aade ;  but  he  may,  nevertheless,  show  that  he  has  ceased  to  be  so 
^y  the  Company's  own  Act.    That  such  is  the  proper  construction 

(1)  3  Ex.  18.  (3)  58  B.  R  520  (2  Man.  &  G.  674 ;  3 

(2)  6  M.  &  W.  707.  Scott,  N.  E.  68). 
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Obbat       appears  by  the  16th  section,  which  prohibits  any  transfer  of  shares 
Railwa Y^o    *^^^  *  ^*^  made  until  the  call  is  paid.     Therefore,  if  a  forfeiture 
r.  before  action  brought  would  be  good  answer  to  the  action  for  calls, 

the  forfeiture  may  be  pleaded  puis  darrein  continuance,  it  it  takes 
place  while  the  action  is  pending.  The  words  in  the  29th  sectiou, 
*'  and  that  whether  the  Company  have  sued  for  the  amount  of  such 
call  or  not,"  only  mean  that  the  Company  shall  not,  by  com- 
mencing an  action,  be  taken  to  have  made  a  complete  election  iu 
favour  of  that  remedy,  so  as  to  preclude  them  from  declaring  a 
forfeiture  according  to  the  plaintiff's  construction.  To  justify  the 
argument  on  the  other  side,  the  language  should  have  been, 
*'  whether  the  Company  have  sued  and  recovered  or  not."  More- 
over, in  the  25th  section,  which  gives  the  remedy  by  action,  the 
words  used  are  **  sue  and  recover ;  "  and  if  it  had  been  intended  by 
the  29th  section  to  give  both  remedies,  the  Legislature  would  have 
introduced  corresponding  words  in  the  25th  section,  and  have 
enabled  the  Company  to  sue  and  recover  *'  whether  there  had  been 
a  forfeiture  or  not.''  The  use  of  different  terms  in  the  25th  and 
29th  sections,  viz.  '*  sued  "  in  the  latter,  and  ''  sue  and  recover  '*  iu 
the  former,  shows  that  it  was  not  intended  that  the  Company 

[  •424  ]  should  both  ^recover  and  forfeit.  There  is  no  provision  giving  the 
defaulting  party  a  right  to  redeem  the  shares  when  the  amount  of 
the  calls  is  recovered  by  action.  Pennant's  case  (i)  has  no  apph- 
cation ;  for  a  lease  is  forfeited  for  condition  broken,  and  that  is  no 
discharge  of  the  rent.  The  S4th  section  gives  no  power  to  the 
Company  to  reimburse  themselves  the  costs  of  the  action ;  and  the 
amount  of  the  calls,  interest,  expenses  of  sale,  and  declaration  of 
forfeiture,  may  be  all  satisfied  before  the  action  is  terminated ;  iu 
which  case  they  must  hand  over  the  surplus.  Are  they  then  to  go 
on  increasing  costs  ?  There  is  no  provision  in  the  Act  for  making 
it  known  to  the  defaulting  party  whether  his  shares  are  sold,  or  for 
what  they  may  have  sold ;  so  that,  if  the  remedies  are  concurrent, 
there  would  be  opportunities  for  fraud,  by  selling  the  shares  under 
value,  and  proceeding  with  the  action.  The  plea  discloses  a  good 
accord  and  satisfaction ;  since  it  appears  that  the  shares  are  no 
longer  redeemable,  having  been  converted  into  other  shares.  Then 
what  is  to  become  of  those  shares?  for  the  statute  contains  uo 
provision  to  meet  such  a  case.  If  the  argument  on  the  other  8id« 
is  well  founded,  the  Company  might  recover  judgment,  and  then 
declare  a  forfeiture,  notwithstanding  the  debt  was  merged  in  the 

(I)  3  Co.  liep.  (i4,  V.  2. 
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judgment.     (He  then  argued,  as  to  the  other  objection,  that  the       Great 
forfeiture  was  not  complete  until  conformation.)  railway^. 

Phipson  was  not  called  upon  to  reply.  Kknnedt. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
words  in  this  Act  are  cumulative,  and  consequently  the  Company 
are  not  precluded  from  suing.  In  the  case  of  Oiles  v.  Hutt  the 
language  of  the  Act  required  a  different  construction.  On  the 
other  point  it  is  unnecessary  to  give  an  opinion. 

Parke,  B.  :  [  425  ] 

I  concur  in  opinion.  This  case  differs  from  Oilea  v.  Hutt,  for 
there  the  deed  in  express  terms  gave  the  directors  an  alternative 
remedy,  either  to  sue  for  the  calls  or  to  declare  the  shares 
forfeited ;  and  the  Court  held  that,  having  proceeded  to  judgment, 
they  had  elected  one  of  the  two  remedies,  and  were  not  entitled  to 
the  other.  Whether,  if  they  had  brought  the  action  only,  that 
would  have  been  an  election,  was  not  decided.  Here  the  whole 
question  is,  whether  a  declaration  of  forfeiture  of  shares  is  an 
alternative  remedy ;  and  I  am  of  opinion  that  it  is  not.  Looking  at 
the  8  &  9  Vict.  c.  16,  it  is  clear  from  the  29th  section,  which 
enables  the  Company  to  declare  shares  forfeited,  that  it  is  not  an 
alternative  remedy,  but  only  a  further  security  for  the  calls,  in  the 
nature  of  a  mortgage  or  pledge.  Until  the  Company  have  finally 
disposed  of  the  shares,  and  are  satisfied  the  debt  and  costs; 
tliey  may  continue  the  action :  for  I  think  they  have  a 
right  to  go  on  until  they  have  also  been  paid  the  costs. 
TVhen  they  have  sold  the  shares,  and  converted  them  into 
money,  the  defendant  would  be  entitled  to  credit  to  the  extent 
of  the  amount  for  which  the  shares  sold.  Mr.  Maynard  asks, 
^hat  is  to  be  done  if  the  forfeited  shares  are  converted  into 
other  shares  ?  In  that  case,  the  defendant  would  be  entitled  to  the 
benefit,  in  satisfaction  pro  tanto ;  so  that,  on  applying  to  the  Court 
to  stay  proceedings,  on  payment  of  the  portion  of  the  debt  and  costs 
beyond  the  value  of  the  new  shares,  the  Court  would  stay  the  pro- 
ceedings accordingly.  But  until  actual  satisfaction,  there  is  no  bar 
to  an  action  for  the  amount  of  calls. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.      The    29th  section  enables  the 
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OxBAT       directors  to  declare  shares  forfeited,  if  any  shareholder  fail  to  pav 

KOKTHERN 

Railway  Co.  ^^J  call,  "and  that,  whether  the  Company  have   sued  for  the 

Kbnmedt.     *°iou°t  ot  such  call  or  not."     Then,  if  they  may  do  the  two  things, 

the  one  must  be  cumulative  upon  the  other.     I  agree  with  mr 

[  *^26  ]       brother  Parke,  *that  where  the  forfeited  shares  are  converted  into 

other  shares,  the  defendant  would  be  entitled  jn-o  tan  to  to  the 

benefit  of  that  security. 

RoLFE,  B. : 

It  is  clear,  from  the  language  of  the  84th  and  85th  sections,  tha: 

the  declaration  of  forfeiture  is  in  the  nature  of  a  mortgage.     The 

Company  are  not  to  sell  more  of  the  shares  than  will  be  sufficient, 

as  nearly  as  can  be  ascertained,  to  pay  the  arrears  of  calls,  together 

with  interest  and  expenses ;  and  if  there  be  any  surplus,  it  is  to  be 

paid  to  the  defaulter,  who  has  a  right  to  redeem  at  the  last  momeni 

before  sale.    That  shows  that  the  forfeited  shares  are  a  securitj 

only  until  payment. 

Judgment  for  the  plaintifs. 


1849.       The  BIRKENHEAD,   LANCASHIRE,   and   CHESHIRE 
^—'        JUNCTION  RAILWAY  COMPANY  v.  BROWNRIGG. 

f  *^^  ^  (4  Ex.  426—429;  S.  0.  19  L.  J.  Ex.  27  ;  13  Jur.  943.) 

In  an  action  for  railway  calls,  the  declaration  stated,  that  the  defendant? 
were  and  still  are  the  holders  of  shares,  and  being  such  holdera,  were.  :&t 
the  commencement  of  the  suit,  and  still  are  indebted  to  the  Company  in  the 
amount  of  the  calls.  The  defendants  pleaded  nunquam  indehitattu  only  : 
Held,  no  admission  that  the  defendants  were  shareholders. 

Shares  were  allotted  to  £.  and  T.,  and  another,  as  trustees,  and  their  nanws 
were  entered  on  the  alphabetical  list  of  shareholders,  pursuant  to  the  S  &  9 
Yict.  c.  16,  s.  9,  but  the  sealed  register  described  the  holders  of  the  share? 
to  be  "  B.  and  others."  The  secretary  notified  to  B.  the  allotment  of  the 
shares,  and  B.  wrote  in  reply  accepting  them :  Held,  that  the  sealed  register 
only  is,  by  the  8  &  9  Vict.  c.  16,  s.  28,  made  primd/aa'e  evidence  of  a  partr 
being  a  shareholder  ;  that  here  it  was  no  evidence  against  T.,  who  was  nut 
individually  named  in  it ;  and  that  there  was  no  proof  that  T.  agreed  to 
accept  the  shares  allotted  to  him  and  his  co- trustees. 

Dbbt.  The  declaration  stated,  that  the  defendants,  before  and 
at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  &c.« 
were  and  still  are  the  holders  of  divers,  to  wit,  twenty  shares  in 
the  said  Company,  and,  being  such  holders  as  aforesaid,  were  at 
the  time  of  the  commencement  of  this  suit,  and  still  are,  indebted 
to  the  said  company  in  a  large  sum  of  money,  to  wit,  145/.. 
in  respect  of  five  several  calls   upon  each  of   the  said   8hare>. 
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theretofore  duly  made  by  the  said  Company  &c.  (specifying  them) ;      Birkkn- 
whereby,  and  by  reason  of  the  said  sum  of  145L  being  and  remain-  cashibk,amd 
ing  wholly  unpaid  to  the  plaintiffs,  an  action  hath  accrued  to  the     Junot/ok 
♦plaintiffs  by  virtue  of  the  Companies  Clauses  Consolidation  Act,  Railway  co. 
1845,  and  the   Birkenhead,   Lancashire,  and   Cheshire  Railway  Brownbioo. 
Company's  Act,  1846,  to  demand  from  the  defendants  the  said  sum       [  ^^^7  ] 
of  145Z.    Breach,  non-payment. 
Plea,  nanqtiam  indebitatus. 

At  the  trial,  before  Maule,  J.,  at  the  last  Cheshire  Assizes,  it 
appeared  that,  on  the  formation  of  the  Railway  Company,  in  1846, 
2,000  shares  were  allotted  to  the  Birkenhead  Dock  Company,  to 
be  distributed  among  their  shareholders.    The  two  defendants 
and  another  person  were  shareholders  of  the  latter  Company,  as 
trustees  of  one  Mackie,  and  in  that  capacity  twenty  of  the  shares 
were  allotted  to  them.    That  was  notified  to  the  defendant  Brown- 
rigg,  by  a  letter  from  the  secretary  of  the  Railway  Company,  on 
1st  of  August,  1846 ;  and  on  the  5th  he  wrote  in  answer,  accept- 
ing the  shares  for  himself  and  his  co-trustees.    In  the  alphabetical 
register  of  shareholders,  the  names  of  the  three  trustees  were 
entered  as  the  holders  of  the  twenty  shares  ;  but  in  the  sealed 
register  made  out  pursuant  to  the  8  &  9  Yict.  c.  16,  s.  9,  instead  of 
its  being  a  faithful  transcript  of  the  alphabetical  register,  the  shares 
were  entered  as  held  by  "  Brownrigg  and  Others."    The  secretary 
of  the  Railway  Company  swore  that  the  latter  entry  related  to  the 
same  persons   as   the  entry  in  the  alphabetical  register.    Upon 
these  facts  the  defendants'  counsel  submitted  that  there  was  no 
evidence  against  the  defendant  Taylor.     The   plaintiffs'  counsel 
contended,  that  the  fact  of  his  being  a  shareholder  was  admitted  by 
the  pleadings.    The  learned  Judge  was  of  a  contrary  opinion,  and 
he  directed  the  jury  to  find  a  verdict  for  the  defendants,  reserving 
leave  for  the  plaintiffs  to  move  to  enter  a  verdict  for  the  amount  of 
the  calls. 

Welsby  now  moved  accordingly : 

It  is  admitted  by  the  pleadings  that  the  defendants  are  share- 
holders.   The  declaration  does  not  follow  the  statutory  form,  but 
alleges  that  the  defendants,  as  such  shareholders  as  before  men- 
tioned, *''  were,  at  the  commencement  of  the  suit,  and  still  are  "      [  *428  ] 
indebted.    •     ♦    * 

(Pabkb,  B.  :  Xftnqnam  indebitatus  puts  in  issue  all  matters  of  fact 

41—2 


644 


1849.    EX.     4  EX,  428—429. 


fR.B. 


BlBKBN- 

HBAD,  LAN- 

OASHIUS,AVD 

CHR8HIRB 

Junction 
Railway  Co. 

r. 
Brownrigg. 


•429] 


which  lead  to  the  conclusion  that  the  defendant  is  indebted ;  conse- 
quently, the  fact  of  the  defendant  being  a  shareholder  was  in  issne.) 

There  was  some  evidence  of  the  defendant  Taylor  being  a  share- 
holder. The  28th  section  enacts,  that  "  the  production  of  the 
register  of  shareholders  shall  be  primd  facie  evidence  of  such 
defendant  being  a  shareholder,  and  of  the  number  and  amount  of 
his  shares."  Then  the  question  is,  what  is  there  meant  by  "  the 
register  of  shareholders."  The  9th  section  requires  the  Company  to 
keep  a  book,  to  be  called  the  ''  register  of  shareholders,"  in  which 
shall  be  entered  the  names  of  the  persons  entitled  to  shares, 
together  with  the  number  of  shares  such  shareholders  are  entitled 
to,  and  the  amount  of  subscriptions  paid  on  such  shares;  and 
the  surnames  of  the  shar^olders  shall  be  placed  in  alphabetical 
order,  and  such  book  shall  be  authenticated  by  the  common 
seal  of  the  Company  being  af&xed  thereto.  Here  the  alphabetieid 
register  contained  the  names  of  both  the  ^defendants;  and  the 
28th  section  makes  no  mention  of  the  sealed  register. 

(Parke,  B.  :  It  must  mean  the  sealed  register ;  and  on  the  face 
of  it  there  was  no  evidence  against  Taylor. 

Alderson,  B.  :  It  is  a  strong  measure  to  make  a  book  kept  by  the 
Company  evidence  against  third  persons;  and  therefore  the  requisites 
of  the  statute  ought  to  be  strictly  pursued.) 

The  notification  to  Brownrigg  by  the  secretary  of  the  Company,  and 
his  reply,  was  evidence  against  both  defendants  under  the  ISTth 
section,  which  enacts,  that  ''  all  notices  directed  to  be  given  to  the 
shareholders  shall,  with  respect  to  any  share  to  which  persons  are 
jointly  entitled,  be  given  to  whichever  of  the  said  persons  shall  be 
named  first  in  the  register  of  shareholders;  and  notice  so  given 
shall  be  sufficient  notice  to  all  the  proprietors  of  such  share.*' 


(Aldbrson,  B. 
interested.) 


But  it  must  first  be  proved  that  they  are  jointly 


Parke,  B.  : 

The  learned  Judge  was  correct  in  his  ruling.  The  plea  of  never 
indebted  puts  in  issue  all  the  material  allegations  in  the  dedara- 
tion,  and  it  is  a  material  allegation  that  the  defendant  was  a 
shareholder  at  the  time  the  call  was  made.  With  respect  to  the 
other  point,  it  is  the  sealed  register  which  is  made  primd  facie 
evidence  of  a  person  being  a  shareholder ;  and  in  this  case  the 
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name  of  Taylor  was  not  mentioned  in  that  document.  The  register, 
therefore,  is  no  evidence  against  him ;  and  there  is  no  proof  that  he 
agreed  to  receive  the  shares  which  had  been  allotted  to  him  and 
his  co-trustee. 

Alderson,  B.  (i),  concurred. 
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MORRISON  AND   Others  v.   GLOVER  (2). 

(4  Ex.  430-444 ;  S.  C.  19  L.  J.  Ex.  20 ;  14  L.  T.  204.) 

A  rule  of  a  building  society,  requiriug  disputes  between  the  Society  and 
any  member  thereof  to  be  referred  to  arbitration,  pursuant  to  the  10  Geo.  IV. 
c.  56,  s.  27  (3),  (incorporated  with  the  6  &  7  Will  IV.  c.  32)  (4).  applies  only 
to  matters  in  dispute  between  the  Society  and  any  member,  as  member. 
Therefore,  where  a  building  society  lent  money  to  a  member  on  mortgage 
of  leasehold  property,  and  the  member  covenanted  to  observe  and  fulfil  the 
rules  of  the  Society,  and  also  to  pay  the  rent  reserved  by  the  lease,  and  the 
trustees  of  the  Society  sued  for  breaches  of  both  these  covenants :  Held, 
that,  as  some  part  of  the  plaintiff's  claim  was  not  a  matter  in  dispute 
between  the  Society  and  the  defendant  as  member,  but  only  as  mortgagor, 
the  Society  was  not  bound  by  its  rule  to  refer  to  arbitration  the  subject- 
matter  of  the  action. 

Whether,  in  such  case,  if  the  plaintiffs  had  declared  only  for  the  matter 
in  dispute  between  the  Society  and  the  defendant  as  member,  they  would 
have  been  bound  to  refer— OwcBr^. 

Another  rule  of  the  Society  required  that  a  trustee,  who  was  removed, 
should  assign  securities  to  the  succeeding  trustee :  Held,  that  a  declaration 
in  covenant  on  a  mortgage  deed,  stating  that  the  plaintiffs  were  trustees  for 
the  time  being,  and  sued  as  such,  according  to  the  form  of  the  statute,  was 
good  on  general  demurrer,  although  it  appeared  by  plea,  that  no  assignment 
of  the  security  had  been  made  to  them. 

A  building  society  may  lend  money  to  one  of  its  own  members  on  mort- 
gage, and  the  security  will,  under  the  10  G^o.  IV.  c  56,  s.  21  (3),  vest  in  the 
treasurer  or  trustees  for  the  time  being. 

A  member  of  a  building  society  may  hold  one  or  more  shares  exceeding 
1 50/.  in  value. 

Covenant.  The  declaration  stated,  that  P.  Morrison,  S.  Parry, 
and  W.  Walsh,  (the  plaintiflfs  in  this  suit,)  who,  at  the  time  of  the 
commencement  of  this  suit,  were  and  still  are  the  trustees  of  a 


( 1)  The  only  other  Judge  present. 

(  2 )  This  case  was  followed  in  Pren  t  ice 
V.  Lowion  (1875)  L.  R  10  C.  P.  679,  686, 
14  L.  J.  C.  P.  353,  and  approved  in 
Mttlhern  v.  Lord  (1879)  4  App.  Cas. 
l«2,  196,  48  L.  J.  Ch.  745.  In 
\funicipal  Building  Society  v.  Kent 
1  «84)  9  App.  Cas.  260,  53  L.  J.  Q.  B. 
r<^0,  the  House  of  Lords  decided,  Lord 
;i£X^BORKS  dissenting,  that  the  doctrine 
f  J%fulJcern  v.  Lord  did  not  apply  to 


societies  incorporated  under  the  Build- 
ing Societies  Act,  1874  (37  &  38  Vict. 
c.  42). 

(3)  Friendly  Societies  Act,  1829, 
repealed  by  18  &  19  Vict.  c.  63,  s.  1, 
but  without  reference  to  6  &  7  Will  IV. 
c.  32,  which  incorporates  this  Act  so 
far  as  applicable  to  Building  Societies. 
— A.  C. 

(4)  Repealed  by  the  Building  So- 
cieties Act,  1874  (37  &  38  Vict.  c.  42), 


1849. 
Ai»r.  21,22. 

[430] 
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MoBRisoN  certain  benefit  building  society,  called  and  known  by  the  name  of 
qlovbr.  the  Paddington  and  Bayswater  Mutual  Association  and  Acenma- 
lating  Fund,  held  at  the  "Warwick  Arms"  Tavern,  Harrow  Boad, 
Paddington,  in  the  county  of  Middlesex,  as  such  trustees  for  and  on 
the  behalf  of  the  said  Society,  and  according  to  the  statutes  in  such 
case  made  and  provided,  by  &c.,  complain  of  Thomas  Glover,  the 
defendant  in  this  suit,  who  has  been  summoned  to  answer  the 
plaintiffs  in  an  action  of  covenant:  For  that  whereas  the  said 
Society,  before  and  at  the  time  of  the  making  of  the  indenture  firs: 
hereinafter  mentioned,  was,  and  thence  hitherto  hath  been  and  still 
is  a  benefit  building  society,  established  under  and  by  virtue  of,  and 
according  to  a  certain  Act  of  Parliament  made  and  passed  in  the 
7th  year  of  the  reign  of  his  late  Majesty  King  William  the  FourU^» 
intituled  *^  An  Act  for  the  regulation  of  benefit  building  societies ; " 
and  that,  at  the  time  of  the  making  of  the  said  indenture,  all  the 
rules,  orders,  and  regulations  under  which  the  said  Society  was  then 
thereafter  to  be  governed,  had  been,  and  were  duly,  and  according 
to  law  and  the  statutes  in  such  case  made  and  provided,  certified. 
[  *43i  ]  enrolled,  exhibited,  allowed,  confirmed,  and  filed ;  and  the  *said 
Society  then  was,  and  from  thence  hitherto  hath  been  and  still  is 
entitled  to  the  benefit  of  the  said  statute  passed  in  the  said  7th 
year  of  the  reign  of  his  said  late  Majesty,  and  other  the  statutes  for 
the  regulation  of  building  societies.  And  whereas  the  defendant, 
before  and  at  the  time  of  the  making  of  the  said  indenture,  was  a 
member  of  the  said  Society  and  holder  of  divers,  to  wit,  eight  shares 
of  and  in  the  funds  and  capital  thereof,  the  said  shares  being 
numbered  86,  87,  88,  89,  40,  41,  42,  and  48  respectively,  in  the 
books  of  the  said  Society,  and  each  of  the  said  shares  then  and 
during  all  the  time  hereinafter  mentioned  being  of  the  valne,  to 
wit,  of  1201, ;  and  at  the  time  of  the  making  of  the  said  indenture 
the  said  Morrison,  and  one  B.  B.  Gabbell,  and  one  J.  Long,  were 
the  trustees  of  the  said  Society ;  and  thereupon  heretofore,  to  wit, 
on  the  11th  day  of  September,  in  the  year  of  our  Lord,  1846,  a 
certain  indenture  was  made  between  the  defendant  of  the  one  part, 
and  the  said  B.  B.  Gabbell,  P.  Morrison,  and  J.  Long  of  the  other 
part  (jyi'ofert).  The  indenture  was  set  out  at  length  ;  but  the 
following  are  the  only  material  parts :  It  recited  a  lease  by  the 
Earl  of  Gadogan  to  the  defendant  of  certain  land,  for  a  term  of 

8.  7,  except]  as  to^  subsisting  societies      year  1856  by  the  Building  Sodetit^ 
until^i  incorporated,     and    as    to    aU      Act,    1894    (57    &  58  Vict    c.    47* 
societies  certified  tbereunder  after  the      s.  25  (2). — A.  C, 
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thirty  years  from  September  29th,  a.d.  1848,  at  the  yearly  rent  of     Morrison 
252. ;  also,  that  the  defendant  had  built  on  the  said  land  certain      gloybr. 
houses,  and  that  a  benefit  building  society,  called  the  Paddington 
and  Bayswater  Mutual  Association  and  Accumulating  Fund,  had 
been  formed  in  the  county  of  Middlesex,  for  the  purpose  of  raising 
a  fund  to  assist  the  members  thereof  in  obtaining  property  pursuant 
to  an  Act  of  Parliament  passed  in  the  6th  and  7th  years  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled  ''An  Act  for 
the  regulation  of  benefit  building  societies ; "  and  that  rules  and 
regulations  had  been  duly  made,  certified,  and  enrolled  for  the 
government  of  the  said  Association;  and  that  each  share  in  the 
funds  of  the  said  *Association  was  of  the  value  of  1201.  and  no      [  H32  ] 
more.    It  further  recited,  that  the  said  Thomas  Glover  (the  defen- 
dant) had  become  a  member  of  the  said  Association,  and  subscribed 
for  eight  shares  therein,  numbered  86,  87,  38,  89,  40,  41,  42,  and 
48  respectively,  in  the  books  of  the  said  Association;  and  the  said 
Thomas  Glover,  according  to  the  aforesaid  rules,  was  entitled  to 
receive  out  of  the  funds  of  the  said  Association  the  sum  of  4992.,  in 
respect  of  his  said  eight  shares ;  and  for  the  security  of  the  pay- 
ments to  become  due  in  respect  of  the  said  eight  shares,  the  said 
Thomas  Glover  had  agreed  to  execute  the  security  thereinafter 
mentioned;  and  that  the  said  B.  B.  Cabbell,  P.  Morrison,  and 
J.  Long  were  the  trustees  of  the  said  Association.    It  was  then 
witnessed,  that,  in  consideration  of  499Z.  paid  to  the  defendant  by 
B.  B.  Cabbell,  P.  Morrison,  and  J.  Long,  the  defendant  demised  the 
said  premises  for  the  residue  of  the  term,  except  the  last  two  days, 
to  the  said  B.  B.  Cabbell,  P.  Morrison,  and  J.  Long,  their  executors, 
administrators,  and  assigns,  upon  trust  for  the  defendant  as  long 
as  he  duly  made  the  payments  and  observed  the  regulations  pre- 
scribed in  the  rules  of  the  said  Association  in  respect  of  the  said 
shares,  numbered  &c. ;  but  in  case  of  default  in  payment,  or  non* 
performance  of  the  rules,  then  upon  trust  for  the  said  B.  B.  Cabbell, 
L^.  Morrison,  and  J.  Long,  their  executors,  administrators,  or  assigns, 
>r  other  the  trustees  or  trustee  for  the  time  being  of  the  said  Associa- 
ion.      Then  followed  a  power  to  the  trustees  to  sell,  and  out  of  the 
>roceeds  to  pay  {inter  alia)  the  costs  of  preserving  the  land  demised 
rom  forfeiture,  by  paying  the  rent  and  performing  the  covenants 
n  the  recited  indenture,  and  to  retain  in  trust  for  the  Association 
11  sums  which  should  be  due  from  the  defendant  to  the  Association 
1  respect  of  the  said  shares.     The  defendant  then  covenanted  with 
[le  said  B.  B.  Cabbell,  P.  Morrison,  and  J.  Long,  their  executors. 
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MoBmisoH  administrators,  and  assigns  (inter  alia),  *that  he  would  make  the 
qlotbb.  payments,  and  observe  and  perform  the  rules  of  the  Association  in 
L  *453  ]  respect  of  the  said  shares,  and  that  he  would  pay  the  rent  and  per- 
form the  covenants  reserved  and  contained  in  the  said  recited 
lease.  The  declaration  then  averred,  that  the  said  B.  B.  Gabbell, 
P.  Morrison,  and  J.  Long  became  and  were  parties  to  the  said 
indenture,  and  the  same  was  made  and  entered  into  by  and  with 
them,  as  trustees  of  the  said  Society.  It  then  stated  certain  of  tiie 
rules  of  the  Society,  and  showed  that  there  was  due  from  the  defen- 
dant, in  respect  of  the  said  shares,  and  under  the  said  rules,  a  large 
sum,  to  wit,  46/.  10s.  for  subscription  money,  and  also  a  large  sum, 
to  wit,  20/.  4s.  for  redemption  money,  and  alleged  as  a  breach  of 
covenant  the  non-payment  thereof.  The  declaration  then  stated 
the  covenant  by  the  defendant  in  the  said  recited  lease  to  pay  25^ 
per  annum  rent  to  the  Earl  of  Cadogan,  and  alleged  as  a  breach 
the  non-payment  by  the  defendant  of  a  large  sam,  to  wit,  12/.  l(k 
due  for  such  rent  under  the  said  covenant ;  to  the  damage  of  the 
plaintiffs,  as  such  trustees  as  aforesaid,  of  1,000/.,  &c. 

Sixteenth  plea. — That,  by  the  rules  and  regulations  of  the  aid 
Society,  so  certified,  enrolled,  exhibited,  and  filed,  as  in  the  declara- 
tion is  mentioned,  and  which  were  in  force  at  the  time  of  the  making 
of  the  indenture  in  the  declaration  first  mentioned,  and  from  thence 
hitherto  have  been  and  are  still  in  force,  it  was  ordered  and  declared, 
that  in  case  any  dispute  should  arise  between  the  Association, 
meaning  the  said  Society  in  the  said  declaration  mentioned,  and 
any  member  thereof,  or  any  person  claiming  under  or  on  account 
of  members,  reference  should  be  made  to  arbitration,  pursuant  to 
the  provision  contained  in  the  27th  section  of  the  statute  passed  in 
the  10th  year  of  the  reign  of  his  late  Majesty  King  Gleorge  the 
Fourth,  intituled,  &c.,  or  of  such  other  Act  or  Acts  of  Parliament  for 
the  time  being  in  force  for  regulating  or  affecting  benefit  building 
[  *434  ]  societies ;  *that,  at  the  first  meeting  of  the  Association,  meanin^: 
the  Society  in  the  declaration  mentioned  (after  the  enrolment  of 
the  said  rules),  five  arbitrators  should  be  named  and  elected,  nont 
of  whom  should  be  directly  or  indirectly  beneficially  interested  in 
the  funds  of  the  Association  (meaning  the  said  Society)  in  the 
declaration  mentioned  ;  that,  in  each  case  of  dispute  or  difference, 
the  names  of  such  arbitrators  should  be  written  on  pieces  of  paper, 
and  placed  in  a  box  or  glass,  and  the  three  whose  names  were  first 
drawn  out  by  the  complaining  party,  or  by  some  one  in  his  or  her 
behalf,  should  be  the  arbitrators  to  decide  the  matter  in  dispute : 
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that  the  claims  and  demands  of  the  plaintiff  in  the  declaration  biorribon 
mentioned,  were  before  and  at  the  time  of  the  commencement  of  glover. 
this  suit,  and  still  are  matters  in  dispute  between  the  said  Society 
in  the  declaration  mentioned  and  the  defendant,  within  the  meaning 
of  the  said  rules  ;  and  that  the  defendant  has  always  been  and  still 
is  ready  and  willing  to  refer  the  same  to  arbitrators,  to  be  chosen 
in  manner  as  directed  by  the  said  rules,  according  to  the  true 
intent  and  meaning  of  the  said  rules,  of  which  the  plaintiffs  have 
always  had  notice.     Verification. 

Seventeenth  plea. — That,  by  the  said  rules  of  the  said  Society, 
certified,  enrolled,  exhibited  and  filed  as  in  the  declaration  is 
mentioned,  and  which  were  in  force  at  the  time  of  the  making 
of  the  indenture  in  the  declaration  first  mentioned,  and  thence 
hitherto  have  been  and  still  are  in  force,  it  was  ordered  and  declared^ 
that  in  the  event  of  all  or  any  one  of  the  trustees  dying  or  becoming 
incapacitated  to  act  in  the  trusts  in  them  or  him  reposed,  or  in  case 
they  or  he  should  tender  for  and  become  the  purchaser  or  purchasers 
of  any  share  or  shares,  in  respect  of  which  a  mortgage  should  be 
granted,  or  in  the  event  of  any  of  the  said  trustees  being  guilty  of 
any  gross  neglect  or  improper  conduct  (of  which  the  directors  should 
*be  the  judges),  or  removing  a  distance  of  more  than  five  miles  [  *435  ] 
from  London  and  not  having  a  place  of  business  and  an  opportunity 
of  being  frequently  in  London,  or  becoming  bankrupt,  or  insolvent, 
or  compounding  with  his  creditors,  or  being  desirous  to  resign,  the 
secretary,  upon  notice,  in  any  of  such  cases,  to  be  given  to  him  in 
^vriting  by  the  trustee  or  trustees,  or  any  member  of  the  Association, 
or  upon  complaint  being  made  against  any  such  trustee  or  trustees 
by  any  three  members  of  the  Association,  in  writing,  should  call  a 
special  meeting  of  the  directors,  having  given  first  seven  days' 
notice  to  the  trustees ;  and  at  such  special  meeting,  the  majority 
of  the  directors  then  present  might,  if  they  thought  fit,  call  on  and 
compel  the  trustee  or  trustees  so  liable  to  be  removed,  to  give 
up  and  resign  the  trusts  reposed  in  him  or  them ;  and  the  secretary 
should,  immediately  after  the  said  trustee  or  trustees  should  have 
so  given  up  and  resigned  the  said  trusts,  convene  a  meeting  of  the 
members  of  the  Association,  to  elect  in  his  or  their  place  or  places 
another  or  other  trustee  or  trustees ;  and  the  trustee  or  trustees  so 
resigning,  or  being  superseded  in  the  said  trusts,  should  assign  and 
transfer  to  such  new  trustee  or  trustees  to  be  appointed  in  his  or 
their  place  or  places,  all  and  every  the  funds,  securities,  and 
property,  of  or  belonging  to,  or  held  in  trust  for  or  according  to  the 
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MoBRisow  rules  of  the  Association,  and  all  right,  title,  interest,  benefit,  or 
Glovkb.  advantage,  in  or  to  such  property ;  and  such  transfer  should  be 
made  at  the  expense  of  the  Association.  That  the  trustee  or 
trustees,  so  resigning  or  being  superseded,  should  not  on  any  futare 
occasion  act  as  a  trustee  or  trustees  ;  and  that,  in  case  the  trustee 
or  trustees,  or  any  executors  or  administrators  of  a  trustee  or 
trustees  so  dying,  resigning,  or  being  superseded,  should  neglect  or 
refuse  to  assign  over  the  funds,  securities,  and  property,  or  any 
part  or  parts  thereof,  he  or  they  should  be  (if  a  member  or  members 
[  *^36  ]  of  the  said  Association)  expelled  *therefrom,  and  should  forfeit  all 
interest  therein,  and  all  monies  by  him,  her,  or  them  theretofore 
paid  to  the  Association ;  and  should  be  compelled  to  assign  such 
funds,  securities,  and  property,  in  such  manner  as  the  director> 
should  order.  And  the  defendant  says,  that  the  said  indenture  in 
the  said  declaration  first  mentioned,  is  a  security,  and  the  messuage 
or  tenement  and  premises  thereby  assigned  and  therein  particularly 
described,  is  a  property,  within  the  meaning  of  the  said  rules  of  the 
said  Society :  and  that  the  said  indenture  in  the  declaration  first 
mentioned  was  not,  nor  was  the  said  messuage  or  tenement  and 
premises  so  particularly  described  in  the  indenture  in  the  declara- 
tion first  mentioned,  as  aforesaid,  at  or  before  the  commencement 
of  this  suit  assigned  or  transferred  to  the  plaintiffs.    Verification. 

Eighteenth  plea. — That  the  sum  of  499Z.,  mentioned  in  the  said 
indenture  in  the  declaration  first  mentioned  to  have  been  paid  to 
the  defendant  by  the  said  P.  Morrison,  B.  B.  Cabbell,  and  J.  Long, 
as  trustees  of  the  said  Society  in  the  declaration  mentioned,  was 
advanced  by  the  said  Society  by  way  of  loan  to  the  defendant,  upon 
mortgage  of  the  leasehold  estate  of  the  defendant  particularly 
mentioned  and  described  in  the  indenture  in  the  said  declaration 
first  mentioned.  That  the  defendant  was,  long  before  and  at  the 
time  of  the  making  of  the  indenture  in  the  declaration  first  men- 
tioned,  lawfully  possessed  of  the  said  leasehold  estate,  as  of  his  own 
property.  That  the  sum  of  4992.  was  not  advanced,  nor  was  any 
part  thereof  advanced  by  the  said  Society  to  the  defendant,  nor 
was  the  same  or  any  part  thereof  received  out  of  the  funds  of  the 
said  Society,  for  the  purpose  of  enabling  the  defendant  to  erect  or 
purchase  one  or  more  dwelling-house  or  dwelling-houses  or  other 
real  or  leasehold  estate.  Verification. 
[  •487  ]  The  plaintiff  demurred  specially  to  these  pleas  on  various  *grounda : 

but  the  only  special  ground  argued  was,  that  the  seventeenth  plea 
amounted  to  an  argumentative  denial  that  the  plaintiffs  were  trustee >. 
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Willes  argued  in  support  of  the  demurrer  (Nov.  21) :  Morrison 

r. 

The  questions  depend  on  the  construction  of  the  10  Geo.  lY.      Glover. 
c.  56  (1),  4  &  5  Will.  IV.  c.  40  (i),  and  6  &  7  Will.  IV.  c.  82.     The 
4th  section  of  the  6  &  7  Will.  IV.  c.  82  (2),  the  "  Act  for  the 
regulation  of  benefit  building  societies,"  incorporates  the  provisions 
of  the  10  Geo.  IV.  c.  56,  and  4  «fe  5  Will.  IV.  c.  40,  '*  so  far  as  the 
same  are  applicable  to  the  purpose  of  any  benefit  building  society, 
and  to  the  framing,  certifying,  enrolling,  and  altering  the  rules 
thereof."    The  5th  section  provides  that  the  receipt  of  the  trustees, 
indorsed    on   any    mortgage  given   by  any  member  for  monies 
advanced  by  the  society,  shall  vest  the  estate  in  the  person  entitled 
to    the    equity    of    redemption    without   reconveyance.     By  the 
21st  section  of  the  10  Geo.  IV.  c.  56,  all  the  property  and  effects 
of  friendly  societies  are  vested  in  the  treasurer  or  trustees  of  the 
society  for  the  time  being,  who  are  thereby  authorised  to  bring  or 
defend  actions  or  suits.    The  27th  section  provides  for  the  reference 
of  disputes  to  arbitrators ;  the  28th  for  the  reference  to  justices. 
The  4th  section  of  the  4  &  5  Will.  IV.  c.  40,  contains  provisions 
as  to  certifying  the  rules  of  the  society,  and  it  declares,  '*  that  all 
rules,  alterations,  and  amendments  thereof,  from  the  time  when 
the  same  shall  be  certified,  shall  be  binding  on  the  several  members 
and  officers  of  the  society,  and  all  other  persons  having  interest 
therein."    By  sect.  7,   if  the  rules  of  the  society  provide  for  a 
reference  to  arbitration,  and  the  society  refuse  so  to  settle  the 
dispute,  or  the  arbitrators  refuse  to  make  an  award,  two  justices 
may  determine  the  dispute.    The  8th  section  enables  the  arbitrators 
or  justices  to  order  that  a  member  expelled  from  the  society  shall 
be  re-instated  or  paid  a  reasonable  sum  of  money.    The  sixteenth 
plea  in  ^substance  is,  that  a  rule  was  made  by  the  Society,  that      [  *438  ] 
disputes  between  the  Society  and  its  members  should  be  referred 
to  arbitration  under  the  10  Geo.  IV.  c.  56,  s.  27.    But  that  enact- 
ment relates  to  ordinary  friendly  societies,  which  differ  in  their 
constitution  from  building  societies  under  the  6  &  7  Will.  IV.  c.  82; 
and  the  former  Act  is  incorporated  with  the  latter  only  so  far  as 
its  provisions  are  applicable.    Now  the  provisions  of  the  10  Geo.  IV. 
c.  56,  with  respect  to  reference  of  disputes  to  arbitrators  or  justices, 
would  be  clearly  inapplicable  to  a  recovery  in  ejectment  upon  a 

(1)  Friendly    Societies    Act,    1834,  these    Acts  so   far  as    applicable  to 

rei>ealed  by  18  &  19  Vict.  c.  63,  s.  1,  Building  Societies.—A.  C. 

but    without    reference     to    6    &    7  (2)  See  ajitfy  p.  646,  note  (4). 
Will.  rV.  c.  32,   which  incorporates 
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MoBRiBON  demise  by  the  trastees  ;  for  the  justices  could  not  deliver  possession, 
Gloveb.  nor  the  arbitrators  enforce  their  award.  This  is  a  loan  by  the 
Society  to  one  of  its  members,  on  a  mortgage  of  land  demised 
to  him  by  a  stranger.  Such  a  transaction,  though  not  strictly 
within  the  scope  of  the  Society,  must  now  be  conceded  to  be  legal : 
Ctttbill  V.  Kingdom  (i),  Mosley  v.  Baker  (2).  But  the  10  Geo.  IV. 
c.  56,  s.  27,  only  applies  to  ordinary  transactions  between  the 
Society  and  its  members,  and  not  to  a  transaction  which  is  not 
necessarily  part  of  the  constitution  of  the  Society.  No  doubt  the 
liability  of  a  member  to  adhere  to  the  rules  of  the  Society  must  be 
enforced  under  the  10  Geo.  lY. ;  but  here  there  is  superadded  an 
express  covenant  to  that  effect.  Moreover,  the  clause  does  not 
absolutely  take  away  the  right  of  action,  but  only  leaves  it  optional 
with  the  Society  to  make  rules  that  certain  matters  shall  be  referred. 
The  superior  Courts  cannot  be  ousted  of  their  jurisdiction  without 
express  words  to  that  effect :  Alhon  v.  Pyke  (3).  A  mere  agreement 
to  refer  is  insuflScient  for  that  purpose:  lliotnpson  v.  Cliamock  (f). 
With  regard  to  friendly  societies,  there  was  a  reason  for  providing 
that  their  disputes  should  be  settled  by  arbitration,  because  they 
[  •isg  ]  are  matters  over  which  a  court  of  equity,  *rather  than  a  court  of 
law,  would  have  jurisdiction.  Rules  of  this  description,  confining 
parties  to  a  particular  tribunal,  have  always  been  construed  strictly  : 
Garner  v.  Shelley  (6),  Tyrrell  v.  WooUey  (6). 

The  seventeenth  plea  sets  up  a  rule  of  the  Society,  by  which  a 
trustee,  on  being  removed,  might  be  called  upon  to  assign  the  trust 
property  to  a  succeeding  trustee.  If  that  be  a  plea  denying  that 
the  plaintiffs  are  trustees,  it  is  bad,  as  it  ought  to  have  traversed 
that  fact.  If  not,  it  affords  no  answer,  for  the  21st  section  of  the 
10  Geo.  lY.  c.  56,  enables  the  trustees  for  the  time  being  to  sue  ; 
and  though  the  Society,  for  greater  caution,  has  made  a  rule 
requiring  the  assigning  of  trust  property  to  a  succeeding  trustee, 
that  will  not  detract  from  the  force  of  the  section. 

The  eighteenth  plea  is  bad,  on  the  authority  of  Cutbill  v. 
Kingdom  (i)^  which  decided  that  a  society  of  this  kind  may  lend 
money  on  mortgage  to  its  members. 

Then,  as  to  the  objection  to  the  declaration.  The  2l8t  section  of 
the  10  Geo.  IV.  c.  56,  authorises  the  trustees  to  sue,  and  the 
declaration  expressly  states,  that  the  plaintiffs  are  trustees ;  and 

(1)  74  R.  R.  738  (1  Ex.  494).  (4)  8  T.  R.  139. 

(2)  77  R.  R.  27  (6  Hare,  87).  (5)  6  Bing.  477. 

13)  4  Maw.  &  G.  421.  (6)  1  Man.  &  G.  809. 
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as  Buch  trustees,  and  according  to  the  form  of  the  statute,  they  morbison 
sue.  That  is  sufficient,  on  general  demurrer,  to  show  that  all  qlovbr. 
preliminaries  have  been  complied  with. 

JoycCy  contra  : 

In  considering  the  question  arising  on  the  sixteenth  plea,  regard 
must  be  had  to  the  object  of  the  Legislature  in  passing  the  6  &  7 
Will.  lY.  c.  82  (i).  That  the  object  was  to  benefit  the  labouring 
classes  is  shown  by  the  exemption  from  stamp  duty  given  by  the 
8th  section.  The  intention  was,  that  these  societies  should  be 
within  the  rules  and  regulations  of  friendly  societies  ;  and  this  plea 
is  good,  on  the  authority  of  Crisp  v.  Bunbury.  The  15th  *8ection  [  ^440  ] 
of  the  9  &  10  Vict.  c.  27  (2),  for  amending  the  laws  relating  to 
friendly  societies,  does  not  affect  this  case. 

(Parke,  B.  :  That  seems  to  leave  it  optional,  where  the  matter 
in  dispute  exceeds  twenty  pounds.  Perhaps  the  enactment  was 
intended  to  apply  to  cases  where  there  was  no  rule  providing  for  a 
reference.) 

Ciithill  V.  Kingdom  proceeded  on[the  ground,  that  the  subject-matter 
in  dispute  was  not  one  required  by  the  rules  of  the  Society  to  be 
referred.  In  Ex  parte  Payne  (3),  the  rules  of  a  building  society 
provided,  that  all  disputes  should  be  referred  to  two  justices ;  and 
it  was  held  that  the  jurisdiction  of  the  county  courts  did  not  extend 
to  any  disputes  between  the  members  of  such  society. 

(Parke,  B.  :  Here  there  is  a  covenant  to  pay  the  rent  to  the 
lessor ;  and  how  can  the  breach  of  it  be  a  matter  in  dispute  between 
the  defendant  and  the  buUding  society  ?  Your  argument  may  be 
correct  as  to  the  subscriptions ;  but  if  any  one  of  the  matters  in 
dispute  is  not  within  the  terms  of  the  rule,  the  plea  is  bad.) 

The  plaintiffs'  right  to  recover  may  depend  upon  the  amount 
which  the  Society  has  received  of  the  defendant.  He  may  have 
over-paid  the  amount  advanced,  and  then  this  claim  would  be 
a  matter  solely  in  dispute  between  them. 

(Alderson,  B.  :  Suppose  the  defendant  had  covenanted  not  to 
carry  on  a   particular  trade   on    the   demised   land,   under  the 

(1)  See  ante,  p.  645,  note  (4).  (3)  79  B.  B.  892    (6  Dowl.  &  L, 

(2)  Bepealed  by  18  &  19  Vict.  c.  63,      679). 
fl.  1.— A.  C. 
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Morrison     penalty  of  a  forfeiture,  could  not  the  Society  maintain  an  action  for 
olo^vbr.      the  breach  of  that  covenant  ?) 

That  would  be  a  purely  collateral  matter. 

The  seventeenth  plea  is  good  in  substance.  It  appears  on  tlit 
face  of  the  declaration,  that  the  covenantees  are  not  the  partiei 
suing ;  and  the  plea  shows  that  no  assignment  has  been  made  to  the 
latter,  as  required  by  the  rules  of  the  Society,  so  as  to  give  them  a 
title  to  sue.  It  is  argued,  that  the  2l8t  section  of  the  10  Geo.  IV. 
[  *4^i  ]  c.  56,  s.  27  ( I),  ^enables  the  plaintiffs  to  sue ;  but  that  enactment  only 
applies  to  suits  arising  out  of  matters  within  the  scope  of  tie 
Society ;  and  if  this  transaction  is  not  within  the  clause  relating  to 
arbitration,  it  is  not  within  the  21st  section,  and  the  covenant€i^ 
ought  to  sue. 

(Parke,  B.  :  The  plea  should  have  concluded  with  a  special 
traverse  that  the  plaintiffs  are  trustees.) 

The  objection  is  open  on  the  declaration. 

The  last  plea  is  for  the  same  reason  good.  It  shows  that  tht 
cause  of  action  arose  out  of  a  transaction  altogether  foreign  to  the 
purposes  for  which  the  Society  was  instituted,  and  consequentlj 
the  plaintiffs  are  not  entitled  to  sue  as  trustees. 

(Parke,  B.  :  Suppose  the  money  had  been  advanced  to  a  stranger 
might  not  the  trustees  have  sued  for  it  ?  Surely  the  Society  hss 
power  to  invest  their  funds  from  time  to  time ;  and  if  they  do  »»" 
upon  real  security,  is  not  that  a  security  belonging  to  the  Societj. 
which,  under  the  21st  section  of  the  10  Geo.  lY.  c.  56  (i),  vests  in  tbe 
trustees  ?  The  question  is,  whether  they  may  not  lend  money  en 
mortgage  to  one  of  their  own  members.) 

According  to  the  case  of  Cutbill  v.  Kingdom,  the  declaration  i> 
also  bad,  on  the  ground  that  it  shows  that  the  defendant  had  a 
larger  interest  than  150{.  in  respect  of  his  shares. 

(Parke,  B.  :  The  point  was  not  decided  there,  and  what  wai 
thrown  out  is  incorrect.  Cutbill  v.  Kingdom  is  an  authority  to 
show,  that  it  is  no  defence  that  the  money  was  lent  on  mortgage  to 
a  member  of  the  Society ;  and  consequently  it  is  no  answer  that  tbe 
action  is  brought  by  the  trustees  for  the  time  being.) 

(1)  See  ante,  p.  645,  uote  (3). 
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The   declaration    ought    to    have  shown,  that  by  the  rules  of     Mobkison 
the  Society  the  security  vests  in  the  trustees,  and  not  in  the      glover. 
treasurer. 

(Parke,  B.  :  How  can  we  take  notice  that  there  is  a  treasurer?) 

WUleSf  in  reply : 

The  objection  raised  by  the  last  plea  is,  that  a  building  society 
cannot  invest  its  funds  on  real  ♦security.  Now  the  18th  section  of  ^  ***^  ^ 
the  10  Geo.  IV.  c.  56 (i),  expressly  enacts,  that  it  shall  be  lawful  for 
the  trustees  for  the  time  being  to  lay  out  the  surplus  money  on 
security.  Then,  by  the  21st  section,  all  securities  are  vested  in  the 
treasurer  or  trustees  for  the  time  being.  They  do  not  so  vest  by 
virtue  of  the  rules,  but  by  force  of  the  statute,  which  means,  that 
securities  taken  by  the  treasurer  shall  vest  in  succeeding  treasurers, 
and  those  taken  by  the  trustees  in  succeeding  trustees.  The  declara- 
tion is  good  on  general  demurrer,  as  it  is  averred  that  the  plaintiffs 
are  trustees,  and  that  they  sue  on  behalf  of  the  Society,  according  to 
the  form  of  the  statutes:  Letvia  v.  Paries  (2),  Smith  v.  Golds- 
worthy  (3).  In  Ex  parte  Payne,  the  cause  of  action  arose  out  of  a 
dispute  between  the  society  and  a  member  as  member. 

Pollock,  C.  B.  : 

The  only  point  upon  which  we  entertain  any  doubt  is,  whether 
this  transaction,  although  a  collateral  matter,  may  not  be  within 
the  rule  which  requires  disputes  to  be  settled  by  arbitration.  The 
result  of  the  decision  in  Ci'isp  v.  Bunbury  is,  that  we  ought  to  give 
such  effect  to  the  language  of  statutes  of  this  kind,  which  permits 
trustees  to  settle  disputes  by  arbitration,  as  to  include  all  disputes 
between  the  parties  in  the  character  of  society  and  members.  But 
the  question  is,  whether  the  rule  may  not  include  other  matters, 
^vhere  in  fact  the  defendant  is  a  member.  I  think  the  declaration 
sufficiently  shows  the  character  of  the  plaintiffs,  and  that  they  may 
sue  under  the  21st  section. 

Parkb,  B.  : 

The  only  doubt  is,  whether  the  rule  requiring  disputes  to  be 
settled  by  arbitration,  applies  to  a  collateral  matter  arising  between 
ilie  Society  and  a  member,  *as  mortgagor  and  mortgagee,  and  not       [  •^^s  ] 
ctfifecting  the  other  members  of  the  Society,  especially  such  a  matter 

(1)  See  anU,  p.  645,  note  (3).  (3)  4  Q.  B,  430. 

(2)  3  M.  &  W.  133. 
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sioBKisoK  as  a  covenant  to  pay  rent  to  the  superior  landlord.  The  other 
Glo^ver.  points  are  untenable.  The  seventeenth  plea  is,  that  there  has  been 
no  transfer  of  the  security  to  the  plaintiffs.  If  there  were  any 
answer,  it  should  have  been  pleaded  by  way  of  traverse ;  but  the 
statute  seems  to  render  any  assignment  unnecessary.  As  to  the 
objection,  that  the  treasurer  ought  to  sue,  the  answer  is,  that  it 
does  not  appear  that  there  is  a  treasurer ;  and  we  cannot  assume 
that  there  is.  Cutbill  v.  Kingdom  decides  that  the  eighteenth  plea 
is  bad.  Indeed  it  is  clear  that  the  Society  may  advance  money  on 
mortgage  to  one  of  its  own  members ;  and  it  is  immaterial  what 
property  is  so  mortgaged. 

Aldbrson,  B.  : 

We  cannot  take  judicial  notice  of  the  fact  of  there  being  a 
treasurer,  if  indeed  there  be  one ;  and  probably  the  construction  of 
the  21st  section  is,  that  securities  taken  in  the  name  of  the  treasurer 
vest  in  his  successors,  and  if  taken  in  the  name  of  the  trustee  or 
trustees,  they  vest  in  the  succeeding  trustee  or  trustees. 

EoLFB,  B.,  concurred. 

Cur.  adv.  rult 

Pollock,  G.  B.,  now  said : 

The  only  point  which  remained  for  our  consideration  was, 
whether  this  transaction  was  a  matter  in  dispute  between  the 
Society  and  one  of  its  members,  within  the  true  meaning  of  the 
rule,  and  therefore  required  to  be  settled  by  arbitration,  or  whether 
it  might  not  be  made  the  subject  of  an  action.  It  was  contended, 
on  the  part  of  the  defendant,  that  whatever  question  arose  between 
the  Society  and  its  members  must  be  referred  to  arbitration  ;  and 
therefore  the  plea  was  good.  No  doubt  some  of  the  grounds  of 
[  *ui  ]  action  were  matters  *in  dispute  between  the  Society  and  the  defen- 
dant, in  the  character  of  a  member;  and  there  may  be  strong 
reason  for  saying,  that  if  the  claim  had  been  entirely  confined  to 
matters  of  that  description,  the  case  of  Crisp  v.  Bunhury  would 
have  applied.  But  it  is  clear  that  some  of  the  breaches  of  covenant 
relied  on  by  the  plaintiff,  for  instance,  the  non-payment  of  rent  to 
Lord  Gadogan,  was  a  matter  in  dispute,  not  between  the  Society 
and  the  defendant  as  a  member  of  the  Society,  but  between  them 
as  mortgagor  and  mortgagee.  On  consideration  we  are  of  opinion, 
that  if  any  other  rule  be  established  than  this,  that  matters  in 
difference  between  the  Society  and  its  members,  in  the  character 
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of  members,  can  alone  be  referred  to  arbitration  ;  if  we  go  one  step  morbisov 
beyond  that,  then  extraneous  matters  of  any  kind,  which  may  gloved. 
happen  to  be  in  dispute  between  the  Society  and  any  of  its  members, 
ought  to  be  the  subject  of  a  reference.  It  appears  to  us,  therefore, 
that  the  words  ''matters  in  dispute"  must  be  read  matters  in 
dispute  between  the  Society  and  its  members  as  members,  and  not 
in  any  other  capacity.  Such  being  our  opinion,  this  plea,  which 
sets  up  the  necessity  of  a  reference  to  arbitration  as  a  bar  to  the 
whole  of  the  plaintiffs'  cause  of  action  (part  of  which  clearly  was 
not  a  matter  in  dispute  between  the  Society  and  the  defendant  as  a 
member,  if  the  rest  was)  is  a  bad  plea.  The  demurrer  must 
therefore  be  allowed,  and  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


GOSDEN  V.  ELPHICK  hhd  BENNETT  (1). 

^  1849. 

(4  Ex.  445—447 ;  S.  C.  19  L.  J.  Ex.  9 ;  7  Dowl.  &  L.  194 ;  13  Jur.  989.)  y^^  12, 

A  constable  who  acts  bond  fide,  believing  that  lie  is  doing  bis  duty,  is,         _  'T7~^ 
thougb  mistaken,  within  the  protection  of  the  24  Geo.  11.  c.  44,  s.  8,  and  it        ^        ^ 
is  not  a  question  for  the  jury  whether  the  facts  were  such  as  might  reason* 
ably  lead  him  to  think  he  was  so  acting. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty 
(by  statute). 

At  the  trial,  before  Alderson,  B.,  at  the  last  Sussex  Summer 
Assizes,  it  appeared  that  the  plaintiff  and  two  other  persons,  named 
Maynard  and  Yass,  were  employed  in  showing  some  horses  at  a 
fair;  and  whilst  so  engaged,  the  halter  slipped  from  one  of  the 
horses,  which  ran  against  a  boy  and  broke  his  arm.  The  defendant 
Bennett,  who  was  a  constable,  was  not  present  at  the  accident,  but 
lie  took  the  plaintiff  into  custody  in  consequence  of  what  the 
defendant  Elphick  said  to  him.  The  action  was  not  commenced 
within  six  months  after  the  trespass  was  committed,  and  therefore 
Bennett  relied  upon  the  24  Geo.  II.  c.  44,  s.  8.  Elphick  was 
proved  to  have  said,  when  Bennett  took  up  Yass,  ''  That  is  not  the 
nian  ;  that's  the  man,"  pointing  to  the  plaintiff.  The  learned 
Judge  referred  to  Parton  v.  Williams  (2),  and  left  it  to  the  Jury  to 
say  whether  Bennett  acted  bond  fide,  intending  to  do  his  duty  as 
constable ;  and  his  Lordship  told  the  jury,  that  the  question  with 
respect  to  Elphick  was,  whether  he  directed  the  constable  to  take 
the  plaintiff  into  custody,  in  which  case  he  would  be  liable;  but 

(1)   Cited     in    Grinham    v.     WHiei/     242. 
^1859)  4  H.  &  N.    196,  28  L.  J.  Ex.         (2)  22  R.  R.  414  (3  B.  &  Aid.  330). 
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OosDBK      that,  if  his  object  ^as  merely  to  offer  himself  as  a  witness,  and  to 
elphiok.     fP^^  information  to  the  constable  that  the  wrong  man  was  m 

custody,  he  was  not  liable.    The  jury  having  fomid  a  verdict  for 

the  defendants, 

Hawkins    now   moved    for  a  new  trial,   on  the  ground  ?: 
misdirection : 
First,  as  to  the  constable.    The  jury  ought  to  have  been  asU 
[  '^^fi  ]      whether    the    facts  were  such    as    might   *rea8onably  lead  iLf 
constable  to  think  he  was  acting  in  the  execution  of  his  daty. 

(Aldbrson,  B.  :  I  left  the  case  to  the  jury  in  accordance  with  tli^ 
law  as  laid  down  in  Parton  v.  Williams)  (i). 

In  Cook  V.  Leonard  (2),  Batlby,  J.,  says,  "  Where  an  Act  d 
Parliament  says,  that  in  the  case  of  an  action  being  bro::.-: 
against  any  person  for  anything  done  in  pursuance  of  or  ii 
execution  of  the  Act,  the  defendant  shall  be  entitled  to  eerta::^ 
privileges,  the  meaning  is,  that  the  act  done  must  be  of  that  nat rt 
and  description,  that  the  party  doing  it  may  reasonably  sop?'^ 
that  the  Act  of  Parliament  gave  him  authority  to  do  so."  I' 
Hughes  v.  Bu<^kland{s)^  where  the  defendants  justified  the  takin: 
the  plaintiff  into  custody,  under  the  7  &  8  Geo.  IV.  c.  29,  ss.  -v 
and  68,  for  illegally  fishing  in  a  several  fishery,  Pabeb,  B.,  ^;^ 
"  The  statute  extends  protection  to  all  who  bond  fide  and  reasonal': 
believe  that  they  fill  the  character,  and  are  authorised  to  act*'  I^ 
Kine  v.  Evershed  (4),  where  the  tenant  of  a  house  was  given  it'* 
custody,  without  warrant,  by  the  attorney  of  the  owner,  for  < 
malicious  injury  to  the  house,  and  no  notice  of  action  had  ler- 
given  under  the  7  &  8  Geo.  IV.  c.  80,  ss.  24,  28,  the  Judge  havir: 
asked  the  jury  whether  the  defendant  had  acted  band  fide,  and,  "^ 
their  answering  in  the  affirmative,  nonsuited  the  plaintiff;  thatvi- 
held  a  misdirection,  and  that  the  jury  should  also  have  been  afl^^^' 
whether  the  defendant  had  a  reasonable  belief  that  he  was  t-' 
owner's  servant,  or  had  his  authority. 

(BoLFB,  B. :  That  is,  whether  he  really  filled  the  character. 

Aldbrson,  B.  :  Theobald  v.  Ciichmore  (6)  is  a  distinct  authori'J 
for  the  justification  to  the  constable  acting  bond  fide,  though  clear.; 
wrong.) 

(1)  22  R.  R.  414  (3  B.  &  Aid.  330).     (4)  10  a  B.  143. 

(2)  30  R.  R.  348  (6  B.  &  C.  351).       (5)  19  B.  R  297  (1  B.  ft  Aid.  'l^^ 

(3)  71  R.  R.  701  (15  M.  &  W.  346). 
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Secondly,  the  defendant  Elphick  is  liable,  if  by  his  conduct  he      gosdbn 
caused  the  plaintiff  to  be  taken  into  custody.     *That  proposition  is     elphiok. 
supported  by  the  case  of  Fleivster  v.  Royle  (i),  the  marginal  note       [  *447  ] 
of  which  is,  "  If  A.  states  positively  to  the  commander  of  a  press- 
gang  that  B.  is  liable  to  the  impress  service,  who  in  truth  is  not  so, 
and  £.,  in  consequence  of  this  information,  is  impressed,  A.  is 
liable  to  an  action  of  trespass  for  false  imprisonment  at  the  suit 
of  B." 

(BoLFB,  B. :  I  must  dissent  from  that  ruling.  The  case  may 
mean  that  the  facts  were  evidence  from  which  the  jury  might  infer 
a  wrongful  imprisonment. 

Aldbbson,  B.  :   It  would  come  to  this,  that  if  a  constable  in 

search  of  a  delinquent  says,  ''Which  is  the  man?"  the  persons 

present  must  not  point  him  out.    Or,  if  I  see  a  man  who  is 

perfectly  innocent  taken  into  custody,  and  the  guilty  man  running 

away,  I  must  not  say  so,  or  I  shall  be  liable  in  trespass.     The 

evidence  in  Fkwster  v.  Royle  very  likely  showed  that  the  defendant 

bore  some  spite  to  the  plaintiff.) 

Rvle  refused. 

The    duke    of  BEAUFORT    v.   SMITH.  i849. 

(4  Ex.  450-478  ;  S.  C.  19  L.  J.  Ex.  97.)  JVcjr^I. 

In  support  of  a  cufitomary  payment  of  4c^.  per  wey  for  all  coal  gotten  [  ^^  ] 
within  a  certain  manor  and  seignory  and  exported  to  sea,  the  plaintiff 
tendered  in  evidence  a  book,  purporting  to  be  a  survey  taken  in  the  year 
1650,  after  the  manor  and  seignory  had  been  granted  to  Oliver  Cromwell  by 
Parliament,  and  purporting  to  be  taken  by  virtue  of  a  commission  to  certain 
persons  named  in  the  survey  given  by  Oliver  Cromwell,  Lord-General  of 
the  Parliamentary  Forces.  After  specifying  certain  rents,  it  stated,  that 
the  jury  present  {inter  alia)  there  is  4d,  due  unto  the  lord  for  every  wey  of 
coals  that  is  transported  out  of  the  lordship.  The  document  was  not  signed 
by  the  jury,  nor  was  any  commission  proved  :  Held,  that  this  survey  was 
inadmissible  either  as  a  public  document,  or  as  evidence  of  reputation. 

Certain  variations  in  old  entries  of  receivera*  accounts,  as  to  the  descrip- 
tion of  a  customary  payment  extending  over  three  centuries,  and  uniform 
in  amount,  held  no  objection  to  the  validity  of  the  claim  (2) ;  and  that  it 
might  be  supported  either  as  a  manorial  custom  or  a  toll  traverse. 

A  private  Act  of  Parliament  is  not  evidence  in  support  of  such  a  claim. 

The  34  &  35  Hen.  VIII.  c.  26,  s.  101,  does  not  affect  the  private  rights  of 
lords  of  manors  in  Wales. 

Assumpsit  for  money  due  for  customs,  daties,  and  tolls,  upon 
und  for  coals  raised  and  gotten  from  the  plaintiff's  manor  and 

(1)1  Camp.  187.  v.  Bull  (1866)  L.  R.  1  C.  P.  748,  762, 

(2)  Cited  on  this  point  in  Bremntr      35  L.  J.  C.  P.  332.— A.  C. 
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seignory  of  Kilvey,  in  the  county  of  ^Glamorgan,  and  carried 
through  the  said  manor  and  seignory,  and  sold  and  exported  to  sea 
over  Swansea  Bar,  (that  is  to  say,  over  the  bar  of  the  port  and 
harbour  of  Swansea,  in  the  county  aforesaid,)  and  for  divers  other 
customs,  duties,  tolls,  and  sums  of  money,  before  then  due  and  of 
right  payable  and  renderable  by  the  defendant  to  the  said  Duke, 
upon  and  for  divers  other  coals  before  then  raised,  gotten,  and  taken 
by  the  defendant,  within  and  from  the  said  Duke's  manor  and 
seignory. 

The  particulars  of  demand  claimed  1,000Z.,  due  upon  60,000  weys 
of  coals,  at  the  rate  of  id.  per  wey,  raised  out  of  the  Lansamlet  and 
Old  Church  Pit  Collieries. 

By  consent  and  order  of  a  Judge  a  special  case  was  stated  for  the 
opinion  of  the  Court,  the  material  part  of  which  is  as  follows : 

The  plaintiff  has  been,  since  the  month  of  November,  18S6,  and 
now  is,  the  lord  of  the  seignory  or  manor  of  Eilvey,  in  the  county 
of  Glamorgan.  The  plaintiff  has  also,  during  the  same  period, 
been  and  now  is  the  lord  of  the  borough  and  manor  of  Swansea, 
(co-extensive  with  the  borough,)  in  the  said  county.  The  seignory, 
borough,  and  manors  aforesaid,  have  for  some  centuries  been  vested 
in  the  ancestors  of  the  plaintiff,  and  form  parcel  and  members  of 
the  honour  or  seignory  of  Gower,  in  the  county  of  Glamorgan. 
The  seignory  of  Gower  consists  of  these  and  other  manors,  and 
includes  a  considerable  line  of  the  sea  coast,  extending  from  the 
Neath  River  round  the  Hundred  of  Swansea  to  Longhor.  The 
seignory  or  lordship  of  Gower,  otherwise  called  Gower  Kilvey,  is 
referred  to  in  the  stat.  27  Hen.  YHI.  c.  26,  s.  14,  and  the  liberties 
belonging  to  the  seignory,  as  wreck,  wharfage,  customs  of  strangers, 
and  other  franchises,  are  saved  by  sect.  SO  of  that  Act.  At  the 
passing  of  the  said  Act,  it  was  a  lordship  marcher  of  Wales.  The 
manor  of  Eilvey  is  divided  from  the  borough  and  manor  of  Swansea 
by  the  public  navigable  river  Towey,  which  *falls  into  the  sea  in 
Swansea  Bay,  and  both  manors  are  bounded  on  the  south  by  the 
sea.  The  port  of  Swansea  is  a  natural  basin,  formed  by  the  shore 
of  the  manor  of  Kilvey  on  the  one  side,  and  the  shore  of  the 
borough  and  manor  of  Swansea  on  the  other  side,  but  its  exact 
limits  are  not  ascertained  or  agreed  upon.  The  tide  now  flows 
from  Swansea  Bay  into  such  basin  and  up  the  river  Towey,  for 
about  two  miles.  The  sandbanks  at  the  mouth  of  the  Towey  form 
the  bar  mentioned  hereinafter,  and  vessels  sailing  out  of  the  said 
port  must  pass  the  bar.     The  seignory  or  manor  of  Kilvey  lies  on 
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the  left  bank  of  the  river  Towey,  and  includes  the  whole  parish  of 
Lansamlet  and  one  hamlet  of  the  parish  of  Swansea.  There  are 
within  the  seignory  or  manor  of  Kilvey  numerous  freehold  tene- 
ments, held  of  the  plaintiff  as  lord  by  payment  of  chief  or  quit- 
rents,  varying  in  amount,  and  by  suit  of  court,  but  there  are  now 
no  copyholds.  The  courts-baron  of  the  said  seignory  or  manor  of 
Kilvey  have  been  and  are  held  at  the  Guildhall,  in  the  town  of 
Swansea,  the  place  accustomed,  and  the  free  tenants  of  the  said 
tenements  owe  suit  there. 

The  plaintiff  claims  to  be  owner  of  the  port  of  Swansea.     He  also 
claims,  either  as  the  lord  of  the  said  seignory  of  Gower  or  of  the 
manor  of  Kilvey,  and  other  manors  parcel  of  the  said  seignory,  the 
sea  shore  between  high  and  low-water  mark,  lying  within  the  said 
seignory  of  Gower,  including  the  manor  of  Kilvey  and  the  borough 
and  manor  of  Swansea,  and  also  (with  certain  exceptions)  the  soil 
and  channel  of  the  navigable  part  of  the  said  river  Towey.    This 
claim  to  the  port,  sea  shore,  and  soil  of  the  river  is  not  admitted 
by  the  defendant ;  but  he  does  admit  that  the  plaintiff  is  entitled 
to  the  several  franchises  referred  to  in  the  inquisition,  81  Eliz., 
mentioned  hereinafter,  and  conceded  or  confirmed  to  him  by  the 
charter  5  Jac.  I.,  also  hereinafter  mentioned.     In  support  of  this 
claim  much  evidence  was  adduced ;  and  it  is  to  be  taken  as  the 
result  of  such  evidence,  (for  the  purpose  of  this  cause  only,  and 
*  without  prejudice  to  the  question  in  other  suits  or  disputes,)  that 
the   plaintiff  is  entitled  generally,  in  respect  of  the  seignory  of 
Gower,  or  of  its  dependent  manors  parcel  of  the  said  seignory,  and 
bounded  by  the  sea  or  its  estuaries,  to  the  shore  adjacent  to  the 
said  seignory  and  manors  respectively,  and  to  the  bed  and  soil  of 
the  said  river  as  far  as  the  tide  flows,  except  the  frontage  herein- 
after mentioned,  and  certain  parts  and  parcels  where  grants  by  the 
plaintiff  or  by  his  ancestors  or  predecessors  in  title  have  conveyed 
the  ownership  to  others,  or  where  long  enjoyment  has  established 
\ii   adverse  title.    The  river  frontage  and  shore  to  low- water  mark 
idjacent  to  and  co-extensive  with  the  borough  of  Swansea,  with 
>he   exception  of  one  parcel  thereof,  which  is  the  property  of  the 
>laintiff,  belongs,  and,  as  far  back  as  can  be  traced  by  evidence, 
las     belonged    to    or    been  claimed    under,   the    corporation    of 
Swansea. 

The  claim  to  the  ownership  of  the  port  is  not  supported  by  the 
production  of  any  grant,  inquisition,  or  other  public  record  or 
[ocument  which  expressly  conveys  or  confirms  to  the  plaintiff  or 
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DuKKOF      his  predecessors  that  franchise,  or  recognises  the  possession  of  it 
9.  by  him  or  them.     Keelage,  moorage,  and  some  other  tolls  or  dues 

Smith.  Jj^  respect  of  ships  entering  the  harbour  of  Swansea  and  river 
Towey,  have  always  been  received  by  the  corporation  of  Swansea ; 
but  the  like  dues  at  the  other  ports  and  harboars  throughout 
the  seignory  of  Gower  have  heretofore  been  demanded  and  received 
by  the  plaintiff;  and  the  lords  of  Gower  for  the  time  being ;  and  the 
plaintiff  and  his  predecessors  have  always  received  a  fee-farm  rent 
from  the  corporation  of  Swansea,  which  purports  to  be  payable  in 
respect  (among  other  things) ''  of  tolls  and  keelage." 

The  plaintiff  does  not  deny  the  exclusive  right  of  the  corporation 
to  those  dues  above  mentioned  to  be  received  by  them,  but  contends 
that  they  must  be  taken  to  be  held  under  him  by  payment  of  the 
said  fee-farm  rent. 
[  **54  ]  The  dues  so  received  by   the  corporation  have  been  ♦hitherto 

claimed  by  and  divided  between  the  port-reeve  or  mayor,  the  water- 
bailiff,  and  the  layer-keeper,  in  certain  invariable  proportions. 
The  water-bailiff  is  an  officer  of  the  seignory  of  Gower  and  Kilvey, 
appointed  by  the  lord  for  the  time  being.  The  layer-keeper  is  an 
officer  chosen  by  the  steward  of  the  lord,  at  a  court-leet  held  for  the 
manor  and  borough  of  Swansea,  out  of  two  persons  presented  to 
him  by  the  suitors  there ;  and  his  duty  is  or  was  to  remove 
obstructions  in  the  harbour.  But  the  duties  of  the  water-bailiff 
and  layer-keeper,  though  not  abolished,  are  now  in  effect  performed 
by  the  harbour-master  and  other  officers  appointed  under  the 
Swansea  Harbour  Acts,  hereinafter  referred  to. 

The  defendant  has  worked  a  colliery  called  the  Lansamlet  Col- 
liery, and  another  called  the  Old  Church  Pit  Colliery,  both  within 
the  parish  of  Lansamletj^  and  within  the  said  manor  of  Kilvey 
and  seignory  of  Gower ;  and  the  greater  part  of  the  coal  raised 
there  between  the  year  1888  and  the  commencement  of  this  action, 
has  been  carried  by  the  defendant  from  the  said  several  collieries, 
by  means  of  wagon-ways  and  a  canal,  to  wharfs  or  shipping-stages, 
at  a  place  called  Foxhole,  on  the  left  bank  of  the  river  Towey, 
within  the  said  port  of  Swansea  and  manor  of  Eilvey,  and  from 
thence  shipped  by  the  defendant  on  board  vessels  lying  in  the  said 
river,  within  the  said  port  and  manor,  and  chartered  by  persons  to 
whom  the  defendant  has  sold  the  coal ;  and  the  said  vessels  have 
sailed  with  the  coal  on  board  from  and  out  of  the  said  port  and 
manor  over  the  bar  of  Swansea  Harbour  to  various  distant  ports, 
but  the  defendant  has  not  exported  or  shipped  the  coal  on  his  own 
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account.    The  wagon-ways  and  canal,  as  well  as  the  said  wharfs  or 
shipping-places,  are  within  the  said  manor  or  lordship  of  Kilvey. 

The  plaintiff  claims  in  this  action  a  sum  of  4d.  per  ancient  wey, 
containing  forty-eight  bags,  (each  bag  containing  three  bushels  of 
Winchester  measure,)  for  every  wey  of  *the  said  coal  raised  and 
exported  as  aforesaid.  It  is  admitted  that  the  wey  of  forty-eight 
bags  is  not  now  generally  used  in  the  coal  trade.  In  contracts  and 
leases  reserving  royalties  the  wey  now  usually  contains  a  greater 
quantity  of  bags,  sometimes  as  much  as  ten,  and  its  exact  contents 
are  the  subject  of  special  agreement.  The  defendant  made  the 
payments  of  id.  per  wey  upon  such  coal  to  the  plaintiff's  prede- 
cessor in  title,  Henry  Charles,  late  Duke  of  Beaufort,  up  to 
Michaelmas,  1888,  but  since  that  time  he  has  refused  to  do  so. 

In  the  year  1887  the  executors  of  the  late  Duke  filed  a  bill  in 
Chancery  against  the  present  defendant,  for  an  account  of  the 
coal  raised  by  him  from  Michaelmas,  1888,  to  the  25th  of 
November,  1885,  the  day  of  the  late  Duke's  decease,  which  suit 
is  still  pending,  and  by  an  arrangement  is  to  abide  the  result  of 
this  action. 

The  following  evidence  was  adduced  by  the  plaintiff:  An 
inquisition,  taken  81  Eliz.,  after  the  death  of  William,  Earl  of 
Worcester,  an  ancestor  and  predecessor  in  title  of  the  plaintiff, 
which,  after  finding  that  the  said  Earl  was  seised  in  his  demesne  as 
of  fee  tail  of  and  in  the  lordships  and  manors  of  Gower  and 
Kilvey,  and  of  and  in  the  castle  and  borough  of  Swansea,  found 
that  the  said  Earl,  and  his  ancestors  and  predecessors,  were 
accustomed  to  have  divers  regal  franchises,  liberties,  and  powers, 
and  {inter  alia)  sea  toll,  team,  sac,  soke,  toll  thorough,  keelage,  and 
anchorage,  in  all  ports  out  of  or  in  the  castles,  lordships,  manors, 
or  boroughs  aforesaid,  &c.  Also  a  charter  of  5  Jac.  I.,  confirming  to 
the  then  Earl  of  Worcester  {inter  alia)  his  right  to  have  within  all  his 
lordship  and  land  of  Gower  and  Kilvey  wharfage  and  tolls  happening 
within  the  said  castles,  manors,  &c.,  and  all  fairs,  markets,  tolls* 
and  all  other  liberties  and  privileges  whatsoever,  held,  had,  or 
enjoyed  by  the  said  Earl,  or  by  any  other  person  within  the  castles, 
nianors,  or  lordships  aforesaid.  Also  a  book  purporting  to  be  a 
survey  taken  in  the  year  1650  (after  a  grant  of  the  *seignory  or 
lordship  of  Gower  and  its  members  to  Oliver  Cromwell,  by  authority 
of  the  Parliament),  was  tendered  by  the  plaintiff.  The  book  was 
produced  from  among  the  muniments  of  the  plaintiff,  and  is 
entitled,  **  A  Survey  of  the  Seignorie  or  Lordship  of  Gower,  with 
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the  several  Members  thereof,  in  the  County  of  Glamorgan,  begun 
the  27th  day  of  August,  a.d.,  1650,  by  Bussie  Alansell  and  John 
Price,  Esq.,  and  George  Billinghurst,  Gentleman,  by  virtue  of  a 
Commission  to  them  and  others  in  that  behalf  given  by  the  Bight 
Honourable  Oliver  Cromwell,  Lord-General  of  the  Parliament 
Forces,  which  Survey  was  afterwards  continued  and  perfected  by 
the  Perambulation  of  the  said  George  Billinghurst,  being  assisted 
therein  by  some  Tenants  and  Officers  of  the  said  Seignorie."  It 
then  set  out  certain  rents,  and  proceeded  thus :  **  The  jury  present 
all  usual  royalties  due  to  the  lord,  as  waifs,  estrayes,  tolls  of  faires, 
and  markets  there,  or  x«.  yearly  in  lieu  thereof.  A  leet  also  and 
court-baron,  and  the  tenants  for  not  appearing  at  the  leet  pay  iijd. 
There  is  4d.  due  unto  the  lord  for  every  wey  of  coals  that  is 
transported  out  of  his  lordship  of  Kilvey,  over  the  barr  of 
Swanzey." 

This  survey  was  objected  to  by  the  defendant  as  being  inadmissible 
evidence  for  the  plaintiff,  and  it  was  only  to  be  taken  as  part  of  the 
case,  if  the  Court  should  consider  it  admissible  and  pertinent 
evidence.  The  character  of  the  handwriting  corresponds  with  the 
apparent  date  of  it. 

The  plaintiff  further  adduced  in  evidence  an  indenture  dated  the 
2nd  of  February,  1664,  between  Bobert  Baworth  and  Bichard  Cos 
of  the  first  part,  Edward,  Earl  and  Marquis  of  Worcester,  and  Henry, 
Lord  Herbert,  son  and  heir  apparent  of  the  said  Marquis,  of  the 
second  part,  and  Thomas  Williams  of  Swanzey,  merchant,  of  the 
third  part,  by  which  the  said  Bobert  Baworth  and  Bichard  Cox,  by 
the  consent  of  the  Marquis  of  Worcester  and  Lord  Herbert,  demised 
to  the  said  Thomas  Williams  all  that  the  custom,  duty,  or  com- 
position  of  4d.  per  wey,  due  and  payable  for  *every  wey  of  coala 
wrought  within  the  lordship  of  Kilvey  and  from  thence  exported 
over  the  bar  of  Swanzey  aforesaid,  together  with  all  rights,  &c.,  ia 
as  large  and  ample  manner  as  the  said  Thomas  Williams  then  had, 
or  the  said  Lord  Marquis,  or  his  predecessors,  or  any  other  person 
claiming  by,  from,  or  under  him,  had  heretofore  had  and  enjoyed 
the  same,  "  for  the  term  of  twenty-one  years,  at  the  yearly  rental 
of  122.,  and  other  renders  in  the  lease  mentioned."  A  counterpart 
of  this  lease  was  executed  by  the  lessee.  (The  case  stated  another 
indenture  of  1676,  whereby  the  dues  were  demised  in  similar 
terms ;  and  a  counterpart  of  this  indenture  was  also  stated  to 
have  been  executed  by  the  lessee.) 

The  plaintiff  also  put  in  a  series  of  annual  accounts,  rolls,  and 
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by  the  lords  of  the  Beignories  and  manors  of  Gower  and  Eilvey,  «.. 

ancestors  of  the  plaintiff.  They  came  from  the  custody  of  the  ^mith. 
plaintiff,  are  regular  on  the  face  of  them,  and  are  admitted  by  the 
defendant  to  be  genuine ;  that  is,  to  be  in  fact  what  they  purport 
on  the  face  of  them  to  be.  They  show  the  rents  and  revenues 
received  by  the  accountant  for  the  use  of  the  lord ;  and  the 
accountants  or  receivers  therein  named  were  dead  when  the 
accounts  were  produced  in  evidence.  The  measure  called  ''  a 
last,"  mentioned  in  the  accounts,  is  alleged  by  the  plaintiff,  and 
appears  in  the  accounts,  to  have  consisted  of  four  weys ;  but  the 
defendant  does  not  admit  that  the  "wey"  referred  to  in  them 
uniformly  consisted  of  forty-eight  bags.  The  "  last "  is  not  a 
measure  in  use  in  the  coal  trade  in  the  neighbourhood  of  Swansea. 
The  accounts  were  headed,  "Lordships  of  Gower  and  Kilvey." 
The  following  is  an  abstract  of  the  entries  in  them,  relied  upon 
by  the  plaintiff  (i). 

Under  the  date  of  the  88  Hen.  VIII.  was  the  following  entry: 
*  *  *  Custom  of  Coals  of  Kilvey.  Eeceived  of  John  Franklyn,  Customer  [  •^^>8  ] 
there,  arising  from  the  custom  of  eighty-four  lasts  of  coal,  dug 
there  within  the  time  of  this  account,  and  delivery  to  divers 
persons,  at  the  rate  of  16d.  for  every  last  delivered,  as  by  a  bill 
of  parcels  made  thereof,  and  upon  his  account  appeared  and 
remaining." 

Under  1  &  2  Phil.  &  M.  there  was  the  following  entry :  *'  Kilvey 
Custom  of  Coals. — 10«.  the  price  of  seven  lasts  and  a  half  of  coals, 
dug  and  delivered  this  year  within  the  manor  aforesaid,  at  the 
rate  of  16d.  for  every  last,  according  to  ancient  custom  used 
there." 

Similar  entries  to  the  last  were  put  in  of  2  &  8  Phil.  &  M.,  and 
6  &  6  Phil.  &  M.  The  account  for  4  Eliz.  stated  the  receipt  of 
6L  12$.  of  Henry  Franklyn,  Customer  of  coals  dug  and  delivered, 
at  the  rate  of  16d,  for  every  last.  The  entry  for  10  Eliz.  was 
similar.  In  the  18  Eliz.  it  was  entered  151.  and  20d.  for  the  price 
of  228  lasts  and  8  quarters  of  coals,  dug  here,  at  the  rate  of  16d, 
for  every  last;  that  is  to  say"  (setting  out  the  items). 

In  the  26  Eliz.  the  entry  is  ''  for  the  custom  of  all  coals  found 
within  the  manor  of  Kilvey;  that  is  to  say,  for  every  wey  4d." 
Also,  in  1  Jac.  I.,  and  many  subsequent  entries,  the  custom  was 
described  as  "  of  all  coals  found." 

(1)  Numerous  other  entries  of  the  same  kind  were  set  out. 
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DuKB  OF         In  1699  (i)  the  entry  is  ae  follows :  '*  The  accountant  is  charged 
9.  with  {inter  cUia)  the  sam  of  SBL  28.  Oi.,  being  the  duties  of  2,106 

Smith.  ^^yg  q|  ^^^^^  raised  at  Mr.  Mansell's  works,  at  Kylvey,  and  sold  at 
White  Bocke  and  Upper  Banke,  between  the  2l8t  January,  99,  and 
the  14th  January,  1700,  at  4d.  per  wey."  And  between  that  year 
and  1704  there  were  similar  entries,  with  the  words  "  raised  by," 
or  "  sold  from." 

In  1706  was  the  following  entry:  ''The  same  accountant  vas 
[  **59  ]  charged  with  (inter  alia)  the  sum  of  49i.  14«.  6d.,  *being  the  duties 
of  2,998^  weys  of  coale,  raised  and  sold  to  sea  from  the  works  of 
Thomas  Mansell,  Esq.,  in  Kylvey,  at  White  Bocke,  Upper  Docke, 
and  Middle  Banke,  from  the  11th  day  of  May,  1704,  to  the  3  of 
July,  1705,  at  id.  per  wey." 

From  that  date  to  1711,  the  expression  **  sold  to  sea  '*  vas 
frequently  used.  From  1715  to  1734,  the  entries  were  merely  of 
the  amount  of  Kilvey  coal  at  4rf.  per  wey.  In  1785,  the  entry  was 
"for  coal  wrought  in  the  parish  of  Lansamlet;"  in  1746,  **for 
coal  sold  out  of  the  lordship  of  Kilvey ;  "  in  1747,  "  for  coal  carried 
out  of  the  lordship  of  Kilvey." 

In  1761  there  were  the  following  entries  :  "  Chauncey  Townsend, 
Esq.,  for  8,922  weys  one  quarter,  worked  in  the  manor  of  Kilvey, 
and  shipped  from  22nd  June,  1759,  exclusive,  to  the  27th  Jane, 
1761,  inclusive,  at  4d.  per  wey,  at  forty-eight  bags  to  the  wey, 
651.  Is.  lid:'  "  Beceived  of  Chauncey  Townsend,  Esq.,  a  deficiency 
in  payment  of  the  duty  of  4d.  per  wey  on  coal  sold  by  him  for 
exportation,  from  the  7  of  June,  1751,  to  the  26  March,  1756, 
accounted  for  at  72  bags  to  the  wey,  instead  of  48,  and  amounting, 
at  the  former  rate,  to  105Z.  19«.  5d. ;  the  deficiency  is  52Z.  19«.  8J<J." 
"  Of  ditto,  from  26th  of  March,  1756,  to  the  end  of  October  following, 
the  quantity  being  112  weys,  two  quarters,  at  72  bags  per  ^ej, 
makes,  at  48  bags,  1,608  weys  8.  quarters ;  the  deficiency  therefore 
is  586  weys  1  quarter,  at  4d.  per  wey,  91.  5«.  5d." 

Between  1759  and  1825,  there  were  similar  entries,  the  words 
"shipped"  or  "shipped  to  sea"  being  frequently  used,  and, in 
several  instances,  deficiencies  corrected  by  adding  one-third  or 
one-half.    The  amount  was  always  4d.  per  wey. 

From  1826,  to  1888,  there  were  entries  of  accounts  rendered  by 

the  defendant.    Among  the  persons  who  were  stated  to  have  made 

[  ♦Jeo  ]       payments,  were  the  owners  of  collieries  *situate  in  their  freehold 

lands  within  the  ambit  of  the  manor  of  Kilvey,  held  of  the  plain^^^ '^ 

(1)  There  was  no  entry  from  15  Car.  1.  1639,  until  1699. 
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anceBtors,  as  lorda  of  the  manor,  on  payment  of  qait-rent ;  and 
through  them  both  the  said  Ghauncey  Townsend  and  the  present 
defendant  claimed. 

Certain  leases  were  then  set  out,  granted  by  the  Dukes  of  Beaufort, 
for  making  a  carriage  way  and  canal  to  the  river  Towey.  The  case 
then  set  out  the  statutes  81  Geo.  III.  c.  Ixxxiii.,  and  34  Geo.  III. 
c.  cix.,  relating  to  Swansea  Harbour  and  Canal,  and  which  contained 
a  saving  clause  as  to  the  Duke  of  Beaufort's  rights. 

The  defendant  in  answer  relied  upon  the  following  facts  and 
evidence  :  The  plaintiff  does  not  repair,  nor  does  it  appear  that  he 
is  under  any  obligation  to  repair,  the  port  of  Swansea,  or  any  of 
its  quays  or  landing-places,  as  lord  of  Gower  or  Kilvey,  or  as  alleged 
owner  of  the  port.  He  does  not  now  provide  at  his  own  expense 
any  quay  or  shipping  stage  for  landing  or  shipping  coal  or  other 
goods  within  the  manor  of  Eilvey,  nor  does  it  appear  that  he  is,  or 
that  his  predecessors  in  title  ever  have  been,  under  any  obligation 
to  do  so;  and  no  satisfactory  proof  was  adduced  that  any  of 
the  quays,  wharfs,  or  shipping-stages  at  which  the  coal  was 
shipped  by  the  defendant,  are  or  ever  were  the  property  or  freehold 
of  the  plaintiff,  except  in  so  far  as  they  may  project  into  the  bed 
and  soil  of  the  river  Towey. 

Large  quantities  of  coal,  raised  in  the  manor  of  Eilvey,  have 
been  sold  by  the  defendant  and  others  to  the  owners  of  copper- 
works  situate  on  the  left  bank  of  the  river,  within  the  manor,  to  be 
used  in  the  said  works,  and  have  also  been  sold  to  dealers  in  the 
town  and  neighbourhood  of  Swansea,  for  sale  and  private  consump- 
tion ;  and  for  such  coal  no  duty  has  ever  been  paid  to  or  claimed 
by  the  plaintiff  or  his  predecessors.  In  like  manner,  coal  raised  in 
the  said  manor  has  been  shipped  and  exported  to  sea  from  the  river 
Neath,  without  payment  or  demand  of  any  duty  to  *or  by  the 
plaintiff  or  his  predecessors.  But  ships  sailing  out  of  the  last- 
roentioned  river  do  not  pass  over  Swansea  Bar.  Coal  has  also  been 
raised  in  large  quantities  in  collieries  on  the  right  bank  of  the  river 
Towey,  also  within  the  seignory  of  Gower,  and  exported  over 
Swansea  Bar,  but  no  duty  has  been  paid  to  or  demanded  by  the 
plaintiff,  or  (so  far  as  appears  by  the  evidence)  his  predecessors,  as 
lords  of  Gower  or  of  Kilvey,  in  respect  of  such  coal  so  imported. 

It  appears  by  the  accounts  of  the  corporation  of  Swansea,  ren- 
dered from  time  to  time  by  the  receivers  of  the  corporation  for 
about  140  years  last  past,  that  the  corporation  have  been  used  to 
do  certain  occasional  repairs  in  the  harbour  and  bar  of  Swansea, 
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ddkk  op  and  eepecially  they  have  been  used  to  repair  and  maintain  certain 
f.. "  barrel  posts  erected  at  the  mouth  of  the  river  Towey,  and  at  places 
Smith.  within  the  said  river  and  harbour,  for  the  use  of  vessels  ;  and  they 
have  also  been  used  to  place  mooring  posts,  and  rings  for  mooring 
vessels,  in  the  river;  and  their  right  to  erect  such  barrel  and 
mooring  posts,  and  to  take  moorage  from  vessels,  has  not  been 
disputed. 

There  is  a  public  quay  within  the  borough  of  Swansea,  on  the 
right  bank  of  the  river,  and  the  corporation  receives  certain 
immemorial  dues  for  goods  landed  on  or  shipped  from  that  quay,  or 
landed  on  any  other  quay  within  the  limits  of  the  town.  The  right 
bank  of  the  river,  from  the  Town-hall  to  a  place  called  the  Pottery, 
is  admitted  to  be  within  the  limits  of  the  borough ;  and  the  cor- 
poration also  claim  and  have  exercised  acts  of  ownership  over  about 
800  yards  of  the  bank  below  the  Town-hall ;  but  this  claim  is 
disputed  by  the  Duke.  The  quays  along  the  frontage  within  these 
limits  project  to  the  low-water  line  of  the  river. 

The  defendant  also  put  in  the  following  additional  entries  from 
the  above-mentioned  accounts : 

"  8  Edw.  VI. — Kilvey,  Custom  of  Coals.    And  of  nil  received 

[  •462  ]       *of  John  Franklyn,  Surveyor  of  the  Custom  of  Coals  dug  at  Kilvey — 

that  is  to  say,  for  every  last  of  coals  sold  and  delivered,  16J.,  on  the 

oath  of  the  said  John,  upon  this  account,  because  no  sale  was  made 

there  this  8rd  year." 

The  account  of  Sir  George  Herbert,  &c.  "  Kilvey,  Custom  of 
Coals.  And  of  82«.,  for  the  price  of  24  lasts  of  coals,  by  the  Sur* 
veyor  of  the  Custom  of  Coals  dug  at  Kilvey — that  is  to  say,  for  a 
last  of  coals  sold  and  delivered,  16d.,  on  the  oath  of  the  said 
surveyor  on  this  account." 

There  was  a  similar  entry  of  1  Mary,  "  concerning  any  profits 
arising  or  growing  out  of  every  last  of  coals  dug  there." 

Under  the  dates  of  1  &  2  Eliz.,  there  were  entries  simply  stating 
the  account  of  "  H.  Franklyn,  Customer  of  Coals." 

In  the  12  Eliz.  there  was  the  following :  **  Kilvey  Custom  of 
Coals.  Of  any  profit  arising  from  the  custom  of  coals  there  dug 
and  delivered  this  year,  at  the  rate  of  16d.  for  every  last,  due 
for  the  same  time,  he  answers  not,  because  Henry  Franklyn,  the 
Customer  there,  had  not  yet  appeared  to  render  his  account  thereof, 
if  any  such  custom  had  happened  to  be  chargeable  for  the  same." 

In  the  20  Eliz.  was  the  following:  ''And  of  101s.  Id.,  for  the 
custom  of  coals  there,  by   Henry   Franklyn,  Customer,  due  at 
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Michaelmas  in  the  20th  year  of  the  reign  of  our  now  lady  Queen 
Elizabeth,  for  the  two  years  then  ended,  viz.  for  the  price  of 
75  lasts,  2  quarters,  and  2  weys,  at  the  rate  of  16d.  for  every  last, 
in  the  whole  as  follows." 

In  the  27  Eliz.  there  was  the  following :  "And  of  40«.  by  the 
year,  for  the  custom  of  all  coals  found  within  the  manor  of  Kilvey — 
that  is  to  say,  for  every  wey  Sid,,  and  for  every  last  16d.,  so 
continued  from  year  to  year.** 

The  defendant  also  relied  on  several  entries  of  payments  *for 
liberty  to  dig  coal ;  but  these  related  to  places  not  within  the  manor 
of  Kilvey,  although  within  the  seignory  of  Gower. 

He  also  put  in  an  inquisition,  duly  held  after  the  death  of 

Elizabeth,  wife  of  Thomas,  Duke  of  Norfolk,  8  Hen.  VI.,  by  which 

it  was  found  that  the  said  Elizabeth  held  in  dower  at  her  decease, 

by  endowment  of  the  late  Duke,  and  of  the  inheritance  of  the  then 

present  Duke,  his  son  and  heir,  the  third-part  of  the  castle  of 

Swansea,  and  the  lands  and  lordships  of  Gower  and  Eilvey,  with 

the  appurtenances,  in  the  marches  of  Wales.    Other  manors,  now 

parcel  of  the  seignory  of  Gower,  are  named  as  held  in  dower,  with 

weirs  and  fisheries  in  the  Towey ;  one-third  of  the  profits  of  the 

hundred  court,  and  of  a  certain  toll  and  rent,  called  "  Tolnetum 

Fixidis  cum  censar,*'  in  the  town  of  Swansea;  and  one-third  of  a 

coal-mine  at  Kilvey,  worth  by  the  year  61.  18«.  4(f.    And  a  like 

inquisition,  duly  held  after  the  death  of  John,  Duke  of  Norfolk, 

11  Hen.  YI.,  by  which  it  was  found  that  the  said  late  Duke  held  at 

his  decease,  as  of  fee  tail,  the  castle  of  Swansea,  and  the  lands  and 

lordships    of    Gower  and  Kilvey,  with  their  members,  and  the 

borough  or  town  of  Swansea,  member  of  the  said  lordship,  a  ferry 

there,    certain    mills  and  weirs  in  the  Towey,  and  toll    called 

**  Tolnetum  Pixidis,"  certain  markets,  "Chensura,  prisage  of  ale,** 

and  perquisites  of  hundred  courts.    In  Kilvey,  the  deceased  is 

stated  to  have  had  rents  of  assize,  a  mill,  fisheries,  and  toll  or  tolls 

of   the   country,    (Tolnetum   Patrise).      The   **toll   of    the   pix,'* 

nientioned  in  the  above  records,  is  now  called  **  Pitching  Toll," 

and  is  included    in    the    fee-farm    of   Swansea    borough.      The 

**  tolls   of  the  country**    are  not   explained.     The   seignory    of 

Gower,  mentioned  in  the  above  inquisitions,  was,  at  the  times 

therein    specified,  held  in  chief  of  the  Grown.     The  two  last- 

naentioned  inquisitions  purported  to  enumerate  all  the  lands  and 

tenements  held  by  the  deceased  of  the  King  or  others,  at  the  time 

of  their  respective  deaths,  ^within  the  bailiwick  of  the  escheator  of 
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the  coanty  of  Hereford,  and  adjoining  marches  of  Wales  ;  and  it  is 
contended  by  the  defendant,  that  they  negative  the  existence  of  any 
custom  or  duty  on  coals,  as  claimed  by  the  plaintiff  in  this  case.  Tbe 
defendant  also  relied  on  the  stat.  84  &  35  Hen.  YUI.  c.  26,  s.  101. 

Evidence  was  also  adduced  by  the  defendant,  to  show  that  tbe 
duty  on  coals  claimed  by  the  plaintiff  had  not  been  always  paid  o: 
acknowledged  to  be  due,  had  varied  in  amount,  and  had  been 
sometimes  paid  in  virtue  of  express  contracts  and  not  of  anj 
supposed  custom.  This  evidence  consisted  of  statements  bv 
several  old  persons  engaged  as  working  colliers,  that  they  knew 
nothing  of  the  Duke's  due  or  payment  to  him. 

The  payments  by  Chauncey  Townsend  were  adverted  to  by  th- 
defendant,  who  contended,  that  he  had  been  induced  to  submit  t: 
the  demand,  because  he  was  dependent  on  the  Duke  for  the  supply 
of  water  to  certain  copper-works,  and  certain  correspondence  was 
referred  to  for  this  purpose,  which  was  set  out  in  the  case. 

The  following  further  evidence  was  also  adduced :  On  the  8rd  of 
May,  1828,  Penrose,  whose  name  appears  in  the  accounts  in  ani 
after  1828,  finding  it  necessary  to  obtain  a  lease  from  the  Duke  of 
land  to  deposit  the  coal  raised  at  Kilvey  Mount,  entered  into  2i3 
agreement,  by  which  the  Duke  agreed  to  grant  him  a  lease  c: 
ground  near  Swansea  Ferry,  on  the  east  side  of  the  Towey,  under 
certain  conditions,  rendering  to  the  Duke  the  customary  dues  ana 
payments  which  might  from  time  to  time  become  payable  to  him  af 
lord  of  the  manor  in  respect  of  coal  shipped  to  sea  from  the  saw. 
piece  of  ground.  The  lease  was  to  contain  covenants  by  Penrose  t-^ 
pay  duties,  to  furnish  accounts  of  the  quantity  of  coals  shipped,  ari 
the  duty  was  to  be  calculated  upon  and  paid  for  "  every  old  vt} 
containing  144  bushels." 

By  indenture,  dated  the  Ist  of  March,  1827,  the  late  ♦Duke  •♦{ 
Beaufort  and  the  plaintiff  (then  being  the  Marquis  of  Worcester . 
by  a  lease  reciting  the  title  of  the  Duke  to  certain  payments  i:. 
respect  of  the  sea  shore  and  liberties,  in  respect  of  the  manor  of 
Kilvey  and  the  sea  shore,  and  in  respect  of  the  shipment  or  depc^ii 
of  articles  on  the  same,  demised  to  George  Tennant  lands  i:> 
Kilvey,  at  Salthouse  Point,  and  adjacent  land  occasionally  over- 
flowed by  the  tide,  subject  to  accustomable  right  and  royalties  c^' 
the  Duke  as  lord  of  Kilvey,  to  hold  for  1,000  years,  paying  yearly 
4d.  for  every  Swansea  wey  of  coal  and  culm  (every  wey  to  consi*' 
of  ten  tons)  which  should  be  shipped  to  sea  within  the  manor  I  y 
the  said  George  Tennant. 
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was  first  worked  by  the  defendant  in  1828,  no  dues  have  been  paid  «. 

by  the  defendant,  nor  have  any  been  paid  by  him  in  respect  of  any       8m"h. 

of  his  collieries  in  Eilvey,  since  Michaelmas,  1883. 

The  Court  are  to  draw  such  inferences  from  the  evidence  as  a' 

jury  might  have  done,  and  all  matters  of  law  or  of  fact  appearing 

upon  the  case  are  to  be  open  to  the  parties.    Judgment  is  to  be 

entered  for  the  plaintiff  by  confession,  if  the  Court  shall  be  of 

opinion  that  he  is  entitled  to  recover ;  and  if  they  should  be  of  a 

contrary  opinion,  then  judgment  of  nolle  prosequi  is  to  be  entered. 

Mojitague  Smith  {J.  Brown  with  him),  for  the  plaintiff : 

First,  Is  there  evidence  of  immemorial  payment  ?    It  is  submitted 
that  there  is  abundantevidence  without  the  private  Acts  of  Parliament, 
which,  it  is  conceded,  are  inadmissible.    Then,  secondly,  assuming 
a  custom  to  exist,  is  it  reasonable,  or,  in  other  words,  may  it  have 
had  a  legal  origin?    There  must  have  been  a  time  when  that, 
which  is  now  a  custom,  was  not  so.    It  may  be  treated  either  as  a 
customary  payment  existing  in  the  manor  before  the  grants  to  the 
free  tenants,  which  would  consequently  be  subject  to  that  payment, 
or  as  a  toll  traverse  for  carrying  *coal  across  the  manor  to  the  sea       [  *466  ] 
shore,  imposed  at  the  time  when  the  lands  of  the  manor  were  in 
the  hands  of  the  lord.    A  custom  may  be  inferred  from  the  usage ; 
and  that  has  been  for  the  worker  of  the  mines  to  pay,  at  all  events 
since  the  year  1759.     If,  prior  to  the  grants  of  the  freehold,  an 
usage  in  fact  existed,  that  all  workers  of  mines  within  the  manor, 
whether  they  could  claim  a  right  to  work  or  not,  should  pay  4d. 
per  wey,  there  could  be  no  objection  to  a  grant  made  subject  to 
that  usage.     As  to  the  origin  of  customs,  everything  is  to  be  pre- 
sumed.    In  Hix  V.  Gardiner  (i).  Lord  Coke  says,  "  If  no  reason 
c^an  be  given  for  the  beginning  of  this  or  of  any  other  custom,  yet 
ion  sequitur  this  custom  to  be  for  this  cause  unreasonable  and 
igainst  reason  in  the  beginning  of  it,  for  that  for  some  things  no 
reason  can  be  given,  and  as  the  rule  is,  **  Qui  rationem  in  omnibus 
fii€xrit  ratio^iem  desiruit.^^     And  in  Cocksedge  y,  Fanshaw  {2),  Lord 
Mansfield,  Ch.  J.,  states  the  rule  of  law  to  be  "  that  wherever 
here  is  an  immemorial  usage,  the  Court  must  presume  everything 
>osBible,  which  could  give  it  a  legal  origin."    Here  the  payment  in 
a.ct  for  so  long  a  period  is  sufiicient  to  raise  the  presumption  that 
t    is  immemorial.    A  long  enjoyment  of  duties  will  warrant  the 
(1)  2Bul8t.  195.  (2)  1  Doug.  118. 
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presumption  of  any  fact  necessary  to  make  them  legal :  The  Mayor 
of  Exeter  y.  Warren  {i).  This  claim  may  be  supported  as  a  toll 
traverse,  on  the  presumption,  arising  from  long-continued  payment, 
that  the  land  between  the  colliery  and  the  shore  belonged  at  one 
time  to  the  plaintiff  and  his  ancestors  as  lords,  or  that  the  shore 
only  belonged  to  them  :  Crispe  v.  Belwood  (2).  A  prescription  for 
toll  traverse  is  good,  without  showing  title  or  consideration: 
Steinson  v.  Heath  (3).  In  the  case  of  Lord  Pelham  v.  PickersgUli^i' 
it  was  held  that,  if  a  person,  claiming  toll  for  passing  over  an 
highway,  *can  show  that  the  liberty  of  passing  over  the  soil  and 
taking  toll  for  such  passage  are  both  immemorial,  and  that  the  soil 
and  the  toll  were,  before  the  time  of  legal  memory,  in  the  same 
hands,  though  severed  since,  it  shall  be  presumed  that  the  soil  was 
originally  granted  to  the  public  in  consideration  of  the  toll, 
and  such  original  grant  is  a  good  consideration  to  support  the 
demand.  Ashhurst,  J.,  there  says,  **  The  rule  with  regard  to  pre- 
scriptions is,  that  every  prescription  is  good,  if  by  any  possibility 
it  can  be  supposed  to  have  had  a  legal  commencement."  With 
respect  to  the  custom  being  limited  to  coal  exported,  it  may  be  that 
the  lord  allowed  the  tenants  to  work  the  coal  for  home  con- 
sumption, but  charged  for  that  exported,  as  being  less  beneficial  to 
himself ;  or  if  not,  and  the  prescription  is  for  all  coal,  then  part 
may  have  been  lost,  and  the  prescription  is  divisible.  If  the  lord 
could  have  reserved  a  duty  on  all  coal  wrought  within  the  manor, 
he  might  do  so  on  part.  A  jury  of  the  manor  have  found  the 
existence  of  this  payment  according  to  the  survey  of  1650.  At  that 
time  Oliver  Cromwell  was  de  facto  governor  of  the  country,  and 
this  survey  must  be  treated  as  a  public  document.  It  is  at  least 
the  finding  of  a  jury,  and  therefore  evidence  of  reputation,  which 
will  support  a  toll  traverse.  There  is  no  variation  in  the  custom, 
but  only  in  the  entries  made  by  the  receivers,  the  earlier  of  which 
do  not  express  the  custom  so  fully  as  the  later.  Even  supposing 
the  custom  had  originally  been  for  all  coal,  and  to  have  been  after- 
wards limited  to  coal  exported,  that  would  not  be  such  a  variation 
as  to  destroy  it.  The  accounts  for  the  period  between  1747  and 
1761  show  the  nature  of  the  custom.  At  first  the  old  wey  was  the 
measurement,  but  the  mistake  was  corrected,  and  the  difference 
paid.  It  is  conceded  that  this  claim  cannot  be  supported  as  a 
port  duty,  for  that  is  usually  payable  by  the  party  using  the  port. 


(1)  64  R  E.  625  (5  Q.  B.  773). 

(2)  3  Lev.  42'!. 


(3)  Id.  400. 

(4)  1  E.  B.  348  (1  T.  E.  660). 
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Smith 
and  carried  through  the  manor  and  seignory,and  sold  and  exported       p  «^f.g  j 

to  sea ;  and  that  claim  is  not  supported  by  the  evidence.     The 

entries  show,  in  truth,  actual  sales,  not  mere  tolls  or  duties.     The 

83  Hen.  VIII.  points  to  a  delivery  by  or  on  behalf  of  the  lord.     In 

some  entries  it  is  '*  the  price  for  coal  dug  and  delivered  ; "  in  others, 

the  words  **  at  the  rate  of  '*  are  used.    There  may  have  been  a 

custom  for  the  tenants  to  have  coal  at  a  certain  price.    The  variation 

in  the  value  of  money  must  also  be  taken  into  account :  Cooper  v. 

HeivBon  (i).    The  survey  of  1650  is  the  first  document  in  which  any 

mention  is  made  of  coal  exported,  and  that  is  not  admissible  in 

evidence.    There  is  no  proof  that  any  commission  issued,  and  the 

document  is  not  one  of  a  public  nature. 

(Parke, B.:  The  question  is,  whether  a  jury  of  the  manor  are  not 
presumed  to  be  acquainted  with  its  customs,  so  as  to  bring  the  case 
within  the  rule  laid  down  in  Crease  v.  Barrett  (2).) 

Evans  v.  Taylor  (3)  is  an  express  authority  to  show  that  this  docu- 
ment is  inadmissible  as  evidence  of  reputation. 

(Pabkb,  B.  :  In  that  case  the  document  appears  to  have  been 
signed  by  the  jurors,  who  made  the  presentment  on  oath.  I  should 
therefore  have  thought  it  admissible  as  evidence  of  reputation. 

Aldbrson,  B.  :  As  at  present  advised,  I  should  say  that  the 
document  in  that  case  was  receivable  in  evidence.) 

This  custom  has  been  abrogated  by  the  84  &  86  Hen.  VIII.  c.  26, 
3.  101  (4).    Besides,  there  is  such  a  variation  in  the  custom  as  to 

(1)  4  T.  &C.  269,  281.  by  Act  of  Parliament  made  in  the 

(2)  40  B.  R.  779  (1  Cr.  M.  &  B.  919).  thirty-second  year  of  his  most  gracious 

(3)  45  B.  B.  775  (7  Ad.  &  £1.  617).  reign  :     Nevertheless,     his     Majesty 

(4)  Sect.  101.  "Whereas  divers  willeth  and  commandeth  that  no  other 
ordships'  marches,  as  well  in  Wales  liberties,  franchises,  or  customs  shall 
IS  in  the  borders  of  the  same,  now  from  henceforth  be  used,  claimed,  or 
jeing  by  Act  of  Parliament  annexed  exercised  within  the  said  lordships, 
o  divers  shires  of  England,  be  lately  nor  any  other  loitlships  within  Wales, 
^ome  to  the  King's  hands  by  sup-  or  the  county  of  Monmouth,  whoso- 
)re88ion  of  houses,  by  purchase  or  ever  be  lord  or  owner  of  the  same,  but 
ittainders,  and  now  be  under  the  only  such  liberties,  franchises,  and 
iurvey  of  the  Court  of  Augmentations,  customs  as  be  given  and  commanded 
>r  of  the  King's  general  surveyors,  the  to  the  lords  of  the  same  lordships,  by 
iberties,  franchises,  and  customs  of  force  and  virtue  of  the  said  Act  of 
ill  which  lordships  he  lately  revived  Parliament  made  for  Wales  in  the 

B.B. — VOL.  LXXX.  48 


674 


1849.     EX.    4  EX.  468—470. 


B.S. 


DoKB  OF  destroy  its  validity.    A  custom  is  not  ^binding  unless  aniform :  Co. 

BEAuroaT  j^.^^^  ^  jg  ^    ^^^  ^j^^  ^.^  ^^^.^^^  ^  RoMe(i)  and  Benest  v.  Pipcm  (2),) 

Smith. 

[  •*«»  ]  Montague  Smith  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

The  only  matter  of  law  which  appears  to  me  to  be  submitted  to 
the  judgment  of  the  Court  is,  whether  the  document  of  the  year 
1650  is  a  public  document,  and  entitled  to  credit  as  such,  or  whether 
its  authority  is  so  established  as  to  make  it  evidence  of  reputation. 
Excluding  that  document  from  our  consideration,  and  looking  at  the 
whole  case, — for  the  oflSce  we  have  here  to  perform  is  not  so  moch 
that  of  a  Court  as  of  a  jury, — it  appears  to  me  that  the  plaintiff  is 
entitled  to  judgment.  There  is  satisfactory  evidence  that  this  is 
an  immemorial  payment,  and  the  instances  of  variation, — or  rather 
those  arguments  which  may  be  derived  from  the  instances  in  which 
there  is  some  apparent  variation,  are  not  sufficient  to  overturn  the 
strong  inference  arising  from  payment  continued  for  a  long  period, 
and  in  modem  times,  so  as  clearly  to  lead  to  the  conclusion  that 
the  payment  has  been  immemorial.  That  being  a  matter  of  fact, 
upon  which  I  am  enabled  to  decide,  I  abstain  from  going  into  any 
analysis  of  the  case. 

Fabkb,  B.  : 
[  •^TO  ]  The  plaintiff  is  entitled  to  our  verdict.    The  ♦first  duty  of  the 

Court  is  to  ascertain  what  portion  of  the  evidence  submitted  for 
our  consideration  is  admissible.  The  plaintiff's  counsel  has  very 
properly  given  up  insisting  on  the  private  Acts  of  Parliament 
They  are  clearly  inadmissible.  A  similar  rule  was  laid  down  in 
the  Cambridge  Toll  case,  Brett  v.  Beales  (8).  The  next  question  is, 
whether  the  document  of  the  year  1650,  which  purports  to  be  a 
survey  of  the  seignory  of  Gower,  made  by  order  of  Oliver  Crom- 
well, is  admissible  in  evidence.  I  think  that,  on  principle  and 
authority,  it  is  not.  If  the  survey  had  been  ordered  by  a  rightful 
Sovereign  of  the  realm  in  respect  of  any  part  of  the  Boyal  demesnes, 
and  a  commission  had  been  proved  to  exist,  or  reasonable  evidence 
given  of  its  loss,  the  document  in   question  would  have  been 


twenty-Beyenth  year  of  his  Grace's 
reign,  and  not  altered  nor  taken  away 
by  this  ordinance ;  the  said  Act  made 
in  the  said  thirty-second  year,  or  any 
other  Act,  grant,  law,  or  custom  to  the 


contrary  thereof  notwithstanding.*' 

(1)  15  B.  B.  623  (5  Taunt.  706). 

(2)  1  Enapp,  60. 

(3)  34  B.  B.  499  (Moo.  ft  Mai.  421). 
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admissible  as  a  public  document,  on  the  ground  that  everything      Dukb  of 
which  concerns  the  King's  revenue  concerns  the  State,  and  is  a       ■^^'^»'' 
public  matter.    But  this,  so  far  as  we  learn  by  the  case,  is  a  grant       Smith. 
made  by  Parliament  to  Oliver  Cromwell,  for  his  own  private  benefit, 
and  not  for  the  purposes  of  the  State,  and  is,  therefore,  in  the  same 
situation  as  the  property  of  a  private  individual.     If,  indeed,  it  had 
appeared  distinctly,  from  the  finding  of  a  jury  of  the  manor,  or  of 
persons  connected  with  the  manor,  so  as  to  know  its  customs,  that 
there  was  an  ancient  and  customary  payment  of  4(i.  per  wey  for  all 
coal  carried  over  the  bar  to  seaward,  that  would  have  been  admis- 
sible as  evidence  of  reputation,  because  authenticated  by  the  opinion 
of  a  competent  jury.     The  case,  however,  fails  in  showing  that.     It 
is  the  same  in  principle  as  Evans  v.  Taylor,  though  it  is  to  be 
observed  that,  in  that  case,  there  was  stronger  evidence  of  an 
opinion  of  a  jury,  because  it  is  to  be  collected  from  the  report  that 
the  signatures  of  the  jury  were  appended  to  the  document.     We 
must  therefore  reject  from  the  evidence  the  document  of  1650,  and 
act  on  the  remainder.  • 

Now,  the  remaining  evidence  consists  of  leases,  receivers  accounts,  [  471  ] 
and  correspondence,  all  of  which  both  parties  agree  to  be  admissible. 
Then  we  are  to  apply  to  this  case  the  ordinary  rule  which  applies 
to  all  ancient  rights.  Mr.  Justice  Ashhurst,  in  Pelliam  v.  Pickersgill, 
says,  that  if  we  find  an  ancient  payment  has  been  made  time  out 
of  mind,  we  ought  to  refer  it  to  a  legal  origin.  That  is  one  principle 
on  which  the  Courts  act  with  regard  to  these  questions  of  right. 
Another  principle  is,  that  if  there  be  clear  and  distinct  evidence 
of  payment  so  far  back  as  legal  memory,  the  payment  shall  be 
presumed  to  be  immemorial,  unless  there  be  evidence  to  show  that 
there  was  a  period  of  time  when  the  payment  did  not  exist.  Now, 
if  we  look  at  the  evidence  in  this  case,  it  is  extremely  strong  to 
sbow  the  payment  of  this  duty  from  a  very  early  period — from  the 
rei^^^n  of  Hen.  VIII.  down  to  the  year  1838,  when  the  defendant 
ceased  to  pay  the  duty  to  the  Duke  of  Beaufort,  and  this  litigation 
commenced.  In  the  year  1664  there  was  a  lease  (and  a  counter- 
part executed  by  the  lessee,  which  is  some  evidence  of  the  fact  of 
anjoyment  under  the  lease),  whereby  was  demised  ''all  that  the 
custom,  duty,  or  composition  of  4d.  per  wey,  due  and  payable  for 
3very  wey  of  coals  wrought  within  the  lordship  of  Kilvey,  and  from 
.lience  exported  over  the  bar  of  Swanzey  aforesaid,  together  with 
til  rights,"  Stc.  That  lease  seems  to  be  the  shape  in  which  the 
>leiinti£F  puts  forward  his  claim,  which,  according  to  the  evidence, 

43—2 
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DuKB  OP     has  been  acted  upon  ever  since.    There  was  another  lease  in  1675 
9.  (of  which  also  a  counterpart  was  executed  by  the  tenant),  and  in 

SMITH.  i^jjjg  leg^^  t-he  duty  was  described  in  similar  terms.  Then  there  is 
a  great  body  of  evidence,  showing  a  long  uniform  payment  of  dntr 
upon  that  description  of  coal.  Besides  that,  there  are  the  receivers' 
accounts,  beginning  in  the  88  Hen.  YIIL,  and  carried  on  throagh 
the  reigns  of  Philip  and  Mary,  and  Elizabeth,  in  which  the  costom 
is  clearly  described,  though  certainly  not  in  such  precise  words  ft? 

[  *472  ]  in  the  lease.  There  *iSj  however,  no  inconsistency  in  the  custom 
being  described  in  the  receivers'  accounts  without  that  exactness 
with  which  it  is  described  in  the  leases.  In  the  former,  it  is 
described  as  a  custom  of  4(2.  per  wey  (that  is  uniform  in  all 
for  all  coal  "  found "  within  the  manor,  "  raised  "  within  the 
manor,  "wrought"  in  the  manor,  or  "brought  from  tbt 
works ;  "  but  there  is  no  qualification  as  to  coal  exported  over 
Swansea  Bar.  I  think  the  absence  of  that  is  in  no  way  incoii- 
sistent  with  the  custom  claimed,  because  it  may  be  only  a  more 
compendious  way  of  describing  the  same  custom.  Then  we  find 
that  these  payments  were  made  within  about  eighty  years  by 
Mr.  Chauncey  Townsend,  the  occupier  of  a  colliery,  and  that  he 
having  for  some  time  paid  by  a  supposed  customary  wey  of 
seventy-two  bags,  whereas  the  customary  wey  was  forty-eight  bags, 
that  error  was  corrected,  and  the  difference,  amounting  to  a  con- 
tiderable  sum,  duly  paid  by  him.  In  the  present  instance. 
therefore,  we  find  a  payment  of  these  duties  carried  on  for  a  great 
number  of  years,  from  which,  unless  there  be  evidence  to  the 
contrary,  we  ought  to  infer  that* the  payment  is  immemorial.  But 
it  is  said  that  there  is  evidence  which  should  induce  us  to  pause 
in  that  respect,  because  the  payments  had  not  been  uniform. 
inasmuch  as  there  is  some  evidence  of  people  working  for  two, 
three,  or  four  years,  and  no  proof  of  any  payments  by  them. 
After  all,  those  are  very  short  periods ;  and  there  is  no  distinc: 
proof  of  non-payment.  It  may  be  that  all  these  sums  were  paid  to 
the  receiver,  but  not  carried  into  his  account  or  accounted  for  by  him. 
As  to  the  evidence  of  the  workmen,  that  they  did  not  know  of  these 
payments,  that  is  not  worth  a  moment's  consideration.  I  think  ther« 
is  evidence  of  payment  in  modern  times,  and  I  have  no  difiScultr 
in  coming  to  the  conclusion  that  this  is  an  immemorial  payment 
But  it  is  said  that  we  ought  not  to  do  so,  because  of  the  inqoisi- 

[  *47s  ]  tions  in  the  reign  of  Hen.  YI.,  in  which  no  mention  *i8  made  of 
this  customary  payment.  In  one  of  those  inquisitions  there  is  mention 


VOL.  LXXX.] 


1849.    EX.     4  EX.  478—474. 


677 


made  of  a  toll  under  which  this  claim  might  fall ;  in  the  other  inquisi- 
tion, (which  was  only  as  to  dower,)  no  mention  is  made  of  this  duty. 
In  my  opinion,  the  absence  on  one  occasion  of  a  statement  in  the 
inquisition  of  this  particular  toll,  is  of  no  weight  against  the  great 
body  of  evidence  as  to  uniform  payment. 

Another  objection  is,  that  if  this  was  a  right  in  respect  of  tenure, 
it  was  taken  away  by  the  statute  of  Hen.  YIII.    But  I  think  that 
statute  was  not  meant  to  interfere  with  the  rights  or  property  of 
the  lord  in  his  private  capacity  as  owner  of  the  land,  and  this  is 
not  such  a  public  right  or  custom  as  to  be  affected  by  it.     That 
being  so,  we  must,  according  to  the  ordinary  rule  in  these  cases, 
adopt  such  a  notion  of  the  right  as  will  square  with  the  evidence. 
Now,  the  evidence  will  support  it,  either  as  a  customary  and 
immemorial  payment  or  as  a  toll  traverse,  for  a  toll  traverse  may 
be  granted  by  the  Crown  in  modern  times  to  all  persons  who  pass 
over  the  land  of  the  grantee  of  the  toll.    Therefore,  the  right  in 
question  may  be  supported,  either  by  supposing  it  a  manorial  duty, 
payable  by  all  persons  who  wrought  coal  within  the  manor,  or  the 
right  may  be  limited  to  such  coal  as  was  exported,  which  is  not 
unreasonable ;  for  there  might  well  be  an  ancient  custom,  that  all 
coal  got  within  the  manor  and  used  by  the  inhabitants  should  pay 
nothing,  but  that  such  coal  as  was  used   for  foreign  commerce 
should  be  paid  for  by  those  persons  who  wrought  the  mine.    We 
are  not,  however,  compelled  to  decide  whether  this  is  a  manorial 
custom,  or  a  toll  traverse  for  going  over  land  presumed  to  be  the 
demesne  land  of  the  manor.     In  one  view  or  the  other  the  defen- 
dant  is  liable,  for  the  case  finds  that  he  wrought  coals  in  the  manor 
and  carried  them  to  a  place  within  the  port  of   Swansea,  from 
whence  they  were  shipped  to  distant  ports.    It  is  clear  that  this 
claim  cannot  be  supported  as  a  port  duty  ;  and  indeed  that  point  was 
abandoned.    I  am  not  ^compelled  to  choose  between  the  two  sup- 
positions, either  of  which  would  support  the  plaintiff's  case ;  but  if 
I  were,  I  own  the  weight  of  evidence  seems  to  me  to  show  that 
this  is  an  ancient  due  by  the  custom  of  the  manor,  because  in  the  old 
documents  it  is  described,  not  as  a  due  for  carrying  coals  over  the 
manor,  but  as  a  payment  for  coals  wrought  in  the  manor.   Therefore, 
it    seems  to  me  that  the  more  rational  construction  of  all  this 
evidence  is,  that  there  is  an  ancient  custom  in  the  manor  for  the 
workers   of  coal-mines  to  pay  the  lord  id.  per  wey  for  all  coal 
wrought  within  the  manor  and  afterwards  exported. 

With  respect  to  the  differences  in  the  accounts,  it  is  clear  that 
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all  the  receivers  meant  to  receive  was  the  duty  according  to  the 
ancient  customary  wey ;  and  if  they  have  made  a  miscalculatioD 
once  or  twice  as  to  the  quantity  of  the  wey,  that  does  not  in  tbt 
least  affect  the  remainder  of  the  evidence.  Having  considered,  a$ 
a  Judge,  the  admissibility  and  effect  of  the  evidence,  and  having  al<<^ 
acted  as  a  juryman,  I  am  clearly  of  opinion  that  the  plaintiff  has  a 
right  to  what  he  seeks  to  recover  in  this  action,  on  the  ground  that 
it  is  a  claim  established  by  ancient  manorial  custom. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  I  think  the  document  of  1650  is  not 
receivable  in  evidence.  I  agree  in  the  doubt  entertained  by  mj 
brother  Parke,  whether  the  case  of  Evans  v.  Taylor  was  righiii 
decided  ;  because  if  the  document  was,  as  it  appears  to  have  beec 
a  declaration  by  the  jury  themselves,  it  would  have  been  receivablt 
as  evidence  of  reputation.  Here  the  document  is  a  survey  of  the 
private  property  of  Oliver  Cromwell,  and  there  is  nothing  to  sbo? 
that  the  jury  were  sworn  or  then  expressed  any  opinion  ;  but  it  i* 
rather  the  recital  of  an  opinion  at  another  time  expressed  by  the 
jury,  as  to  what  they  said  they  knew  when  acting  under  the  coio> 
mission  of  Oliver  Cromwell.  That  is  not  in  the  nature  of  reputation, 
for  there  is  no  oath  or  statement  from  any  persons  who  *had 
authority  for  making  such  a  declaration.  In  truth,  the  propertj 
of  Oliver  Cromwell  was  private  property,  which  would  go  to  his 
children,  and  there  was  nothing  showing  that  those  children  would 
succeed  to  any  part  of  his  rank.  In  point  of  fact,  we  know  that 
they  did  not.  In  the  case  of  the  Crown  it  is  different,  because  tbe 
property  of  the  Crown  is  the  property  of  the  public  in  one  aensr, 
inasmuch  as  it  is  affected  by  the  public  rights,  and  belongs  to  th€ 
Crown  as  the  representative  of  the  people  at  large.  Therefore,  in 
the  case  of  the  Crown,  a  document  of  this  description  beeomea 
evidence,  inasmuch  as  the  general  rights  of  all  the  subjects  of  th^ 
land  are  in  some  degree  concerned. 

That  evidence  being  laid  out  of  the  case,  the  remainder  seems  to 
me  conclusive  in  favour  of  the  plaintiff.  It  consists  of  a  body  of 
evidence  tending  to  show  that  this  duty  of  4d.  has  been  received 
for  each  wey  of  coal  exported ;  and  there  is  abundant  evidence  of 
ancient  entries  which  carry  it  back  three  or  four  hundred  years. 
and  which,  though  not  exactly  conformable  with  the  modem  usage. 
are,  as  expressing  the  limitation  contained  in  the  modem  usage 
consistent  with  it,  because  expressed  in  more  general  terms.    It  was 
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the  practice  in  ancient  times  to  state  things  with  more  brevity.  But     Dukb  or 
there  is  no  contradiction  of  evidence  between  the  one  part  and  the  t^. 

other.  There  are  certain  expressions — in  one  case,  "  coals  found,"  smith. 
in  another,  ''  coals  sold  and  delivered  ;  "  but  all  are  consistent  with 
the  idea,  that  the  duty  is  in  respect  of  coal  got  within  the  manor, 
and  delivered  for  the  purpose  of  exportation.  Then  what  is  the 
result  ?  We  ought,  if  we  can,  to  give  this  usage  some  origin  which 
shall  be  lawful.  I  think  that  the  conclusion  at  which  my  brother 
Parke  has  arrived  is  a  correct  one ;  not  merely  that  it  may  have 
reference  either  to  a  toll  traverse  or  a  manorial  custom,  but  that 
more  probably  it  has  reference  to  the  latter.  I  think  that  the  cir- 
cumstance of  its  being  confined  to  coal  exported,  and  not  *extended  [  ♦^ts  ] 
to  coal  consumed,  has  a  tendency  to  show  that  it  was  a  manorial 
and  local  right,  rather  than  one  arising  out  of  a  toll  traverse.  The 
stat.  34  &  85  Hen.  YIII.  c.  26,  applies  only  to  the  customs  of  the 
lords  marchers.  Upon  the  whole,  therefore,  I  think  that  judgment 
should  be  entered  by  confession  for  the  plaintiff,  and  damages 
assessed  according  to  the  case. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  I  think  that  the  document  of  1650 
"wSkH  correctly  excluded.  The  case  of  Evans  v.  Taylor  is  a  clear 
authority  for  our  excluding  it,  though,  perhaps,  that  case  may  go 
further  than  we  are  inclined  to  do.  But  it  appears  to  me,  sitting 
as  a  juryman,  that  it  is  utterly  immaterial  whether  that  document 
be  excluded  or  not ;  for  the  only  purpose  for  which  it  was  offered 
in  evidence  was  to  carry  back  to  the  year  1650  that  which  was  con- 
clusively established  by  the  lease  of  1664 ;  for  at  that  time  the 
existence  of  this  right  was  recognised,  and  it  was  demised  in  exactly 
the  same  terms  in  which  it  is  now  claimed.  From  that  time  down- 
wards, there  appears  to  have  been  one  unbroken  chain  of  evidence, 
Bhowiiig  the  regular  payment  of  that  4d.  per  wey  eo  nomine,  in 
respect  of  the  very  subject-matter  for  which  it  is  now  claimed.  The 
only  doubt  which  has  been  suggested  of  discrepancy  in  modern 
times,  is  that  the  wey  has  sometimes  not  been  treated  as  exactly 
the  same  quantity.  There  is  no  proof  of  that.  What  was  meant 
to  be  calculated  was  a  wey  of  144  bushels,  or  forty-eight  bags. 
It  was  found  that,  at  one  time,  one  of  the  parties  had  been  calcu- 
lating at  the  rate  of  seventy-two  bags,  instead  of  forty-eight,  and 
that  was  afterwards  set  right.  Then  sometimes  a  dealing  is  stated, 
as  adding  one-third,  in  others  one-half ;  but  that  is  not  evidence 
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DuKB  OF      of  a  different  mode  of  contract  with  each  party,  for  when  you  look 
f.^  in  order  to  ascertain  what  a  wey  means,  there  is  no  evidence  that 

Smith.       j^j  means  forty-eight  bags  or  seventy-two  bags  ;  for  anght  I  know, 

[  *i77  ]      it  may  be  sixty-four.     *Some  persons  might  well  have  their  wey 
calculated  in  other  modes,  from  the  circumstance  of  their  carriages 
being  of  a  different  size,  or  for  other  reasons ;  they  may  have  cal- 
culated seventy-two,  and  then  one-third  is  quite  right.     That  is  one 
way  in  which  the  apparent  discrepancy  may  be  explained.    Not, 
however,  that  it  is  at  all  material ;  because  it  is  obvious  that  what 
the  receiver  meant  to  do  was  to   reduce  it   to  the  standard  of 
144  bushels  or  forty-eight  bags.     If  he  has  failed  in  the  calculation 
in  one  or  two  instances,  that  is  a  matter  wholly  immaterial.    We 
find  a  demise  of  this  toll  in  1664,  followed  up  by  one  ten  or  a  dozen 
years   afterwards,  exactly   as  now,  which    has   been   acted  upon 
without  variation,  and  supported  by  a  body  of  evidence  singularly 
powerful ;  for  I  do  not  think  I  ever  saw  a  case  in  which  there  was 
such  entire  uniformity  and  so  little  conflict  from  the  beginning  to 
the  end.    How  is  it  beyond  1664  ?     Exactly  the  same  payments 
made,  and  exactly  the  same  subject-matter,  though  described  as 
being  for  coal  **  dug,"  and  not  saying  "  carried  over  the  bar."   Still 
there  is  nothing  inconsistent  with  modern  usage ;  it  is  only  that  in 
modern  times  a  limitation  has  been  placed  on  the  quantity  of  coal 
raised,  so  as  not  to  make  all  coal  raised  liable.    It  does  not  mean 
that  formerly  all  coal  raised  was  liable ;  but  even  if  it  did,  I  should 
doubt  whether  it  was  a  variation  of  a  custom,  to  extend  it  to  more 
than  is  now  claimed  for.     If  there  was  a  custom  imposing  a  duty 
of  4d,  per  wey  on  all  coal  raised  in  the  manor,  then  a  fortiori  on 
all  coal  raised  in  the  manor  and  exported ;  therefore  it  would  not 
have  pressed  me  if  such  a  thing  had  appeared  ;  but,  in  my  opinion, 
it  does  not  appear  at  all.    Looking  at  the  thing  backward  (which  is 
the  safest  way  in  these  cases),  I  find  that  4^.  per  wey  for  all  coal 
raised  and  exported  over  the  bar  has  been  uniformly  paid  up  to  tbe 
time  of  the  present  dispute  arising,  which  was  about  fifteen  years 
ago ;  carrying  that  backward,  we  find  that  sum  has  been  paid  ap 

[  'iTS  ]  *o  ^  *™®  beyond  which  it  is  impossible  *to  inquire,  namely,  as  far 
back  as  the  reign  of  Hen.  YIII.  There  cannot  be  stronger  evidence 
than  that. 

I  agree  with  my  brother  Farkb,  that  the  statute  84  &  35 
Hen.  VIII.  c.  26,  has  no  bearing  on  the  question.  It  was  intended 
to  deprive  the  lords  marchers  of  their  privileges,  but  did  not  in 
any  way  affect  their  private  rights  as  lords  of  their  manors;  il 
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was   only  to  destroy    their  rights   as  qnisi   conquerors,  and  put 

them  on  the  same  footing  as  the  rest  of  the  counties  in  England. 

I  have  no  difficulty,  therefore,  in  saying,  either  as  a  juryman  or 

as  a  Judge,  that  the  verdict  in  this  case  ought  to  be  entered  for  the 

plaintiff. 

Jtidgment  for  the  plaintiff. 


Duke  of 
Beaufort 

V. 

Smith. 


SHOWER,  Executor,  v,  PILCK(l). 

(4  Ex.  478-479  ;  S.  C.  sub  norn.  Sharr  v.  PUch,  19  L.  J.  Ex.  113.) 

A  mere  verbal  gift  of  a  chattel  to  a  persou  in  whose  possession  it  is,  does 
Dot  pass  any  property  to  the  donee. 

Trover  for  silver  plate.    Flea,  (with  others)  not  possessed. 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  last  Norfolk  Summer 
Assizes,  it  appeared  that  the  plaintiff's  testator,  whilst  residing 
with  the  defendant,  his  daughter-in-law,  who  then  had  possession 
of  the  silver  plate  in  question,  said  to  her,  ''I  will  give  you  all 
the  plate  that  is  mine."  No  delivery  of  any  portion  of  the  plate 
took  place.  The  learned  Judge  ruled,  that  the  mere  verbal  gift 
without  delivery,  did  not  transfer  the  property,  and  a  verdict  was 
accordingly  found  for  the  plaintiff. 

O'Malley  now  moved  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  misdirection.  He  argued  that  the  case  was  dis- 
tinguishable from  Irons  v.  SmaUpiece  (2),  inasmuch  as  there  the 
chattel  remained  in  the  possession  of  the  donor ;  here  the  donee 
had  possession  of  the  plate  at  the  time  of  the  gift. 

AliDBRSON,   B. : 

To  pass  the  property  there  must  be  both  a  gift  and  a  delivery  : 
here  there  is  hardly  a  gift,  for  the  words  are  in  the  future  tense. 

HoLFE,  B. : 

There  must  be  a  delivery  to  make  the  gift  valid :  here  there  is  a 
mere  statement  that  the  goods  which  the  defendant  has  in  her 
possession  the  owner  will  give  her. 

Ride  refused. 


(1)  Cited  in  judgment  of  Fry  and 
IJoWBN,  L.JJ.,  in  Cifchrane  v,  Mnore 
(1890)  25  a  B.  D.  61,  59  L.  J.  a  B. 
377.     And  see  Kilpin  y.  Ratley  [1892] 


1  Q.  B.  532,  66  L.  T.  797 ;  Cain  v. 
Moon  [1896]  2  Q.  B.  283,  per  Wills, 
J.,  at  p.  289.— A.  0. 

(2)  21  £.  B.  395  (2  B.  &  Aid.  551). 
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Not.  7. 
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1849.       The  AMBERGATE,  NOTTINGHAM,  and  BOSTON,  aot 
AavAs,  EASTERN  JUNCTION   RAILWAY  COMPANY  v. 

[640]  MITCHELL. 

(4  Ex.  540—544 ;  S.  C.  19  L.  J.  Ex.  89.) 

The  Act  under  which  a  Bail  way  Company  was  formed  provided,  that,  for 
the  purpose  of  voting,  each  sum  of  25/.  of  the  capital  of  the  Company  should 
he  considered  as  representing  one  share ;  and  that  no  person  should  be 
entitled  to  vote  in  respect  of  any  less  proportion  of  the  capital  than  that  sum. 

Under  the  22nd  section  of  the  8  Vict.  c.  10,  the  Company  were  empowered 
to  make  calls ;  and,  by  the  90th  section,  the  directors  were  authonsed  to 
exercise  all  the  i)ower8  of  the  Company,  except  as  to  matters  directed  bj 
that  and  the  special  Act,  to  be  transacted  by  a  general  meetiug  of  the  Com- 
pany ;  but  by  neither  of  these  Acts  was  it  directed  that  calls  should  be  made 
at  a  general  meeting  of  the  Company.  The  special  Act  directed  that  an 
interval  of  thi-ee  months  should  elapse  between  the  making  of  sucoeeeiTe 
calls.  Calls  were  made  by  the  Company  at  first,  of  the  amount  of  '^ol.  each, 
which  were  reduced  by  them  to  20/.  each.  The  directors,  on  the  lltfa  of 
January,  passed  a  I'esolution  for  a  call  to  be  paid  on  the  15th  of  the  Feb- 
ruary following ;  and  they  passed  a  second  resolution  on  the  8th  of  May, 
for  a  call  payable  on  the  19th  of  June. 

In  an  action  against  a  shareholder  by  the  Company  for  these  two  calls : 
Held,  first,  that  the  shares  were  valid,  although  they  were  less  than  25^. 
each,  and  had  been  altered  to  20/.  Secondly,  that  the  directors  were 
empowered  to  make  the  calls ;  and,  thirdly,  that  a  proper  interral  had 
elapsed  between  the  making  of  the  two  calls. 

Debt  for  calls.  The  defendant  pleaded,  first,  never  indebted; 
secondly,  that  he  was  not  a  shareholder  modo  et  forma ;  upon 
which  pleas  the  plaintiffs  joined  issue;  and  thirdly,  fraud  and 
covin,  to  which  the  plaintiffs  replied  de  injuria,  and  issue  was 
joined  thereon. 

At  the  trial  of  the  cause,  before  Pollock,  G.  B.,  at  the  London 
sittings  after  last  Trinity  Term,  it  appeared  that,  by  the  9  &  10 
Yict.  c.  cxlv.,  the  Act  under  which  the  Company  was  formed,  the 
capital  of  the  Company  was  to  be  divided  into  such  a  number  of 
shares  as  would  admit  of  their  being  distributed  amongst  the 
subscribers,  &c.,  consistently  with  the  provisions  thereinafter 
contained ;  provided  that,  for  the  purpose  of  voting,  each  sum  of 
261.  of  the  capital  of  the  Company  should  be  considered  as 
representing  one  share ;  and  no  person  should  be  entitled  to  vote 
in  respect  of  any  less  proportion  of  the  capital  than  the  sum  of 
26L  The  shares  at  the  outset  were  of  the  value  of  25Z.  each,  but 
the  Company  afterwards  lowered  them  to  201.  each.  The  22nd 
section  of  the  Companies  Clauses  Consolidation  Act,  8  Yict.  c.  16> 
enacts,  ''  that  it  shall  be  lawful  for  the  Company  from  time  to  time 
to  make  such  calls  of  money  upon  the  respective  shareholders,  in 
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respect  of  the  amount  of  capital  respectively  subscribed  or  owing  ambkroatb, 

by  them,  as  they  shall  think  fit,  provided  that  twenty-one  days'     ham.  anu 

notice  at  least  be  given  of  each  call ;  and  that  no  call  exceed  the  ^^EASTkMT^ 

prescribed  amount,  if  any ;  and  that  successive  *calls  be  not  made     Jukotion 
^  ,  Railway  Co. 

e^t  less  than  the  prescribed  mterval,  if  any ;  and  that  the  aggregate  t. 

amount  of  calls  made  in  any  one  year  do  not  exceed  the  prescribed      r^gif ^^ 

=imount,  if  any;  and  every  shareholder  shall  be  liable  to  pay  the 

simount  of  the  calls  so  made  in  respect  of  the  shares  held  by  him, 

tio  the  persons  and  at  the  times  and   places  from  time  to  time 

appointed  by  the  Company."     And  by  the   90th  section,  "  with 

respect   to   the  powers   of  the  directors  and  the  powers  of  the 

Company  to  be  exercised  in  general  meeting,"  it  is  enacted,  *'  that 

the  directors  shall  have  the  management  and  superintendence  of  the 

iffairs  of  the  Company,  and  they  may  lawfully  exercise  all  the 

powers  of  the  Company,  except  as  to  such  matters  as  are  directed 

by  this  or  the  special  Act  to  be  transacted  by  a  general  meeting 

)f  the  Company ;  but  all  the  powers  so  to  be  exercised  shall  be 

dxercised  in  accordance  with  and  subject  to  the  provisions  of  this 

ind  the  special  Act;  and  the  exercise  of  all  such  powers  shall  be 

mbject  also  to  the  control  and  regulation  of  any  general  meeting 

specially  convened  for  the  purpose,  but  not  so  as  to  render  invalid 

iny  act  done  by  the  directors  prior  to  any  resolution  passed  by 

mch  general  meeting."      The  special   Act  required    that   three 

[nouths  at   least   should   elapse   between   successive  calls.     The 

^alls  in  respect  of  which  the  action  was  brought  were  made  by 

the  directors,  and  not  by  the  Company  at  a  general  meeting ;  but 

neither  by  the  Companies  Clauses  Consolidation  Act  nor  by  the 

special  Act  is  it  required  that  the  power  of  making  calls  should  be 

3xercised  at  a  general  meeting. 

The  resolution  for  the  first  call  was  made  on  the  11th  of  January, 
the  call  to  be  paid  on  the  15th  of  February ;  the  resolution  for  the 
second  call  was  made  on  the  8th  of  May,  the  call  to  be  paid  on  the 
L9th  of  June. 

It  was  thereupon  objected,  on  the  part  of  the  defendant,  that 
the  plaintiffs  ought  to  be  nonsuited,  on  the  three  following 
•grounds :  First,  that  the  Company  had  no  power  to  create  t  '542  ] 
shares  of  less  than  252.  each,  or  to  alter  their  value  when  made ; 
secondly,  that  the  directors  were  not  empowered  to  make  calls,  but 
that  the  calls  ought  to  have  been  made  by  the  Company,  at  a 
general  meeting;  and  thirdly,  that  the  second  call  was  bad,  as 
having  been  made  within  three  months  after  the  making  of  the 
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Ambbroatb,  previous  call.  The  Lobd  Chief  Babon,  however,  refused  tonon- 
NAM,  AND     Buit,  and  the  plaintiffs  had  a  verdict,  leave  being  reserved  to  the 

^^ASTKRir^  defendant  to  move  for  a  rule  nisi  to  enter  a  nonsuit,  or  to  reduce 
JuNOTioK     the  verdict  by  the  amount  of  the  last  call. 

liAILWAY  Co.  " 

t. 
Mitchell.  Humfrey  now  moved  accordingly : 

The  Company  had  no  power  to  create  shares  of  less  than  251. 
each,  that  sum  being  the  amount  fixed  by  the  Act.  No  person  is 
to  be  entitled  to  vote  who  possesses  one  of  the  shares  of  2(V. 
There  might,  therefore^  be  many  holders  of  one  share  who  woald 
not  be  entitled  to  vote. 

(AxDEBsoN,  B. :  The  alteration  cannot  deprive  any  one  of  his 
rights.  If  a  person  has  an  interest  in  the  Company  to  the  extent 
of  25{.,  he  has  a  share  and  a  quarter  :  that  is  all.) 

The  value  of  the  shares  having  been  once  fixed,  the  Company  could 
not  change  the  amount. 

(Parkb,  B.  :  There  is  nothing  in  these  Acts  to  compel  the 
Company  to  fix  the  amount  once  for  all.) 

In  the  second  place,  the  calls  were  not  made  by  the  Company  at 
general  meetings.  By  the  90th  section  of  the  8  Vict.  c.  16,  the 
powers  of  the  Company  are  "to  be  exercised  only  in  general 
meeting ;  '*  and  by  the  22nd  section  of  that  Act,  "  it  shall  be 
lawful  for  the  Company  from  time  to  time  to  make  such  calls." 
And,  thirdly,  three  months'  interval  is  required  to  elapse  between 
successive  calls ;  but  here  the  first  call  was  payable  on  the  15th 
of  February,  and  the  second  call  was  made  on  the  8th  of  May ;  the 
interval,  therefore,  was  less  than  three  months,  and  the  second  call 
was  not  valid. 

[  643  ]       Pollock,  C.  B.  : 

I  think  there  ought  to  be  no  rule.  It  has  been  already  said  by 
one  of  my  learned  brothers,  that  there  is  nothing  in  the  special  Act 
which  prevents  the  Company  from  making  shares  of  less  than  25{. 
each  ;  and  therefore  it  is  no  objection  to  these  shares  that  they  are 
but  202.  each.  The  next  objection  is,  that  the  directors  made  these 
calls ;  but  they  were  competent  to  do  so,  as  they  may  do  all  things 
except  such  as  are  to  be  done  by  the  shareholders  at  a  general 
meeting ;  and  there  is  nothing  in  the  Act  which  makes  it  necessary 
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that  the  Company  should  make  calls  at  a  general  meeting.    The  Ambkboatk, 

NOTTIMG  ■ 

third  objection  is,  that  the  proper  interval  had  not  elapsed  between     ham,  and 
the  making  of  the  two  calls.     But  if  the  11th  of  January  is  to  be  '^^EAgii^K  ^ 
taken  as  the  time  of  the  making  of  the  first  call,  then  the  8th  of     Junction 
May  is  the  time  when  the  second  call  was  made.    If,  however,  the         '  v. 
16th  of  February  is  to  be  taken  as  the  date  of  the  first  call,  then    Mitohbll. 
the  date  of  the  second  call  is  the  19th  of  June.    In  either  case  the 
interval  between  the  making  of  the  calls  is  more  than  three  months. 
We  cannot  construe  the  time  of  the  making  of  the  call  to  be  the 
time  when  the  call  is  payable  in  one  case,  and  in  the  other  case, 
the  time  when  the  resolution  for  the  call  is  made. 

Pabee,  B.  : 

I  am  of  the  same  opinion.  It  is  quite  clear  that  none  of  these 
objections  are  well  founded.  It  is  perfectly  competent  to  the 
directors  to  make  shares  of  201.  each,  although  the  shareholders 
have  no  vote,  except  they  possess  an  interest  in  respect  of  the 
capital  of  the  Company  to  the  extent  of  262.  The  directors  are  not 
bound  to  make  their  election  as  to  the  amount  of  the  shares  once 
for  all.  Secondly,  the  directors  may  exercise  all  the  powers  of  the 
Company,  except  those  which  are  to  be  exercised  by  the  Company 
at  their  general  meeting;  and  the  power  of  making  calls  is  not 
such  a  power  as  is  required  to  be  so  exercised.  Thirdly,  the  word 
'*  call  "  is  capable  of  three  meanings.  ♦It  may  either  mean  the  [  ^544  ] 
resolution,  or  its  notification,  or  the  time  when  it  becomes  payable. 
It  must  mean  either  one  of  these  three.  In  any  view  of  the 
meaning  of  the  term,  an  interval  of  more  than  three  months  has 
elapsed  in  this  case  between  the  making  of  the  successive  calls.  It 
is  probable  that  the  Legislature  intended  that  the  days  of  payment 
should  not  be  nearer  to  each  other  than  three  months,  as  it  might 
be  deemed  inconvenient  to  the  shareholders  to  find  capital  at 
shorter  intervals.  It  is,  however,  unnecessary  to  give  any  opinion 
upon  that  point. 

Aldbrson,  B.,  and  Eolpb,  B.,  concurred. 

Rule  refmed. 
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'8*«.  BLAGRAVE  v.   BLAGRAVE  (l). 

Dec.  1.  ^  ' 
(4  Ex.  560—571 ;  8.  C.  19  L.  J.  Ex.  414.) 

[  660  ]  ^  testator  devised  as  follows :  I  give  to  B.  and  S.,  their  heire,  executow, 

ftc.  my  freehold  and  leasehold  estates  at  Beading,  and  I  give  full  power  and 
authority  to  B.  and  S.,  and  their  heirs,  to  accept  surrenders  of  all  prraent 
and  future  leases,  and  grant  new  leases.  I  give  to  B.  and  S.  all  mj  other  i^ 
estate,  in  trust,  out  of  the  rents  and  profits  thereof,  to  pay  mj  wife  th« 
jointure  of  700^.  settled  hy  me  on  her ;  and  also  to  pay  out  of  the  rents  and 
profits  of  my  freehold  estates  unto  F.  B.,  during  her  life,  an  ammitTof 
100/. ;  and  thereout  also  to  pay  C,  during  the  joint  lives  of  her  and  F.  B., 
an  annuity  of  300/. ;  and,  after  the  decease  of  F.  B.,  if  C.  should  surrire 
her,  to  pay  C.  an  annuity  of  400/. ;  and,  after  the  decease  of  C.  in 
case  she  shall  have  only  one  child,  then  in  trust  to  pay  out  of  the  rents  and 
profits  of  my  said  estates,  the  yearly  sum  of  200/.  for  the  maintenance  of 
such  child,  until  he  or  she  shall  attain  the  age  of  twenty-five  yean,  and 
after  that,  in  trust  to  raise  the  sum  of  1 ,000/.  to  pay  to  him  or  her  at  that 
age.  And  my  will  is,  that  so  much  as  my  residuary  personal  estate  shall 
fall  short  of  paying  my  dehts  and  legacies  herehy  given,  shall  be  by  mj 
trustees  raised  and  paid  out  of  the  rents  and  profits  of  my  several  estates, 
and  by  mortgage  of  all  or  any  part  thereof;  and  after  payment  of  the 
interest  of  the  money  so  to  be  borrowed,  and  the  expenses  of  keeping  m]r 
estates  in  repair,  and  all  such  costs  as  my  trustees  shall  expend  by  means 
of  the  trusts,  in  trust  to  pay  out  of  the  overplus  rents  and  profits  thereof. 
60/.  yearly,  for  the  maintenance  of  the  eldest  son  of  B.,  until  he  shall  have 
attained  the  age  of  twenty- three  years ;  and  I  herehy  give  full  power  tomj 
said  trustees,  and  I  do  order  and  direct  that  they  shall  settle  a  jointure  on 
any  woman  such  eldest  son  shall  marry,  of  60/.  per  annum ;  and  in  trust  to 
apply  the  overplus  rents  and  profits  of  my  estates  in  paying  off  the  moner 
so  to  be  borrowed  on  mortgage ;  and,  after  payment  thereof,  to  pay  the 
rents  and  profits  of  my  said  estates  to  B.,  during  his  life,  to  his  own  u»; 
and  after  his  decease,  then  my  trustees  shall  stand  seised  of  my  real  estates 
to,  for,  and  upon  the  uses  following :  (that  is  to  say),  to  the  use  of  J.  B.. 
the  eldest  son  of  B.,  during  his  life,  and  after  the  determination  of  that 
estate,  to  the  use  of  M.  and  his  heirs  during  the  life  of  J.  B.,  upon  trust  to 
preserve  contingent  remainders ;  and,  after  his  decease,  to  the  use  of  the 
first  son  of  J.  B.,  and  the  heirs  male  of  his  body ;  and,  in  default  of  each 
issue,  to  the  use  of  the  second,  third,  fourth,  and  all  other  sons  of  J.  B., 
successively  in  remainder,  and  the  several  heirs  male  of  the  bodies  of  such 
sons.*'  There  were  similar  limitations  over  in  default  of  issue,  each  lif« 
estate  being  followed  by  a  gift  to  trustees  to  support  contingent  remainders' 
Held,  that  the  trustees  took  an  estate  in  fee  simple. 

By  order  of  Vice-Chancellor  Eniobt-Brucb,  the  following  case 
was  stated  for  the  opinion  of  this  Court : 

John  Blagrave,  of  Galoot  Place,  in  the  county  of  Berks,  was,  at 
the  time  of  making  his  will,  and  thenceforth  up  to  and  at  the  time 
of  his  death,  seised  in  fee  simple  of  certain  lands  and  hereditaments, 
situate  in  Beading,  and  in  the  parish  of  Tillhurst,  in  the  county  of 
Berks,  and  in  Barrow,  in  the  county  of  Somerset ;  and  the  said 
John  Blagrave,  on  the  6th  of  November,  1787,  duly  made,  signed, 

(1)  Cited,  Baker  v.  White  (1875)  L.  E.  20  Eq.  166,  176,  44  L.  J.  Ch.  651.-A.  C. 
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and  published  his  last  will  and  testament  in  writing,  executed  and  Blaouavb 
attested  in  such  manner  as  was  then  by  law  required  for  valid  blaokavb. 
devises  of  freehold  estates ;  and  such  will  was  (so  far  as  material) 
as  follows :  I  give  and  bequeath  unto  my  wife  Ann  Blagrave,  for 
and  during  the  term  of  her  natural  life,  my  mansion-house  and 
park  situate  in  Galcot,  in  the  parish  of  Tillhurst,  in  the  county  of 
Berks,  now  in  my  own  possession ;  and  my  will  is,  that  my  wife 
shall  inhabit  and  *dwell  in  my  said  mansion-house,  and  not  let  the  [  *55i  ] 
same,  or  the  park,  or  any  part  thereof ;  but,  if  my  wife  shall  not 
inhabit  and  dwell  in  my  said  mansion-house,  then,  immediately 
after  her  ceasing  to  inhabit  and  dwell  therein,  my  said  mansion- 
house  and  park  shall  go  to  my  trustees  hereinafter  named,  and 
their  heirs,  with  any  other  freehold  estates,  in  the  same  manner  as 
they  would  go  in  case  my  said  wife  was  dead,  upon  such  trusts, 
and  to  and  for  such  uses  as  are  hereinafter  limited,  expressed,  and 
declared  of  and  concerning  the  same.  And  I  give  and  devise  unto 
John  Blagrave,  of  Southcot,  and  John  Simeon,  their  heirs,  executors, 
and  administrators,  according  to  the  nature  and  tenure  of  my 
several  estates  and  interests  therein,  my  freehold  and  leasehold 
messuages,  or  tenements  and  hereditaments  situate  in  Beading,  in 
the  county  of  Berks ;  and  I  hereby  give  full  power  and  authority 
to  the  said  John  Blagrave,  of  Southcot,  and  to  the  said  John 
Simeon,  and  their  heirs,  to  accept  and  take  surrenders  of  all  the 
present  and  future  leases  of  such  messuages,  lands,  tenements,  and 
hereditaments  as  relate  to  my  separate  estates  in  Beading,  which 
are  now,  and  shall  hereafter,  be  let  on  leases  for  years,  determinable 
on  the  decease  of  lives,  and  to  grant  new  and  fresh  leases  thereof 
for  long  terms  of  years,  determinable  on  the  decease  of  three  lives, 
to  be  named  in  every  such  new  lease,  but  not  for  more  lives  at  one  and 
the  same  time,  at  and  under  the  like  annual  reserved  rent  or  rents, 
heriots,  fines  for  renewal,  covenants,  conditions,  and  agreements  as 
shall  be  contained  in  the  several  leases  thereof  at  the  respective 
times  of  their  being  surrendered ;  and,  in  case  any  such  lifehold 
estates  shall  fall  in  by  the  decease  of  all  the  lives  by  which  the 
same  shall  be  held,  or  by  the  expiration  of  the  terms  of  years  for 
which  they  were  leased,  then,  either  for  such  valuable  considera- 
tions in  money  as  my  trustees  can  agree  for,  to  grant  new  or  fresh 
leases  of  all  such  parts  thereof  for  long  terms,  determinable  on  the 
decease  of  three  lives,  &c.,  or  otherwise  to  let  the  *same  at  rack  [  *^^^  ] 
rents,  as  my  said  trustees  shall  think  most  beneficial  for  my 
devisees.    And  I  give  and  devise  to  the  said  John  Blagrave  and 
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Blaoravb     John  Simeon,  and  their  heirs,  my  said  mansion-honse  and  part 
Blaokavb.    subject  to  my  wife's  interest  therein  under  this  my  will ;  and  aLj 
all  my  other  real  estate  whatsoever  and  wheresoever  within  iir 
kingdom  of  Great  Britain,  in  trust,  as  well  out  of  the  rents  &i:: 
profits  thereof,  as  also  out  of  the  rents  and  profits  of  my  freeL* ',: 
and  leasehold  estates  in  Beading,  to  pay  unto  my  said  wife  ti- 
annuity,  yearly  rent-charge,  or  jointure  of  TOOL,  settled  by  me  •.: 
her  prior  to  our  marriage,  in  such  manner  as  the  same  is  direoi 
to  be  paid  to  her  in  and  by  her  marriage  settlement ;   and  abo  >: 
pay  thereout  unto  my  said  wife  duiing  her  natural  life  (subject  u 
the  provisoes  hereinafter  mentioned)  one  other  annuity  or  further 
clear  yearly  rent-charge  of  lOOZ. ;  and  also  to  pay  out  of  the  re^^^ 
and  profits  of  all  my  freehold  estates,  and  out  of  the  rents  asi 
profits  of  my  leasehold  estates  in  Beading,  unto  my  sister-inia? 
Mrs.  Frances  Blagrave,  during  her  life,  an  annuity  or  clear  year'; 
payment  of  lOOl. ;  and  thereout  also  to  pay  unto  my  niece  Ar:-^ 
CuUum,  during  the  joint  lives  of  her  and  the  said  Frances  Blagrave 
an  annuity  or  clearly  yearly  payment  of  BOOZ.,   and  after  ib- 
decease  of  the  said  Frances  Blagrave,  if  the  said  Anne  Cnllci. 
shall   her   survive,  then  to  pay  unto  the  said  Anne  Callnm  &^ 
annuity  or  clear  yearly  payment  of  4001.,  the  said  annuities  to  > 
paid  to  the  said  Anne  Cullum  into  her  own  hands,  to  and  for  be: 
sole  and  separate  use ;    and  from  and  after  the  decease  of  i  - 
said    Anne    Galium,    in    case   she   shall   have    only    one   cbl'i 
which   shall  survive  her,  then  in  trust  to  pay  out  of  the  rent-' 
and  profits  of  my  said  estates  the  clear  yearly  sum  of  2D0{«,  for  ti:-- 
maintenance,  support,  and  education  of  such  only  child,  until  l- 
or  she  shall  attain  the  age  of  twenty-five  years ;   and    from  ar 
after  such  only  child  shall  have  attained  that  age,  then  in  tn?' 
by  the  ways  and  means  hereinafter  mentioned,  to  levy  and  rai- 
[  *66S ,       the  *sum  of  10,000{.,  and  pay  the  same  to  him  or  her  at  that  a. 
for  his  or  her  portion  or  fortune.     (Then  followed  further  trusts  1 
the  case  of  two  or  more  children.)    And  my  will  is,  that  so  mn. 
as  my  residuary  personal  estate  shall  be  deficient  and  fall  sh  / 
of  paying  my  debts,  funeral  and  testamentary  expenses,  and  i^ 
pecuniary  legacies  hereby  given,  shall  be  by  my  said  trustees  levir^ 
raised,  and  paid  by,  with,  and  out  of  the  rents  and  profits  of  l 
said  several  estates,  and  by  mortgage  of  all  or  any  part  or  parts 
my   said   several  estates;    and  from  and  aft«r  payment    of  tl 
interest  of  the  money  so  to  be  borrowed,  and  the  expenses  of  keepL . 
my  said  estates  in. repair,  and  in  renewing  the  lease  of  those  par; 
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thereof  which  are  held  under  the  Crown,  when  necessary,  and  all  Blagbavk 
such  costs  as  my  said  trustees  shall  expend  or  be  put  unto  by  means  blaq^bavb. 
of  the  trusts  hereby  reposed  in  them,  in  trust  to  pay  and  apply  out 
of  the  overplus  rents  and  profits  thereof  the  sum  of  601.  yearly,  for 
the  maintenance,  schooling,  clothing,  and  pocket-money  of  the 
eldest  son  for  the  time  being  of  the  said  John  Blagrave,  of 
Southcot,  in  such  manner  as  my  said  trustees  shall  think  fit  and 
proper,  until  he  shall  attain  the  age  of  jwenty-three  years ;  and 
from  and  after  such  eldest  son  for  the  time  being  shall  have 
attained  that  age,  then  in  trust  to  pay  unto  him,  for  his  own  use 
and  benefit,  the  sum  of  2002.  yearly,  until  he  shall  attain  the  age 
of  twenty-five  years,  and  so  long  afterwards  as  he  shall  live  single 
and  unmarried ;  and  if,  after  he  shall  have  attained  the  age  of 
twenty-five  years,  he  shall  marry  with  the  entire  approbation  and 
consent  of  his  father,  then  in  trust,  during  the  joint  natural  lives 
of  such  eldest  son  and  of  his  said  father,  to  pay  to  such  eldest  son 
for  the  time  being  the  clear  yearly  annuity  or  rent-charge  of 
500/.;  and  I  hereby  give  full  power  and  authority  to  my  said 
trustees,  and  their  heirs,  and  I  do  hereby  order  and  direct,  that 
they  shall  settle  a  jointure  on  any  woman  such  eldest  son  shall 
marry  of  60Z.  per  annum,  neat  money,  free  from  land  tax  and  all 
other  deductions,  for  *every  l,000i.  he  shall  receive  as  a  portion  [  •554  ] 
or  fortune  with  such  woman,  during  her  life,  if  she  survives  her 
husband ;  and  in  trust  to  pay  and  apply  the  overplus  rents  and 
profits  of  all  my  said  freehold  and  leasehold  estates  in  paying  off 
and  discharging  ibe  principal  money  so  to  be  borrowed  on  mort- 
gage as  aforesaid;  and  from  and  after  payment  thereof,  then 
in  trust  to  pay  the  rents  and  profits  of  all  my  said  freehold 
and  leasehold  estates  unto  the  said  John  Blagrave,  of  Southcot, 
daring  his  life,  to  his  own  use ;  and  from  and  after  his  decease, 
then  my  trustees  and  their  heirs  shall  stand  seised  of  all  my  said 
real  estates  to,  for,  and  upon  the  uses  following :  that  is  to  say,  to 
the  use  of  the  said  John  Blagrave,  eldest  son  of  the  said  John 
Blagrave,  of  Southcot,  during  his  life;  and  from  and  after  the 
determination  of  that  estate,  by  forfeiture  or  otherwise,  then  to 
the  use  of  Robert  Michlen,  of  Beading,  and  his  heirs,  during  the 
life  of  the  said  John  Blagrave  the  son,  upon  trust  to  support  and 
preserve  the  contingent  remainders  and  estates  hereinafter  limited 
from  being  defeated,  barred,  or  destroyed,  and  for  that  purpose  to 
make  entries,  and  bring  actions,  as  occasion  may  require;  yet 
nevertheless  to  permit  and  suffer  the  said  John  Blagrave  the  son, 
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BLAORATb  and  his  assigns,  to  receive  and  take  the  rents  and  profits  of  the 
BLAORAVBk  ^^^^  hereditaments  and  premises  during  his  life ;  and  from  and 
after  his  decease,  to  the  use  of  the  first  son  of  the  body  of 
the  said  John  Blagrave  the  son,  and  the  heirs  male  of  his  bod; 
issuing ;  and,  in  default  of  such  issue,  to  the  use  of  the  seeood, 
third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  said  John  Blagrave  the  son,  to  be  begotten  severally,  succes- 
sively, and  in  remainder,  one  after  another,  in  order  and  course  as 
they  and  eveiy  of  them  shall  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective  heirs  male  of  the  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  being  always  to  be  preferred; 
[♦655]  and  in  default  of  such  issue,  to  the  use  of  Thomas  ♦Blagrave, 
second  son  of  my  niece  Frances  Blagrave  by  her  said  husband,  for 
his  life;  and  from  and  after  the  determination  of  the  last-mentioned 
estate  by  forfeiture  or  otherwise,  to  the  use  of  the  said  Bobert 
Michlen  and  his  heirs,  during  the  life  of  the  said  Thomas  Blagrave, 
upon  trust,  by  the  ways  and  means  aforesaid,  to  support  and 
preserve  the  contingent  remainders  and  estates  hereinafter  limited 
from  being  defeated,  barred,  or  destroyed;  yet  nevertheless  to 
permit  and  suffer  the  said  Thomas  Blagrave  and  his  assigns  to 
receive  and  take  the  rents  and  profits  of  the  said  hereditaments 
and  premises  during  his  life ;  and  from  and  after  the  decease  of 
the  said  Thomas  Blagrave,  to  the  use  of  the  first  son  of  the  body 
of  the  said  Thomas  Blagrave,  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing,  and,  m  default  of 
such  issue,  to  the  use  of  the  second,  third,  and  fourth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  the  said  Thomas 
Blagrave,  to  be  begotten  severally,  successively,  and  in  remainder, 
one  after  another,  &c.  (Then  followed,  in  the  same  terms, 
numerous  limitations  over  in  default  of  issue  and  on  determination 
of  the  respective  estates,  each  life  estate  being  followed  by  a  gift 
to  trustees,  to  preserve  contingent  remainders.)  Provided  always, 
and  my  will  is,  that,  from  and  after  payment  of  everything  charged 
on  my  real  or  personal  estate,  the  said  John  Blagrave,  of  Southcot, 
and  the  said  John  Simeon,  their  executors  and  administrators, 
shall  stand  possessed  of  my  undivided  moiety  of  the  said  leasehold 
messuages,  lands,  tithes,  and  estates  at  Beading  aforesaid,  on  trust, 
and  out  of  the  rents  and  profits  thereof,  to  keep  such  parts  thereof 
as  I  let  at  rack  rents  in  good  repair,  and  from  time  to  time  to  pay 
the  overplus  thereof  to  such  and  the  same  person  and  persons  as 
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shall  from  time  to  time  be  entitled  to  the  rents  and  profits  of  my    blagravr 

real  estate.     Provided  further,  that  it  shall  and  may  be  lawful  to    blaoravb. 

and  for  my  said  trustees,  and  also  to  and  for  the  person  and 

persons  who  shall  from  time  to  time  be  *in  possession  of  my  several       [  *566  ] 

freehold  and  leasehold  estates,  except  my  said  wife  in  respect  of 

my  said  mansion-house  and  park,  and  except  such  parts  of  my  real 

estate  as  have  been,  or  shall  be,  let  on  leases  for  lives,  for  leasing 

whereof  powers  are  hereinbefore  given,  to  demise  or  lease  the  same, 

or  any  part  or  parts  thereof,  to  any  person  or  persons  for  any  term 

or  number  of  years  not  exceeding  seven  years,  in  possession  and  not 

in  reversion,  for  the  best  and  most  improved  rent  or  rents  which 

can  or  may  be  had  or  gotten  for  the  same,  without  taking  any 

lines  (except  those  parts  of  my  estates  usually  let  on  leases  for 

lives,  which  are  always  to  be  leased  in  manner  before  directed) ; 

and,  in  like  manner,  to  demise  my  leasehold  estates  in  Beading  held 

under  the  Crown. 

The  testator  John  Blagrave  died  in  December,  1787,  without 
having  revoked  or  altered  his  will ;  Anne  Blagrave,  the  testator*s 
widow,  died  in  December,  1789 ;  John  Simeon  died  in  February, 
1824 ;  John  Blagrave,  of  Southcot,  died  on  the  28th  of  February, 
1827,  and  he  left  the  above-named  defendant  John  Blagrave  his 
eldest  son  and  heir-at-law. 

The  defendant  John  Blagrave  is  the  person  who  is  in  the  said 
will  described  as  John  Blagrave,  the  eldest  son  of  the  said  John 
Blagrave,  of  Southcot.  Ann  GuUum,  mentioned  in  the  will,  is  the 
defendant  of  that  name,  and  is  still  living.  There  is  one  child  of 
the  said  Ann  GuUum,  namely,  the  defendant  Ann  Merlin,  who  is 
also  living. 

All  the  annuities  or  yearly  rent-charges,  given  by  the  said  will 
to  other  persons  than  the  said  Ann  GuUum,  are  determined  and 
at  an  end. 

No  conveyance  or  disposition  was  made  by  the  said  Anne  Blagrave, 
John  Simeon,  and  John  Blagrave,  of  Southcot,  or  by  any  of  them 
during  their  joint  lives,  or  by  the  said  John  Simeon  and  John 
Blagrave,  of  Southcot,  or  either  of  them,  after  the  decease  of  the 
said  Anne  Blagrave  and  during  their  joint  lives,  or  by  the 
said  John  Blagrave,  of  Southcot,  after  the  death  of  the  said 
John  Simeon,  of  the  *said  several  and  respective  messuages  or  [  *557  ] 
tenements,  farms,  lands,  and  hereditaments  described,  or  mentioned, 
or  referred  to  in  the  said  testator's  will,  or  any  of  them  ;  nor  did 
the  said  John  Blagrave,  of  Southcot,  ever  make  any  disposition  bv 

44—2 


692  1849.    EX.    4  EX.  557—558.  rB.R. 


Blagra tr    will  of  such  mesBuages  or  tenements,  farms,  lands,  and  hereditameo ts, 

Blaoravr.    or  any  of  them. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant 
John  Blagrave  is  seised  in  fee-simple,  or  for  any  and  what  estate, 
of  the  lands  and  hereditaments  in  Beading  and  Tillhurst,  in  the 
county  of  Berks,  and  in  Barrow,  in  the  county  of  Somerset,  of 
which  the  said  testator,  when  he  made  his  will  and  thenceforth  to 
his  death,  was  seised  in  fee-simple,  or  any  and  which  of  them. 

Lloyd  {Willes  with  him),  for  John  Henry  Blagrave  : 

In  the  former  part  of  the  will  the  testator  gives  his  real  estate  to 
trustees  and  their  heirs ;  in  the  latter  part  he  changes  the  expres- 
sion, and  gives  it  to  them  to  the  use  of  the  persons  beneficially 
entitled.  The  question,  whether  the  trustees  took  any  estate,  depends 
upon  whether  the  purposes  of  the  trust  required  it ;  and  the  same 
rule  will  determine  the  extent  of  their  estate.  These  considera- 
tions are  altogether  independent  of  the  minor  circumstances, 
namely,  that  the  testator  has,  in  the  latter  part  of  the  will,  limited 
the  estate  by  way  of  use,  or  has  introduced  an  estate  which  has  no 
applicability,  except  on  the  supposition  of  its  being  a  legal  estate. 
Here  the  purposes  of  the  trust  require  that  the  trustees  should  have 
the  fee.  In  Gibson  v.  Lord  Montfort  (i)  the  testator  devised  his  real 
and  personal  estate  to  trustees,  their  executors,  &c.,  in  trust  to  and 
for  several  uses,  viz.  to  pay  annuities  out  of  his  personal  estate,  and, 
if  that  should  happen  to  be  deficient,  then  to  pay  the  same  out  of 
his  real  estate ;  and  all  the  rest,  residue,  and  remainder  of  his  real 
[  ^558  ]  and  personal  estate  (after  provision  ^made  for  payment  of  legacies), 
he  gave  to  the  children  of  his  daughter,  but  if  she  should  die  with- 
out issue,  then  to  two  other  persons ;  and  Lord  Hardwickb,  L.  C, 
held,  that  the  trustees  took  the  legal  fee.  In  Wright  v.  Pearton  (2), 
the  devise  contained  a  limitation  to  trustees  to  preserve  contingent 
remainders,  and  the  same  learned  Judge  held,  that  the  use  was 
executed  in  fee-simple  in  the  trustees.  Sandford  v.  Irby  (3)  is  an 
authority  to  the  same  effect. 

% 
(Pabke,  B. :  This  case  resembles  Watson  v.  Pearson  (^^  with  the 

exception  of    the  argument  arising    from    the    subsequent  legal 

limitation.) 

It  is  immaterial  whether  the  testator  devises  in  direct  terms  or 

(1)  1  Yes.  Sen.  485.  (3)  3  B.  &  Aid.  664. 

(2)  Amb.  358.  (4)  76  R  B.  689  (2  Ex.  581). 


VOL.  Lxxx.]  1849.    EX.     4  EX.  558—563.  698 

by  way  of  use.  Where  the  limitation  to  the  party  beneficially  Blaobavb 
interested  has  been  by  way  of  use,  the  Courts  have  not  con-  blao^bavb. 
sidered  that  circumstance  sufficient  to  control  the  operation  of 
the  general  rule  of  law,  that  trustees  take  the  fee  if  the  purposes 
of  the  trust  require  it.  In  Doe  d.  Terry  v.  CoUier{i),  the  testator 
used  the  words  "trust"  and  "use"  indifferently  in  various 
parts  of  the  will,  and  the  Court  did  not  apply  the  technical 
meaning  to  those  terms,  but  construed  the  will  according  to  the 
rule  of  law. 

[He  also  referred  to  Harton  v.  Harton  (2),  Jones  v.  Lord  Say  and 
Sele{?i)y  Doe  d.  Tomkyns  v.  Willan(^^  Watson  v.  Pearson  (li), 
Murthwaite  v.  Jenkinson(e),  Houston  v.  Huglies  {7).'] 

Bentinck  appeared  for  Anthony  Blagrave,  and  relied  on  the       C  ^^^  ] 
same  argument. 

Malins  (Craig  with  him),  for  the  defendant  John  Blagrave : 

The  question  is,  whether  John  Blagrave,  the  defendant,  took  a 
legal  estate  for  life  by  virtue  of  the  limitation  to  his  use  during  life. 
If  the  trustees  took  the  fee-simple,  he  did  not  take  a  legal  estate 
under  that  limitation.  The  inclination  *of  the  Courts  has  been  [  •563  ] 
against  the  vesting  of  the  legal  estate  in  trustees,  and  it  is  never 
held  to  be  in  them,  unless  the  purposes  of  the  trust  absolutely 
require  it.  The  mere  circumstance  of  there  being  a  devise  to 
trustees  and  their  heirs  is  of  no  avail ;  for  if  an  estate  be  devised 
to  trustees  and  their  heirs,  to  the  use  of,  or  in  trust  for,  A.  B.,  the 
use  is  executed,  under  the  statute,  and  the  legal  ownership  passes 
to  the  beneficial  devisee.  Here  it  is  evident  that  the  testator 
did  not  conceive  that  he  had  disposed  of  the  whole  legal  estate  in 
the  trustees ;  for,  after  the  decease  of  John  Blagrave,  the  father, 
there  is  a  limitation  to  the  trustees  for  the  life  of  his  son  John 
Blagrave,  and  after  the  determination  of  that  estate  a  further  limita- 
tion to  the  trustees  to  preserve  contingent  remainders.  The 
subsequent  limitations  are  in  a  similar  form,  each  estate  for  life 
being  followed  by  a  gift  to  trustees  to  preserve  contingent 
remainders.  But  if  the  whole  legal  estate  had  once  passed  out 
of  the  testator,  and  vested  in  the  trustees,  any  further  limitation 
to  preserve  contingent  remainders  would  be  useless. 

(1)  10  R  E.  529  (11  East,  377).  (4)  20  E.  E.  355  (2  B.  &  Aid.  84). 

(2)  4  E.  E.  537  (7  T.  IL  652).  (5)  76  E.  E.  689  (2  Ex.  681). 

(3)  1  Eq.  Ca.  Abr.  383;  8  Vin.  Abr.  (6)  26  E.  E.  384  (2  B.  &  C.  357). 
262.  (7)  30  E.  E.  372  (6  B.  &  0.  403). 
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BLAGBAvie         [He  cited  Doe  d.  Compere  v.  Hicks  (i),  Venablts  v.  lfofTu(2),  in: 

Blagravb.     Warier  v.  Hutchinson  (s).] 
[  666  ]  j(2  jg  conceded,  that  a  devise  simpliciter  of  real  estate  to  trost^fe 

and  their  heirs,  to  raise  a  sum   of  money   by  mortgage,  vo'^ 
give  them  the  legal  fee;  but  here  the  whole  instromeoi  m\^^>- 
looked  at,  in  order  to  ascertain  what  the  testator  intended  to  L- 
pose  of,  and  to  what  extent  it  is  necessary  that  the  trustees  shcoi. 
have  the  legal  estate.    Where  a  testator  devised  to  trustees,  in  ts 
for  his  only  son,  all  his  freehold  and  copyhold  lands,  to  be  WiH- 
ferred  to  him  as  soon  as  he  should  attain  the  age  of  twenty-:: 
years,  and,  in   case   he  should  die  before  he  attained  tlut  a:? 
then  to  A.  B.,  his  heirs  and  assigns,  it  was  held  that  the  inis*<ei: 
took  in  the  copyhold  lands  an  estate  for  years,  determinftbleouu.. 
son's  attaining  the  age  of  twenty-one,  or  by  his  death  before  :i:- 
period  :  Doe  d.  Player  v.  NichoUs  U).     Baylby,  J.,  there  says/  • 
may  be  laid  down  as  a  general  rule,  that,  where  an  estate  is  deny- 
to  trustees  for  particular  purposes,  the  legal  estate  is  vestri : 
them,  as  long  as  the  execution  of  the  trust  requires  it,  andnolon^:'- 
and  therefore,  as  soon  as  the  trusts  are  satisfied,  it  will  vest  in- 
person  beneficially  entitled  to  it."     In  Ackland  v.  Lutky  (S'  '^' 
devise  was  to  trustees,  in  trust  that  they  and  their  heirs  s-  - 
sell  and  let  the  premises,  and  out  of  the  rents  and  profits  fj;  * 
debt   of   the   testator   and   certain  legacies ;  and  after  such  i^: 
ment,  there  was  a  devise  over  in  fee ;  and  it  was  held,  that  i- 
estate  of  the  trustees  determined  when  the  debt  and  legacies  ^^ 
paid.     Where  the  purposes  of  the  trust  may  be  performed  eiu* 
by  a  power  or  by  possession  of  the  legal  estate,  the  whole  instn: 
ment  must  be  looked  at  to  see  in  which  way  it  was  intended : 
operate.      Thus,    where   the    devise  was  of  a  freehold  to  u? 
[  •567  ]      testator's  wife  for  life,  and,  after  her  decease,  *"  my  will  is,  ui-" 
my  said  freehold  shall   be    then  sold  by  my  executors  in  ws 
and  all  the  money  to  be  equally  divided  between  all  my  child^-'n 
or  their  heirs,  by  my   said  executors ;  '*   it    was   held    that  ^ 
executors  took  a  power,  and  not  the  legal  estate:  Doe  v.  Shotur  * 
Here  all  the  various  purposes  of  the  trust  may   be   executed  i] 
way   of   power,    without    the  legal   estate.      The    trustees  ha' 
unlimited  power  to  accept  surrenders,  and  grant  new  leases,  to  \i 
the  jointure  and  annuities,  and  to  raise  the  sums  required.    As  ^ 

(1)  7  T.  B.  433.  (4)  25  E.  R.  398  (1  B.  &  C.  S3b. 

(2)  4  R.  R.  455  (7  T.  R.  43H).  (.5)  48  R.  R.  729  (9  Ad.  &  El.  <' 

(3)  2d  E.  E.  obi  (1  B.  &  C.  7:^1).      (6)  8  Ad.  &  EL  90d. 
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the  gift  to  the  children  of  his  niece,  Mrs.  CuUum,  that  is  void  for    Blaobavb 
remoteness.     Full  effect  may  be  given  to  the  devise,  by  holding    Blageavk. 
that  the  trustees  have  a  seisin  to  the  use  of  John  Blagrave,  the 
tenant  for  life,   with   remainders    over,   and   certain    powers    of 
leasing,  &c.      (He  also  referred  to  Shapland  v.  Smith  {\),  Feme 
Cont.  Rem.  74,  SUiester  v.  WUsoti  (2).) 

Uoyd,  in  reply : 

If  the  trustees  took  some  estate,  it  is  incumbent  on  the  other 
side  to  show  the  extent  and  duration  of  it.  It  is  argued,  that  their 
estate  determined  on  the  death  of  John  Blagrave  the  father ;  but  it 
would  be  a  singular  construction  to  hold,  that  up  to  that  period  the 
various  duties  which  the  trustees  had  to  perform  must  be  executed 
out  of  their  estate,  and  that  afterwards  the  same  duties  must  be 
executed  by  way  of  power.  It  is  evident  that  the  trustees  must 
take  some  estate ;  for  they  are  to  pay  an  annuity  to  the  testator  s 
niece  for  life,  and,  after  her  death,  to  her  child ;  and  they  are  also 
to  pay  a  jointure  to  the  testator's  widow.  Those  purposes  of  the 
trust  remain  to  be  accomplished,  notwithstanding  the  death  of 
John  Blagrave  the  father.  Though  the  gift  to  the  child  of  tbe 
testator's  niece  may  be  void  for  remoteness,  it  is,  nevertheless,  a 
strong  circumstance  to  explain  the  testator's  meaning.  Another 
object  which  the  testator  had  in  view  was,  *to  give  the  trustees  [  *^^s  ] 
entire  control  over  the  Beading  estate  ;  and  the  power  to  grant  new 
leases  shows  that  he  contemplated  an  interest  to  be  created.  The 
defendants'  construction  is  at  variance  with  Watson  v.  Pearson. 
Uoe  V.  Hicks  shows  that  the  whole  will  mast  be  looked  at,  in  order 
to  ascertain  what  estate  it  is  necessary  the  trustees  should  take. 
Venahles  v.  Morris  only  establishes  the  general  proposition,  that 
where  the  purposes  of  the  will  require  that  the  fee  should  be  given 
to  trustees,  they  take  it.  In  Warier  v.  Hutchinson,  the  trustees 
liad  only  certain  duties  to  perform  during  the  infancy  of  the  cestui 
(|ue  trust ;  and  therefore  they  took  a  chattel  interest  only.  In  Doe 
(]•  Player  v.  Nicholls  there  was  no  limitation  to  trustees  and  their 
heirs. 

(Pabkb,  B.  :  HoLBOYD,  J.,  puts  that  case  on  a  very  satisfactory 
ground.  He  qualifies  the  general  rule  by  saying,  that  if  no  estate 
of  a  particular  duration  is  given  to  trustees,  they  take  only  such  as 
is  necessary  for  the  purposes  of  the  trust.) 

(I)  I  Br.  C,  C.  74,  (2)  1  B.  B,  519  (2  T.  B.  444). 
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blaobavb    Ackland  v.  LuUey  was  decided  on  the  particular  expression  made 

Blaoravb.    ^8®  0*  "^  ^^®  ^^^'»  v^*'  "  estate  to  go  over."     In  Doe  v.  Shotter  there 

was  no  devise  to  the  trustees,  but  a  mere  power  of  sale. 

Pabkb,  B.  : 

We  all  agree,  and  shall  certify  our  opinion  to  the  Vice-Chancellor, 
that  the  trustees  took  an  estate  in  fee-simple.  The  question  turns 
entirely  on  the  construction  of  the  will;  and,  applying  to  it  the 
ordinary  rules  of  construction,  we  must  look  at  the  whole  instru- 
ment in  order  to  discover  the  testator's  meaning.  It  is  conceded 
on  both  sides,  that  the  rule  laid  down  by  this  Court,  in  the  case  of 
WaUon  V.  Pearson,  is  perfectly  correct,  namely,  "  that  where  the 
purposes  of  the  trust  on  which  an  estate  is  devised  to  trustees  are 
such  as  not  to  require  a  fee  in  them,  as,  for  instance,  where  the 
trust  is  to  pay  annuities,  or  to  pay  over  rents  and  profits  to  a  party 
for  life,  there,  if  subject  to  the  specified  trusts  the  estate  is  given 
[  *56»  ]  over,  the  parties  taking  under  such  devise  over  have  been  held  *to 
take  legal  estates ;  the  estate  given  to  the  trustees  (even  when 
given  with  words  of  inheritance)  having  been  in  such  cases  taken 
to  have  been  meant  to  be  co-extensive  only  with  the  trust  to  be 
performed."  Those  cases,  however,  in  which  it  is  laid  down  that 
the  Courts  look  solely  to  the  trusts  to  be  performed,  even  where 
there  are  words  of  inheritance,  must  be  read  with  this  qualification, 
that  due  effect  is  to  be  given  to  the  language  of  the  will,  unless  we 
can  collect  from  the  context  an  intention  to  give  a  more  limited 
estate.  Now,  applying  that  rule  to  the  present  case,  we  are  to  see, 
looking  at  the  instrument  from  beginning  to  end,  what  the  inten- 
tion of  the  testator  was.  The  effect  of  the  devise  to  the  trustees 
and  their  heirs  is  not  merely  to  give  them  a  seisin  to  uses,  because 
a  great  many  purposes  of  the  trust  are  to  be  performed  which 
require  that  they  should  have  the  legal  estate.  For  instance,  they 
are  to  pay  annuities  to  certain  persons  out  of  the  rents  and  profits 
of  the  real  estate,  and  that  would  vest  in  them  the  legal  estate  for 
the  life  of  the  annuitants.  Then  there  is  a  trust  to  raise  10,000/., 
and  for  that  purpose  the  trustees  are  enabled  to  mortgage  the 
estate ;  and  there  is  a  further  power,  if  the  personal  estate  shall 
not  be  sufficient  to  pay  the  debts  and  legacies,  to  raise  the  deficiency 
by  mortgage  of  the  real  estate.  Those  purposes  also  would  give 
the  trustees  the  legal  estate.  Therefore,  if  the  will  had  stood  there, 
it  would  have  been  clear  that  an  estate  was  devised  to  the  trustees 
wd  their  heirs,  not  merely  a  seisin  to  uses.    The  difficulty  arises 
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from  the  subsequent  limitations,  which  are  in  terms  legal  limita-  Blaoravb 
tions.  The  trustees,  in  the  first  part  of  the  will,  are  plainly  blaorave. 
intended  to  take  the  legal  estate ;  in  the  latter  part,  language  is 
used  which  affords  an  argument  that  it  was  not  intended  to  be 
vested  in  them,  but  in  the  different  devisees,  as  devisees  of  the 
legal  estate.  The  question  is,  which  intention  is  to  prevail?  I 
was  struck  with  the  forcible  argument  of  Mr.  Lloyd,  that,  if  this 
was  a  legal  estate  in  the  trustees,  when  was  it  determined  ?  *The  [  *570  ] 
argument  for  the  defendant  was,  that  it  was  determined  on  the  death 
of  John  Blagrave,  the  equitable  tenant  for  life.  As  Mr.  Lloyd 
has  pointed  out,  extreme  inconvenience  would  follow,  if  the  powers 
and  duties  to  be  originally  executed  out  of  the  estate  of  the  trustees, 
were  afterwards  to  be  executed  when  other  persons  were  seised  of 
the  legal  estate.  There  must,  then,  be  a  power  in  the  trustees  to 
pay  the  annuitants  out  of  the  rents  and  profits  of  the  real  estate, 
and  also  a  power  to  raise  the  10,0002.  by  mortgage  of  the  real 
estate.  That  appears  to  us  so  great  an  inconvenience,  as  to  warrant 
us  in  supposing  that  the  testator  meant  to  continue  the  legal  estate 
originally  given  to  the  trustees.  There  are  other  limitations,  which 
show  the  intention  of  the  testator  that  the  trustees  should  have  the 
whole  legal  estate.  One  is  the  power  of  jointure.  There  is  both  a 
power  of  jointure  and  an  order  for  jointure ;  and  if  the  legal  estate 
is,  in  the  first  instance,  given  to  the  trustees,  the  presumption  is, 
that  the  testator  meant  the  duty  to  be  performed  out  of  the  estate, 
and  not  by  way  of  power.  Then  there  is  a  devise  of  all  the  free- 
hold and  leasehold  estates  at  Beading,  with  power  to  accept 
surrenders  and  grant  new  leases.  If  it  were  manifest,  from  other 
parts  of  the  will,  that  the  testator  meant  by  that  to  give  a  power 
only,  the  word  "  surrender "  might  be  so  modified  as  to  make  it 
consistent  with  the  legal  estate  being  in  someone  else.  .  As  it  is,  we 
must  understand  the  word  in  its  proper  sense,  as  an  acceptance  of 
the  reversion  by  the  reversioner.  That  affords  a  strong  inference 
that  the  testator  meant  the  trustees  to  have  the  fee,  so  as  to  be  in  a 
situation  to  accept  a  surrender.  Consequently,  the  words  '*  to 
the  use  of,"  in  the  latter  part  of  the  devise,  must  be  read  as  equit- 
able estates  only.  Harton  v.  Harton  is  an  authority  for  the 
position,  that,  if  one  part  of  a  devise  shows  the  intention  of  the 
testator  that  the  trustees  should  take  the  legal  estate,  the  words 
''to  the  use  of"  will  not  control  it.  Looking,  therefore,  at  the 
whole  will,  the  true  ^meaning  of  the  words  used  by  the  testator  is  [  *67i  ] 
to  give  an  estate  in  fee  simple  to  the  trustees. 


698  1849.    EX.     4  EX.  571. 

Blaobavk        Bolfb,  B.,  and  Platt,  B.,  concurred. 


«. 


Bt.AGRAVK.        ^  certificate  in  conformity  with  the  above  opinion  wasaftemri- 
sent  to  the  Vice-Chancellor. 


^^^\  HURST  V.  HURST  and  Another. 

Der.  10. 
(4  Ex.  671  -580 ;  8.  C.  19  L.  J.  Ex.  410.) 

^        -'  A  leseee  oovenanted  that  he  would  pay  **  all  taxes,  charges,  rates,  tir^* 

or  rent-charges  in  lieu  of  tithes,  dues,  and  duties  wfaatsoeTer,  astteiTr^ 
or  should  at  any  time  thereafter  during  that  demise  he  taxed,  chr?- 
assessed,  or  imposed  upon  the  said  demised  premises : "  Held,  tbt  *> 
covenant  was  not  confined  to  rates  payable  by  the  landlord,  but  meut  i 
rates  then  imposed  on  the  lessee  in  respect  of  his  occupation,  and  all  ^^tI:'> 
rates  which  might  be  imposed  on  the  land  itself. 

A  declaration  stated,  that  the  defendants  covenanted  that  tliey'v'^- 
not  lop  or  top  any  tree  without  the  consent  in  writing  of  the  plaintiff,  c^  ' 
a  penalty  of  20^.  for  each  tree  which  should  be  so  lopped  or  topped  - ' 
and  above  the  actual  value  of  the  tree."  Breach,  that  the  defeDir- 
"  lopped  divers,  to  wit,  twenty  trees,  without  the  consent  in  wriUfi^f " 
plaintiff,  which  trees  so  lopped  were  of  great  value,  to  wit,  of  the  Tahr  ' 
80/.,  and  thereupon  and  thereby  the  defendants  then  became  liabie  U>  w 
and  ought  to  have  paid,  to  the  plaintiff,  certain  large  sums  of  mor-y 
wit,  the  simi  of  80/.,  being  the  value  of  the  said  trees ;  and  also  tbe  fjr: ' 
sum  of  20/.  for  each  of  the  trees  so  lopped  by  the  defendants,  beinr  -' 
amount  of  penalties  then  incurred  and  forfeited  by  the  defendauti  :■-  "' 
plaintiff  for  lopping  the  said  trees :  "  Held,  that,  assuming  the  'iO^-  P^'  - 
to  be  liquidated  damage,  the  plaintiff  could  not  recover  it  on  this^v^- 
inasmuch  as  it  did  not  allege  that  the  penalty  was  not  paid. 

Covenant.     The  declaration  (so  far  as  is  material)  stated  tbii 
by  an  indenture  of  the  18th  of  September,  1847,  made  between  t^ 
plaintiff  of  the  one  part,  and  the  defendants  of  the  other  vt^ 
(profert),  the  plaintiff  demised  to  the  defendants  certain  bnildir-* 
farms,  closes,  pieces  or  parcels  of  arable,  meadow,  pasture,  i' 
wood  land,  situate  &c.,  except  all  timber  and  timber-like  trees,  ^ 
then  or  thereafter  upon  the  premises,  to  hold  the  said  bnildi^  ^ 
land,  &c.,  (except  as  aforesaid)  unto  the  defendants  from  the  t"" 
of  September  then  next  ensuing,  for  the  term  of  seven  ytr>  - 
paying  therefor  the  yearly  rent  of  80Z.,  &c. ;  and  the  defendar.  • 
did,  in  and  by  the  said  indenture,  covenant  and  agree  with  : 
plaintiff  in  manner  following,  (that  is  to  say,)  that  the  defendai: 
should  and  would  pay  or  cause  to  be  paid  unto  the  plaintiff  -- 
said  yearly  rent,  &c. ;  and  also  should  and  would  pay  and  perf<  ~ 
all  taxes,  charges,  rates,  tithes,  or  rent-charges  in  lien  of  tit:-* 
dues,  and  duties  whatsoever,  as  then  were  or  should  at  anj  tt 
[  *572  ]      thereafter  during  that  demise   be   taxed,  charged,   assessed,  ' 
imposed  upon  the  said  demised  premises  or  any  part  thereof  (e^Li^. 
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the  land-tax  and  property-tax) ;  and  that  the  defendants  would  not  hurst 
cut  down,  bark,  lop,  or  top  any  tree,  without  the  consent  in  hdrst. 
writing  of  the  plaintiff,  under  a  penalty  of  201,  for  each  tree  which 
Bhould  be  so  felled,  cut  down,  barked,  lopped  or  topped,  over  and 
above  the  actual  value  of  such  tree.  Breaches :  That  the  defen- 
dants, after  the  execution  of  the  indenture,  and  during  the 
continuance  of  the  demise,  and  before  the  commencement  of  this 
suit,  to  wit,  on  tbc,  lopped  divers,  to  wit,  twenty  trees,  then  grow- 
ing and  being  in  and  upon  the  said  demised  premises,  without  the 
consent  in  writing  of  the  plaintiff,  which  trees,  so  lopped  by  the 
defendants,  were  of  great  value,  to  wit,  of  the  value  of  802. ;  and 
thereupon  and  thereby  the  defendants  then  became  liable  to  pay, 
and  ought  to  have  paid,  to  the  plaintiff,  certain  large  sums  of 
money,  to  wit,  the  sum  of  80Z.,  being  the  value  of  the  said  trees, 
and  also  the  further  sum  of  20{.  for  each  of  the  trees  so  lopped  by 
the  defendants  as  aforesaid,  being  the  amount  of  penalties  then 
incurred  and  forfeited  by  the  defendants  to  the  plaintiff  for  lopping 
bhe  said  trees  as  aforesaid ;  that  the  defendants  did  not  nor  would, 
luring  the  continuance  of  the  said  demise,  pay  and  perform  all 
taxes,  charges,  rates,  tithes,  rent-charges  in  lieu  of  tithes,  dues, 
ind  duties  which  were,  during  the  continuance  of  the  said  demise, 
iaxed,  charged,  assessed,  and  imposed  upon  the  said  demised 
^remises,  other  than  the  land-tax  and  property-tax ;  but,  on  the 
contrary  thereof,  the  defendants  suffered  and  permitted  divers,  to 
vit,  20/.  of  the  poor-rates,  202.  of  the  church-rate,  201.  of  the  high- 
vay-rate,  and  502.  of  the  tithes  and  rent-charge  in  lieu  of  tithes, 
ibarges,  and  duties  which  had  been,  during  the  continuance  of  the 
aid  demise,  taxed,  charged,  assessed,  and  imposed  in  and  upon  the 
aid  demised  premises,  to  be  and  continued,  and  the  same  were,  at 
he  time  of  the  commencement  of  this  suit,  and  still  are,  due, 
wing,  and  in  arrear  from  the  defendants,  contrary  to  the  tenor 
nd  effect,  true  intent  and  meaning  of  the  said  indenture,  *&c. ;  [  «57s  ] 
oncluding  with  the  usual  formal  allegation:  ''And  so  the  plaintiff 
n  fact  saith  that  the  defendants  have  not  kept  their  covenants, 
ut  have  broken  the  same. 

Plea  to  first  breach :  That  the  defendants  did  not  lop  the 
aid  trees  in  that  behalf  in  the  declaration  mentioned,  or  any  or 
Liber  of  them,  or  any  part  thereof;  concluding  to  the  country. 

Plea  to  latter  breach :  That  the  defendants  did,  during  the 
3ntinuance  of  the  said  demise,  pay  the  said  poor-rates,  church- 
ites,  highway-rate,  tithes,  rent-charge  in  lieu  of  tithes  due,  and 
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HuBST       duties  in  the  declaration  mentioned,  and  did  not  suffer  and  permit 
HnitBT.       the  same  to  be  and  continue  in  arrear,  Jitodo  etfonnu  ;  conclading 
to  the  country.    Upon  which  pleas  issues  were  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Sussex  Summer 
Assizes,  the  plaintiff  gave  in  evidence  the  lease  containing  the 
covenants  set  out  in  the  declaration.  He  also  proved  that  the 
boughs  of  seventeen  oak-trees  had  been  cut  off  in  different  directions 
by  the  defendants.  It  appeared,  however,  that  the  cutting  would 
not  injure  the  timber  unless  it  was  too  close  to  the  body  of  the 
trees,  and  that  only  one  tree  was  so  cut.  It  was  also  proved  that 
82.  or  4Z.  was  due  from  the  defendants  for  church-rate,  highway- 
rate,  poor-rate,  and  for  rent-charge  in  lieu  of  tithe,  of  which  the 
plaintiff  himself  was  the  owner.  It  was  submitted,  on  the  part  of 
the  defendants,  that  the  cutting  of  the  boughs  of  trees  was  not  a 
lopping  within  the  meaning  of  the  covenant ;  also,  that  the  non- 
payment of  the  above  rates  was  no  breach  of  the  covenant,  which 
in  terms  applied  only  to  rates  assessed  upon  the  demised  premises ; 
and  that,  with  respect  to  the  rent-charge,  that  was  not  within  the 
terms  of  the  covenant,  inasmuch  as  the  plaintiff  himself  was  the 
owner  of  the  tithe.  The  learned  Judge  left  it  to  the  jury  to  say, 
whether  the  cutting  in  question  was  a  lopping,  and  they  having 
found  that  it  was,  a  verdict  was  entered  for  the  plaintiff,  on  that 
[  *574  ]  breach,  for  the  penalty  of  2(M.  in  *respect  of  the  one  tree,  leave 
being  reserved  to  the  defendants  to  move  to  reduce  the  verdict  to  a 
nominal  amount.  His  Lordship  expressed  an  opinion  that  the 
lease  did  not  give  the  plaintiff  a  right  to  recover  for  the  unpaid 
rates ;  and  a  verdict  was  found  for  the  defendants  on  that  breach, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  with  nominal  damages. 

Montagu  Chambers  in  Michaelmas  Term  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff,  with  nominal  damages,  on  the 
breach  for  non-payment  of  rates  and  taxes,  on  the  ground  that  the 
covenant  meant  all  rates  and  taxes,  and  not  those  alone  payable  by 
the  landlord. 

BramweU  then  also  obtained  a  rule  nisi  to  reduce  the  damages 
found  on  the  other  breach  to  a  nominal  amount,  on  the  ground 
that,  though  one  tree  was  lopped,  and  the  jury  were  rightly  directed 
as  to  that  (i),  still,  as  the  declaration  did  not  state  that  the  penalty 

(1)  BramweJl    iiImo    moved  on    the      not '* a  lopping*' within  the  meaning 
ground  that  the  cutting  proved  was     of  the  covenant ;  but  the  Covar,  after 
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due  was  not  paid,  the  learned  Judge  ought  to  have  directed  the       Hurst 
jury  that  it  could  not  be  recovered  ;  and  that  the  objection  was  not       humt. 
available  in  arrest  of  judgment,  because  the  Court  would  infer, 
after  verdict,  that  the  damages  were  confined  to  the  value  of  the 
tree  lopped. 

BraimceU  and  Bovill  now  showed  cause  against  the  plaintiff's 
rule  to  enter  a  verdict : 

The  covenant  only  applies  to  such  rates  as  the  landlord  is  liable 
to  pay.  Neither  church-rate,  highway-rate,  nor  poor-rate  are 
assessed  on  the  premises,  but  on  the  occupier  in  respect  of  his 
occupation.  It  is  true  that  a  rent-charge  is  in  the  nature  of  an 
imposition  on  the  land,  for  it  is  recoverable  by  distress ;  but  in 
this  case  it  was  not  a  charge  which  the  landlord  *was  liable  to  pay,  [  *575  ] 
for  he  was  himself  the  tithe-owner. 

(Parke,  B.  :  It  is  clear  that  the  tenjants  were  to  pay  some  rates. 
Now,  the  rates  imposed  on  the  landlord,  viz.  land-tax  and  property- 
tax,  are  excepted ;  so  that,  according  to  your  argument,  the  defen- 
dants were  not  bound  to  pay  any  rates  at  all.  The  words 
'^  imposed  on  the  demised  premises  "  must  therefore  be  read  as 
''  imposed  on  the  tenant  of  the  demised  premises."  The  intention 
was,  that  the  various  rates  which  during  the  defendants'  occupation 
should  become  due,  and  the  payment  of  which  might  be  enforced 
from  the  landlord  or  the  land,  should  be  paid  by  the  tenants.  If 
the  words  of  the  covenant  cannot  be  acted  on,  the  intention  must 
be  looked  at.) 

There  is  no  reason  why  a  landlord  should  take  from  his  tenants 
a  covenant  for  the  payment  of  a  rate,  for  instance,  poor-rate,  the 
non-payment  of  which  would  not  affect  the  landlord.  The  intention 
was,  that  the  landlord  should  be  exonerated  from  the  payment  of 
rates  to  which  he  was  necessarily  liable. 

(Parks,  B.  :  There  is  a  reason  why  a  landlord  should  require 
a  covenant  of  this  description;  for  persons  might  object  to  take 
the  premises,  unless  the  rates  m  arrear  were  paid;  for,  as  to  some 
of  them,  the  subsequent  tenant  would  be  liable  to  a  distress.) 

Assuming  the  covenant  to  extend  to  taxes  assessed  on  the  tenant, 

taking  time  to  conmder,  refused  the  a  question  for  the  jury  whether  what 
rule  on  that  ground,  saying  that  it  was      was  done  was  '*  lopping.** 
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Hurst       no  breach  of  such  a  covenant  is  alleged,  the  breach  assigned  being, 
HuwT.       ^^^^  ^^®  defendants  suffered  certain  poor-rate,  &c.y  assessed  on  the 
demised  premises,  to  be  dae. 

Montngu  Chambers^  in  support  of  the  rule  : 

A  covenant  of  this  description  is  commonly  inserted  in  leases ;  its 
construction,  therefore,  is  of  general  importance.  The  exclusion  of 
the  land-tax  and  property-tax  leads  to  the  inference  that  the  covenant 
was  not  intended  to  apply  to  taxes  payable  by  the  landlord.  The 
true  construction  is,  that  the  tenants  are  to  pay  all  rates  and  taxes 
assessed  in  respect  of  their  occupation  of  the  premises.  (He 
referred  to  the  17  Geo.  II.  c.  88,  s.  12.) 

[  676  ]       Parkb,  B.  : 

The  question  is,  whether  these  rates  are  such  rates  as,  according 
to  the  true  intent  and  meaning  of  the  covenant,  are  '*  imposed  on 
the  demised  premises,"  but  which  the  defendants,  by  the  terms  of 
the  covenant,  ought  to  pay.  I  confess  I  have  felt  considerable 
doubt  as  to  the  meaning  of  the  covenant.  It  is  impossible  to 
construe  the  words  of  it  in  their  natural  sense.  Then,  according  to 
the  rule  adopted,  if  the  words  of  a  covenant  are  not  applicable  in 
their  strict  aense,  we  must  see  whether  there  is  not  a  secondary 
sense  which  can  be  applied  to  them.  Here  I  think  there  is.  The 
defendants  covenant  to  pay  ''  all  taxes,  charges,  rates,  tithes,  or 
rent-charges  in  lieu  of  tithe,  dues  and  duties  whatsoever,  as  then 
were  or  should  at  any  time  thereafter  during  the  demise  be  taxed, 
charged,  assessed,  or  imposed  upon  the  said  demised  premises.'* 
With  respect  to  so  much  of  the  covenant  as  relates  to  taxes  which 
should  thereafter  be  imposed,  if  that  had  stood  alone,  the  covenant 
would  be  construed  in  its  strict  sense,  and  the  tenants  would  not  be 
bound  to  pay  any  taxes,  except  those  afterwards  imposed  by  the 
Legislature  on  the  land  itself.  That  does  not  apply  to  the  present 
case,  and  it  is  clear  that  the  parties  contemplated  some  taxes, 
charges,  rates,  tithes,  or  rent-charges,  then  imposed  on  the  demised 
premises,  which  the  tenant  was  bound  to  pay.  In  truth,  rates  of 
this  description  are  not  imposed  on  the  land  itself,  but  on  the 
occupier  in  respect  of  his  occupation;  so  that  the  covenant 
cannot  apply  to  rates  assessed  on  the  tenant  to  be  recouped  by  his 
landlord;  consequently,  the  language  of  the  covenant  is  to  be 
understood  in  its  secondary  sense,  and  as  meaning  rates  not 
charged  on  the  land  itself,  but  on  the  occupier  in  respect  of  his 
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occupation.     The  covenant  to  pay  fature  rates  enables  us  to  read       Hubst 
the   words   "  or  imposed "  as  if   they   had  been   "  or  otherwise      hdmt. 
imposed ; "  so  that  the  covenant  may  be  construed  as  an  under- 
taking to  pay  the  rates  then  known,  or  any  rates  which  might 
thereafter  be  imposed  upon  the  demised  premises.     It  is  clear  that 
the  covenant  *  was  intended  to  operate  so  that  the  defendants  should       [  ^^77  ] 
pay  the  present  rates,  and  we  must  understand  the  parties  as 
having   contemplated  some  other  tax   which   might  at  a  future 
period  be  imposed  on  the  land  itself.     It  seems  to  me  that  the 
covenant  cannot  be  construed  as  a  covenant  to  pay  such  taxes  as 
were  in  the  first  instance  to  be  paid  by  the  tenants,  and  to  be 
recouped  by  the  landlord,  but   that  it   must  be  construed  as  a 
covenant  to  pay  all  rates  then  imposed  on  the  tenants  in  respect 
of  their  occupation  of  the  land,  and  any  future  rates  which  might 
be  imposed  on  the  land  itself. 

BoLFB,  B. : 

I  concur ;  but  I  own  that  at  one  time  I  was  of  a  different  opinion. 

Platt,  B.,  concurred. 

Aldersok,  B.  : 

I  admit  that  I  entertained  a  wrong  view  at  the  trial.     If  the 

exception  had  been  of  some  rate  payable  by  the  tenants  only,  that 

would  have  been  conclusive  to  show  that  the  covenant  was  not 

intended  to  extend  to  rates  payable  by  the  landlord.     But  it  is  not 

true  of  the  converse. 

Rule  absolute. 

Montagu  Chambers  now  showed  cause  against  the  defendants' 
rule  to  reduce  the  damages : 

The  objection  is,  that  it  is  not  averred  in  the  breach  that  the  201. 
penalty  was  not  paid.  But  there  is  nothing  in  the  declaration  to 
show  that  it  was  not,  and  the  Court  will  make  no  intendment  either 
way.  After  verdict  the  defect,  if  any,  is  cured  by  the  general 
allegation  at  the  end  of  the  declaration. 

(Pabee,  B.  :  That  is  only  a  conclusion  of  law  from  the  premises.) 

The  penalty  accrued  as  a  debt  upon  the  breach  of  covenant,  and 
the  onus  was  on  the  defendants  to  show  that  it  was  paid. 

(Parke,  B.  :  This  breach  is  capable  of  two  constructions.    TV:^^^ 
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HuBST       plaintiff  may  be  seeking  to  recover  damages  for  the  bmcl- 

Hurst.       covenant  in  cutting  the  trees,  or  he  may  be  suing  for  the  peD^i'r 

[  •678  ]      There  is  a  complete  *breach  as  to  cutting  the  trees,  bat  nocoiDp^> 

breach  as  to  the  penalty.    The  judgment  could  not  be  m^^- 

because  there  is  some  damage  in  respect  of  cutting  the  trees.) 

The  true  construction  of  the  covenant  is,  that  in  case  the  defenfc 
lopped  the  trees  they  would  pay  a  certain  amount  agreed  i 
without  the  intervention  of  a  jury,  and  also  the  value  of  ibetnsi 
Although  the  word  **  penalty  "  is  used,  this  is  liquidated  danu.^ 
Sainter  v.  Ferguson  (i). 

Bramwellf  in  support  of  the  rule : 
If  this  be  read  as  an  alternative  covenant  that  the  defeooA^* 
will  not  lop  the  trees,  or,  if  they  do,  that  they  wiU  pay  daiu-r 
then  the  covenant  should  have  been  declared  on  as  saeh,  and  -■ 
plaintiff  could  not  recover  damages  beyond  the  value  of  the  tnx^ 
If  the  term  ''penalty"  means  liquidated  damage,  it  ought  ti^t^ 
been  averred  that  the  amount  agreed  on  was  not  paid :  ^-  ' 
Peers  (2).    There  is  a  distinction  in  this  respect  between  a  bonJ  s: 
a  covenant.    As  soon  as  a  bond  is  executed  a  debt  accraes,  aoat 
obligor  must    show  that  he   has  discharged   himself  of  u;  - 
covenant,  it  is  incumbent  on  the  covenantee  to  make  out  by  p^r 
averments  that  the  covenant  has  been  broken.      A  plea  of  F^: 
ment,  concluding  to  the  country,  would  have  been  clearly  bad.  - 
Anonyviom  case  in  Hardres  (3)  is  in  point :  there, "  in  an  action  -! 
the  case,  upon  a  promise  to  re-deliver  some  rings  to  the  plamui^- 
as  good  a  plight  as  they  were  delivered  to  him,  or  else  pay  him  If* 
money,  the  plaintiff  averred  that  the  defendant  had  not  re-debver^ 
to  him  the  rings,  but  omitted  to  say,  nor  paid  him  the  IB^- 
money.     And  this  was  held  to  be  naught,  though  after  a  «' 
upon  Not  guilty,  found  for  the  plaintiff.    Because  it  may  ^^'-  ' 
that  the  18i.  was  paid,  and  then  the  plaintiff  had  no  cau*^ 
action."      In    Com.  Dig.   "Pleader,"   (C.  44,)  it  is  said, '-^ 
[  •STQ  ]      declaration  ought  to  *show  a  breach  of  the  covenant,  promise,  i 
on  which  the  action  is  founded." 

Pabkb,  B.  : 

If  this  is  to  be  considered  as  a  covenant  by  the  defendants,' 
they  will  not  lop  any  tree,  or,  if  they  do,  that  they  vill  p»: 

(1)  78  R  B.  804  (7  C.  B.  716)  (3)  Hardr.  320. 

V2)  4  Buir.  2228. 
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penalty  of  20i.  plus  the  value  of  the  tree,  then,  strictly  speaking,  Hurst 
the  202.  (1)  is  not  a  penalty,  but  unliquidated  damage  (I) ;  and,  the  hubst. 
matter  being  at  large,  the  jury  might  give  less  than  the  precise 
amount  mentioned  as  a  penalty.  On  the  other  hand,  if  it  is  to  be 
considered  as  a  covenant  to  pay  liquidated  damage,  and  also  the 
value  of  the  tree,  it  is  an  alternative  covenant,  that  is  to  say,  that 
the  defendants  will  not  lop  any  tree,  or,  if  they  do,  that  they  will 
pay  liquidated  damage,  or  the  value  of  the  tree.  Then,  the  plaintiff 
cannot  recover  the  penalty  unless  he  declares  on  the  contract  to 
pay  the  liquidated  amount,  in  which  case  he  must  aver  that  the 
defendants  have  not  paid  it.  That  distinction  is  pointed  out  by 
Lord  Mansfield  in  Lowe  v.  Peers  (a),  where  he  says,  "There  is  a 
cl  inference  between  covenants  in  general  and  covenants  secured  by 
:i  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has  his 
dlection.  He  may  either  bring  an  action  of  debt  for  the  penalty, 
md  recover  the  penalty,  (after  which  recovery  of  the  penalty  he 
cannot  resort  to  the  covenant,  because  the  penalty  is  to  be  a  satis- 
faction for  the  whole) ;  or,  if  he  does  not  choose  to  go  for  the 
penalty,  he  may  proceed  upon  the  covenant,  and  recover  more  or 
ess  than  the  penalty  toties  quoties :  and  upon  this  distinction  they 
proceed  in  courts  of  equity.  They  will  relieve  against  a  penalty 
ipon  a  compensation."  So  that,  if  the  case  be  within  the  statute 
3  ifc  9  Will.  III.  c.  11,  s.  8,  the  plaintiff  cannot  recover  more  than 
ihe  actual  damage  sustained,  whether  he  proceeds  by  action  of 
lebt  or  covenant.  Lord  Mansfield  goes  on  to  say,  "  but  where 
i  covenant  is  '  to  pay  a  particular  liquidated  sum,'  a  court  of 
equity  cannot  make  a  new  covenant  for  a  *man,  nor  is  there  room  [  •580  ] 
:or  compensation  or  relief.  As  in  leases  containing  covenants 
igainst  plowing  up  meadow,  if  the  covenant  be  *  not  to  plow,'  and 
here  be  a  penalty,  a  court  of  equity  will  relieve  against  the  penalty, 
>r  will  even  go  further  than  that  (to  preserve  the  substance  of  the 
kgreement) ;  but  if  it  is  worded  '  to  pay  5/.  an  acre  for  every  acre 
flowed  up,*  there  is  no  alternative,  no  room  for  any  relief  against 
t,  no  compensation, — it  is  the  substance  of  the  agreement."  If, 
hen,  the  plaintiff  is  seeking  to  recover  liquidated  damage,  he 
ihould  have  alleged,  that  though  the  defendants  lopped  the  tree, 
hey  did  not  pay  the  stipulated  amount ;    otherwise  it  does  not 

( 1 )  Sic,    According  to  the  report  in  C.  B.,  in  Leyh  v.  Lillie  (1860)  6  H.  &  N. 

9  L.  J.  Ex.  413,  •*  the  adion  is  for  at  p.  170,  and  note  (r)  i6. — A.  C. 
mliquidated  damages."    See  the  cor-  (2)  4  Burr.  2228. 

ection  of  this  report   by  Pollock, 

B.B. — VOL.  LXXX.  45 
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Hurst  follow  that  they  have  broken  their  covenant.  We  must  &^ck 
Hurst.  ^ro^^  ^^^  breach,  that  the  plaintiff  is  seeking  to  recover  t 
unliquidated  amount,  in  which  case  the  jury  are  at  libertT : 
give  such  damage  as  they  think  he  has  sustained.  The  r;^- 
must  therefore  be  absolute  to  reduce  the  damages  to  a  nom:: 
amount. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Rtde  ahkh 


1849.  LEVI  V.  ABBOTT  (I). 

Df<'.  22.  (4  Ex.  688—691 ;  S.  C.  19  L.  J.  Ex.  62 ;  7  DowL  &  L.  185 ;  14  L  T.  >* 

["588  1  ^®  *  testatum  ft.  fa,  the  sheriff  returned  that  he  seiaed  the  defeaiU- 

goods,  and  kept  possession  until  he  received  from  "  the  att^rne^ ' '  - 
plaintiff  "  an  order  to  withdraw  from  possession :  Held,  that  the  retun  ^- 
good,  for  the  attorney  of  the  plaintiff  meant  •*  the  attorney  in  the  ^-  ■ 
and  that  he  had  power  to  order  the  sheriff  to  quit  possession. 

The  plaintiff  in  this  action,  having  recovered  judgment  ar^  - 
the  defendant,  issued  a  writ  of  fieri  founa^s  directed  to  the  Sbt:: 
of  London,  and  also  a  testatum  fieri  facias  directed  to  the  She'^ 
Kent,  who,  having  been  ruled  to  return  that  writ,  made  his  ^^  ^' 
as  follows :  **  By  virtue  of  the  annexed  writ  to  me  directed,  I  j*- 
the  goods  and  chattels  in  my  bailiwick,  of  Vernon  Montagn  At> 
to  the  value  of  401. ,  and  kept  them  safe  in  my  possession  unti 
28th  day  of  July,  1849,  when  I  received  from  Emanuel  La^Trr* 
Levi,  the  attorney  of  the  plaintiff,  in  the  said  writ  named,  an  •  r> 
to  withdraw  from  possession  of  the  said    goods  and  chatv 
whereupon  I  immediately  withdrew  from  such  possession.  ^ 
the  said  Vernon  Montagu  Abbott  hath  not  any  other  or  more  c 
and  chattels  in  my  bailiwick  whereof  I  can  cause  to  be  levied 
damages  and  interest  in  the  said  writ  mentioned,  or  any  i^ 
thereof,  as  by  the  said  writ  I  am  commanded.     Therefore  I  e*^' 
have  the  damages  and  interest  in  the  said  writ  mentioned,  or  ^ 
other  part  thereof,  before  the  Barons  of  the  Queen's  Exchequer  »^ 
Westminster,  as  by  the  said  writ  I  am  commanded." 

Liish  having  obtained  a  rule  calling  on  the  Sheriff  of  Kt:  t  ' 
show  cause  why  the  return  should  not  be  quashed, 

Bramwell  showed  cause  (Nov.  26) : 
The  return  is  good.      Applying    to  it  the  ordinary  rule? 

(1)  Cited.  Lovegrowi  ▼.  White  (1871)      253  ;  Smith  v.  Keal  (1882)  9  Q.  B  ' 
L.  R.  6  C.  P.  440,  444,  40  L.  J.  C.  P.       340,  343.— A.  C. 
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construction,  the  words   "attorney  for  the  plaintiff*'  mean  an        lbvi 
attorney  appointed  by  him  for  the  purpose  of  giving  the  order  to      abbott. 
withdraw. 

(Parke,  B.  :  If  it  means  an  agent  legally  constituted  for  the 
purpose  of  managing  the  execution,  the  return  should  have  stated 
the  order  according  to  its  legal  effect.) 

An  act  done  by  the  agent  of  any  person  may  be  ^correctly  described       [  ^^^^  1 
as  the  act  of  his  attorney. 

(Parke,  B.  :  If  the  plaintiff  brought  an  action  for  a  false  return, 
the  ambiguity  of  expression  might  place  him  under  some  difficulty. 
The  plaintiff  has  a  right  to  have  a  return,  which,  if  true,  would  be 
an  answer  to  any  action.) 

Then,  taking  the  expression  to  mean  "  the  attorney  of  the  plaintiff 
in  the  action,'*  the  return  is  nevertheless  good  ;  for  the  attorney  in 
the  action  has  authority  to  direct  and  manage  the  execution.  It 
is  true  that  he  cannot  discharge  a  defendant  in  custody  under 
%  ca.  sa.,  without  payment  of  the  debt  and  costs:  Savory  v. 
Chapman  (i) ;  but  the  reason  is,  that  the  custody  of  the  person 
operates  at  common  law  as  a  satisfaction  of  the  debt,  and 
consequently  the  authority  of  the  attorney  is  at  an  end.  It  is 
3lear  that  the  attorney  has  power  to  receive  the  debt  and  costs, — 
indeed,  he  is  bound  to  do  so :  Crozer  v.  Pilling  (2) ;  and  it  is 
submitted  that,  so  long  as  the  execution  is  in  fieri,  he  may  control 
it.  If  a  portion  of  the  debt  has  been  levied  in  one  county,  it.  is 
competent  for  the  attorney  to  order  the  sheriff  the  levy  for  the 
residue  only  in  another  county.  Or,  if  the  whole  has  been  levied 
in  one  county,  the  attorney  must  have  authority  to  direct  the 
jheriff  of  the  other  county  to  withdraw.  This  form  of  return 
las  for  a  long  period  been  used  in  both  the  counties  of  Kent 
ind  Middlesex. 

Hawkins,  in  support  of  the  rule : 

The  return  is  bad  upon  the  face  of  it.  The  true  meaning  of 
t  is,  that  the  plaintiff's  attorney  directed  the  withdrawal.  The 
)ractice  in  the  sheriff's  office  is  no  authority.  In  Connop  v. 
Jhallis  (8)  the  sheriff  was  held  liable  for  an  escape,  although  the 
practice  had  been  to  act  as  he  had  done.     If  the  goods  were  not 

(1)  11  Ad.  ft  El.  829.  (3)  2  £x.  484. 

(2)  28  B.  E.  199  (4  B.  ft  0.  26). 
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i<KVT  liable  to  be  sold,  by  reason  of  the  landlord's  claim  for  rent,  the 
Abbott,  sheriff  should  have  returned  nulla  bona:  ^IVintle  v.  Freeman {\), 
[  •siK)  ]       Cocker  v.  Musgrove  (2).     (He  also  referred  to  Crottder  v.  Long  (3).) 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Aldebbon,  B.  : 

In  this  case  a  rule  nisi  was  obtained  by  Mr.  Lush,  to  quash  a 
return  of  a  testatum  Jieii  facias  directed  to  the  Sheriff  of  Kent, 
which  return  was  in  these  terms.  (His  Lordship  stated  the  retarn, 
as  above  set  out.)  Mr.  Bramwell  contended  that  the  return  was 
good  on  two  grounds.  First,  that  the  countermand  and  order  to 
abandon  possession  must  be  taken  to  have  been  made  by  a  special 
attorney  appointed  by  the  plaintiff  for  that  purpose.  We  intimated, 
on  the  argument,  that  that  answer  was  unsatisfactory.  Secondly, 
that  thQ  attorney  in  the  cause  had  a  right,  after  seizure  under  a 
fieri  facias,  to  order  the  sheriff  to  quit  possession,  and  that  the 
order  of  the  plaintiff  himself  was  not  required;  and  that  is  our 
opinion.  The  attorney  in  the  suit  has  no  right,  after  judgment,  to 
settle  the  action  on  any  other  terms  than  payment  of  the  debt  and 
costs,  and  cannot  discharge  a  defendant  from  custody  on  a  capioi 
ad  satisfaciendum  without  receiving  them  :  Savory  v.  Chapman  ; 
nor,  by  parity  of  reasoning,  where  there  has  been  an  extent  under 
an  elegit.  But  he  has  the  power  to  direct  and  manage  the 
execution  against  the  goods.  If  two  writs  of  Jieii  facias  are  out  at 
the  same  time,  into  different  counties,  there  is  no  reason  why,  if 
one  is  executed  and  the  debt  satisfied,  he  may  not  order  the  sheriff 
to  quit  the  possession  of  goods  seized  under  the  other.  So,  if  the 
seizure  is  met  by  a  claim  to  the  goods,  which  he  thinks  it  not 
worth  while  to  dispute,  or  where  the  landlord*s  claim  for  rent 
would  absorb  the  value  of  the  goods,  there  seems  no  reason  why  be 
[  •ft9i  ]  may  not  abandon,  nor  why  he  may  not  *for  any  other  cause,  when 
he  thinks  it  most  conducive  to  the  benefit  of  his  client.  Cases, 
indeed,  might  occur  where  a  fieri  facias  was  put  in  force  and 
abandoned,  and  again  another  put  in  force ;  so  that  the  defendant 
might  be  harassed  by  frequent  seizures.  Probably  the  law  might 
give  the  defendant  a  remedy  by  a  special  action  on  the  case  for 
such  a  vexation,  when  made  from  improper  motives  and  without 
reasonable  cause ;   but  the  only  question  in  the  present  case  ia 

(1)  52  E.  R.  438  (11  Ad.  &  El.  539).  (3)  8  B.  &  C.  598. 

(2)  72  B.  R.  235  (9  Q.  B.  223). 
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whether  the  plaintiff,  and,  if  so,  his  attorney,  may  not  order  the        Lrvi 
sheriff  to  withdraw  after  seizure  and  give  up  the  goods;  and  we      abbott. 
think  he  may.     Therefore,  the  rule  will  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


MORRELL   V.   FISHER  (1).  i849. 

(4  Ex.  591—606 ;  S.  C.  19  L.  J.  Ex.  273;  14  L.  T.  398.)  ^'  ll] 

A  testator  bequeathed  his  freehold  farm  in  Headington,  called  the  Wick 
Farm,  to  certain  person?,  in  moieties.  Two  parcels  of  land,  which  had  t  o^l  J 
formerly  belonged  to  that  farm,  had  been  conveyed  by  the  then  owner  to 
the  president  and  scholai-s  of  Magdalen  College,  who  demised  the  same  to 
the  testator  by  way  of  renewed  lease.  The  testator  further  devised — **  all 
my  leasehold  farm-house,  homestead,  lands,  and  tenements  at  Headington, 
containing  about  170  acres,  held  under  Magdalen  College,  Oxford,  and  now 
in  the  occupation  of  B.,  as  tenaiit  to  me.*'  B.  occupied  a  farm  at  Heading- 
ton,  which  was  leased  to  the  testator  by  Magdalen  College,  but  he  had  never 
occupied  the  above-mentioned  two  parcels  of  land  :  Held,  that  the  descrip- 
tion of  the  lands  being  in  the  possession  of  B.  could  not  be  rejected  as  a 
false  demonstration,  and  consequently  that  the  two  parcels  of  land  did  not 
pass  under  the  latter  devise. 

Bt  order  of  Yice-Chancellor  Knight  Brucb,  the  following  case 
was  stated  for  the  opinion  of  this  Court : 

On  and  prior  to  the  8th  of  October,  1825,  Theophilus  Wharton 
and  Brian  Wliarton  were  seised,  as  tenants  in  common  in  fee,  of  a 
freehold  farm  in  Headington,  called  the  Wick  Farm,  which  com- 
prised, among  other  lands,  a  freehold  close,  called  the  Great  Hill 
Ground,  containing  19a.  8r.  At  and  prior  to  the  same  time, 
Theophilus  Wharton  was  possessed  of  a  leasehold  farm  also  situate 
at  Headington,  held  under  a  lease  for  a  term  of  years  then  unexpired, 
granted  to  him  by  the  president  and  scholars  of  Magdalen  College, 
Oxford.  This  leasehold  farm  comprised  a  close  of  land  opposite  the 
freehold  mansion  and  residence  *of  the  said  Theophilus  Wharton  [  •sw  ] 
in  Headington,  and  also  certain  lands  lying  dispersed  in  the  common 
fields  of  Headington. 

In  October,  1825,  it  was  agreed  between  Theophilus  Wharton 
and  Brian  Wharton,  and  the  said  president  and  scholars,  that 
Theophilus  Wharton  should,  under  the  provisions  of  the  Land-tax 
Redemption  Acts,  purchase  of  the  said  president  and  scholars  the 
said  close  of  land  opposite  the  said  residence  of  the  said  Theophilus 
Wharton,    and    that    the   said   Theophilus   Wharton   and   Brian 

(1)  CiML^MellorY.WalmesleylldOi'i  on  this  point  [1905]  2  Ch.  IW,  74 
2  Ch.  525,  533,  73  L.  J.  Ch.  756  (varied      L.  J.  Ch.  475,  C.  A.) 
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MoRRBLL  Wharton  should  sell  to  the  said  president  and  scholars  6a.  1r.  28p., 
Fisher.  P^^^  ^^  ^^^  <^^ose  called  the  Great  Hill  Ground ;  and  that  the  said 
Theophilas  Wharton  and  Brian  Wharton  should  exchange  with 
the  said  president  and  scholars  six  acres,  further  part  of  the 
said  close  called  the  Great  Hill  Ground,  for  the  said  lands  Ijing 
dispersed  in  the  common  fields  at  Headington  aforesaid. 

This  agreement  was  carried  into  execution  by  indentures  of  lease 
and  release,  dated  the  7th  and  8th  of  October,  1825,  and  by  an 
indenture  of  exchange  of  the  latter  date.  Notwithstanding  the  said 
grant  and  exchange,  the  6a.  1r.  28p.  and  the  6a.,  part  of  the  Great 
Hill  Ground,  continued  to  be  occupied  as  part  of  Wick  Farm,  by 
the  said  Theophilus  Wharton  and  Brian  Wharton,  and  those  claim- 
ing under  them,  down  to  the  death  of  Mark  Theophilas  Morrell, 
hereinafter  mentioned. 

Theophilus  Wharton,  duly  and  according  to  the  statutes  in  that 
behalf,  made  his  will,  dated  the  8th  day  of  May,  1830,  and  thereby, 
after  devising  a  farm  at  Sutton,  in  the  county  of  Oxford,  as  therein 
mentioned,  gave  and  devised  all  other  his  freehold  and  real  estates, 
(which  general  devise  included  his  said  moiety  of  the  said  Wick 
Farm,)  unto  and  to  the  use  of  the  said  Brian  Wharton  for  his  life, 
with  remainder  to  the  use  of  their  nephew,  Mark  Theophilus 
Morrell,  his  heirs  and  assigns  for  ever.  And  the  said  will  then 
[  *o»3  ]  proceeded  in  these  words :  "  I  give  and  bequeath  to  my  said  'nephew, 
Mark  Theophilus  Morrell,  all  that  my  leasehold  messuage,  farm, 
lands,  and  premises  situate  at  Headington,  in  the  county  of  Oxford, 
and  which  I  hold  as  lessee  under  Magdalen  College,  in  the  Univer- 
sity of  Oxford,  to  hold  unto  my  said  nephew,  Mark  Theophilus 
Morrell,  his  executors,  administrators,  and  assigns,  for  all  such 
term,  estate,  and  interest  as  I  can  or  may  have  therein  at  the  time 
of  my  decease."  Theophilus  Wharton  died  on  the  21st  of  October, 
1881,  without  having  revoked  his  said  will. 

Mark  Theophilus  Morrell,  from  the  time  of  the  death  of  the  said 
Theophilus  Wharton  until  his  own  death,  received  the  rents 
and  profits  of  the  said  leasehold  premises,  but  not  of  the  said 
6a.  1r.  28p.,  or  the  said  6a.,  although  such  parcels  were 
included  in  the  demise  from  Magdalen  College  to  Theophilas 
Wharton  in  1880,  and  again  in  the  demise  to  Mark  Theophilus 
Morrell  in  1837. 

On  the  decease  of  Theophilus  Wharton,  Brian  Wharton,  as  to 
one  moiety  in  his  own  original  right,  and  as  to  the  other  moiety  as 
such  devisee  for  life  thereof,  entered  into  the  possession  or  receipt 
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3f  the  rents  and  profits  of  the  whole  of  the  Wick  Farm,  including  Mobrell 
therein  the  whole  of  the  close  called  the  Great  Hill  Ground  ;  that  fibhbb. 
is  to  say,  as  well  the  6a.  In.  28p.  and  6a.,  as  the  residue  of  the 
said  close,  and  he  continued  in  such  possession  or  receipt 
until  the  29th  day  of  September,  1888;  and  the  said  Mark 
rheophilus  Morrell  never  claimed  or  had  possession  of  the  said 
pieces  of  land  containing  6a.  1r.  28p.  and  6a.,  during  the  life  of 
Brian  Wharton. 

By  an  indenture  dated  the  6th  of  August,  1887,  made  between 
ihe  president  and  scholars  of  the  said  college  of  the  one  part,  and 
Mark  Theophilus  Morrell  of  the  other  part,  which  was  made  by  way 
:)f  renewed  lease  of  the  leasehold  farm  at  Headington,  the  said 
president  and  scholars  demised  to  Mark  Theophilus  Morrell  for 
iwenty  years  the  said  leasehold  faim  at  Headington,  of  which 
*  Theophilus  Wharton  had  been  so  possessed,  omitting  thereout  [  '694  ] 
;he  said  parts  thereof  which  the  said  president  and  scholars  so  as 
iforesaid  conveyed  to  Theophilus  Wharton  and  Brian  Wharton. 

By  an  indenture  dated  the  29th  of  September,  1888,  Brian 
^Vliarton  demised  the  Wick  Farm  by  that  description,  and  also 
lescribed  as  containing  by  admeasurement  202a.  Ob.  4p.,  more  or 
ess,  to  William  Eley,  to  hold  to  him,  his  executors,  &c.,  for  four- 
}een  j^ears,  at  the  yearly  rent  of  400^.  To  this  indenture  was 
innexed  a  schedule  of  the  demised  lands,  and  in  the  schedule  was 
nentioned  "  Great  Hill  Ground,  19a.  8r.  Op."  Upon  the  execution 
)f  this  lease  Eley  entered  mto  possession  of  the  Wick  Farm,  and 
whence  continually,  until  and  at  and  after  the  death  of  Mark 
rheophilus  Morrell,  continued  in  possession  thereof,  and, 
imongst  other  closes,  of  the  whole  of  the  Great  Hill  Ground, 
containing  19a.  Sb.  Op.,  and  including  the  said  6a.  1b.  28p. 
ind  6a.  During  the  life  of  Brian  Wharton,  William  Eley  paid 
»he  whole  of  the  rent  of  400/.  reserved  by  the  lease  to  Brian 
Wharton. 

Brian  Wharton,  duly  and  according  to  the  form  of  the  statutes 
in  that  behalf,  made  his  will,  dated  the  24th  of  January,  1832,  and 
thereby  devised  his  moiety  of  "  all  that  freehold  messuage  or  tene- 
ment, farm,  lands  and  hereditaments,  called  the  Wick  Farm,*'  to 
bis  wife  Catherine  for  her  life,  with  an  ultimate  remainder  to  Mark 
rheophilus  Morrell  in  fee. 

Brian  Wharton  died  on  the  7th  of  April,  1889,  without  having 
revoked  or  altered  his  said  will.  Upon  Brian  Wharton's  death, 
Catherine  Wharton,  as  such  devisee   for   life,   entered   into   the 
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MoBRELL  possession  or  receipt  of  the  rents  and  profits  of  one  moietj'  of  the 
FiBHBB.  Wick  Farm,  including  the  whole  of  the  said  close  called  the  Great 
Hill  Ground ;  and  she  was,  up  to  and  at  and  after  the  death  of 
Mark  Theophilus  Morrell,  in  the  possession  or  receipt  thereof ;  and 
f  ♦5i»5  ]  *upon  such  decease  of  Brian  Wharton,  Mark  Theophilus  Morrell,  as 
such  devisee  in  remainder  in  fee  thereof  under  the  will  of  Theopbilos 
Wharton,  entered  into  the  possession  or  receipt  of  the  rents  and 
profits  of  the  other  moiety  of  the  Wick  Farm,  including  the  said 
close  called  the  Great  Hill  Ground,  and  he  continued  in  sncb 
possession  or  receipt  until  his  death. 

Mark  Theophilus  Morrell,  by  his  will,  dated  the  17th  of  November. 
1841,  after  devising  to  Charles  Tawney  certain  copyhold  messuages 
and  premises,  devised  as  follows:  ''I  give  and  devise  all  that  the 
one  undivided  moiety  or  equal  half  part  which  was  devised  to  me 
in  and  by  virtue  of  the  will  of  my  uncle  Theophilus  Wharton,  of 
and  in  all  that  freehold  farm  called  the  Wick  Farm,  in  Headington. 
containing  200  acres  or  thereabouts,  and  occupied  by  William  Eley, 
as  tenant  thereof  to  me,  with  the  appurtenances,  to  the  uses,  upoD 
the  trusts,  and  in  the  manner  following :  (Here  followed  a  devise  to 
trustees,  upon  trust  for  the  testator's  sister  Mrs.  Stone  for  life,  for 
her  separate  use,  with  remainders  to  such  persons  as  she  should] 
appoint,  and  with  an  ultimate  limitation  to  the  use  of  the  testator's 
brother  James  Morrell  the  younger,  in  fee.)  And  I  give  and  demise 
all  that  the  other  undivided  moiety  or  equal  half  part  which  was 
devised  to  me  in  and  by  virtue  of  the  will  of  my  late  uncle  Brian 
Wharton,  subject  to  an  estate  for  life  thereby  given  to  Catherine 
Wharton,  then  the  wife  and  now  the  widow  of  the  said  Brian 
Wharton,  of  and  in  the  said  freehold  farm  called  the  Wick  Farm, 
with  the  appurtenances,  (subject  to  the  life  estate  of  the  said 
Catherine  Wharton,)  to  the  uses,  upon  the  trusts,  and  in  manner 
following :  (that  is  to  say,)  to  the  use  of  my  brother  the  said  James 
Morrell  and  his  assigns,  for  his  life,  &c.  (Here  followed  a  series 
of  limitations  all  applicable  to  freehold  estate.)  Provided  always, 
and  I  further  direct,  that  it  shall  be  lawful  for  the  owners  or  owner 
[  *596  ]  for  the  time  *being  of  the  first  legal  estate  of  freehold  in  possession, 
under  this  my  will,  of  each  of  the  said  moieties  of  the  said  premise& 
called  the  Wick  Farm,  to  demise  and  lease  the  said  tsLrm 
in  moieties  or  altogether  unto  any  person  or  persons  for  any  term 
or  terms  of  years  not  exceeding  twenty-one  years  in  possession,  for 
the  best  rent  that  can  or  may  be  obtained  for  the  same,  and  upon 
such  other  terms  as  shall  or  may  be  deemed  reasonable,  so  that 
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Buch  rent  be  reserved  so  as  to  be  incident  to  and  go  along  with  the  Mobbbll 
freehold  and  reversion  of  the  said  premises.'*  The  testator  then  fishkb. 
devised  his  freehold  messuage  at  Sutton,  and  proceeded  as  follows : 
''  And  also  all  my  leasehold  farm-house,  homestead,  lands,  and  tene- 
ments at  Headington  aforesaid,  containing  about  170  acres,  held 
under  Magdalen  College,  Oxford,  and  now  in  the  occupation  of 
Thomas  Burrows,  junior,  as  tenant  to  me,  with  their  respective 
appurtenances,  unto  and  to  the  use  of  John  Fisher  and  James 
Westell,  their  heirs,  executors,  &c.,  upon  trust,  with  all  convenient 
speed  after  my  decease,  to  make  sale  and  absolutely  dispose  of  the 
said  freehold  and  leasehold  premises  respectively,  and  to  apply  the 
monies  arising  from  such  sale  in  payment  (after  the  discharge  of 
incidental  expenses)  of  all  my  debts  and  funeral  and  testamentary 
expenses,  in  exoneration,  so  far  as  the  same  would  extend,  of  my 
personal  estate  from  the  payment  of  such  debts  and  expenses.'' 
And  the  testator  gave  the  surplus  (if  any)  of  the  monies  to  arise 
from  such  sale  unto  the  said  John  Fisher  and  James  Westell.  The 
will  contained  a  proviso,  that,  notwithstanding  the  aforesaid  trust 
for  sale,  the  said  Charles  Tawney  should  have  the  liberty  of 
purchasing  all  the  said  freehold  messuage,  farm,  homestead,  lands, 
iiid  hereditaments  at  Sutton  aforesaid,  at  a  valuation;  and,  also, 
}hat,  notwithstanding  the  said  trusts  for  sale  as  to  the  said  leasehold 
3state  at  Headington  aforesaid,  occupied  by  the  said  Thomas 
Burrows,  junior,  that  the  said  Thomas  Burrows,  junior,  should  have 
ihe  *same  right  of  pre-emption  and  to  purchase  the  same  estate  by  [  •597  ] 
valuation  within  three  months  next  after  the  decease  of  the  testator. 
Vfter  other  bequests,  there  was  the  following :  **  And  I  give,  devise, 
iiid  bequeath  all  my  real  estate  not  hereinbefore  devised  or  disposed 
)f,  and  all  my  residuary  personal  estate,  of  what  nature  or  kind 
loever,  according  to  the  respective  natures,  tenures,  and  qualities 
hereof  respectively,  unto  my  father  James  Morrell,  senior,  of 
ieadington  aforesaid,  his  heirs,  executors,  administrators,  and 
.ssigns  absolutely,  subject  only  to  the  payment  of  such  of  my  debts 
.8  the  monies  produced  by  the  sale  of  the  said  premises  comprised 
n  the  said  trusts  should  be  insufficient  to  pay." 

The  said  two  pieces  of  land,  part  of  the  Great  Hill  Ground,  and 
ontaining  6a.  1r.  28p.  and  6a.,  or  either  of  them,  never  were  or 
ras  in  the  occupation  of  the  said  Thomas  Burrows,  junior,  but  the 
ther  premises  demised  by  the  said  lease  of  the  6th  of  August,  1887, 
ad  been  from  the  29th  of  September,  1825,  and  were  at  the  time 
f  the  making  of  the  said  will,  and  from  thence  until  and  at  the 
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ifoR&Bix  death  of  the  said  Mark  Tbeophilus  Morrell,  in  the  occapation  oi  the 
FisBKK.  ^^  Thomas  Barrows,  junior,  under  a  lease  dated  the  29th  of  Sep- 
tember, 1825,  made  to  him  by  the  said  Tbeophilus  Wharton, 
at  the  rent  of  3002.  a  year.  The  said  Mark  Theophilus  Morreli 
died  on  the  18th  of  January,  1842,  without  revoking  or  altering  hii 
said  will,  and  on  the  21st  of  March,  1842,  the  said  executors,  Johi 
Fisher  and  James  Westell,  the  defendants  in  this  suit,  duly  prored 
the  same  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbon. 
The  plaintiff  is  James  Morrell,  senior,  the  residuary  legatee  in  m 
said  will  named.  All  the  debts,  funeral,  and  testamentary  expensei 
have  been  paid  out  of  the  property  comprised  in  the  bequest  to  the 
executors  for  that  purpose,  without  resorting  to  any  part  of  \hi 
residuary  estate;  and  after  paying  the  said  debts,  the  executors 
[  *698  ]  ^assented  to  the  said  bequest  of  the  said  residue,  and  all  the  other 
bequests  in  the  said  will,  according  to  their  true  construction,  aoni 
without  prejudice  to  any  question  as  to  their  effect,  and  executed  an 
assignment  to  the  plaintiff  James  Morrell,  senior,  of  the  r^dae  in 
general  terms,  without  prejudice  to  the  question  of  what  the  residae 
consisted. 

The  question  for  the  opinion  of  the  Court  is,  whether  by  the  said 
will  of  the  said  Mark  Theophilus  Morrell,  and  particularly  by  u^ 
words  following:  ''And  I  give,  devise,  and  bequeath  all  my  rtal 
estate  not  hereinbefore  devised  or  disposed  of,  and  all  my  residoan 
personal  estate,  of  what  nature  or  kind  soever,  according  to  the 
respective  natures,  tenures,  and  qualities  thereof  respectively,  auto 
my  father,  James  Morrell  of  Headington  aforesaid,  his  heirs,  execu- 
tors, &c.,  absolutely,  subject  only  to  the  payment  of  such  of  my 
debts  as  the  monies  produced  by  the  sale  of  the  said  premifles  com- 
prised in  the  aforesaid  trusts  for  sale  shall  be  insufficient  to  paj/ 
the  said  two  pieces  of  land,  parcel  of  the  Great  Hill  Ground,  and 
containing  respectively  6a.  1r.  28p.  and  6a.  as  aforesaid,  passed  to 
the  said  James  Morrell,  senior. 

Willes  {Aspland  with  him),  argued  for  the  plaintiff,  (Nov.  li*  : 
The  two  pieces  of  land  did  not  pass  under  the  devise  of  the  moiety 
of  the  freehold  farm  called  the  Wick  Farm,  as  already  decided  h} 
Vice- Chancellor  Knight  Bruce,  in  Hall  v.  Fisha'{^),  The  question 
then  is,  whether  they  passed  by  the  bequest  of  ''all  my  leasehoii 
farm-house,  homestead,  lands,  and  tenements  at  Headington,  con- 
taining about  170  acres,  held  under  Magdalen  College,  Oxford,  anu 

(1)  1  ColL  47. 
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now  in  the  occupation  of  Thomas  Burrows,  junior,  as  tenant  to  Morrell 

me.*'    Are  those  latter  words  to  be  treated  as  surplusage,  or  as  a  fishbb. 

false  description,  or  as  a  restriction  of  the  ^previous  part  of  the  [  *699  ] 
bequest  ? 

(BoLFB,  B. :  What  is  the  quantity  including  those  two  pieces  of 
land?) 

Very  different  from  170  acres,  so  that  the  acreage  affords  no  guide 
to  the  construction  either  way.  There  is  a  description  which  is 
true,  viz.  that  the  lands  were  held  under  Magdalen  College ;  but 
then  the  testator  adds,  "and  in  the  occupation  of  Thomas  Burrows, 
junior,  as  tenant  to  me.'*  He  then  directs  that  the  lands  shall  be 
sold,  but  gives  a  right  of  pre-emption  to  Thomas  Burrows,  showing 
that  the  occupation  of  Thomas  Burrows  was  the  idea  in  the 
testator's  mind  connected  with  this  bequest.  The  word  "estate" 
is  evidently  not  used  in  its  technical  sense.  The  principles  of  law 
are  clear,  viz.  **  Falsa  deinonsiratio  non  nocet,''  and  **  Non  accipi 
lehent  verba  in  demonstrationem  faUam^  qtue  competunt  in  limitationem 
eram.**  Whether  the  latter  words  are  to  be  taken  as  a  true 
lescription  of  the  previous  bequest  must  be  determined,  either  by 
he  will  alone,  or  by  the  will  and  extrinsic  circumstances. 

(Pabke,  B.  :  In  Plowden,  191,  it  is  said,  "  There  is  a  diversity 
vliere  a  certainty  is  added  to  a  thing  that  is  uncertain,  and  where 

0  a  thing  certain.  For  if  I  release  all  my  lands  in  Dale,  which  I 
lave  by  descent  on  the  part  of  my  father,  and  I  have  lands  in 
)ale  by  descent  on  the  part  of  my  mother,  but  no  lands  by  descent 
n  the  part  of  my  father,  there  the  release  is  void,  &c.  And  so  the 
rords  of  certainty  added  to  the  general  word&  which  were  uncertain 
re  of  effect.  But  if  the  release  had  been  of  Whiteacre,  in  Dale, 
'hich  I  have  by  descent  on  the  part  of  my  father,  and  it  was  not 
=>»  yet  the  release  is  good ;  for  the  thing  was  certainly  expressed 
y  the  first  words,  in  which  case  the  addition  of  another  certainty 
,  not  necessary,  but  superfluous.") 

1  IJoe  d.  Parkin  v.  Parkin  (i),  the  devise  was  of  "  all  my  messuages 
i  T.  and  now  in  my  occupation ;  "  and  the  latter  words  were  held 

»   be   clearly  restrictive.     Here  the  description  is  of  "a  *farm,"       [•eoo] 
id  the  word  "farm  "  relates  to  one  entire  subject:  Doe  d.  Tyrrell 
r.yford{2).    ♦     *     ♦ 

(1 )    1  d  £.  U.  515  (5  Taunt.  321).  (2)  16  R.  £.  537  (4  M.  &  S.  550). 
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MoREiLL  Cowling,  for  the  defendant : 

Fish  BR.  The  first  question  is,  what  is  the  apparent  meaning  of  the  clause, 

^  ^  independently  of  extraneous  circumstances  ?  If  it  had  stopped  al 
the  word  "  Oxford  "  there  could  have  been  no  doubt  that  the  tvo 
pieces  of  land  would  have  passed,  because  there  is  not  only  a 
general  devise  of  all  the  testator^s  lands,  but  also  a  specific  devise 
of  his  lands  held  under  Magdalen  College.  Then,  when  other  words 
follow  after  a  devise  of  the  whole  of  an  estate  with  sufficient  cer- 
tainty, it  becomes  a  mere  question  of  construction,  whether  the 
subsequent  words  are  added  as  an  additional  description,  or  are 
meant  to  be  a  restrictive  limitation  of  the  previous  devise.  II  it 
appears  on  the  face  of  the  instrument  that  the  words  are  merely 
introduced  as  a  further  description  of  something  sufficiently 
described  before,  they  are  immaterial,  though  it  is  different  if 
the  testator  used  them  as  restraining  the  subject-matter  of  the 
devise.  Applying  that  rule  to  the  present  case,  it  is  plain  that 
the  subsequent  words  are  added  as  a  further  description  of  what 
was  before  devised.  The  language  is  not  '*  lands  and  tenements  in 
the  possession  of  Thomas  Burrows,"  but  ''and  now'*  in  the 
possession  of  Thomas  Burrows.  Description  by  occupation  is 
usually  added  to  that  by  quantity,  and  if  contradictory  may  be 
rejected.  If  it  were  the  testator's  intention  that  the  defendant [s] 
should  only  take  so  much  of  the  land  held  under  Magdalen  College 
as  Thomas  Burrows  occupied,  there  would  probably  have  been  a 
description  of  the  quantity  held  by  him,  or  its  boimdaries,  aud  not 
merely  a  statement  of  his  occupation.  The  pre-emption  clause 
shows  that  the  testator  was  mistaken  as  to  the  lands  in  the  occu- 
pation of  Thomas  Burrows,  for  otherwise  he  would  have  confined 
the  right  of  pre-emption  to  the  lands  held  under  Magdalen  College. 
The  facts  relative  to  the  enjoyment  of  the  two  closes  with  or  as 
part  of  the  Wick  farm  are  against  the  plaintiff's  construction:  they 
[  ♦602  ]  only  show  that  for  occupation  purposes  they  were  considered  *as 
part  of  the  farm.  The  passage  cited  from  Plowden  (l)  supports  the 
defendants'  view.  In  Doe  d.  Parkin  v.  Parkin  (2)  the  former  part 
of  the  devise  was  general,  and  the  subsequent  words,  which  were 
certain,  were  evidently  meant  to  explain  and  restrict  the  prior 
words.  If  a  man  devise  all  his  messuage,  in  which  a  certain 
person  dwells,  called  "The  White  Swan,"  the  whole  messuage 
passes,  though  that  person  had  only  three  rooms,  for  the  name  of 

(1)  P.  191.  (2)  15  R.  B.  old  (5  Taunt.  321). 
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"The  Swan"  ascertains  the  whole:    Com.  Dig.,  tit.  "Estates  by     Morbbll 
Devise,"  (N  2) ;  Chambei'laine  v.  Tvrner{^).  Fishkb. 

(Parkb,  B.,  referred  to  Com.  Dig.,  tit.  "Fait,"  (E  4),  Doe  d. 
Smith  V.  Galloway  (2),  and  DoddingtorCs  case  (3).) 

In  Goodtitle  d.  Radfm'd  v.  Southern  (4),  the  devise  was  of  "all  that 
my  farm,  called  Trouges  Farm,  now  in  tlie  occupation  of  A.  B. ;  " 
and  it  was  held,  that  the  devise  was  not  necessarily  limited  to  the 
lands  of  Trouges  Farm,  in  the  occupation  of  A.  B.,  but  that  it 
might  be  shown  by  evidence  to  extend  to  other  lands  of  Trouges 
Farm  not  in  his  occupation.  The  case  of  Down  v.  Dotvn  (5)  is  in 
accordance  with  that  decision.     *     *     * 

Willes,  in  reply,  cited  Wigram  on  Extrinsic  Evidence,  pp.  54, 

55,  and  165. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by  [  603  J 

Alderson,  B.  : 

In  this  case  we  shall  certify  our  opinion  to  the  Vice- Chancellor 
Knight  Bruce,  that  the  two  pieces  of  land,  parcels  of  the  Great 
Hill  Ground,  which  contain  6a.  1r.  28p.  the  one  of  them,  and  6a. 
the  other,  passed  to  James  Morrell  senior,  under  the  residuary 
clause  of  the  will  of  his  son,  Mark  Theophilus  Morrell. 

The  pieces  of  land  in  question  had  been  originally  part  of  the 
Wick  freehold  farm,  but  had  been  conveyed,  by  way  of  exchange, 
by  Theophilus  Wharton  and  Brian  Wharton,  the  former  owners,  to 
the  president  and  scholars  of  Magdalen  College,  Oxford,  and  had 
been  demised  by  that  college  to  the  testator  in  1837,  by  way  of 
renewed  lease  for  twenty-one  years.  These  pieces  of  land  having 
been  formerly  part  of  Wick  Farm,  were  again  demised  as  part  of  it, 
on  the  29th  of  September,  1838,  by  Brian  Wharton,  under  whom 
the  testator  claimed,  to  a  person  of  the  name  of  William  Eley  for 
fourteen  years,  and,  at  the  date  of  the  will,  they  were  held  by  him 
as  part  of  Wick  Farm.  The  other  leasehold  lands  held  under  the 
college  were  those  in  the  occupation  of  Thomas  Burrows  the 
younger. 

In  this  state  of  things,  Mark  Theophilus  Morrell  made  his  will. 

(1)  Cro.  Car.  129.  (4)  14  B.  E.  435  (1  M.  &  S.  299), 

(2)  39  R.  B,  381  (5  B.  &  Ad.  43).  (5)  18  R.  E.  ^195  (7  Taimt.  34;i  -,  \ 

(3)  2  Co.  Rep.  32  b.  Moore,  80), 
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MoRBBLL  He  left  the  moieties  of  his  freehold  farm  called  Wick,  one  to 
FisHBB.  Charles  Tawney  and  the  other  to  the  testator's  brother,  James 
Morrell,  in  the  manner  described  in  the  will.  Now,  it  was  decided 
by  the  Vice-Chancellor  Knight  Bruce,  in  HaU  v.  Fisher,  that  the 
two  pieces  of  land  in  qaestion  did  not  pass  ander  this  devise,  on 
the  ground  that  they  were  leasehold,  and,  thoagh  held  at  the  date 
of  the  will  as  part  of  the  Wick  Farm,  they  were  not  freehold,  and 
therefore  they  were  not  comprised  under  the  term  "  freehold  farm," 
although  we  may  conjecture  that  the  testator  did  mean  them  to 
pass,  as  he  probably  knew  they  were  occupied  with  the  Wick  Farm, 
and  perhaps  thought  that  they  were  parcel  of  it. 
[  601  ]  The  question  then  is,  whether  these  two  pieces  of  land  passed  to 

Fisher  and  Westell,  and  their  executors,  under  this  devise, — "  all 
my  leasehold  farm-house,  homestead,  lands,  and  tenements  at 
Headington,  containing  about  170a.,  held  under  Magdalen  College, 
Oxford,  and  now  in  the  possession  of  Thomas  Burrows,  junior,  as 
tenant  to  me."  Burrows  held  the  farm  at  Headington,  but  not  the 
two  pieces  of  land,  and  the  number  of  acres  of  the  leasehold, 
including  those  pieces  of  land,  was  not  near  170a.  The  same 
reason  which  induces  us  to  conjecture  that  the  testator  meant  the 
two  pieces  of  land  to  pass  to  his  brother  and  Tawney  would  lead  us 
to  believe  that  he  did  not  intend  that  they  should  pass  to  Fisher 
and  Westell.  But  this  cannot  affect  our  decision,  as  the  question 
is  not  what  the  testator  intended  to  have  done,  but  what  the  words 
of  the  clause  mean,  after  applying  to  it  the  established  rules  of 
construction.  One  of  these  rules  is  ''Falsa  demonstratio  non  nocet:'' 
another  is,  *'  Non  accipi  debent  verba  in  demonstrationemfalsam,  qua 
competunt  in  limitationem  veram.''  The  first  rule  means,  that  if 
there  be  an  adequate  and  sufficient  description,  with  convenient 
certainty  of  what  was  meant  to  pass,  a  subsequent  erroneous 
addition  will  not  vitiate  it.  The  characteristic  of  cases  within  the 
rule  is,  that  the  description,  so  far  as  it  is  false,  applies  to  no 
subject  at  all ;  and  so  far  as  it  is  true,  applies  to  one  only.  The 
other  rule  means,  that,  if  it  stand  doubtful  upon  the  words  whether 
they  import  a  false  reference  or  demonstration,  or  whether  they  be 
words  of  restraint  that  limit  the  generality  of  the  former  words,  the 
law  will  never  intend  error  or  falsehood.  If,  therefore,  there  is 
some  land  wherein  all  the  demonstrations  are  true,  and  some 
wherein  part  are  true  and  part  false,  they  shall  be  intended  words 
qf  true  limitatjio^,  to  pass  only  those  lands  wherein  the  circum- 
stances are  true.    Whether  these  maxims,  or  rather  the  first,  has 
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been  correctly  acted  upon  in  some  of  the  decided  cases  in  which  mokrell 
the  Courts  have  professed,  or  *intended  so  to  do,  need  not  now  be  fibheb. 
inquired  into.  They  certainly  are  acknowledged  rules  of  con-  [  ♦605  ] 
struction. 

Is  there,  then,  in  the  present  case  an  adequate  and  sufficient 
description  of  the  subject  of  the  devise,  so  as  to  enable  us  to  treat 
the  description  of  the  land  being  in  the  possession  of  Burrows  as 
a  false  demonstration,  and  reject  it  according  to  the  first  rule? 
Now,  if  we  read  the  language  of  the  devise  in  its  ordinary  and 
obvious  sense,  it  is  a  gift,  first,  of  '*  all  his  leasehold  farm-house, 
homestead,  lands,  and  tenements  at  Headington,  held  under 
Magdalen  College,  and  occupied  by  Burrows."  There  is  no  doubt 
that  the  farm-house  passed,  for  it  was  ''a  leasehold,  and  in  the 
occupation  of  Burrows  ;  "  and  if  there  was  one  acre,  and  one  only, 
of  that  character,  and  that  was  not  in  the  possession  of  Burrows, 
that  would  have  passed,  and  the  description  would  have  been 
rejected  as  inapplicable  to  any  snch.  The  will  then  professes  to 
give  all  the  testator's  lands  and  tenements  at  Headington,  lease- 
hold under  the  college,  containing  about  170  acres,  in  the  possession 
of  Burrows.  The  description  by  acreage  defines  nothing,  for  it  is 
inapplicable  to  any  subject,  and  therefore  that  may  be  rejected, 
and  then  there  is  nothing  to  define  any  lands  in  particular.  The 
second  maxim  then  applies,  and  all  the  demonstrations  here  being 
true  as  to  the  rest  of  the  land,  exclusive  of  these  two  parcels,  and 
part  only  being  true  as  to  these  parcels,  they  do  not  pass.  If 
there  had  been  a  devise  expressly  of  6a.  1r.  28p.,  part  of  Great  Hill 
Ground,  and  that  piece  had  been  stated  to  be  in  the  occupation  of 
Burrows,  then  the  first  maxim  would  have  applied,  and  there 
would  have  been  sufficient  certainty,  and  the  false  description  of 
their  being  in  the  possession  of  Burrows  would  have  been  rejected 
as  inapplicable.  But  there  is  another  way  of  reading  this  devise, 
as  giving  "  all  the  farm-house,  homestead,  lands,"  &c.,  and  it  was 
contended  that  this  was  a  sufficient  description  of  the  whole  farm 
at  Headington,  held  under  the  college,  and  then  that  all  would 
pass,  although  *all  was  not  in  Burrows'  possession,  but  part  only.  [  '606  ] 
In  Worthesley  v.  Adams  (1),  the  question  was  debated  on  the 
supposition  that  the  farm  at  Brosby,  described  as  being  in  the 
possession  of  Wilcox,  was  not  in  his  possession  at  all,  and  so 
the  farm  would  pass ;  the  latter  description  being  altogether  false 
and  therefore  rejected.     But  here  there  is  a  farm  at  Headington  in 

(1)  PlowcL  107. 
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MoRusLL  the  possession  of  Burrows ;  and  that  description,  being  true  with 
FiBHBR.  respect  to  the  farm,  cannot  be  rejected.  We  are,  therefore,  of 
opinion  that  no  farm-house  or  land  passed,  except  that  in  which 
all  the  three  circumstances  concurred ;  that  is  to  say,  being  lands 
in  Headington,  they  must  be  leasehold  of  the  college,  and  they 
must  be  in  possession  of  Burrows.  These  lands  are  not  within  the 
latter  of  these  three  descriptions,  and  therefore  they  do  not  pass 
by  the  devise ;  consequently,  they  pass  by  the  residuary  clause, 
and  we  shall  certify  accordingly  that  the  lands  passed  under  it  (i), 

A  certificate  in  conformity  with  the  above  opinion  was  afterwards 
sent  to  Vice-Chancellor  Knight  Bruce. 


i8^«.  MORGAN   AND   Others  v.   PEICE. 

Dee,  8. 
(4  Ex.  615—622  ;  S.  C.  19  L.  J.  Ex.  201.) 

^        -^  A  declaration  on  a  policy  of  assurance  stated,  that  J.  S.,  before  his  bank- 

ruptcy, made  a  policy  of  assurance  on  the  ship  Defiance,  that  the  ship,  &c., 
should  be  valued  at  2,500/. ;  ayemng  a  loss,  and  non-payment  by  the 
defendant  of  the  sum  insured.  Plea,  that  G.  M.,  official  assignee  of  J.  S., 
made  a  certain  other  policy  upon  the  said  ship  and  goods,  valued  at  2,500^ 
in  case  of  loss  or  average, — the  adjustment  to  be  made  irrespective  of  any 
other  assurance.  Averment  of  the  identity  of  the  ship,  the  interest,  the 
risk,  the  amount  of  the  interest  and  loss,  and  that  the  insurers  had  paid  the 
plaintiffs,  who  had  accepted  2,500/.  as  the  agreed  indemnity  for  the  loss, 
and  which  was  a  full  indemnity.     Replication,  de  injuria : 

Held,  on  special  demurrer,  that  the  replication  was  bad,  as  the  plea 
amounted  to  a  discharge  and  not  to  an  excuse  ;  secondly,  that  the  plea  was 
good  on  general  demurrer. 

Assumpsit  on  a  policy  of  assurance.  The  declaration  stated,  that 
J.  Stockdale,  before  his  bankruptcy,  by  certain  persons  under  the 
name  of  the  trustees  of  the  estate  of  Thomas  Stockdale,  made  a 
certain  policy  of  assurance  on  the  ship  Defiance,  that  the  ship  and 
goods  should  be  valued  at  one-half  share  of  the  said  ship,  valued 
at  2,500/. ;  that  the  policy  was  made  and  the  insurance  effected  by 
the  said  trustees  of  Thomas  Stockdale  &  Son,  for  and  on  account 
of  J.  Stockdale,  and  by  his  order,  and  as  his  agents ;  that  the  ship 
was  lost  by  perils  of  the  sea,  and  that  the  defendant  had  not  paid 
[  *6i6  ]  the  sum  insured.  Plea,  that,  before  *the  commencement  of  the 
suit,  to  wit,  on  &c.,  the  plaintiff,  official  assignee  to  the  estate  of 
John  Stockdale,  caused  to  be  made  a  certain  other  policy  of 
insurance,  purporting  thereby,  and  containing  therein,  amongst 

(1)  No  aUusion  was  made  to  the  7  Will.  IV.  &  1  Vict.  c.  26,  s.  26. 
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other  things,  that  the  said  plaintiff,  G.  Morgan,  assignee  as  afore-      Mobqam 
said,  as  well  in  bis  own  name  as  for  and  in  the  name  and  names       priok. 
of  all  and  every  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  in  all,  did  make  assurance, 
and  cause  himself,  and  them,  and  every  of  them  to  be  insured,  lost 
or  not  lost,  at  and  from  New  Orleans  to  Liverpool,  upon  any  kind 
of  goods    and    merchandises,   and    also   upon   the  body/  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture 
of  and  in  the  said  good  ship  or  vessel  called  the  Defiance^  beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship,  upon  the  said  ship,  &c.,  at 
New  Orleans,  and  so  should  continue  and  endure  during  her  abode 
there  upon  the  said  ship,  &c.,  and  further  until  the  said  ship,  with 
all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises 
whatsoever,  should  be  arrived  at  Liverpool,  upon  the  said  ship, 
&c.,  until  she  should  have  moored  at  anchor  twenty-four  hours  in 
good  safety,  and  upon  the  goods  and  merchandises  until  the  same 
were  there  discharged  and   safely  landed.     And  it  was  thereby 
agreed,  that  it  should  be  lawful  for  the  said  ship,  &c.,  in  the  said 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever,  without  prejudice  to  the  said  insurance;  and 
the  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as 
concerned  the  assured,  by  agreement   between   the  assured  and 
assurers  in  that  policy,  were  valued  at  one-half  share  of  the  vessel, 
said  share  valued  at  2,500Z.,  in  case  of  loss  or  average,  the  adjust- 
ment to  be  made  irrespective  of  any  other  insurance,  as  by  the  said 
policy,  &c. ;  and  further,  that  the  said  last-mentioned  policy  was 
so  effected  by  the  said  6.  Morgan,  as  such  official  assignee  as 
aforesaid,  with    certain  *parties    whose    names    were    thereunto       t  '^^^  ] 
subscribed  as  insurers,  in  manner  and  form  as  follows  :  that  is  to 
say,  &c. ;    and  further,   that  the  several  sums  respectively  set 
opposite  to  the  names  of  the  said  several  underwriters  of  the  said 
last-mentioned  policy  amounted  in  the  aggregate  to  the  whole  sum 
at  which  the  interest  thereby  intended  to  be  secured  was  valued 
therein,  to  wit,  to  the  sum  of  2,500i. ;  and  further,  that  the  said 
last-mentioned  policy  was  made  by  the  said  plaintiff  G.  Morgan, 
for  and  on  account  of  the  plaintiffs,  as  assignees  of  the  estate  of 
the  said  J.  Stockdale,  and  by  their  order,  and  as  their  agent ;  and 
further,  that  the  said  ship,  in  the  said  last-mentioned  policy  of 
insurance  named,  was  and  is  the  same  identical  ship  named  in  the 
said  policy  of  insurance  in  the  declaration  mentioned,  and  no  other 
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MoBOAK  or  different  ship ;  and  that  the  interest  intended  to  be  protected 
PRfOB.  ^^<1  insured  in  and  by  the  said  last-mentioned  policy  of  insurance 
^as  and  is  the  same  identical  interest  in  the  said  policy  of 
insurance  in  the  declaration  mentioned,  intended  to  be  protected 
and  insured,  and  no  other  or  different  interest ;  and  that  the  said 
risk  and  voyage  described  in  the  said  policy  of  insorance  in  the 
said  declaration  mentioned,  was  and  is  the  same  identical  and  no 
other  or  different  risk  or  voyage ;  and  further,  that  the  said  sum 
of  2,S00L,  at  or  for  which  the  interest  intended  to  be  insured  by 
the  said  policy  of  insurance  in  the  declaration  mentioned,  was 
valued  at,  and  for  which  the  same  was  thereby  insured,  was  and 
is  the  same  identical  sum  at  and  for  which  the  said  interest  in  the 
said  last-mentioned  policy  was  valued  and  insured,  and  no  other 
or  different  sum ;  and  further,  that,  after  the  making  of  the  said 
last-mentioned  policy,  and  before  the  commencement  of  the  suit, 
and  after  the  bankruptcy  of  the  said  J.  Stockdale,  to  wit,  on  the 
1st  of  September,  1848,  the  said  ship,  in  the  said  two  policies  of 
insurance  mentioned,  was  wholly  wrecked  and  lost,  as  in  the 
declaration  mentioned,  and  which  said  loss  was  and  is  the  said 
identical  loss  therein  mentioned,  and  no  other  or  different  loss ; 
[  *618  J  and  that  the  ^plaintiffs,  as  assignees  as  aforesaid,  before  and  at 
the  time  of  the  said  loss,  were  interested  in  the  same  half-share  of 
the  said  ship,  to  wit,  to  the  amount  in  the  said  policies  respec- 
tively mentioned,  being  the  same  amount ;  of  all  which  premises 
the  said  several  insurers,  whose  names  were  so  subscribed  as  afore- 
said to  the  said  policy  of  insurance,  so  effected  in  the  name  of  the 
said  plaintiff  G.  Morgan,  as  in  this  plea  mentioned,  then  respectively 
had  notice,  and  after  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  day  and  year  last  aforesaid,  paid  to  the  plaintiffs,  as  such 
assignees  as  aforesaid,  and  the  plaintiffs,  as  such  assignees  as  aforesaid, 
then  accepted  of  and  received  of  and  from  the  said  underwriters  to 
the  said  last-mentioned  policy  of  insurance  the  said  sum  of  2,500^.9 
so  being  the  aggregate  of  their  said  several  subscriptions  as  aforesaid, 
as  the  agreed  indemnity,  and  which  was  a  full  and  entire  indemnity, 
for  all  damages  sustained  by  the  plaintiffs  as  such  assignees  as  afore- 
said, by  reason  of  the  said  loss  of  the  said  ship,  and  in  full  satisfac- 
tion and  discharge  of  the  same ;  and  that  the  said  sum  so  paid,  and 
the  said  payment  thereof,  was  a  full,  entire,  and  complete  indemnity 
to  the  plaintiffs,  as  assignees  as  aforesaid,  and  wholly  indemnified 
them  from  and  against  the  said  loss,  and  all  claims,  demands, 
damages,  and  causes  of  action  in  respect  thereof.    Verification. 
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Beplication,  de  injuria.  Morgan 

Special  demurrer.    The  causes  assigned  were,  that  the  plea  was       peiok. 

not  a  plea  in  excuse,  but    in  discharge  of  the  causes  of  action. 

Joinder  in  demurrer. 

The  plaintiffs'  point  was,  that  the  plea  was  a  plea  by  way  of 
excuse,  and  not  of  discharge,  and  that  the  plea  was  bad,  in  not 
showing  a  double  insurance,  but  two  insurances  by  parties  having 
distinct  interests. 

Crompton,  in  support  of  the  demurrer : 

The  replication  de  injuria  is  bad,  as  the  plea  sets  up  as  a  defence, 
matter  in  discharge.     (He  was  then  stopped  by  the  Court.) 

Cowling f  contra :  [  611)  J 

This  plea  is  in  excuse.  It  cannot  be  said  to  be  a  plea  in  discharge, 
for  the  defendant  has  done  nothing :  he  has  not  performed  the 
contract  by  payment  or  by  any  ^kind  of  satisfaction,  but  the  plea 
sets  up  a  matter  done  by  a  third  party ;  it  is  therefore  in  excuse. 

(Parke,  B.  :  At  the  time  the  defendant  broke  his  promise  he  had 
no  excuse.  The  matter  pleaded  by  way  of  defence  arose  after  the 
breach,  and  therefore,  according  to  the  rule  laid  down  in  Crogate's 
case  (1),  the  replication  is  bad.) 

The  plea  at  all  events  is  bad.  It  is  no  bar  to  the  action,  for  there 
is  nothing  to  prevent  the  plaintiffs  from  recovering,  as  they  may 
hold  the  money  as  trustees.  In  Powles  v.  Innes  (2),  Parke,  B., 
said,  ''  If  the  policy  had  been  handed  over  with  the  bill  of  sale,  or 
there  had  been  an  order  to  the  brokers  to  hand  it  over,  the  case 
would  be  different ;  then  the  parties  might  sue  as  trustees  for  the 
purchaser."  The  rule  laid  down  in  that  case  equally  applies  to  the 
present.  Here  the  party  was  interested  at  the  time  of  the  loss,  and 
the  right  of  action  is  not  divested. 

(Parke,  B.  :  Suppose  two  persons  jointly  and  severally  liable  to 
a  party  who  recovers  the  whole  amount  from  one  of  them,  he  cannot 
sue  the  other.    The  defence  is  good  so  far.) 

The  plea  is  still  bad.  The  plea  states,  that  **  it  was  agreed  by  the 
second  policy  that  the  said  ship  and  goods,  S^.,  for  so  much  as 
concerned  the  assured,  by  agreement  between  the   assured  and 

(1)  8  Co.  Rep.  66  a.  (2)  63  II.  11.  496  (U  M.  &  W.  10). 
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Morgan      assurers  in  that  policy,  were  valaed  at  one  half  share  of  the  vessers 
Pbigr.        ^^^  share,  valaed  at  2,500/.,  in  case  of  loss  or  average,  the  adjust- 
ment to  be  made  irrespective  of  any  other  insurance."     It  is, 
therefore,  the  same  as  if  the  vessel  were  valued  at  5,0002.,  and  as  if 
the  amount  were  to  be  paid  by  a  stranger. 

(Pabke,  B.,  referred  to  Clark  v.  Blything  (i),  and  Yates  v.Whyte  (2).) 

Cromptony  in  support  of  the  plea : 

[  ^620  ]  The  plea  is  good  on  *general  demurrer.    In  GodsaU  v.  Boldero  (s), 

Lord  Ellbnborough,  adopting  the  language  of  Lord  Mansfield, 
says,  ''  The  plaintiff's  demand  is  for  an  indemnity;  his  action  then 
must  be  founded  upon  the  nature  of  the  damnification,  as  it  really 
is  at  the  time  the  action  is  brought.  It  is  repugnant,  upon  a 
contract  for  indemnity,  to  recover  as  for  a  total  loss,  when  the  event 
has  decided  that  the  damnification  in  truth  is  an  average,  or 
perhaps  no  loss  at  all."  Here  the  plaintiffs  have  received  the  whole 
of  their  loss,  and  cannot  recover  the  same  amount  twice  over ;  and 
the  plaintiffs  could  not  recover  5,000Z.  on  the  second  policy.  (He 
referred  to  Davis  v.  Gildart  (4),  Bousjield  v.  Barnes  (5)  and  Irving 
V.  Richardson  (6).)  The  words  which  have  been  referred  to,  in  the 
plea,  mean  only  that  the  adjustment  of  the  average  is  not  to  be 
affected  by  any  other  policy.  They  do  not  affect  the  first  policy  in 
the  least  degree.  The  plea  alleges,  that  the  plaintiffs  have  already 
received  a  full  satisfaction  for  all  the  damages  they  suffered  by  the 
loss  of  the  vessel. 

Parke,  B.  : 

We  all  agree  that  this  plea  is  good.  The  second  policy  was  effected 
upon  the  same  vessel,  and  in  exactly  the  same  sum,  and  upon  the 
same  terms ;  and  in  such  case  the  payment  by  one  insurer  acts  by 
way  of  satisfaction  to  the  other.  It  is  true,  as  it  was  held  in  the 
case  of  MaRon  v.  Sainsbury,  which  is  to  be  found  in  the  second 
volume  of  Marshall  on  Insurance,  p.  796,  and  in  Clark  v.  Blything^ 
to  which  I  have  already  referred,  that  where  the  insurer  pays  the 
assured  for  damage  done  by  fire  which  has  been  wilfully  caused, 
the  assured  does  not  lose  his  remedy  against  the  hundred.  But 
he  has  not  the  same  remedy  where  one  insurer  has  paid  the  loss. 

(1)  26  R.  R.  334  (2  B.  &  C.  264).  (4)  2  Park  Ins.  601. 

(2)  44  R.  R.  708  (4  Ring.  N.  C.  272 ;        •  (5)  16  R.  R.  780  (4  Camp.  228). 

o  Scott,  640).  (6)  36  R  R.  541  (1  Moo.  &  Rob.  153). 

(3)  9  East,  72. 
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According  to  the  doctrine  laid  down  by  Lord  Chancellor  Hardwickb,      Morgan 

in  Randall  *y,  Cochran  (i),  that  the  insurer  after  satisfaction  stands       price. 

in  place  of  the  assured  as  to   goods,  salvage,  and  restitution,  in       [  *^*^i  I 

proportion  to  what  he  paid,  those  parties  who  became  insurers  by 

the  second  policy  have  their  remedy  for  contribution  against  the 

defendants  under  their  instrument,  for  they  are  co-sureties.     This 

plea,  therefore,  supposing  the  second  instrument  to  be  framed  in 

the  same  terms  as  the  first,  is  a  good  answer  to  the  action.    Then 

the  only  question  is,  whether  the  plea  is  demurrable,  by  reason  of 

the  words  in   the  second   policy  with    regard  to  the  adjustment, 

which  is  to  be  made  irrespective  of  any  other  policy.     I  think  that 

clause  means  merely  that  the  insurers  were  to  settle  the  average 

in  the  first  instance  by  receiving  the  amount  of  their  loss  to  the 

full  extent  of  2,500Z.   from  them,  without  calling  upon  the  other 

underwriters ;  so  that  I  think  the  terms  of  that  clause  do  not  affect 

the  present  case.      The  plea  is  therefore  good.     The  replication 

is  bad  according  to  the  rule  laid  down  in  Crogate's  case,  for  the 

plea  admits  the  breach,  but  sets  up  by  way  of  defence  matter  which 

has   arisen   ex  post  facto,   by   stating  that    the   plaintiflfs   have 

received  satisfaction  from  other  parties.     Our  judgment,  therefore, 

must  be  for  the  defendant. 

Alderson,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  In  Bonsfield  v.  Barnes  Lord 
Ellenborouqh  said,  ''  I  will  likewise  take  care  that  the  assured  do 
not  recover  upon  the  whole  more  than  the  real  value  of  the  subject- 
matter  insured."  Now,  in  looking  at  both  these  policies,  we  find 
precisely  the  same  sum  set  as  the  value  of  the  vessel,  &c.,  and 
the  plea  states  the  plaintiffs  have  received  that  amount  from  the 
underwriters  to  the  second  policy. 

PlATT,  B.  :  [  622  ] 

In  this  case  there  are  two  policies  of  insurance,  the  one  effected 
by  the  bankrupt,  the  other  by  the  official  assignees,  both  the 
policies  being  directed  to  the  same  vessel.  It  is  perfectly  clear 
that  the  estate  has  not  been  damnified  by  the  loss  of  the  vessel. 
But  it  has  been  contended,  that  although  in  this  case  the  two 
policies  are  in  the   same  terms,  (for  it  appears  to   me  that  the 

(1)  1  Vee.  Sen.  98. 
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MoBGAN  clause  with  regard  to  the  adjustment  makes  no  difference,)  that 
Pbicb.  ^^^y  ^^^  upon  the  same  subject,  the  same  vessel,  and  the  same 
sum,  and  the  amount  has  been  paid  by  one  set  of  insurers,  still  the 
present  action  can  be  maintained.  When  we  come  to  look  at 
the  second  policy,  the  clause  in  question  clearly  refers  only  to 
making  out  the  account  of  adjustment.  The  adjustment  is  made 
before  the  money  is  paid,  and,  in  order  to  save  trouble,  the 
adjustment  here  is  to  be  made  without  reference  to  any  other 
policy.  It  is,  therefore,  the  same  as  if  there  had  been  one  policy, 
which  these  two  parties  had  jointly  and  severally  subscribed ;  and 
how  could  it  be  contended,  that,  if  one  had  paid  the  full  amount, 
an  action  could  be  maintained  by  the  insurer  against  the  other 
party  ?  It  is  a  mere  contract  of  indemnity.  I  am,  therefore,  of 
opinion  that  the  plea  is  good;  and,  as  the  replication  is  clearly 
bad,  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[623] 


1849.  BEETTEL  and  Others  v.  WILLIAMS,  AYKEOYD 

'^^".tl'!-  AND    PRICE  (1). 


(4  Ex.  623—631 ;  S.  C.  19  L.  J.  Ex.  121 ;  14  L.  T.  265.) 

The  defendants,  who  were  in  partnership  as  railway  contractors,  under 
the  name  of  W.,  A.,  &  Co.,  contracted  with  a  Railway  Company  to  do 
certain  works.  U.  and  R  made  a  sub-contract  with  the  defendants  to  do  part 
of  the  work ;  and  for  that  purpose  requiring  coals  to  make  bricks,  A., 
without  the  knowledge  or  assent  of  his  co-partners,  signed,  in  the  name  of 
the  firm,  and  delivered  to  the  plaintiffs,  a  guarantie,  not  addressed  to  any 
person,  for  payment  of  coals  to  be  supplied  to  U.  and  R.  The  plaintiffs 
having  pointed  out  the  omission,  a  clerk  of  W.,  A.,  &  Co.  by  the  direction 
of  A.  wrote  to  the  plaintiffs,  stating  that  the  guarantie  was  intended  for 
them.  The  clerk,  also,  without  the  knowledge  of  the  other  partners,  wrote 
to  the  plaintiffs  certain  letters,  amounting  to  evidence  of  an  account  stated 
in  respect  of  the  amount  due  on  the  guarantie :  Held,  first,  that  the  guarantie 
and  subsequent  letter  constituted  a  sufficient  notice  in  writing  within  the 
Statute  of  Frauds. 

Secondly,  that  the  guarantie  did  not  bind  the  firm,  there  being  no 
evidence  that  it  was  necessary  for  carrying  into  effect  the  partnership 
contract,  or  that  the  other  partners  had  adopted  it. 

Thirdly,  that,  as  the  firm  was  not  bound  by  the  guarantie,  the  letters  of 
the  clerk  respecting  it  were  not  evidence  of  an  account  stated  as  against  the 
other  partners. 

Assumpsit  on  a  guarantie  for  the  payment  to  the  plaintiffs  of  the 
price  of  coals  to  be  supplied  by  them  to  a  firm  named  Unit  and 

(1)  Cited,  KrpaHe  Booker,  Be  West  of      49  L.  J.  Ch.  400;  and  Small  v.  Smith 
England  Bank  (1880)  14  Ch.  D.  317, 32i,      (1»W)  10  App.  Gas,  1 19,  137.— A.  C. 


VOL.  LXXX.1  1849.     EX.     4  EX.  G23— 624.  727 

Roberts.     There  was  also  a  count  for  money  due  on  an  account      Brbttbl 
stated.  Williams. 

The  defendant  Aykroyd  sufifered  judgment  by  default.  The 
defendants  Williams  and  Price,  except  as  to  a  small  sum  which 
they  paid  into  Court  on  the  last  count,  pleaded  that  they  did  not 
promise,  and  other  pleas  not  material. 

At  the  trial,  before  Piatt,  B.,  at  the  Worcester  Spring  Assizes, 
1849,  the  following  facts  appeared : 

The  defendants,  who  were  in  partnership  as  railway  contractors, 
under  the  name  of  Williams,  Aykroyd  &  Co.,  had  contracted  with 
a  Eailway  Company  to  do  certain  works.  Unit  and  Roberts  had 
made  a  sub-contract  with  them  to  do  part  of  the  works,  and 
required  coals  to  make  bricks  for  that  purpose.  As  they  were  not 
ib\e  to  procure  coals  from  the  plaintiffs  on  their  own  credit, 
A.ykroyd  signed  the  following  guarantie  in  the  name  of  the  firm  : 

**  Campdbn,  August  16,  1847. 
"  Gentlemen, — The  bearers,  Messrs.  Unit  and  Roberts,  have  a 
arge  contract  from  us  for  brickmaking,  and  will  require  a  large 
]uantity  of  coals.  We  have  no  doubt  of  their  stability,  and  will 
consider  ourselves  bound  to  see  their  coal  bills  paid.  We  are, 
rentlemen,  yours  respectfully, 

"  Williams,  Aykboyd  &  Co." 

This  document  not  being  addressed  to  any  one,  the  plaintiffs,  on  [  624  ] 
ts  being  presented  to  them  by  Unit  and  Roberts  wrote  to  Williams, 
\.ykroyd  &  Co.,  pointing  out  the  omission,  and  requesting  that  it 
night  be  stated  that  the  guarantie  was  meant  for  them.  On  the 
^5th  of  August  one  Hamlet,  the  clerk  of  the  firm,  by  the  direction 
>f  Aykroyd  wrote  to  the  plaintiffs  as  follows  : 

''  The  promise  to  see  Messrs.  Unit  and  Roberts'  coal  bills  paid  was 
iitended  for  you.    We  are,  gentlemen,  your  obedient  servants, 

"  Per  pro.  Williams,  Aykroyd  &  Co., 
"E.  Hamlet." 

On  the  faith  of  the  above  guarantie  coals  were  then  supplied  by 
lie  plaintiffs  to  Unit  and  Roberts.  Other  letters  were  written  to  the 
Juintiffs  by  Hamlet,  on  behalf  of  the  firm,  which,  it  was  contended, 
<j>ntained  evidence  of  an  account  stated  respecting  what  was  due 
1 1  the  coal  account  under  the  guarantie.  It  was  not  proved,  how- 
ver,  that  the  defendants  Williams  and  Price  authorised  the  clerk  to 
r  rite  those  letters,  or  that  they  sanctioned  or  knew  of  the  guarantie. 
t,    was  objected,  on  behalf  of  the  defeadauts,  that  the  plaintiffs 
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Brittel  could  not  recover  on  the  guaraniie:  first,  because  it  was  not 
WiLLiAMB.  addressed  to  them  ;  and  secondly,  because  it  was  given  by  Aykroyd 
only,  who,  it  was  contended,  had  no  power  to  bind  the  other 
partners  by  entering  into  a  guarantie  in  the  name  of  the  firm. 
The  plaintiffs  relied  on  the  letters  of  the  clerk  as  evidence  of  an 
account  stated,  the  defendants  contending  that  they  were  not 
admissible.  The  learned  Judge  received  them  subject  to  the 
objection,  and  directed  a  verdict  for  the  plaintiffs  on  the  first  coont, 
and  for  the  defendants  on  the  other  count,  reserving  leave  to  move 
on  both  the  above  points. 

[  •626  ]  Keating  having  obtained  a  rule  7iisi  to  enter  a  verdict  •for  Ihe 

defendants  on  the  first  count,  and  Talfoiird,  Serjt.,  having  also 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs  on  the  last 
count,  both  rules  were  argued  at  the  sittings  after  last  Trinity 
Term  (June  20). 

Phipson,  for  the  plaintiffs : 

First,  the  guarantie,  though  not  addressed  to  any  one,  is  valid. 
All  diflficulty  is  removed  by  the  letter  from  the  clerk  showing  to 
whom  it  was  intended  to  be  addressed.  The  two  documents 
together  constitute  a  sufficient  guarantie  within  the  Statute  of 
Frauds.     The  letters  were  also  evidence  of  an  account  stated. 

(Parke,  B.  :  It  is  first  necessary  to  discuss  whether  one  partner 
can  bind  another  by  signing  a  guarantie  in  the  partnership  name.) 

Aykroyd  had  authority  to  bind  his  partners  by  signing  this 
guarantie.  All  the  defendants  were  parties  to  the  contract  bj 
which  Unit  and  Boberts  undertook  to  supply  them  with  bricks. 
Therefore,  on  the  face  of  the  transaction,  they  were  insuring  for 
themselves  a  regular  supply  of  bricks  by  engaging  for  the  solvency 
of  Unit  and  Boberts  with  the  persons  who  were  to  supply  the  latter 
with  coals.  The  principle  on  which  a  guarantie  signed  by  one 
partner  binds  the  firm  was  fully  discussed  in  SandUands  v.  Marsh  (i), 
which  decided,  that  where  one  of  two  partners  makes  a  contract  as 
to  the  terms  on  which  any  business  is  to  be  transacted  by  the  firm, 
although  such  business  is  not  in  their  usual  course  of  dealing,  and 
even  contrary  to  their  arrangement  with  each  other,  and  the  busi- 
ness is  afterwards  transacted  by  or  with  the  knowledge  of  the  other 
partner,  he  is  bound  by  the  contract. 

(1)  28  B,  U.  603  (2  B.  &  Aid.  673). 


(ALDERsoN,  13. 1  In  tJiat  cBse  tne  transaction  appearea  m  ine      bebttel 


r. 


partnership  books;  therefore  it  is  to  be  inferred  that  the  other  Williams. 
partner  was  aware  of  it.  Here  the  gaarantie  is  a  matter  collateral 
to  the  contract,  and  nothing  in  the  books  would  give  the  other 
partners  any  intimation  of  its  existence.) 

In  Sandilands  v.  Marsh  the  transaction  was  not  within  the  scope  of        [  626  ] 
the  partnership  business,  and  therefore  it  became  necessary  to  show 
that  it  was  brought  home  to  the  knowledge  of  the  other  partner. 

(Alderson,  B.  :  When  he  adopted  the  contract,  he  adopted  all  the 
terms  of  it ;  but  in  this  case  it  is  no  part  of  the  contract  with  Unit 
and  Boberts  that  the  defendants  should  guarantee  the  payment  for 
coals  supplied  to  them  for  the  purpose  of  making  the  bricks.) 

The  guarantie  was  in  fact  a  mode  of  paying  Unit  and  Boberts  for  the 
bricks.  In  Ex  parte  Oardom  (1),  it  was  expressly  decided  that  the 
signature  of  one  partner  to  a  guarantie  binds  the  firm.  In  Story 
on  Partnership,  sect.  107,  it  is  laid  down,  that  the  rule  as  to  one 
partner  binding  the  firm  "  applies  to  all  acts  done  by  any  partner 
touching  the  partnership  business,  and  to  any  acknowledgments, 
representations,  declarations,  admissions,  or  undertakings  of  any 
partner  relating  thereto."  Even  the  fraud  of  one  partner  will 
render  the  firm  responsible :  Blair  v.  BroinUy  (2).  Here  the  under- 
taking is  concerning  the  partnership  business,  and  for  the  benefit 
of  the  firm. 

Keating^  for  the  defendants  : 

To  hold  this  guarantie  sufficient,  would  be  to  extend  the  authority 
of  one  partner  to  bind  the  firm  further  than  any  case  has  yet  done. 

(Alderson,  B.  :  Not  further  than  Ex  parte  Oardom.) 

That  case  is  not  very  satisfactory.  The  report  does  not  state  the 
circumstances  under  which  the  guarantie  was  signed,  and  they  may 
have  been  such  as,  in  that  particular  case,  rendered  the  firm  liable. 
Besides,  the  point  was  abandoned  by  the  defendant's  counsel,  who 
successfully  relied  on  another  objection.  It  is  now  attempted  to 
extend  the  rule  thus  far,  that,  if  it  can  be  shown  that  the  guarantie 
has  any  relation  whatever  to  the  partnership  business,  or  is  in  any 
manner  calculated  to  benefit  the  firm,  they  are  bound  by  *it.    In      f  *^*^^  ^ 

i\)  15  Ym.  286.  (2)  71  B.  E.  2ia_t^  Httre.  Mi).  ^    " 
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Bbbttbl  Htuleham  v.  Young  (1),  one  of  two  attomies  in  partnership,  in 
Williams,  order  to  release  a  client  from  custody,  gave  an  undertaking  in  the 
name  of  the  firm  to  pay  the  debt  and  costs,  and  it  was  held  that 
the  firm  was  not  liable.  In  this  case  it  did  not  appear  that  the 
guarantie  was  of  any  advantage  to  the  firm.  They  did  not  pay  less 
for  the  bricks  in  consequence  of  its  being  given,  nor  was  there  any 
evidence  that  the  coals  in  question  were  used  in  burning  the  bricks 
supplied  to  the  firm.  It  might  with  equal  reason  be  said,  that  one 
partner  could  bind  the  firm  by  guaranteeing  the  payment  of  the 
rent  of  land  from  which  the  clay  was  dug,  or  of  the  brick  kilns,  or 
the  payment  of  the  expenses  of  the  carriage  of  the  bricks.  In 
SandUanda  v.  Marsh  (2),  there  was  evidence  of  a  recognition  and 
adoption  by  the  one  partner  of  the  act  of  the  other,  so  that  he 
could  not  afterwards  repudiate  it.  But  no  case  except  Ex  parte 
Gardom  has  gone  to  the  extent,  that  one  partner  has. an  implied 
authority  to  bind  another,  by  signing  a  guarantie. 

(Parke,  B.  :  Tou  say  that  the  benefit  is  too  remote ;  that  the 
guarantie  was  not  necessary  for  carrying  the  partnership  contract  into 
effect,  although  it  might  have  been  convenient  for  that  purpose.) 

Phipson  then  contended,  on  the  facts,  that  the  clerk  had 

authority,  to  write  the  letters. 

Cur.  adv.  mlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  tried  before  my  brother  Piatt,  at  the  Spring 
Assizes  at  Worcester.  It  was  an  action  on  a  guarantie  alleged 
to  have  been  given  in  the  partnership  name,  by  the  defendants 
guaranteeing  to  the  plaintiffs  the  payment  for  all  such  coals  as 
[  *^»28  ]  ^jjgy  ghould  supply  to  certain  *persons  carrying  on  business  under 
the  firm  of  Unit  and  Boberts.  There  was  also  a  count  on  an 
account  stated. 

It  appeared  on  the  trial,  that  the  defendants  were  in  partnership 
together,  and  had  entered  into  a  contract  with  a  Bailway  Company 
to  do  certain  works.  Messrs.  Unit  and  Boberts  had  made  a  sub- 
contract with  them  to  do  part  of  the  works,  and  required  clay  and 
coals  to  make  bricks  for  that  purpose.  Not  being  able  to  procure 
credit  for  coals,  one  of  the  partners  gave  a  guarantie  in  the  name 

(1)  5  U.  B.  H'6'6,  (2)  28  B.  B.  603  (2  B.  &  Aid.  673). 


01  ine  partnersnip  nrm,  not  aaaressed  to  any  one  m  particular,  bbettkl 
stating  that  the  bearers,  Messrs.  Unit  and  Boberts,  had  a  contract  wiLLiiys. 
for  bricks,  and  required  a  large  quantity  of  coals,  engaging  to  see 
those  coals  paid  for.  The  plaintiffs  received  the  guarantie,  and 
supplied  coals  on  the  faith  of  it,  for  the  amount  of  which  this 
action  was  brought.  It  was  objected  on  the  trial,  that  the  plaintiffs 
could  not  recover  on  the  guarantie :  first,  because  it  was  not 
addressed  to  them,  nor  their  names  mentioned  in  it ;  and  secondly, 
because  the  guarantie,  being  given  by  one  partner,  did  not  bind  the 
others,  not  being  within  the  scope  of  the  authority  communicated 
by  one  partner  in  a  railway  contract  to  another. 

The  first  of  these  objections  was  obviated  by  the  production  of  a 
letter  from  the  defendants,  who  subscribed  the  guarantie  to  the 
plaintiffs,  stating  that  the  guarantie  was  meant  to  be  given  to  them. 
Upon  that  proof,  the  letter  and  the  guarantie  together  constituted 
a  note  in  writing  having  all  the  parties,  and  sufficient  to  satisfy  the 
Statute  of  Frauds,  and  to  bind  the  defendant  who  actually  signed 
it.  Whether  the  other  defendants  were  also  bound,  was  a  question 
deserving  much  consideration,  and  was  reserved  by  my  brother  Platt. 

It  was  also  insisted  that  there  was  evidence  on  the  account  stated; 
and  that  point  also  was  reserved,  a  verdict  being  directed  for  the 
plaintiffs  on  the  first,  and  for  the  defendants  on  the  last  count, 
reserving  both  points. 

Mr.  Keatincf  moved  to  enter  a  verdict  for  the  defendants  on  [  ^^^  ] 
the  special  count,  my  brother  Talfourd  to  enter  a  verdict  for  the 
plaintiffs  on  the  account  stated,  and  cross  rules  were  granted,  which 
were  argued  at  the  sittings  after  last  Trinity  Term.  Upon  the  first 
question  it  was  contended  by  Mr,  Phipson  for  the  plaintiffs,  that 
this  guarantie  bound  all  the  partners,  because  the  supply  of  bricks 
by  Messrs.  Unit  and  Roberts  was  material  to  enable  them  to  carry 
on  the  partnership  contract  with  the  Company  ;  and  that  the  supply 
of  coals  by  the  plaintiffs  to  Messrs.  Unit  and  Boberts  was  equally 
material,  as  this  was  the  only  mode  of  procuring  those  bricks ;  and 
that,  though  one  partner  could  not  bind  another  by  a  guarantie  for 
collateral  purposes,  he  had  that  power  where  the  guarantie  was 
connected  with  the  partnership  business,  and  a  reasonable  mode 
of  giving  effect  to  a  transaction  within  the  scope  of  the  partnership 
dealings ;  and  he  relied  on  the  case  of  Ex  parte  Gardom  (1). 

That  one  of  two  partners  engaged  in  business  as  merchants  had 
not,  by  reason  of  that  connection  alone,  power  to  bind  the  other  by 

(1)  1^  VeB,  266. 


( 
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BmcTTBL  a  gaarantie  apparently  unconnected  with  the  partnership  trade,  was 
Williams,  decided  by  Lord  Ellbnborough  in  the  case  of  Duncan  v.  Loitndfs  (D, 
and  the  Court  of  Queen's  Bench  gave  a  similar  decision  in  that  of 
Hasleham  v.  Young  (2),  where  the  defendants  were  in  partnership 
as  attomies.  No  proof  was  given  in  either  of  these  cases  of  the 
previous  course  of  dealing  or  practice  of  the  partners,  which,  it  is 
admitted  in  both  cases,  might  be  sufficient  to  prove  a  mutual 
authority;  nor  was  any  evidence  given  of  the  usage  of  similar 
partnerships  to  give  such  guaranties;  nor  was  there  any  of  a 
recognition  and  adoption  by  the  other  partners,  which  would  have 
the  same  effect.  The  case  of  Sandilands  v.  Marsh  (8)  proceeded  on 
[  ♦630  ]  *the  latter  ground.  In  the  present  case,  no  evidence  was  given  to 
show  the  usage  of  the  defendants  in  this  particular  business,  or  of 
others  in  a  similar  business;  nor  was  there  any  evidence  of  the 
sanction  by  the  other  defendants  of  the  act  of  their  copartner ;  for 
a  witness,  who  was  called  to  prove  the  latter  fact,  would  not,  on 
cross-examination,  swear  that  he  was  authorised  by  them  to  write  a 
letter,  which,  if  proved  to  have  been  so  written,  would  have  been 
sufficient.  Simply  as  railway  contractors,  they  could  not  have  any 
such  power.  The  only  question  then  is,  whether  they  had  it  in 
this  particular  case,  in  consequence  of  its  being  a  reasonable  mode 
of  carrying  into  effect  an  acknowledged  partnership  contract.  We 
think  that  Mr.  Phvpson's  position  cannot  be  maintained.  One 
partner  does  communicate  to  the  other,  simply  by  the  creation  of 
that  relation,  and  as  incident  thereto,  all  the  authority  necessary  to 
carry  on  their  partnership  in  its  ordinary  course  (see  Hawtayne  v. 
Boui-ne  (4.) ),  and  all  such  authority  as  is  usually  exercised  by 
partners  in  the  same  sort  of  trade,  but  no  more.  To  allow  one 
partner  to  bind  another  by  contracts  out  of  the  apparent  scope  of 
the  partnership  dealings,  because  they  were  reasonable  acts  towards 
effecting  the  partnership  purposes,  would  be  attended  with  great 
danger.  Gould  one  of  the  defendants  in  this  case  have  bound  the 
others  by  a  contract  to  lease  or  buy  lands,  or  a  coal  mine,  though 
it  might  be  a  reasonable  mode  of  effecting  a  legitimate  object  of  the 
partnership  business  ?  Our  opinion  is,  that  one  partner  cannot 
bind  the  others  in  such  a  case,  simply  by  virtue  of  the  partnership 
relation.  In  the  case  of  Ex  parte  Gardom  this  point  was  not  fully 
discussed,  but  given  up  by  Sir  S.  Romiih/,  who  had  two  other 
objections  to  the  guarantie,  on  which  he  could  rely,  and  on  one  of 

(1)  14  R.  R.  815  (3  Pamp.  478).  (3)  28  R.  R.  603  (2  B.  &  Aid.  673). 

(2)  5  Q.  B,  833.  (4)  d6  R.  R.  806  (7  M.  &  W.  596). 
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^hich  he  succeeded.    Besides,  we  are  not  sufficiently  informed  by      brkttbl 
the  report,  whether  there  might  *not  have  been  some  peculiar  cir-    Williams. 
cumstances  in  the  case  which  caused  the  abandonment  of  that       [  ^hsi  ] 
point.    We  do  not  think  that  is  an  authority  sufficient  to  establish 
the  doctrine  now  contended  for.     We  think,  therefore,  that  the 
defendants'  rule  to  enter  a  verdict  on  the  first  count  must  be  made 
absolute.     The  rule  on  the  part  of  the  plaintiffs  to  enter  a  verdict 
for  them  on  the  accouut  stated  cannot  be  supported,  because  there 
was  no  evidence  of  an  admission  by  the  defendants,  who  did  not 
sign  the  guarantie.     That  rule  must  be  discharged. 

Rules  accordingly. 


CHEKEY   V.  HEMING  and  NEEDHAM  (1).  i849. 

(4  Ex.  631-637 ;  S.  C.  19  L.  J.  Ex.  63 ;  14  L.  T.  274.)  ^^'^'  ^' 

The  plaintiff  by  indenture  assigned  letters  patent  to  the  defendants  [  ^^^  ] 
U.  and  N.,  who  covenanted  to  pay  the  plaintiff  a  certain  sum  by  instalments, 
extending  over  several  yeai-s ;  provided,  that  if,  at  the  expiration  of  twelve 
months  from  the  date  of  the  indenture,  the  defendants  should  not  approve 
of  the  patent,  and  should  give  notice  of  their  disapprobation,  and  of  their 
intention  to  sell  the  patent,  then  the  payment  of  the  first  instalment  should 
be  suspended;  and  if,  having  given  such  notice,  the  defendants  should 
within  six  months  sell  the  patent,  the  covenant  should  cease.  The  deed 
was  executed  by  N.,  but  there  was  no  signature  of  H.,  but  only  a  seal  for 
him  in  the  usual  way.  H.  and  N.  attempted  to  work  the  patent,  but,  being 
dissatisfied  with  it,  sent  the  plaintiff  a  notice,  signed  by  both,  referring  to 
the  deed,  and  in  the  terms  of  the  proviso :  Held,  that  the  contract  having 
been  performed  on  one  side  within  a  ^^ear,  the  case  was  not  within  the 
4th  section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  inasmuch  as  that 
enactment  applies  only  to  contracts  not  to  be  performed  on  either  side 
within  the  year. 

SfmbUf  that  an  agreement  by  deed  is  not  within  that  statute. 

Semble,  also,  that,  if  the  case  were  within  the  statute,  the  notice  was  a 
sufficient  note  or  memorandum  to  satisfy  its  provisions. 

This  was  an  action  of  covenant  on  an  indenture,  dated  the  81st  of 
March,  1886,  whereby  the  plaintiff  assigned  certain  letters  patent 
to  the  defendants,  who  covenanted  to  pay  the  plaintiff  840/.,  by 
instalments  extending  over  several  years,  subject  to  a  proviso,  that 
if,  at  the  expiration  of  twelve  months  from  the  date  of  the  indenture, 
the  defendants  should  not  approve  of  the  working  of  the  patent, 
and  should  give  notice  of  their  disapprobation,  and  of  their 
intention  to  sell  the  patent,  then  the  payment  of  the  first  instal- 
ment should  be  suspended ;  and  if,  having  given  such  notice,  the 

(1)  Cited,  Miles  v.  New  Zcalatid  Al/ord  EstaU  Co,  (1S86)  32  Ch.  D.  266,  276, 
55  L.  J.  Ch.  801.-A.  C. 
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Chkrry  defendants  shoald  within  six  months  sell  the  ^patent,  then  the 
Hkmino.  covenant  should  cease  and  determine.  The  defendants  pleaded 
[  ♦ea'i  J       non  est  factum. 

At  the  trial,  before  Piatt,  6.,  at  the  Middlesex  sittings  after 
Easter  Term,  1849,  it  appeared  that  the  defendant  Needham  had 
executed  the  deed,  and  there  was  the  signature  to  it  of  all  the 
parties,  except  that  of  the  defendant  Homing.  There  was,  however, 
a  seal  at  the  foot  of  the  deed  for  each  party,  being  the  seal  ordinarily 
used  in  the  office  of  the  plaintiff's  attorney  who  prepared  the  deed, 
and  who  had  attested  the  execution  of  the  defendant  Needham. 
The  deed  was  produced  out  of  the  custody  of  Homing.  The 
defendants  had  endeavoured  to  work  the  patent,  but,  being  dis- 
satisfied with  it,  sent  the  following  notice  in  the  handwriting  of  the 
defendant  Heming,  and  signed  by  both  the  defendants : 

"  In  pursuance  and  by  virtue  of  a  proviso  in  that  behalf,  con- 
tained in  an  indenture  bearing  date  the  Slst  of  March,  1836,  and 
made  between  Elizabeth  Cherry  of  the  first  part,  George  Wlieldon 
of  the  second  part,  John  Ratliff  of  the  third  part,  and  the  under- 
signed Dempster  Heming  and  Joseph  Smith  Needham  of  the  fourth 
part,  We,  the  said  Dempster  Heming  and  Joseph  Smith  Needham, 
do  hereby  give  you  notice  that  we  do  not  approve  of  the  working 
and  exercising  of  the  letters  patent  and  invention  assigned  by  the 
said  indenture  to  us  ;  and  we  do  further  give  you  notice,  that  it  is 
our  intention  bond  fide  to  sell  or  otherwise  duly  dispose  of  the  said 
letters  patent  and  premises,  within  six  calendar  months  after  the 
date  of  this  notice,  in  any  manner,  to  any  person  or  persons  willing 
to  purchase  the  same,  for  the  best  price  in  money  that  can  be 
reasonably  obtained  for  the  same;  and  we  do  further  give  you 
notice,  that  we  shall  pay,  retain,  and  apply  the  money  to  arise 
from  such  sale  in  manner  directed  in  and  by  the  said  indenture.** 
[  633  ]  It  was  objected,  that  there  was  no  evidence  of  the  execution  of 

the  deed  by  the  defendant  Heming ;  but  the  learned  Judge  ruled 
that  there  was  evidence  for  the  jury.  It  was  also  objected,  that 
this  was  a  contract  within  the  4th  section  of  the  Statute  of  Frauds, 
29  Car.  H.  c.  8,  and  ought,  therefore,  to  have  been  signed  by  the 
defendant  Homing.  His  Lordship  was  of  opinion  that  a  deed  was 
not  within  the  meaning  of  that  statute,  and  a  verdict  was  found 
for  the  plaintiff. 

Knoivles  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. 
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Watson  and  T.  Jones  showed  cause  (i) :  Cherry 

Assuming  that  a  contract  by  deed  is  an  agreement  within  the  Hkmino. 
Statute  of  Frauds,  29  Gar.  II.  c.  8,  s.  4,  this  deed  did  not  require 
to  be  signed,  for  it  was  wholly  performed  on  the  one  part  by  the 
plaintiff,  and  all  that  remained  to  be  done  on  the  other  was  payment. 
The  statute  only  applies  where  the  agreement  is  not  to  be  performed 
by  either  party  within  the  year.  In  this  case  the  whole  considera- 
tion for  the  promise  to  pay  the  money  was  executed.  It  is  the 
same  in  principle  as  Hoby  v.  Roebuck  (2),  and  Donellan  v.  Read  (8). 

(Pabkb,  B.  :  There  are  some  observations  on  the  latter  case  in 
the  note  to  Peter  v.  Compton,  1  Smith's  Lead.  Gas.  144  (4).  How- 
ever, Donellan  v.  Read  is  not  at  variance  with  Peter  v.  Comptony 
because  Holt,  Gh.  J.,  disposed  of  that  case  by  saying  it  did  not 
appear  that  the  agreement  was  not  to  be  performed  within  the 
year.) 

It  is  in  accordance  with  what  was  said  by  Abbott,  J.,  in  Bracegirdle 

V.  Heald  (6).     But  the  statute  does  not  apply  to  deeds ;  its  object 

was  the  prevention  of  fraud  in  *respect  of  parol  agreements,  and       [  *6Zi  ] 

not  to  affect  such  solemn  instruments  as  deeds.     That  is  evident 

from  the  recital.     Tije  question  arose  in  Cooch  v.  Goodman  (6),  but 

was  not  decided. 

(Pabke,  B.  :  Mr.  Preston,  in  a  note  to  his  edition  of  Sheppard's 
Touchstone  (7),  treats  as  a  mistake  the  passage  in  Blackstone's 
Commentaries  (8),  in  which  it  is  laid  down  that  the  Statute  of 
Frauds  revives  the  Saxon  custom  of  signing;  and  in  page  60, 
where  it  is  said,  ''  It  appeareth  that  the  putting  to  or  subscribing 
of  the  parties'  name  or  mark  to  the  deed  he  is  to  seal  is  not 
essential ;  for  a  deed,'*  Mr.  Preston  adds,  even  since  the  Statute 
of  Frauds  and  Perjuries,  ''  may  be  good,  albeit  the  party  that  doth 
seal  it  doth  never  set  his  name  or  his  mark  to  it,  so  as  it  be  duly 
sealed  and  delivered.") 

To  render  an  agreement  good,  some  consideration  must  be  expressed 

(1)  Upon  the  objection,  that  there  (2)  17  R  B.  477  (7  Taunt.  157). 

was  no  evidence  of  the  execution  of  (3)  3  B.  &  Ad.  b99. 

the  deed  by  the  defendant  Heming,  (4)  See  11th  ed.  p.  319. — ^A.  C. 

the  Court  stopped  Watson^  saying  that  (5)  19  B.  R  442  (1  B.  &  Aid.  722). 

there  was  clearly  evidence  to  go  to  the  (6)  2  Q.  B.  580. 

jury.    Parks,  B.,  referred  to  Hudson  (7)  P.  66. 

V.  BeveU,  30  R  B.  649  (5  Bing.  368 ;  (8)  Vol.  2,  p.  306. 
2  Moo.  &  P.  663). 
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Cmbbby  on  the  face  of  it;  and  if  the  word  ''agreement"  in  the  statute 
Hbmino.  includes  deeds,  a  consideration  must  be  stated  in  them,  although 
none  is  required  to  support  them.  The  inference,  therefore,  is, 
that  the  statute  means  such  agreements  only  as  requii-e  a  con- 
sideration  to  be  expressed  on  the  face  of  them.  In  a  plea  of  an 
agreement  within  the  statute,  it  is  necessary  to  aver  that  the 
agreement  is  in  writing;  but  a  deed  is  never  pleaded  as  an 
agreement  signed  by  the  parties.  Even  if  the  statute  does  apply, 
there  is  in  this  case  a  sufficient  memorandum  in  writing ;  for  the 
notice  of  the  81st  March,  1887,  which  was  signed  by  the  defendants, 
expressly  refers  to  and  adopts  the  deed :  Schneider  v.  Not^is  (i), 
Saunderson  v.  Jackson  (2).  It  is  the  same  as  if  a  letter  had  been 
written  by  the  defendants,  in  which  they  acknowledge  that  on  a 
certain  day  they  had  made  such  an  agreement,  which  would  be 
clearly  a  note  or  memorandum  within  the  statute:  Coles  v. 
Trecothick  (3). 

[  636  ]  Knoxvles  and  Bramwell,  in  support  of  the  rule : 

Deeds  are  within  the  mischief  which  it  was  the  object  of  the 
statute  to  prevent. 

(Pabkb,  B.  :  The  object  was  to  render  the  evidence  certain.  In 
Aveline  v.  Whisson  (4),  which  was  an  action  of  covenant  on  a  lease, 
a  plea  that  the  indenture  was  not  signed  by  the  lessor,  or  any  agent 
authorised  in  writing,  was  held  bad.  That  shows  that  the  lirst 
section  of  the  statute  does  not  apply  to  deeds.) 

An  agreement  is  not  the  less  an  agreement  because  it  is  under 
seal. 

(Alderson,  B.  :  Your  argument  must  go  this  length :  that  a  deed 
sealed  and  attested,  but  not  signed,  is  no  agreement  under  the 
Statute  of  Frauds.) 

In  Smith's  Mercantile  Law  (6),  it  is  said,  that  the  cases  in  which 
it  is  held  that  the  statute  does  not  apply  to  agreements,  one  part  of 
which  is  to  be  performed  within  a  year,  and  the  other  not,  is 
opposed  to  the  older  authorities,  and  that  the  word  "  agreement " 
has  been  frequently  construed  to  mean  all  that  is  to  be  done  on  both 

(1)  15  R.  B.  250  (2  M.  &  S.  286).      (4)  61  R  B.  662  (4  Man.  &  Q.  801). 

(2)  6  R.  R.  580  (2  Bos.  &  P.  238).      (5)  P.  440,  4th  ed. 
(a)  7  R.  R.  167  (y  Ves.  234J. 
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sides.    An  agreement  includes  both  the  consideration  and  promise.      Chbbry 
Expanding  the  language  of  the  statute,  it  means  any  arrangement     hbmino. 
between  the  parties  where  that  which  is  the  consideration  for  the 
other  party's  acting  is  not  to  be  performed  within  the  year.    Per* 
formance  is  not  complete  until  both  parties  have  performed  their 
promises. 

Parke,  B.  : 

The  rule  must  be  discharged.  With  respect  to  the  question, 
whether  this  is  an  instrument  within  the  Statute  of  Frauds,  I  think 
that  DoneUan  v.  Read  is  an  answer ;  and,  in  my  opinion,  that  case 
was  rightly  decided.  The  question  turns  upon  the  construction  of 
the  words  "  not  to  be  performed ; "  and  in  DoneUan  v.  Read  the 
Court  considered  that  those  words  meant,  not  to  be  performed  on 
either  side,  and  did  not  include  cases  where  the  contract  was  per- 
formed on  the  one  side.  That  was  certainly  in  accordance  with  the 
opinion  expressed  by  Lord  Tentbrden  *in  Bracegirdk  v.  Heald.  If  [  *^36  ] 
Donellan  v.  Read  had  been  simply  a  decision  on  a  doubtful  point, 
we  ought  to  be  bound  by  it,  unless  manifestly  wrong ;  and  the 
learned  observations  of  Mr.  Smith  are  not  sufficient  to  induce  me 
to  say  that  it  was  wrongly  decided.  The  case  of  Peter  v.  Compton, 
which  he  relies  on,  does  not  support  his  view.  All  that  can  be  said 
of  that  case  is,  that,  there  being  two  answers  to  the  Statute  of 
Frauds,  Lord  Holt  gives  one  which  is  satisfactory,  namely,  that  the 
agreement  might  have  been  performed  within  the  year.  It  is 
unnecessary  to  give  an  opinion  on  the  other  points ;  but  I  must  own 
that  I  think  a  deed  is  not  within  the  Statute  of  Frauds,  because,  in 
my  opinion,  that  statute  was  never  meant  to  apply  to  the  most 
solemn  instrument  which  the  law  recognises.  I  also  think  that  the 
notice  which  refers  to  the  deed  would,  if  it  were  necessary  to  have 
recourse  to  it,  be  a  sufficient  note  or  memorandum  within  the 
statute.  '  I  do  not  mean  to  be  concluded  by  this  expression  of  my 
opinion  on  the  two  latter  points,  but  only  to  state  my  present 
impression. 

Aldebson,  B.  : 

I  also  think  that  DoneUan  v.  Read  is  good  law ;  but  even  if  it  were 
not,  this  case  would  not  require  its  assistance,  because,  this  being 
the  case  of  a  deed,  it  must  be  taken  to  have  been  sealed  by  the 
parties  in  due  form,  and  the  statute  does  not  apply  to  such 
instruments,  but  only  to  parol  agreements. 

B.B. — VOL.  LXXX.  47 
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CUSBBT         BOLFE,  B. : 

Hemino.  I  am  strongly  inclined  to  think  that  the  statute  does  not  extend 
to  deeds,  because  its  requirements  would  be  satisfied  by  the  parties 
putting  their  mark  to  the  writing.  The  object  of  the  statute  was  to 
prevent  matters  of  importance  from  resting  on  the  frail  testimony 
of  memory  alone.  Before  the  Norman  time,  signature  rendered 
the  instrument  authentic.  Sealing  was  introduced  because  the 
people  in  general  could  not  write.  Then  there  arose  a  distinction 
[  *637  ]  between  what  was  sealed  and  what  was  not  sealed,  *and  that  went 
on  until  society  became  more  advanced,  when  the  statute  ultimately 
said  that  certain  instruments  must  be  authenticated  by  signature. 
That  means,  that  such  instruments  are  not  to  rest  on  parol  testi- 
mony only,  and  it  was  not  intended  to  touch  those  which  were 
already  authenticated  by  a  ceremony  of  a  higher  nature  than  a 
signature  or  a  mark. 


PiiATT,  B.,  concurred. 


Ride  discharged. 


IN    THE    EXCHEQUER    CHAMBER 

(In  Ebrob  from  the  Court  of  Exchequer.) 
1849.  MOORE  V.   GARWOOD. 

^^-  (4  Ex.  681—690 ;  S.  C.  19  L.  J.  Ex.  15 ;  14  L.  T.  224.) 

r  681  ]  In  an  action  for  money  had  and  received,  by  an  allottee  of  railway  ecrip, 

for  the  recovery  of  his  depodt  on  the  abandonment  of  the  scheme,  the  letter 
of  allotment  was  offered  in  evidence  by  the  plaintiff,  who  called  upon  the 
defendant  to  produce  the  letter  of  application,  which  he  refused  to  do: 
Held,  in  error  on  a  bill  of  exceptions,  that,  under  such  circumstanoes,  the 
letter  of  allotment  was  receivable  in  evidence  without  a  stamp,  as  there  was 
no  presumption  that  the  two  letters  were  ad  idem^  and  that  the  contract 
depended  upon  them  alone. 

The  deposit  was  paid  into  one  of  the  Banks  mentioned  in  the  prospectus 
of  the  Company,  on  account  of  the  Company  and  to  their  credit,  the  defen- 
dant being  a  member  of  the  managing  and  also  of  the  provisional  committee; 
and  upon  application  by  the  plaintiff  for  a  return  of  his  deposit,  he  received 
from  the  attorney  of  the  Company  an  answer,  to  the  effect  that  arrange- 
ments for  that  purpose  were  being  made :  Held,  that  there  was  evidence 
that  the  money  was  had  and  received  by  the  defendant  Held  also,  that, 
as  the  evidence  in  the  case  did  not  depend  altogether  upon  written  instru- 
ments, but  upon  other  matters  of  fact,  it  was  a  question  for  the  jury,  and 
not  for  the  Judge,  what  was  the  contract  between  the  parties. 

Error  on  a  bill  of  exceptions.    This  was  an  action  of  assampsit 
brought  by  the  plaintiff  below  (the  defendant  in  error)  for  money 
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had  and  received,  and  on  an  account  stated  :  to  which  the  defendant  Moobe 
below  (the  plaintiff  in  error)  pleaded  non  assumpsit,  and  upon  that  gabwood 
plea  issue  was  joined.  At  the  trial  of  the  cause,  before  Pollock,  G.  6., 
at  the  Middlesex  sittings  after  Trinity  Term,  1846,  it  appeared  that 
the  action  was  brought  by  the  plaintiff  (i),  to  recover  back  the 
amount  of  a  deposit ;  that  the  defendant  was  a  member  both  of  the 
provisional  and  of  the  managing  committees,  and  had  taken  an 
active  part  in  the  transactions,  of  a  certain  projected  Railway  Com- 
pany ;  and  that  the  committee  of  that  Company  had,  in  the  month 
of  September,  1845,  published  a  prospectus,  headed  "  The  Great 
Manchester,  Bugby,  and  Southampton  Railway  Company,  with  a 
direct  Line  from  Derby  to  Rugby.  Provisionally  registered  pursuant 
to  7  &  8  Vict.  c.  110.  Capital  8,000,000Z.,  in  150,000  shares  of  20Z. 
each.  Deposit  2Z.  2«.  per  share."  This  prospectus,  after  setting 
forth  lists  of  the  names  *of  the  provisional  and  managing  committee,  1^  *^^^  ^ 
in  both  of  which  that  of  the  defendant  appeared,  and  after  enlarging 
upon  the  advantages  of  the  line,  contained  the  following  clause: 
"  The  subscribers  will  only  be  liable  to  the  extent  of  their  deposits, 
and  power  will  be  taken  to  allow  the  shareholders  4Z.  per  cent,  on 
the  deposits  and  calls  on  the  opening  of  the  line."  The  plaintiff 
had  applied  by  letter  to  the  committee  of  management  for  a  certain 
number  of  shares  in  the  scheme ;  but  the  defendant,  when  called 
upon  by  the  plaintiff's  counsel  to  produce  this  letter,  refused  to  do 
so,  though  due  notice  to  produce  had  been  given.  The  plaintiff's 
counsel  thereupon  tendered  in  evidence  the  following  unstamped 
letter  of  allotment,  which  had  been  sent  to  the  plaintiff  by  the 
secretary,  and  which  was  signed  by  and  issued  under  the  authority 
of  that  committee : 

**  The  Great  Manchester,  Rugby,  and  Southampton  Railway  Com- 
pany, with  a  Direct  Line  from  Derby  to  Rugby.  Registered  pro- 
visionally. Capital  8,000,OOOL,  in  150,000  shares  of  20Z.  each. 
No.  of  letter,  58.  No.  of  shares,  50.  Deposit,  105Z.  Offices 
of  the  Company,  1,  Royal  Exchange  Buildings. 

"  Nov.  1, 1845. 
''Sir, — I  am  directed  to  inform  you  that  the  committee  of 
management  have,  in  compliance  with  your  application,  allotted  to 
you  50  shares  in  this  Company,  and  that  you  are  required  to  pay 
the  deposit  of  2Z.  2«.  per  share,  amounting  to  105Z.,  on  or  before 
Friday,  the  7th  instant,  to  one  of  the  undermentioned  bankers. 

(1)  The  defendant  in  error  wiU  be      report,  and  the  plaintiff  in  error  the 
caUed  the  plaintiff   throughout  this      defendant. 

47—2 
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HooRE  (Here  followed  a  list  of  the  bankers.)  The  deposit  mast  be  paid 
oabwood.  within  the  time  specified  in  the  Parliamentary  contract  and  sab- 
scribers'  agreement,  signed  before  the  7th  of  December.  This 
letter,  with  the  banker's  receipt,  must  be  produced  when  jon  attend 
to  execute  the  deed,  which  will  lie  for  signature  at  this  office  on  and 
after  Friday,  the  7th  instant.    Arrangements  will  be  made  for 

[  *6SS  ]      sending  the  deed  *to  places  in  the  country,  for  the  accommodation 

of  subscribers,  who  will  be  duly  advised  by  circular  through  the 

post-office.    I  am.  Sir,  &c., 

"  G.  J.  Farrancb." 

This  document  was  objected  to  on  the  part  of  the  defendant,  on 
the  ground  that  it  was  inadmissible  in  evidence  without  a  proper 
stamp;  but  the  Lord  Chief  Baron  overruled  the  objection,  and 
admitted  it. 

On  the  5th  of  November,  1845,  the  plaintiff  paid  into  one  of  the 
Banks  mentioned  in  the  prospectus,  and  which  was  one  of  the  Banks 
of  the  Company,  the  sum  of  105Z.,  on  account  of  the  Company,  and 
an  entry  of  the  receipt  of  that  sum  to  the  credit  of  the  Company 
was  made  by  the  banker's  clerk  in  the  banking  account  of  the 
Company.  A  vast  number  of  shares  had  been  allotted  by  the 
8th  of  December,  1845,  and  the  allotment  of  shares  was  in  full 
operation  up  to  within  a  day  or  two  of  the  issuing  of  the  letters  of 
allotment.  The  number  of  applications  for  shares  was  four  times 
greater  than  the  number  that  could  have  been  issued.  The  letters 
of  allotment  were  issued  on  the  1st  of  November,  and  the  payments 
of  the  deposits  were  to  be  made  on  the  7th  of  that  month,  but  the 
time  for  such  payment  was  afterwards  extended.  It  became  impos 
sible  for  the  Company  to  apply  to  Parliament  for  an  Act  during  the 
then  ensuing  session,  as  the  plans  and  surveys  were  not  deposited 
by  the  80th  of  November,  in  pursuance  of  the  Standing  Orders  of 
the  Houses  of  Parliament.  On  the  10th  of  December  the  com- 
mittee published  an  advertisement,  stating  that  they  had  not  been 
able  to  proceed  to  Parliament  by  reason  of  the  unexpected  delay  of 
the  engineers  in  completing  the  survey,  and  in  the  unexpected  failure 
of  the  allottees  to  pay  up  their  deposits ;  and  that,  in  order  to 
liquidate  the  claims  on  the  Company,  and  to  do  justice  to  those 
who  had  paid  their  deposits,  by  returning  a  portion  of  them,  they  had 
[  •684  ]  decided  on  calling  ♦on  the  allottees  who  had  not  paid  to  pay  up  2*.  per 
share,  and  that  the  project  was  only  postponed,  but  not  abandoned. 
A  general  meeting  of  the  shareholders  took  place  on  the  19th  of 
December,  at  which  the  defendant,  in  an  address  to  the  meeting, 
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stated  that  the  deposits  of  2^  28.  were  below  10,000Z.;  that  the  Moorb 
total  amount  of  deposits  was  below  11,000/.;  that  the  object  in  aAitwooD. 
applying  for  the  2«.  per  share  was  to  lighten  the  liabilities  of  the 
Company,  which  then  amounted  to  17|000{. ;  and  that,  if  that  sum 
were  paid,  the  letters  of  application  would  be  delivered  up.  A 
resolution  was  thereupon  come  to,  that  a  circular  should  be  issued, 
calling. on  the  allottees  who  had  not  paid  to  pay  up  28.  per  share, 
with  a  promise  that,  on  the  payment  thereof,  the  allottee  should  be 
released  from  all  further  responsibility,  and  should  receive  back 
his  letter  of  application.  On  the  22nd  of  December  a  circular  to  the 
effect  of  the  preceding  resolution  was  issued,  a  circular  of  a  similar 
nature  having  previously  issued  by  the  orders  of  the  committee 
of  management.  The  plaintiff  having  applied  by  letter  to  the  Com- 
pany to  have  the  amount  of  his  deposit  returned  to  him,  received 
by  way  of  answer,  on  the  7th  of  March,  1846,  a  letter  from  the 
attorney  of  the  Company,  in  which  he  stated  that  he  was  instructed 
by  the  managing  committee  to  say,  that  arrangements  were  being 
made  for  paying  the  creditors,  and  that,  when  they  were  paid,  it 
would  become  a  question  whether  a  rateable  proportion  of  the 
deposits  should  be  returned,  or  whether  the  Company  should 
proceed  to  Parliament  next  session. 

Upon  this  state  of  facts  it  was  contended  by  the  defendant,  that 
there  was  no  evidence  that  the  money  had  been  had  and  received 
by  him.  The  Lord  Chief  Baron,  however,  overruled  this  objection, 
and  in  summing  up  the  case  directed  the  jury  in  effect  as  follows : 
"That  the  nature  of  the* contract  into  which  the  parties  had 
entered  was  rather  a  question  of  fact  than  of  law,  because  it  did 
not  consist  of  one  distinct  contract  between  the  parties,  but  of  a 
series  *of  acts  and  things  done,  from  which  the  jury  were  to  deter-  L  'ess  ] 
mine  what  was  the  real  intention  and  meaning  of  the  parties  when 
they  entered  into  the  mutual  relation  in  which  they  stood ;  that  is 
to  say,  the  provisional  committee  as  the  founders  and  managers  of 
the  scheme,  and  the  plaintiff  as  a  person  who  had  applied  for 
shares;  and  that  the  jury  were  to  collect  what  was  the  nature  of 
the  contract  from  the  documents,  and  from  what  was  done  by  the 
respective  parties ;  and  also,  that  it  was  for  the  jury  to  consider 
whether  the  Company  was  ever  actually  established  and  completely 
formed,  and  whether  a  sufficient  number  of  shares  had  been  taken 
for  that  purpose;  or  whether  it  had  not  absolutely  failed,  and 
whether  that  was  not  the  view  that  the  parties  themselves  took ; 
that  there  ought  to  have  been  a  reasonable  prospect  of  the  concern 
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MooBB  going  on ;  and  that  they  were  to  consider  whether  there  was  any 
Gabwood.  such  prospect  during  any  part  of  the  transaction.  That,  if  there 
was  not,  the  plaintiff  was  entitled  to  recover  his  money  back,  unless 
he  had  entered  into  some  arrangement  to  become  a  partner,  or  to 
contribute  to  the  preliminary  expenses.  That  the  two  points 
for  their  consideration  were,  first,  looking  at  the  prospectus,  and 
the  letter  of  allotment,  and  the  receipt  of  the  money,  and  any  other 
matters  that  were  in  evidence,  did  the  plaintiff  become  a  partner, 
or  did  he  engage  to  pay  any  part  of  the  preliminary  expenses, 
without  reference  to  whether  the  concern  began  or  not?  That,  if 
they  should  think  that  the  plaintiff  entered  into  no  engagement  to 
pay  any  part  of  the  preliminary  expenses,  but  that  he  engaged  to 
become  a  partner  in  the  large  scheme  which  was  announced  by  the 
prospectus,  then  the  second  point  for  their  consideration  was, 
whether  the  concern  was  ever  formed;  whether  they  thought 
that  an  application  for  four  times  the  number  of  shares,  followed 
up  by  this,  that  when  people  were  called  on  to  pay  their  deposits, 
instead  of  800,000  guineas,  less  than  10,000Z.  was  forthcoming,  the 

[  *686  ]  scheme  was  ever  on  *foot,  or  that  it  ever  would  be,  and  had  not 
rather  practically  failed.  That,  if  they  should  think  that  the  plaintiff 
paid  his  money  to  have  shares  in  a  scheme  commensurate  with  the 
prospectus,  and  not  something  so  infinitely  short  of  it  as  to  be 
quite  illusory,  and  did  not  enter  into  a  contract  either  to  become  a 
partner,  or  to  pay  for  the  expenses,  or  to  do  anything  other  than  to 
deposit  his  money  on  the  faith  that  the  scheme  in  extetuo,  or  within 
reasonable  limits,  should  be  carried  into  effect,  and  that  it  bad 
altogether  failed,  the  plaintiff  would  be  entitled  to  a  verdict  for  the 
amount  of  his  deposit,  and  that  it  was  not  necessary  for  him  to 
wait  until  the  affairs  of  the  Company  were  wound  up."  The 
defendant  tendered  a  bill  of  exceptions  to  this  summing  up,  and 
also  to  the  ruling  of  the  Lobd  Chief  Baron  upon  the  admission  of 
the  letter  of  allotment,  and  also  on  the  ground  that  the  jury  ought 
to  have  been  directed  that  there  was  not  sufficient  evidence  to 
entitle  the  plaintiff  to  a  verdict.  The  plaintiff  had  a  verdict  for  the 
full  amount. 

A  writ  of    error  having    been    brought,  the    case    was    now 
argued  by  (i) 

Peacock,  for  the  plaintiff  in  error : 
The    first    question  is,   whether  the  letter  of    allotment  was 
(1)  Before  Patteson,  J.,  Maule,  J.,  Erie,  J.,  Williams,  J.,  and  Talfouid,  J. 
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receivable  in  evidence  without  an  agreement  stamp.  It  is  sub-  Moore 
mitted  that  it  ^slb  not,  as  the  letter  of  allotment  and  letter  of  Garwood. 
application  together  constituted  the  agreement  between  the  parties. 
In  Vollans  v.  Fletcher  (i),  it  was  held  that  the  letter  of  allotment  did 
not  require  a  stamp;  but  the  Court  there  proceeded  upon  the 
ground  that  the  letters  of  allotment  and  of  application  were  not 
ad  idem,  as  the  latter  introduced  a  new  term.. 

(Patteson,  J. :  I  see  that  the  decision  of  the  Court  of  Exchequer 
was  to  the  same  effect  in  WUley  v.  Parratt  (2). 

Maulb,  J. :    And  the  same  rule  was  followed  in  *Chaplin  v.       I  *^®7 1 
Clarke  (8),  in  the  Exchequer  Chamber.) 

Those  cases  are  distinguishable  from  the  present ;  for,  as  no 
evidence  was  given  of  the  letter  of  application,  it  is  to  be  presumed 
that  the  two  letters  did  not  differ. 

(Patteson,  J. :  Here  the  letter  of  application  was  not  produced, 
although  the  defendant  below  was  requested  to  produce  it.  How 
can  we,  then,  presume  that  the  letter  of  allotment  contains  the 
same  terms  as  the  letter  of  application  ?) 

It  would  be  a  question  for  the  jury  in  the  first  instance. 

(Eble,  J. :  It  is  the  province  of  the  Judge  to  decide  upon  the 
admissibility  of  a  written  instrument,  when  the  result  depends  upon 
a  disputed  fact :  Bartlett  v.  Smith  (4). 

Maulb,  J. :  In  the  present  case  the  presumption  is  against  you  ; 
for  how  can  it  be  assumed  that  the  applicant  knew  to  what  bankers, 
or  within  what  time,  the  money  was  to  be  paid  ?) 

Without  reference  to  the  question  of  stamp,  the  Lord  Chief  Baron 
ought  to  have  asked  the  jury  whether  they  believed  the  terms  of 
the  two  documents  corresponded,  and  to  have  told  them  what 
the  effect  of  the  contract  was,  if  they  thought  they  were  the  same. 

(Patteson,  J. :  I  do  not  see  by  the  bill  of  exceptions  that  the 
learned  Judge  was  ever  asked  to  put  it  to  the  jury,  that  the  letters 
contained  the  same  terms.  On  the  contrary,  both  parties  appear 
to  have  taken  the  contrary  for  granted. 

(1)  74  E.  R  580  (I  £x.  20).  (3)  4  Ex.  403. 

2>  3  Ex.  211.  (4)  63E.  E.  664(11M.  &W.486). 
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MooBv  Mauls,  J. :  I  think  that  if  the  jury  had  foand  that  the  letter  of 

Gabwood.     application  did  contain  the  same  terms  as  the  letter  of  allotment, 

it  would  have  been  a  verdict  against  evidence.    Had  an  issae  been 

joined  upon  that  question,  the  learned  Judge  ought  to  have  told  the 

jury  that  there  was  no  evidence  for  them.) 

In  the  second  place,  it  appears  by  the  prospectus,  that  the  sub- 
.  scribers  are  to  be  liable  only  to  the  extent  of  their  deposits,  which 
provision  renders  the  depositors  liable  to  pay  the  expenses  incurred 
to  the  extent  of  their  deposits.  No  fraud  is  imputed  to  the  con- 
ductors of  the  undertaking.  The  Lord  Chief  Baron  ought 
[  *688  ]  therefore  *to  have  directed  the  jury  that  the  plaintiff  had  agreed, 
by  the  terms  of  the  prospectus  and  of  the  letter  of  application,  that 
the  conductors  of  the  undertaking  had  the  power  of  expending  the 
deposits  in  the  preliminary  expenses.  It  seems  that  directors  of  a 
projected  Company  have  such  a  power,  from  the  7  &  8  Vict.  c.  110, 
s.  28 ;  that  section  shows  that  expenses  incurred  in  obtaining  an 
Act  of  Parliament  are  legal. 

(MAtJLE,  J.:  All  that  is  meant  by  the  prospectus  is,  that  the 
subscribers  shall  not  be  liable  beyond  the  amount  of  their 
deposits. 

Pattbson,  J.:  The  Act  to  which  we  are  referred  does  not 
authorise  the  directors  to  expend  the  deposits  whether  the  allottees 
agree  to  it  or  not.  The  real  question  is,  what  was  the  contract 
between  the  parties ;  that  is  a  proper  matter  for  the  consideration 
of  the  jury,  and  that  question  was  properly  left  to  them. 

Erlb,  J. :  It  has  been  held,  that  if  the  directors,  without  the 
shareholder's  consent,  proceed  with  less  than  the  proposed  capital, 
they  cannot  make  him  liable.) 

In  the  last  place,  there  was  no  evidence  that  the  defendant  ever 
received  the  money  deposited.  In  Bumside  v.  Dayrell{i),  where 
the  facts  were  similar  to  the  present,  the  defendant  was  held  not 
to  be  liable.  There  was  no  evidence  that  the  defendant  drew  the 
money  out  of  the  Bank,  or  that  he  had  the  power  to  do  so,  and  the 
action  for  money  had  and  received  would  not  lie,  until  it  had  been 
drawn  out.  It  is  paid  into  the  Bank  to  the  credit  of  the  Company, 
and  not  of  the  directors:  Watson  v.  Hie  Earl  ofCharlemont  (2). 
(1)  77  B,  E.  612  (3  Ex.  226).  (2)  18  L.  J.  a  B.  68. 
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(Maule,  J. :  The  money  was  paid  to  the  account  of  the  defendant       Moork 
and  others,  and  therefore  the  proper  mode  of  taking  the  objection     qakwood. 
would  be  by  plea  in  abatement  for  the  nonjoinder  of  the  other 
parties  as  co-defendants.    If  all  had  been  sued,  there  would  not 
have  been  any  room  for  the  objection.) 

Taprell,  contra,  was  not  called  on. 

Pattbson,  J.:  [689] 

We  are  all  of  opinion  that  the  direction  of  the  Lord  Chief  Baron 
was  perfectly  right.  The  question,  whether  the  letter  of  allot- 
ment required  a  stamp,  has  been  already  disposed  of  in  the  course 
of  the  argument.  In  this  case,  the  letter  of  allotment  was  put  in 
by  the  plaintiff  below ;  but  the  letter  of  application  was  not  pro- 
duced by  the  defendant,  although  a  regular  notice  to  that  effect 
had  been  properly  given.  That  circumstance  was  sufficient  ground 
for  the  Judge  or  the  jury  to  found  the  presumption  that  the  terms 
contained  in  the  letter  of  allotment  were  not  the  same  as  those  in 
the  letter  of  application.  That  being  so,  these  letters  did  not  per  se 
make  the  contract,  and  consequently  the  letter  of  allotment  did  not 
require  a  stamp. 

Then  comes  the  second  question,  whether  the  money  paid  by  the 
plaintiff  to  the  bankers  of  the  Company  can  be  said  to  be  money  had 
and  received  to  the  use  of  the  defendant.  Now  the  present  case  differs 
considerably  from  that  of  Watson  v.  The  Earl  of  Charlemont,  which 
was  cited  for  the  plaintiff  in  error.  In  that  case,  the  money  was 
paid  into  the  Bank  to  the  credit  of  one  of  the  defendants  and  of 
five  other  persons,  by  name,  as  trustees  of  the  Railway  Company, 
and  two  of  the  defendants  were  not  among  that  number.  Here  the 
letter  of  allotment,  which  it  is  admitted  that  the  defendant  issued, 
shows  that  the  money  was  paid  into  the  hands  of  the  banker  of  the 
Bailway  Company,  to  the  credit  of  the  Company. 

Those  two  matters  being  disposed  of,  we  then  come  to  the  main 
point  in  the  case, — whether  it  was  a  question  of  law  for  the  Judge, — 
whether  be  ought  to  have  taken  upon  himself  to  say  what  the 
contract  was ;  or,  on  the  other  band,  whether  that  was  a  question  for 
the  jury.  Now  there  was  a  good  deal  of  evidence,  independent  of 
these  letters  and  of  other  documents.  There  was  the  conduct  of 
the  parties,  which  was  relied  upon,  and  which  appeared  from  the 
statements  of  the  witnesses  in  the  progress  *of  the  trial.  We  there-  [  *690  ] 
fore  think  that,  looking  to  all  the  circumstances  of  the  case,  the 
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MooBB  LoBD  Chief  Babon  could  hardly  have  put  the  case  in  better  terms 
Gabwood.  to  the  jury.  The  substance  of  his  direction  was,  whether  or  not  the 
plaintiff  had  engaged  to  pay  any  part  of  the  preliminary  expenses, 
without  reference  to  whether  the  concern  had  begun  or  not  It 
was  contended,  that  if  the  preliminary  expenses  were  incurred  bona 
fide^  the  plaintiff,  under  any  circumstances,  could  not  recover  back 
his  deposit.  If  the  plaintiff  agreed  to  such  an  arrangement,  no 
doubt  that  would  be  so ;  but  the  question  here  is,  whether  the 
learned  Judge  rightly  directed  the  jury,  and  we  are  of  opinion  that 
he  did.  If  the  jury  came  to  a  wrong  conclusion^  and  their  decision 
was  against  the  evidence,  that  would  have  been  ground  for  an 
application  for  a  new  trial.  But  the  substance  of  the  learned 
counsel's  argument  here  has  been,  that  the  learned  Judge  ought  to 
have  taken  upon  himself  to  say  what  the  contract  between  these 
parties  was.  If  the  contract  had  depended  solely  upon  the  written 
documents,  the  argument  might  have  prevailed ;  but  as  it  does  not, 
we  think  the  question  was  properly  submitted  to  the  jury.  The 
judgment  of  the  Court  below  must  therefore  be  affirmed. 

_  Judgment  affirmed. 

IN  THE  COURT   OF  EXCHEQUER. 


1850.  BOSANQUET  v.   SHORTRIDGE  (1). 

Jan,  U. 
May  2, 6.  (4  Ex.  699—719;  S.  C.  19  L.  J.  Ex.  221 ;  14  Jur.  71.) 

'  To  a  Bcire  facial  issued  the  24th  January,  1848,  against  a  member  for  tbe 

[  699  J  time  being  of  a  banking  copartnership,  on  a  judgment  obtained  against 

their  pubUo  officer,  the  defendant  pleaded,  that  at  the  time  of  the  issuing 
of  the  writ  he  was  not  a  member  modo  et  forma.  At  the  trial  it  appeared, 
that  in  July,  1847,  the  defendant,  who  was  an  original  shareholder,  agreed 
through  a  broker  to  sell  his  shares  to  T.  The  broker,  in  order  to  carry  this 
sale  into  effect,  went  to  the  Bank,  and  there  deUyered  to  one  of  the  clerks  a 
notice,  dated  the  21st  August,  1847,  of  such  the  defendant's  intention  to  sell 
his  shares.  On  the  same  paper  on  which  this  notice  was  contained,  three 
clauses  from  the  Company's  deed  of  settlement  were  printed.  One  of  these 
clauses  provided  that  no  person  should  be  registered  as  a  shareholder 
without  the  consent  of  the  board  of  directors,  who  might  testify  the  same 
by  a  certificate  signed  by  three  directors,  a  form  of  which  was  given. 
Another  of  these  clauses  provided,  that  before  such  certificate  should  be 
given  the  price  to  be  received  for  the  shares  proposed  to  be  transferred 
should  be  sent  in  writing  by  the  vendor  to  the  board  of  directors.  Tlie 
other  clause  provided,  that  in  case  the  board  of  directors  should  refuse  their 
consent,  they  should,  at  the  request  of  the  holder,  be  obliged  to  purchase 

(l)SeeShortridgeY,Bo»anquet{iS62)  24  L.  J.  Ch.  457,  and  lindley  on 
16  Beav.  84,  22  L.  J.  Ch.  48  ;  Bargate  Companies,  6th  ed.,  pp.  73,  74.— A.  C. 
V.  Shortridge  (1856)  5  H.  L.  C.  297, 
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the  shares.    The  broker,  together  with  the  notice,  delivered  to  the  clerk  at    Bosanquet 

the  Bank  the  defendant's  certificate  of  his  shares,  and  asked  if  the  transfer  f. 

would  be  allowed.  The  clerk  went  into  an  inner  room,  and  came  out,  s^ing  Shdrtridgb. 

that  the  transfer  would  be  accepted.    On  the  2dth  of  August,  T.  paid  the 

defendant  the  price  of  the  shares,  and  on  the  next  day  received  a  certificate, 

signed  by  three  directors,  certifying  that  he  was  the  proprietor  of  these 

shares,  and  that  they  stood  in  his  name  in  "The  Share  Register  Book." 

No  consent  to  the  transfer  was  ever  given  by  a  board  of  directors ;  but  the 

certificate,  which  was  not  in  the  form  prescribed  by  the  above  clause,  was 

signed,  first  by  the  managing  director,  and  afterwards  by  the  two  others, 

separately  at  their  private  residences.     T.,  on  receiving  this  certificate, 

signed  a  receipt,  which  was  delivei*ed  to  and  kept  by  the  Bank,  in  which  T. 

stated  that  he  was  the  holder  of  these  shares,  and  that,  having  executed  the 

deed  of  settlement,  he  agreed  to  abide  by  the  rules  and  regulations  of  the 

Company.    Soon  afterwards  the  managing  directors  caused  the  transfer  to 

be  entei*ed  in  "  The  Share  Begister  Book."    On  the  14th  January,  1848,  a 

board  of  directors  was  held,  and  by  their  direction  an  entry  was  made, 

declaring  the  transfer  to  T.  null  and  void.     For  five  or  six  years  past  aU 

transfers  of  shares  had  been  made  in  the  same  manner.    Between  August 

and  January  several  circulars  were  sent  by  the  .board  to  shareholders, 

including  T.,  but  none  to  the  defendant  before  the  7th  January,  1S48 : 

Held,  that  there  was  no  such  consent  to  the  transfer  by  *'  a  board  of 

directors,"  as  required  by  the  deed  of  settlement,  and  that  this  irregular 

mode  of  transfer,  though  adopted  for  some  years,  was  wholly  ineffectual, 

and  consequently  the  defendant  remained  liable  as  a  shareholder. 

Qucere^  Whether,  if  three  directors  had  given  a  certificate  in  the  pre- 
scribed form,  the  parties  transferring  and  receiving  the  shares  might  not 
have  treated  that  certificate  as  conclusive  evidence  of  a  consent  by  the 
board. 

Held,  also,  that  the  annual  general  return  for  March,  1848,  to  the 
Stamp  Office  under  the  7  Geo.  lY.  c  46,  was  admissible  in  evidence  in 
support  of  the  issue,  whether  the  defendant  was  a  shareholder  on  the 
24th  of  January,  1848. 

Scire  facias  by  the  pablic  officer  of  the  London  and 
Westminster  Bank,  on  a  judgment  recovered  against  the  public 
officer  of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint- 
stock  Banking  Company.  The  writ  *i8sued  on  the  24th  of  January,  [  •700  ] 
1848,  and  the  declaration  stated,  in  the  usual  form,  the  recovery  of 
a  judgment  against  the  public  officer  for  68,157/.  12«.  6c2.,  and  that 
the  defendant  then  was  a  member  of  the  copartnership. 

Plea,  that  the  defendant,  at  the  time  of  the  issuing  of  the  said 
writ,  was  not,  nor  is,  a  member  of  the  said  copartnership,  modo  et 
forma ;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1849,  the  plaintiff  gave  in  evidence  the  annual 
general  returns  for  March,  1847,  and  March,  1848,  of  the  New- 
castle, Shields,  and  Sunderland  Union  Bank,  made  to  the  Stamp 
Office  in  London,  under  the  7  Geo.  lY.  c.  46,  in  both  of  which  the 
name  of  the  defendant  appeared  as  a  shareholder.    The  return  of 
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BosAKQUET  March,  1848,  was  objected  to  by  the  defendant's  counsel,  bat 
shobtridoe.  admitted  by  the  learned  Judge.  The  deed  of  settlement  of  the 
Company,  bearing  date  the  1st  of  October,  1836,  was  also  given  in 
evidence,  and  the  defendant's  execution  of  it,  as  an  original  share- 
holder, was  admitted.  The  plaintiff's  counsel  read  the  8th,  41st, 
42nd,  88rd,  84th,  126th,  127th,  138th,  144th,  146th,  and  147th 
clauses  of  the  deed(0- 


[    701,  n   ] 


(1)  The  following  clauses  were  re- 
ferred to,  either  at  the  trial  or  on  the 
argument : 

Clause  8,  after  naming  the  first 
directors,  public  officers,  &a  of  the 
Company,  proceeds  thus :  **  And  John 
Thomas  Carr,  of  &c.,  and  Hichard 
Shortridge,  of,  &c.  (the  defendant), 
shall  be  the  first  and  present  trustees 
of  the  Company." 

Clause  41.  ''  That  the  directors  shall 
meet  together  at  the  banking-house 
of  the  Company,  in  Newcastle-upon- 
Tyne,  once  at  least  in  every  three 
calendar  months,  and  at  such  other 
times  as  they  shall  be  duly  convened, 
in  the  manner  hereinafter  mentioned." 

Clause  42.  *  *  That  every  such  meeting 
shall  be  styled  a  board  of  directors." 

Clause  45.  "  That  no  business  shall 
be  transacted  at  an  ordinary  board  of 
directors,  unless  two  or  more,  nor  at  an 
extraordinary  board  of  directors,  unless 
three  or  more  directors  be  present  at 
the  commencement  of  the  business, 
and  at  the  time Vhen  a  decision  shall 
take  place  upon  the  whole  or  any  part 
of  the  business." 

Clause  83.  "That  the  board  of 
directors  shall  cause  to  be  delivered  to 
every  person  executing  these  presents, 
and  to  every  person  approved  by  the 
board  as  fit  to  be  a  holder  of  any 
shares  in  "^^the  capital  of  the  Company, 
and  at  the  expense  of  such  person  or 
of  the  Company,  at  the  option  of  the 
board,  after  the  entry  of  his  or  her 
name  and  place  of  residence  in  *  The 
Share  Begister  Book,'  as  the  holder  of 
such  shares,  one  or  more  certificate  or 
certificates  of  the  shares  in  respect  of 
which  he  or  she  is  or  may  become  a 
shareholder,  signed  by  three  of  the 
directors,  specifying  the  number  of 
the  shares  and  the  name  and  residence 


of  such  shareholder,  and  that  suck 
shares  stand  in  his  or  her  name  in 
*The  Share  Begister  Book'  as  the 
holder  thereof ;  and  shall,  if  required 
so  to  do,  cause  to  be  deliTered  to  every 
person,  at  his  or  her  expense,  or  at  the 
expense  of  the  Company,  at  the  option 
of  the  board,  on  his  or  her  ceasing  to 
hold  any  share  or  shares  comprised  in 
one  certificate,  with  any  g^re  or 
shares  that  may  be  retained  by  him 
or  her,  one  or  more  new  certificate  or 
certificates  of  the  shares  retained, 
signed  by  three  directors,  specifying 
the  numbers  of  the  shares  retained, 
and  the  name  and  residence  of  th^ 
person  retaining  the  same,  and  th^t 
such  shares  stand  in  his  or  her  name 
in  *  The  Share  Begister  Book '  as  the 
holder  thereof;  but  no  shareholder, 
requiring  more  than  one  certificate, 
shall  be  entitled  to  duplicate  certifi- 
cates of  any  shares ;  and  in  the  cases 
hereinafter  mentioned,  the  board  of 
directors  shall,  upon  the  delivery  of 
such  certificate,  or  each  of  the  said 
certificates,  to  a  shareholder  as  afore- 
said, take  from  every^such  shareholder 
one  or  more  receipt  or  receipts,  under 
his  or  her  hand,  for  such  certificate  or 
certificates,  in  such  form  as  the  board 
shall  prescribe." 

Clause  84.  *'That  the  board  of 
directors  shall  cause  the  name  and 
place  of  residence  of  every  person  for 
the  time  being  entitled  to  be  registei«?d 
as  the  holder  of  any  shares,  and  the 
proper  number  of  each  share,  to  be 
entered  in  a  book  to  be  kept  for  that 
purpose,  to  be  called  *The  Share 
Begister  Book ; '  and  shall,  on  receiv- 
ing at  the  banking-house  of  the  Com- 
pany, in  Newcastle-upon-Tyne,  notice 
in  writing  of  a  shareholder  baring 
changed  his  or  her  name  or  place  of 
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The  following  facts  were  then  agreed  on  between  the  counsel  for    bosakqoet 
the  plaintiff  and  the  defendant :  On  the  6th  *and  18th  July,  1847,  shobtridor. 


i-esidence,  and  of  his  or  her  new  name 
and  place  of  residence,  cause  his  or  her 
new  name  and  place  of  residence  to  be 
entered  in  such  book,  and  substituted 
for  the  former  name  and  place  of 
residence.*' 

Clause  86.  "That  the  board  of 
directors  shall  alone  have  power  to 
make  any  entry,  erasure,  or  alteration 
in  'The  Share  Begister  Book/  and  the 
same  shall  be  kept  at  the  banking- 
house  of  the  Company,  in  Newcastle- 
upon-Tyne,  and  shall  not  be  inspected 
without  the  permission  of  the  board." 
Clause  126.  ''That  the  trustees  or 
trustee  for  the  time  being  of  the  Com- 
pany, in  whom  any  of  the  funds  or 
property  of  the  Company  shall  for  the 
time  being  be  vested,  shall  stand  and 
be  seised  and  possessed  of  the  same  in 
trust  for  the  "^^Company,  and  shaU 
apply  and  dispose  of  the  same  in  such 
manner  for  the  benefit  of  the  Com- 
pany as  the  board  of  directors  shall, 
conformably  to  the  duties  imposed  on 
them  by  these  presents,  from  time  to 
time  order  or  direct." 

Clause  127.  "That  the  receipt  or 
receipts  in  writing  of  such  trustees  or 
trustee  for  the  time  being  of  the  Com- 
pany, in  whom  any  of  the  funds  or 
property  of  the  Company  shall  for  the 
time  being  be  vested  for  any  monies 
arising  from  such  funds  or  property, 
or  any  of  them,  or  any  part  or  parts 
thereof,  or  from  the  sale,  disposition, 
or  con  version  of  such  funds  or  pro- 
perty, or  any  of  them,  or  any  part  or 
parts  thereof,  or  for  any  other  monies 
which  shall  be  payable  to  such  trustees 
or  trustee,  for  or  on  account  of  the 
Company,  shall  effectually  discharge 
the  person  or  persons  paying  the  same 
from  being  answerable  or  accountable 
for  the  misapplication  or  non-applica- 
tion of  the  said  monies,  or  from  being 
obliged  or  concerned  to  see  to  the 
application  thereof,  or  to  inquire 
whether  any  such  receipt  was  autho- 
rised or  ordered  by  the  board  of 
directors,  or  whether  any  such  sale, 
or  disposition,   or  conversion  of  any 


part  or  parts  of  the  funds  or  property 
of  the  Company  was  authorised  or 
ordered  by  the  board  of  directors,  or 
was  made  at  a  price  authorised  by  the 
board,  or  to  inquire  whether  the 
persons  or  person  giving  such  receipt 
or  receipts,  were  or  was,  at  the  time 
of  giving  the  same,  actually  trustees 
or  trustee  for  the  Company,  and  duly 
appointed  in  pursuance  of  these 
presents." 

Clause  138.  "That  every  person  for 
the  time  being  entitled  to  any  shares 
in  the  capital  of  the  Company  shall, 
subject  always  and  without  prejudice 
to  the  several  agreements  and  pro- 
visions herein  contained,  be  entitled 
to  be  registered  as  the  holder  thereof, 
or  to  dispose  of  the  same." 

Clause  139.  "That  every  person 
applying  to  be  registered  as  the  holder 
of  any  shares,  or  to  dispose  thereof, 
shall,  if  thereunto  required,  prove  his 
or  her  title  thereto,  to  the  satisfaction 
of  the  board  of  directors." 
Clause  144.  (See  the  clause,  p.  751.) 
Clause  145.  (See  the  clause,  p.  752.) 
Clause  146.  "  That,  after  such  certi. 
ficate  of  consent  shall  be  duly  signed, 
and  after  the  proposed  shareholder 
named  therein  shall  have  executed 
such  deed  of  covenant  or  given  such 
receipt  as  is  hereinafter  required  on 
the  acquisition  of  shares,  it  shall  be 
lawful  for  the  person  or  persons  apply- 
ing for  such  certificate  of  consent,  or 
for  the  proposed  shareholder  named 
therein,  to  require  that  the  name  of 
the  proposed  shareholder  shall  be 
entered  in  '  The  Share  Begister  Book,* 
as  the  holder  of  the  shares  mentioned 
in  such  certificate ;  and  after  the  name 
of  the  proposed  shareholder  shall  be 
entered  '*4n  'The  Share  Begister 
Book,'  the  former  holder  or  owner  of 
the  shares  mentioned  in  such  certifi- 
cate, and  all  persons  claiming  by, 
from,  or  under  him  or  her,  except  the 
proposed  shareholder,  shall  not,  so  far 
as  i-egards  the  same  shares,  have  any 
claim  or  demand  whatsoever,  either 
upon  or  against  the  Company,  or  the 
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the  defendant,  through  a  broker, 
guineas  per  share,  to  one  *6eorge 

capital  stock  or  effects  thereof,  for  or 
on  account  or  in  anywise  relating  to 
such  shares,  and  shall  be  free  and 
discharged  of  and  from  the  covenants, 
agreements,  and  provisions  herein 
contained  in  respect  of  such  shares." 
Clause  147.  •*  That  every  such  cer- 
tificate of  consent  shall  be  deposited 
with,  and  remain  in  the  custody  of 
the  board  of  directors." 

Clause  148.  (See  the  clause,  p.  752.) 
Clause  156.  "That  every  entry, 
erasure,  or  other  alteration,  which, 
upon  the  taking,  purchase,  or  acquisi- 
tion of  any  shares  in  the  capital  of  the 
Company,  shall  have  been  made  by 
the  board  of  directors  in  *  The  Share 
Register  Book,*  shall,  a«  between  the 
Company  and  the  last  holder  or  holders 
of  such  shares,  and  all  persons  claim- 
ing by,  from,  or  imder  him,  her,  or 
them,  be  binding  and  conclusive  on 
such  last  shareholder  or  shareholders, 
and  all  persons  claiming  by,  from,  or 
under  him,  her,  or  them ;  and  he,  she, 
or  they  shall  not  be  at  liberty  to  dis- 
pute or  call  in  question  the  validity  of 
such  entry,  erasure,  or  other  altera- 
tion, nor  for  the  purpose  of  disputing 
or  calling  in  question  the  validity  of 
such  entry,  erasure,  or  other  altera- 
tion, to  inquire  whether  all  the  rules 
and  regulations  by  these  presents 
required  to  be  observed  and  attended 
to  previously  to  the  making  of  such 
entry,  erasure,  or  other  alteration  had 
been  duly  observed  and  attended  to  or 
not;  but  if  such  rules  and  regulations 
shall  not  have  been  duly  observed  and 
attended  to,  the  last  holder  or  holders 
of  such  shares,  or  any  person  or 
persons  claiming  by,  from,  or  under 
him,  her,  or  them,  may  maintain  any 
action  or  suit  to  which  he,  she,  or  they 
may  be  entitled  against  any  person  or 
persons  for  any  act,  neglect,  or  default 
through  or  by  reason  of  which  such 
entry,  erasure,  or  other  alteration  may 
have  been  improperly  made ;  pro- 
vided, nevertheless,  that  no  action  or 
suit  shall  be  commenced  against  any 
director  or  other  officer  of  the  Com- 


agreed  to  sell  100  shares,  at  five 
Pringle  Thew.    The  broker  went 

pany  for  any  such  act,  n^eet,  or 
default,  after  the  expiration  of  two 
years  from  the  time  when  such  entry, 
erasure,  or  other  alteration  shall  have 
been  made." 

Clause  157.  '*That,  previously  to 
the  entry  in  'The  Share  Begister 
Book '  of  the  Company,  of  the  name  or 
names  of  any  person  or  persons  as  a 
new  holder  or  holders  of  any  shares  in 
the  capital  of  the  Company,  it  shall 
not  be  necessary  for  the  board  of 
directors  to  inquire  whether  sack 
shares  have  been  effectually  vested  in 
such  person  or  persons,  or  not,  it  being 
the  true  intent  and  meaning  of  *tlieee 
presents,  that  if  the  name  of  any 
person  should  have  been  unpiroperiy 
registered  in  'The  Share  Blister 
Book,'  as  the  holder  of  any  each 
shares,  such  person  shall,  as  between 
him  or  her  and  the  shareholders  for 
the  time  being  of  the  Company,  be  a 
shareholder  of  the  Company,  to  all 
purposes  in  respect  of  such  shares; 
and  all  claims  which  the  last  holder  of 
such  shares,  or  any  person  or  persons 
claiming  by,  from,  or  under  him  or  her, 
may  have  on  the  same,  shall  be  made 
wholly  and  exclusively  upon  or  against 
the  new  holder  of  such  shares,  or  his 
or  her  executors  or  administrators/' 

Clause  158.  ''That  'The  Share 
Begister  Book  *  shaU,  as  between  the 
Company  and  every  person  claiming 
to  be  a  shareholder  in  respect  of  any 
shares,  be  conclusive  evidence  on 
behalf  of  the  Company,  to  show 
whether  he  or  she  is  a  shareholder  in 
the  Company  in  respect  of  such 
shares." 

Clause  159.  "  That  the  certificate  or 
certificates  to  be  delivered  by  the  board 
of  directors  to  every  present  and  future 
holder  of  shares  in  the  capital  of  the 
Company,  shall,  as  between  the  Oom- 
pany  and  such  shareholder,  be  con- 
clusive evidence  on  behalf  of  each 
shareholder,  that  he  or  she  is  a  share- 
holder of  the  Company  in  respect  of 
the  shares  mentioned  in  such  certifi- 
cate or  certificates,  and  such  certifioateb 


VOL.  Lxxx.]  1860.    EX.    4  EX.  708—705.  761 

to  the  Bank  and  delivered  to  a  Bank  clerk  a  notice,  in  the  words   Bosanqubt 
following :  Shortbtdob. 

"  To  the  Directors  of  *he  Newcastle,  Shields,  and  Sunderland  [  704  ] 
Union  Joint-stock  Banking  Company. — Take  notice,  that  I,  Bichard 
Shortridge,  of  South  Shields,  in  the  county  of  Durham,  Gentleman, 
have  agreed  to  sell,  and  do  propose  to  transfer,  unto  George  Pringle 
Thew,  of  Newcastle,  in  the  county  of  the  same.  One  Hundred 
Shares,  now  held  by  me,  in  the  capital  stock  of  the  Newcastle, 
Shields,  and  Sunderland  Union  Joint-stock  Banking  Company,  at 
the  price  of  Five  Pounds  Five  Shillings  per  Share.  And  I  hereby 
declare,  that  the  said  purchaser  is  of  the  full  age  of  twenty-one 
years,  and  is  not  incapacitated  from  any  cause  whatever,  to  my 
knowledge,  from  entering  into  the  necessary  covenants  in  the  deed 
of  transfer.  Witness  my  hand,  this  twenty-first  day  of  August, 
1847.  ''BiGHABD  Shobtridoe. 

"  Witness,  Tbrrot  Glover." 

ThisSiotice  was  contained  on  the  first  side  of  a  sheet  of  paper,       [  705  ] 
and  on  the  second  and  third  sides  of  the  paper,  but  at  the  back 
thereof,  the  following  clauses  were  printed : 

''Extracted  from  the  Deed  of  Settlement  of  the  Newcastle, 
Shields,  and  Sunderland  Union  Joint-stock  Banking  Company. 

Clause  144.  '*  That  no  person  shall  become  or  be  registered  as  a 
shareholder  without  the  consent  of  the  board  of  directors,  who 
may,  on  the  application  of  any  shareholder  or  other  person  entitled 
to  dispose  of  any  shares,  testify  the  same  by  a  certificate  in  writing, 
signed  by  three  of  the  directors,  which  may  be  in  the  form 
following : 

''  This  is  to  certify,  that  we  the  undersigned,  three  of  the 
directors  of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint- 
stock  Banking  Company,  upon  the  application  of  (name  and 
description  of  person  or  persons  making  the  application),  testified  by 
his  (or  their)  signing  his  (or  their)  name  (or  names)  in  the  margin 
of  these  presents,  consent  that  the  shares  numbered respec- 
tively, in  the  capital  of  the  Company,  shall  be  transferred  to  (name 
and  description  and  place  of  abode  of  proposed  shareholder),  and 
that  the  name  of  the  said be  entered  in  *  The  Share 

shall  continue  to  be  such  conclusive  Begister  Book,'  for   the  purpose  of 

evidence  until  such  entry,  erasure,  or  making   it  appear  therein   that   the 

other   alteration    as   hereinbefore   is  holder  of  the  shares  mentioned  in  such 

mentioned  shall  have  been  made  by  certificate  or  certificates  is  no  longer 

the  board  of  directors  in  *  The  Share  entitled  to  such  shares." 
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BosANQUET    Begister  Book '  of  the  Company,  as  the  holder  of  such  shares. 

SHORTBiDGE.  ^^^^^  '"s day  of . 

Three    of  the    Directors  of 

the  '  Newcastle,  Shields,   and 

Sunderland  Union  Joint-stock 

Banking  Company.*' 

Clause  145.  "  That,  before  any  such  certificate  of  consent  shall 
be  given,  the  amount  of  the  price  or  sum,  if  any,  to  be  received  for 
the  shares  proposed  to  be  transferred,  shall  be  sent  in  writing  by 
the  vendor  to  the  board  of  directors,  who  shall  enter  the  same  in  a 
book  to  be  kept  for  the  purpose,  and  also  all  the  debts  and  sums  of 
[  ♦706  ]  money  whatsoever,  ♦which  the  person  or  persons  applying  for  such 
consent  shall  be  indebted  in  or  liable  to  pay  to  the  Company,  either 
alone  or  jointly  with  others,  shall  be  discharged." 

Clause  148.  ''  That,  in  case  the  board  of  directors  shall  refuse 
their  consent  to  any  transfer  of  shares,  they  shall,  on  the  request 
of  the  holder  thereof,  or  other  person  entitled  thereto,  be  oUiged  to 
purchase  the  same,  ^hich  they  are  hereby  authorised  to  do  out  of 
the  funds  and  on  behalf  of  the  Company,  at  a  price  or  sum  per 
share  to  be  fixed  by  the  average  of  the  prices  or  sums  given  on  the 
ten  next  preceding  sales  of  shares." 

(Then  followed  a  "  Scale  of  Expenses  incurred  in  Transfers,  for 
Stamps,  and  Fees.") 

**  N.B.  When  the  purchaser  is  a  shareholder  and  has  signed  the 
deed  of  settlement,  he  is  not  liable  to  the  payment  of  stamps  upon 
the  purchase  of  any  additional  shares.'* 

The  broker,  at  the  same  time,  delivered  the  seller's  certificate  to 
he  same  clerk,  and  asked  whether  the  transfer  would  be  accepted, 
and  the  broker  left  at  the  Bank  the  notice  and  certificates.  The 
clerk  went  into  the  manager's  room,  and,  coming  back,  answered 
the  broker  in  the  a£Srmative.  The  money  was  afterwards  paid  by 
the  buyer  on  the  25th  of  August,  and  the  buyer's  broker  applied  to 
the  Bank  for  the  new  certificate  of  his  (the  buyer's)  being  the  holder 
of  the  shares.  No  consent  of  a  board  of  directors  was  given  by  a 
board  of  directors  to  Mr.  Thew's  becoming  or  being  registered  as  a 
holder  of  these  shares ;  but  a  certificate  was  signed  by  Chapman, 
the  managing  director,  not  at  a  board  but  separately  by  himself, 
and  afterwards  sent  on  by  him  to  Mr.  Brown  and  Mr.  Atkinson 
respectively,  who  were  respectively  directors,  and  who  respectively 
signed  the  same  separately,  at  their  private  residences, — not  at 
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any    board, — and    retarned  it  to  the  managing  director.      The    Bobanquet 
certificate  is  as  follows :  Suobtbidgb. 

"The  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock  [707] 

Banking  Company. 
"  This  is  to  certify,  that  George  Pringle  Thew,  of  the  town  and 
county  of  Newcastle-upon-Tyne,  Gentleman,  is  a  proprietor  of  One 
Hundred  Shares  in  the  capital  of  the  Newcastle,  Shields,  and 
Sunderland  Union  Joint-stock  Banking  Company,  as  established  by 
the  Deed  of  Settlement;  and  that  the  said  Shares  stand  in  his 
name  in  'The  Share  Begister-book '  as  the  holder  thereof.  As 
witness  our  hands,  at  Newcastle-upon-Tyne,  this  twenty-sixth  day 
of  August,  1847. 

"  William  Chapman,  ]  Three  of  the  Direc- 
"  William  Bbown,     I  tors    of    the   said 
"  Thos.  Atkinson,       J   Company. 
**  Begistered, — Chas.  W.  Bennett. 
"  No.  8,679  to  8,698  inclusive." 

It  was  afterwards  delivered  by  the  Bank  clerk  to  the  purchaser's 
broker,  who  handed  it  to  the  purchaser,  and  he  signed  a  receipt, 
which  is  in  the  form  following : 

**  I,  George  Pringle  Thew,  of  Newcastle-upon-Tyne,  Gent.,  being 
a  holder  of  Shares  in  the  Newcastle,  Shields,  and  Sunderland 
Union  Joint-stock  Banking  Company,  and  having  executed  the 
Deed  of  Settlement  of  the  said  Company,  or  a  deed  of  covenant  to 
abide  by  the  rules  and  regulations  of  the  Company,  do  hereby 
acknowledge  that  I  have  received  from  the  board  of  directors  of  the 
said  Company  a  certificate,  numbered  8,679  to  8,698,  for  One  Hun- 
dred Shares,  lately  held  by  Bichard  Shortridge,  of  South  Shields, 
in  the  county  of  Durham,  Esquire,  in  the  capital  of  the  Company. 
And  I  do  hereby  declare,  that  I  hold  the  said  Shares  in  addition  to 
the  Shares  previously  held  by  me  in  the  capital  stock  of  the 
Company,  and  subject  to  the  covenants,  agreements,  and  pro- 
visions contained  in  the  Deed  *of  Settlement  of  the  Company  in  [  ^^^^  J 
respect  thereof.    As  witness  my  hand,  this  twenty-sixth  day  of 

August,  1847. 

"  Geo.  Prinolb  Thew. 

''  Witness  to  the  signing  hereof,    William  Dickinson, 

of  J.  F.  Dickinson  &  Co.,  Newcastle-upon-Tyne." 

This  receipt  was   on   a   printed  form,  which  the  broker  had 
obtained  from  the  Bank,  and  was  signed  by  the  purchaser  on  the 
B.B. — VOL.  lxxx.  48 
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BosAKQUBT    26th  day  of  August,  1847,  and  was  thereupon  returned  to  and  kepk 

SH0BTBID6E.  ^j  the  Bauk.    The  transfer  was  made  in  the  register,  which  was 

produced  in  evidence,  by  the  authority  of  the  managing  directors, 

on  the day  of ;  but  such  entry  was  not  made  by  the 

authority  of  any  board  of  directors. 

On  the  27th  of  July  and  20th  and  22nd  of  October^  meetings  of 
the  board  of  directors  were  held,  at  which  the  following  resolutions 
were  passed : 

"27th  of  July,  1847.— The  report  prepared  for  the  general 
meeting  was  read  and  approved  of.*' 

'<  20th  of  October,  1847.— Mr.  Chapman  stated,  that,  in  the 
present  unexampled  state  of  commercial  depression,  he  had  be^ 
under  the  necessity  of  applying  to  the  Bank  of  England  for  assistance, 
and  that  the  sum  of  50,0002.  had  been  advanced  by  the  Bank  for 
three  months,  upon  condition  that  no  transfer  of  shares  shall  be 
allowed  until  the  loan  is  repaid.  Mr.  Chapman  also  stated,  that  it 
was  necessary  that  a  call  upon  the  shareholders  shall  be  forthwith 
made.  The  subject  was  fully  considered,  and  it  was  agreed  that  it 
should  be  further  considered  at  a  future  meeting.  It  was  resolved, 
that  an  adjourned  meeting  of  the  directors  be  held  on  Saturday 
next,  at  one  o'clock  in  the  afternoon,  and  that,  in  the  meantime,  no 
transfer  of  shares  shall  be  allowed." 
[♦709]  '*22nd  of    October,   1847.— Mr.  Chapman  narrated  the    ♦cir- 

cumstances  which  led  to  the    suspension    of    payment    by  the 
Bank." 

The  register  was  put  in,  and  it  was  proved  that  this  alteration  in 
the  registry  was  made  on  the  14th  of  January,  1848,  by  a  board  of 
directors  when  sitting,  viz.  *'  The  consent  of  the  board  of  directors  to 
this  transfer  not  having  been  given,  and  this  entry  having  been  without 
their  authority,  the  alleged  transfer  is  null  and  void."  Thew  was 
a  shareholder  of  other  shares,  before  and  at  the  time  of  the  sale  by 
the  defendant.  The  shares  so  sold  to  Thew  were  part  of  the 
200  shares  originally  held  by  the  defendant,  and  in  respect  of  which 
he  signed  the  deed.  Shortridge  received  the  dividends  of  July, 
1847,  in  respect  of  the  shares,  but  accounted  for  them  to  the  pur- 
chaser, agreeably  with  the  terms  of  his  contract  with  the  purchaser. 
It  was  admitted,  that  for  the  last  five  or  six  years  the  same  course 
as  that  above  described  had  been  always  pursued  on  the  transfer 
of  shares,  no  consent  of  any  board  of  directors  having  ever  during 
that  time  been  given  to  any  transfer  of  shares.  Many  circulars 
were  issued  by  the  directors  to  the  shareholders  between  the  date  of 
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the  transfer  to  the  defendant  and  the  alteration  of  the  register  in    Bosanqubt 
January,  1848 ;  but  no  such  circular  was  sent  to  the  defendant  until  shortkidqb. 
the  7th  of  January,  1848. 

Upon  these  facts  a  verdict  was  taken,  by  consent,  for  the  plain- 
tiff, leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  on  the  ground  that  he  was  shown  not  to  be  a  shareholder 
in  January,  1848. 

Sir  F.  Thesiger,  in  the  present  Term  (January  14),  moved  for  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  evidence,  and  also  for  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  upon  the  point  reserved  : 

The  return  made  in  March,  1848,  was  improperly  admitted  *in  [  *7io  ] 
evidence.  The  issue  was,  whether  the  defendant  was  a  shareholder 
at  a  particular  time ;  the  return  went  to  show  that  he  was  a  share- 
holder at  another  and  different  time.  It  was,  therefore,  no  evidence 
of  the  matter  in  dispute.  The  return  does  not  show  in  respect  of 
what  particular  shares  the  defendant  was  a  shareholder.  The 
defendant  might  have  disposed  of  his  shares  before  the  24th  of 
January,  1848,  and  have  obtained  others  after  that  time,  and  before 
the  second  return. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  no  rule  ought  to  be  granted  upon  the 
point  as  to  the  admission  of  the  second  return.  That  return,  coupled 
with  the  first  return  made  before  the  writ  issued,  was  receivable  in 
evidence.    Upon  the  other  point  the  defendant  may  have  a  rule. 

Albbbson,  B.  : 

It  appears  to  me  to  be  clear  that  the  second  return  was  properly 
receivable  in  evidence,  for  that  return,  coupled  with  the  first  return, 
had  a  tendency  to  show  that  the  state  of  things  which  existed  at 
the  time  of  the  first  return  continued  to  exist  at  the  time  of  the 
second.  It  is  relevant  evidence,  as  having  a  tendency  to  show  that 
the  defendant  continued  the  holder  of  the  shares  which  he  had 
in  March,  1847,  from  that  time  until  and  after  the  month 
of  January,  1848,  subject  to  be  rebutted  by  proof  that  the  registry 
was  in  respect  of  different  shares,  acquired  after  January,  1848. 

Platt,  B.,  concurred  (i). 

Ryle  refused  upon  the  first  point ;  granted  upon  the 
other. 
(1)  Parke,  B.,  was  not  present  during  the  argument  upon  the  first  question. 

48—2 
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BosAKQUBT  The  Attatmey-Oenef^al,  Martin,  and  Unihank,  showed  cause  in 

shortbidok.  *^®  following  Easter  Term  (May  2  and  6) : 

r*7ii]  The  question  ^is,  whether  the  defendant  was  a  shareholder  on 

the  24th  Janaary,  1848.  That  depends  npon  whether,  in  the  ease 
of  a  copartnership,  constitated  in  a  particular  form  by  deed  of 
settlement,  the  parties  who,  under  a  delegated  authority,  manage 
that  undertaking,  are  bound  to  pursue  strictly  the  powers  given  by 
the  deed  of  settlement.  No  doubt  the  course  pursued  in  this 
instance  had  been  adopted  for  some  years  ;  but  the  practice  of  the 
directors,  in  violation  of  the  powers  under  which  they  profess  to  act, 
cannot  affect  the  legal  liabilities  of  the  shareholders.  The  moment 
a  Company  of  this  description  varies  from  the  provisions  of  the 
deed,  it  loses  its  character  of  a  qiuisi  corporation,  and  becomes  an 
ordinary  partnership.  It  is  clear,  that  if  a  deed  of  settlement  pro- 
vides that  the  directors  shall  not  accept  bills  of  exchange  on  behalf 
of  the  Company,  they  cannot  bind  the  shareholders  by  accepting 
bills.  The  same  principle  applies  here.  The  defendant,  who  was 
an  original  shareholder,  contracted  to  sell  his  shares,  and  his  name 
was  erased  from  the  register  of  shareholders  ;  but,  the  transfer  not 
having  been  made  in  strict  compliance  with  the  terms  of  the  deed 
of  settlement,  he  still  remains  liable  as  a  shareholder.  (They  then 
read  the  8th,  41st,  46th,  8drd,  84th,  85th,  126th,  188th,  139th, 
144th,  146th,  166th,  and  157th  clauses  of  the  deed  of  settlement) 
If  the  defendant  ceased  to  be  a  shareholder,  Thew,  the  vendee  of  the 
shares,  must  be  one  in  his  place.  But  Ness  v.  Angas  (i),  and  Xess  v. 
Armstro7ig  (2),  are  authorities  to  show  that  the  Company  could  not 
sue  Thew.  Ex  parte  Morgan,  In  the  Matter  of  the  Vale  of  Neath 
B7*ett'6i'^  (8),  is  in  point.  There  the  deed  of  settlement  of  a  joint- 
stock  Company  prescribed  the  mode  by  which  a  shareholder,  part- 
ing with  his  shares,  was  to  be  relieved  from  subsequent  responsibility. 
The  directors  of  the  Company,  acting  on  a  resolution  passed  at  an 
[  *7i2  ]  extraordinary  general  meeting  *of  the  Company,  purchased  the 
shares  of  a  particular  shareholder  on  certain  terms,  this  transaction 
not  falling  within  the  provisions  of  the  deed  of  settlement  The 
Lord  Chancellob  held,  that,  under  the  circumstances,  nothing  had 
been  done  to  bind  the  Company  as  a  body,  and  that  the  Master, 
acting  under  an  order  for  winding  up  the  Company,  was  bound  to 
include  the  shareholder  in  the  list  of  contributories  without  qualifi- 
cation.   The  principle  of  that  decision  is,  that  these  acts  are  powers 

(1)  3  Ex.  805.  (3)  I  Mac.  &  G.  225. 

(2)  4  Ex.  21 ;  p.  464,  above. 
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to  be  executed  by  the  directors,  and,  if  not  done  in  accordance  with  Bosanqubt 
the  terms  of  the  original  contract,  they  are  not  binding.  Ex  parte  shorthidge. 
Hall,  In  the  Matter  of  the  North  of  England  Joint-stock  Banking 
Company  (i),  is  an  authority  to  the  same  effect.  There  a  widow 
possessing  shares  in  a  joint-stock  Company,  as  representing  her 
deceased  husband,  in  whose  name  the  shares  stood,  on  occasion  of 
her  second  marriage  assigned  the  shares  by  deed  to  a  trustee  for 
herself,  but  no  transfer  of  the  shares,  according  to  the  provisions  of 
the  deed  of  settlement  of  the  Company,  was  actually  made ;  and 
the  Lord  Chancellor  held,  that  the  trustee  was  not  liable  as  con- 
tributory,  under  the  Winding-up  Act  (11  &  12  Vict.  c.  45),  there 
being  no  other  evidence  to  show  that  he  had  in  any  way  connected 
himself  with  the  Company,  except  the  circumstance  that  he  had 
communicated  to  the  Company  the  fact  of  the  deed  of  assignment,  and 
had  received  dividends,  and  signed  receipts  for  the  same  on  behalf 
of  the  widow.  The  principle  of  those  decisions  is  the  only  one 
applicable  to  cases  of  this  kind.  These  Companies  are  not  like 
ordinary  partnerships,  in  which  certain  persons  known  to  each 
other  agree  to  carry  on  a  particular  trade,  but  they  consist  of  an 
ever-varying  body,  who  depute  to  certain  members,  called  directors, 
the  power  of  managing  the  affairs  of  the  Company  according  to 
the  mode  prescribed  by  the  deed  of  settlement.  "^Each  individual  [  *713  ] 
shareholder  has  certain  rights  as  against  the  others ;  one  of  which 
is,  that  all  who  join  the  copartnership  shall  continue  responsible  to 
the  common  liability,  unless  they  cease  to  be  members  by  the 
prescribed  means.  In  an  ordinary  partnership,  no  member  leaving 
the  firm  can  substitute  another  in  his  place  without  the  consent  of 
the  remaining  partners ;  but  that  being  inconvenient  in  a  copart- 
nership of  this  description,  the  deed  of  settlement  provides  for  the 
change  of  members,  and  it  is  only  by  a  compliance  with  its  terms 
that  a  shareholder  can  cease  to  be  a  member.  Here  the  clause 
requires  the  joint  act  of  a  board  of  directors,  and  that  cannot  be  done 
by  them  separately :  Stalworth  v.  Inns  (2).  There  is  no  hardship  in 
the  case ;  for  each  member  is  required  to  execute  the  deed,  and 
must,  therefore,  know  to  what  extent  he  binds  himself.  There  is 
equal  strictness  required  in  respect  of  powers  of  leasing  and  sale, 
and  numerous  instances  are  to  be  found  in  which  contracts  by 
Companies  have  been  held  void,  because  the  prescribed  formalitieB 
have  not  been  complied  with :  Davies  v.  Hawkins  (8),  Afoo^.^  v« 

(1)  1  Mac.  &  G.  307.  (3)  3  M.  &  S.  488. 

(2)  67  E.  K.  680  (13  M.  &  W.  466). 
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BosAKQUBT  Hammond  (i),  Dunston  v.  The  TAvei'pool  Gas  Light  Company  (2), 
shortbi  dg  b.  Ridley  v.  Th  e  Plymouth  Baking  Company  (8) ,  A  lexanderv.  Mackenzie  (4) . 
The  same  rule  has  been  held  to  apply  to  the  charters  of  corpora- 
tions: The  Bailiffs  of  Oodmanchester  v.  Phillips  (6),  Rex  v. 
Langhom  (6).  So  also  in  the  case  of  friendly  societies,  it  has  been 
held  that  their  rules  must  be  strictly  pursued :  Roberts  v.  Price  (7). 

Knowles  and  F.  Robinson,  in  support  of  the  rule : 

The  question,  whether  the  defendant  was  a  shareholder  on  the 
[♦714]  24th  of  January,  1848,  depends  upon  this, — whether  under  *the 
circumstances,  Thew  had  become  a  member  of  the  Company.  If 
Thew  was  a  member  at  that  time,  and  could  have  enforced  a  claim 
for  dividends  against  the  Bank,  it  is  clear  that  the  defendant  had 
ceased  to  be  a  shareholder.  The  objection  raised  to  the  transfer 
is,  that  it  was  not  completed  in  strict  accordance  with  the  pro- 
visions of  the  deed.  But  it  is  admitted  to  have  been  in  compliance 
with  the  customary  mode  which  had  been  long  in  use  before  this 
time.  It  has  been  urged,  that  the  144th  clause  of  the  deed  is 
explicit  in  requiring  the  consent  of  the  board  of  directors,  in  order 
to  the  due  and  effectual  registration  of  a  shareholder,  and  that  the 
transfer  here  was  invalid,  inasmuch  as  it  had  not  been  sanctioned 
by  an  ordinary  board  of  directors.  By  the  144th  clause,  it  appears 
that  the  certificate  required  under  that  clause  must  be  signed  by 
three  directors,  and  by  the  45th  clause,  it  seems  that  the  presence 
of  two  directors  is  su£Scient  to  constitute  an  ordinary  board.  It  is 
clear,  then,  that  the  language  of  the  144th  section  refers  to  the 
body  of  directors,  and  not  to  a  board  or  meeting.  If  Thew  had 
made  a  claim  upon  the  Company,  they  could  not  have  set  up  this 
matter  as  a  defence.  He  had  no  means  of  ascertaining  whether 
the  proceedings  were  strictly  regular.  He  had  not  the  opportunity 
or  power  of  being  present  at  a  meeting  of  the  directors.  It  may  he 
assumed  that  the  shareholders  assented  to  this  mode  of  transfer,  as 
it  had  been  adopted  for  so  long  a  period.  In  the  cases  of  Xess  v. 
Angan,  and  Ness  v.  Armstrong,  the  defendant  had  done  no  act  to 
make  himself  liable.  In  neither  of  those  cases  did  the  defendant's 
name  appear  as  a  registered  shareholder.  Under  the  157th,  158tb, 
and  159th  clauses  certain  matters  are  to  be  taken  as  conclusive  in 
favour  of  the  Company,  between  them  and  the  shareholder,  and 

(1)  6  B.  &  C.  456.  (5)  4  Ad.  &  El.  550. 

(2)  57  B.  B.  352  (3  B.  &  Ad.  125).  (6)  4  Id,  538. 

(3)  79  B.  B.  742  (2  Ex.  711).  (7)  72  B.  B.  596  (4  C.  B.  231). 
4)  6  C.  B.  766. 
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the  provisions  of  those  clauses  ought  to  be  considered  as  equally    Bosamqubt 
binding  upon  the  Company.    As  between  the  Company  and  Thew,  sbobtridgr. 
therefore,  the  transfer  in  question  would  be  '*'valid.    There  cannot      [  *715  ] 
be  two  persons  who  can  be  considered  as  holders  of  the  same 
shares,  and  at  the  same  time ;  neither  can  one  person  be  liable  to 
the  Company,  and  another  person  to  the  public.     Thew,  therefore, 
was  the  holder  of  these  shares  at  the  time  in  question,  and  the 
defendant  had  ceased  to  be  so.     (They  also  referred  to  Rex  v.  The 
Inhabitants   of   Bhnningham  (i) ,   Rex    v.    The    Inhabitants    of  St. 
Gregory  (2),  and  Canst  v.  Hanis{s).) 

Cur,  adv.  vvlt. 

The  judgment  of  the  Coubt  was  delivered  (July  8)  by 

BoLFB,  B. : 

This  was  a  scire  facias  against  the  defendant,  as  a  shareholder 
in  ''The  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock 
Banking  Company." 

The  plaintiff,  having  recovered  a  judgment  against  the  Com- 
pany, sued  out  a  scire  facias  against  the  defendant  as  one  of  the 
members,  and  the  only  question  at  the  trial  was,  whether  the 
defendant  was  a  shareholder  in  the  Company  on  the  24th  of 
January,  1848.  The  jury  having  found  a  verdict  for  the  plaintiff, 
a  rule  nisi  to  set  that  verdict  aside,  and  enter  the  same  for  the 
defendant,  was  granted,  and  came  on  to  be  argued  in  Easter  Term, 
before  the  Lord  Chief  Baron,  my  brother  Piatt,  and  myself.  There 
was  no  dispute  about  the  facts. 

The  deed  of  settlement  by  which  the  Company  was  regulated 
bore  date  the  1st  of  October,  1886,  and  was  executed  by  the 
defendant  as  an  original  shareholder  of  100  shares.  As  he  was 
therefore  certainly  a  shareholder  in  1886,  the  only  question  was, 
whether  he  had  ceased  to  be  so  in  January,  1848.  To  prove  that 
he  had  ceased  to  be  a  shareholder,  the  defendant  relied  on  the 
following  admitted  facts. 

In  January,  1847,  he  agreed  through  a  broker  to  sell  his  100  [  ^^^  J 
shares,  at  five  guineas  per  share,  to  one  George  Pringle  Thew. 
The  broker,  in  order  to  carry  this  sale  into  effect,  went  to  the 
Bank,  and  there  delivered  to  one  of  the  clerks  a  notice  dated  the 
21st  of  August,  1847,  as  follows:  (his  Lordship  read  the  notice). 
On  the  same  paper  on  which  this  notice  was  contained,  several 

(1)  32  R.  R.  332  (8  B.  &  C.  20).  (3)  24  R.  R.  108  (1  T.  &  R.  490). 

(2)  2  Ad.  &  El.  99. 
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BosANQusT  clauses  from  the  deed  of  settlement  (viz.  clauses  144,  145,  and  148) 
SBOBTfiiDOE.  were  printed,  together  with  a  scale  of  expenses  on  transfers.  These 
clauses  are  as  follows :  (his  Lordship  read  them).  The  broker, 
together  with  the  notice,  delivered  to  the  clerk  at  the  Bank  the 
defendant's  certificate  of  his  100  shares,  and  asked  the  clerk  if  the 
transfer  would  be  allowed.  The  clerk,  on  this,  went  into  an  inner 
room,  and  came  out,  saying,  the  transfer  would  be  accepted.  On 
the  25th  of  August,  Mr.  Thew  paid  to  the  defendant  the  purchase- 
money  for  the  100  shares;  and  on  the  next  day  a  certificate  was 
delivered  to  the  broker  and  handed  to  Thew,  in  the  following 
words  :  (his  Lordship  read  the  certificate).  Chapman,  Brown,  and 
Atkinson,  by  whom  this  certificate  was  signed,  were  three  directors, 
but  no  consent  to  the  transfer  was  ever  given  by  a  board  of  direc- 
tors, the  certificate  having  been  first  signed  by  Chapman,  the 
managing  director,  and  afterwards  by  Brown  and  Atkinson  sepa- 
rately, at  their  private  houses.  Thew,  on  receiving  the  certificate 
from  the  broker,  signed  the  following  receipt :  (his  Lordship  read 
the  receipt),  which  was  delivered  to  and  kept  by  the  Bank;  and 
soon  afterwards  (the  exact  date  did  not  appear)  the  managing 
director  caused  the  transfer  to  be  entered  in  *'  The  Share  Register 
Book."  On  the  14th  of  January,  1848,  a  board  of  directors  was 
held,  and  by  their  direction  the  transfer  to  Thew  was  cancelled, 
and  the  following  entry  was  made :  "  The  consent  of  the  board  of 
directors  to  this  transfer  not  having  been  given,  and  this  entry 
having  been  made  without  their  authority,  the  alleged  transfer  is 
[*7i7]  null  and  void."  *It  was  admitted,  that  for  the  last  five  or  six 
years  all  transfers  of  shares  had  always  been  made  in  this  same 
manner,  without  any  consent  of  a  board  of  directors.  Between 
August  and  January,  several  circulars  were  sent  by  the  board  to 
the  shareholders,  including  Thew,  but  no  such  circular  was  sent  to 
the  defendant  before  the  7th  of  January,  1848. 

The  question  on  these  admitted  facts  is,  whether,  on  the  14th  of 
January,  1848,  when  the  transfer  on  the  register  was  cancelled  by 
the  board,  the  defendant  was  a  shareholder ;  and  this  depends  on 
the  question,  whether,  by  what  took  place  in  the  previous  month  of 
August,  the  defendant's  shares  were  effectually  transferred  to  Thew. 

It  seems  clear  that  there  was  no  transfer  in  the  mode  provided 
by  the  deed,  for  it  expressly  stipulates  that  no  person  shall  become 
or  be  registered  as  a  shareholder  without  the  consent  of  the  board 
of  directors.  And  it  is  an  admitted  fact  that  there  never  was  any 
consent  of  a  board  to  the  transfer  in  question.    It  was,  indeed. 
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contended  by  Mr,  Robinson,  that  the  words,  the  board  of  directors,  Bosakqurt 
in  clause  144,  were  not  meant  to  designate  ''a  board/*  strictly  so  shortridgr. 
called,  but  were  synonymous  with  "  the  directoria,"  or  the  *'  body  of 
directors  "  ;  and,  in  confirmation  of  this  view  of  the  case,  he  called 
our  attention  to  the  provision  of  clause  45,  where  it  appears  that 
two  members  are  sufficient  to  constitute  a  board,  whereas  the 
consent  of  the  board  of  directors,  required  in  clause  144,  is  to  be 
signed  by  three  directors, — showing,  as  he  contended,  that  the  board 
there  referred  to  could  not  be  a  meeting,  not  necessarily  consisting 
of  so  many  as  three  persons.  But  we  cannot  yield  to  this  argu- 
ment. Glauses  41  and  42  define  accurately  what  is  meant  by  a 
board ;  and  we  cannot  read  that  word  in  the  deed  as  having  any 
meaning  different  from  that  which  the  parties  themselves  have 
given  to  it.  There  is  nothing  necessarily  inconsistent  in  providing 
that  the  board,  that  is,  a  body  which  may  consist  of  no  more  than 
*two,  shall  be  the  parties  to  decide  whether  the  transfer  shall  or  [*7i8] 
shall  not  be  allowed,  and  yet  to  require  that  the  certificate  of  such 
consent  shall  be  signed  by  three  directors.  The  certificate  need 
not  be  given  at  a  board.  It  may  be  signed  by  any  three  directors, 
testifying  the  consent  of  the  board  in  the  mode  pointed  out  by 
clause  144.  We  are  therefore  of  opinion,  that  there  certainly  was 
no  such  consent  of  a  board  of  directors  as  is  required  by  clause  144. 
It  is  not  necessary  to  give  any  opinion  on  the  point,  whether,  if 
three  directors  had  given  such  a  certificate  as  is  mentioned  in  that 
clause,  the  parties  transferring  and  receiving  the  shares  might  not 
have  been  entitled,  according  to  the  true  construction  of  the  deed, 
to  treat  that  certificate  as  conclusive  evidence  that  the  consent  of 
the  board  had  been  duly  given.  It  is  sufficient  for  us  to  say,  that 
no  such  certificate  was  ever  given,  for  that  which  was  given  on  the 
26th  of  August,  1847,  is  in  no  respect  conformable  with  what  is 
required  in  clause  144. 

Our  opinion  then  being,  that  no  transfer  of  the  shares  of  Short- 
ridge  was  made  to  Thew,  in  the  mode  provided  by  the  deed,  the 
only  remaining  question  is,  whether  the  irregular  mode  of  transfer 
which  was  adopted  is  effectual,  though  not  conformable  to  the 
deed.  It  is  not  without  regret  that  we  have  come  to  the  conclusion 
on  this  point  against  the  defendant.  But  it  is  necessary  that 
courts  of  justice  should  act  on  general  rules,  without  regard  to  the 
hardship  which  in  particular  cases  may  result  from  their  applica- 
tion. This  is  the  case  of  a  joint-stock  Company  regulated  by  deed. 
All  persons  executing  the  deed  are  bound  by  whatever  is  done  in 
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BosANQUKT    pursuance  of  its  provisions,  but  they  are  bound  no  farther.     The 

SH0BTBID6B.  Original  body  of  shareholders  agreed  to  trade  in  partnership,  and 

they  farther  agreed  that,  by  a  certain  stipulated  mode,  any  one  of 

their  body  might  transfer  his  share  to  another,  to  be  substituted  in 

r  *7i9  ]      his  place.     But,  unless  the  steps  pointed  *out  by  the  deed  for 

making  such  a  transfer  have  been  duly  taken,  the  original  body  of 

shareholders  remain  partners,  according  to  the  terms  of  their  deed 

of  settlement.    If,  indeed,  a  case  could  be  conceived  where  all  the 

shareholders,  at  a  particular  time,  had  assented  to  a  mode  of 

transfer  dififerent  from  that  stipulated  for  in  the  deed,  they  might 

be  bound  by  what  they  had  so  agreed  to.    But  such  a  state  of 

things  could  hardly  happen  in  a  joint-stock  Company  like  that  in 

which  the  defendant  was  a  member,  and  certainly  no  such  universal 

consent  can  be  taken  to  have  existed  here;  for  though  it  is  an 

admitted  fact,  that  for  several  years  past  all  transfers  have  been 

made  in  the  mode  in  which  the  defendant  transferred,  or  purported 

to  transfer,  his  shares  to  Thew,  yet  it  by  no  means  follows,  and 

indeed  it  is  improbable,  to   believe  that  this  deviation  from  the 

mode  pointed  out  by  the  deed  was  known  and  assented  to  by  every 

shareholder. 

On  these  grounds  we  are  of  opinion  that  Shortridge  never  ceased 

to  be  a  shareholder,  and  therefore  that  the  present  rule  must  be 

discharged. 

m  Ride  discharged. 

1850.  NORMAN   V.  THOMPSON  (1). 

'^^^^^  (4  Ex.  755—760  ;  S.  C.  19  L.  J.  Ex.  193;  14  L.  T.  353.) 

[  755  ]  An  agreement  entered  into  between  the  debtor  and  any  number  of  his 

creditors  less  than  the  whole  number,  to  take  a  composition  for  &eir  debts, 
is  binding  upon  those  who  enter  into  the  agreement. 

The  averment  in  a  plea,  that  the  defendant  offered  and  agreed  with  the 
plaintiff  and  divei's  of  the  said  other  creditors  (the  plea  having  previouslT 
stated  that  the  defendant  was  indebted  to  the  plaintiff  and  divers  other 
persons)  to  pay  to  them  respectively,  and  that  the  plaintiff  and  the  said 
last  mentioned  other  creditors  agreed  together  to  accept  a  certain  compod> 
tion  fur  the  payment  of  the  defendant's  debts, — is  satisfied  by  proof  of  some 
of  the  creditors  having  entered  into  that  agreement. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill 
of  exchange  for  482.  10^.  5^d.,  payable  three  months  after  date, 
drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant.  The 
second  count  was  a  common  count. 

(1)  Cited  in   Foahes  v.  Beer  (1884)  9  App.  Cas.  605,  020,  54  L.  .1.  Q.  B.  130. 

i.e. 
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The  defendant  pleaded,  as  to  the  first  count,  and  as  to  48{.  10s,  5^d.y  Norman 
parcel  &c.,  in  that  count  mentioned ;  and  as  to  the  second  count,  Thompson. 
tind  as  to  48/.  10^.  5^^.,  other  parcel  &c.,  in  that  count  mentioned 
(after  identifying  the  two  sums,  and  the  consideration  for  which 
the  bill  was  accepted),  that,  after  the  making  of  the  promises,  &c., 
he  the  defendant  was  in  bad  and  embarrassed  circumstances,  and 
indebted  to  the  plaintiff  in  respect  of  the  *said  causes  of  action,  [  *756  ] 
and  to  divers  other  persons,  in  divers  large  sums  of  money,  to  wit, 
&c.y  and  the  defendant  was  unable  to  pay  or  satisfy  the  plaintiff 
and  the  said  other  creditors  respectively,  their  debts  or  causes  of 
action  in  full  thereof,  to  wit,  on  &e.,  of  which  they  had  due  notice, 
and  thereupon  then,  to  wit,  on  &c.,  he  the  defendant  offered  and 
agreed  with  the  plaintiff  and  divers  of  the  said  other  creditors  to 
pay  to  them  respectively,  and  the  plaintiff  and  the  said  last- 
mentioned  other  creditors  then  mutually  agreed  with  each  other, 
and  with  the  defendant,  to  accept  of  him  the  sum  of  10^.  in  the 
pound,  as  a  composition  upon  and  in  full  satisfaction  and  discharge 
of  their  respective  debts  and  demands,  such  aforesaid  composition 
to  be  paid  by  the  defendant  to  the  plaintiff  and  the  said  other 
creditors  respectively,  by  certain  instalments  (setting  out  the  times 
and  place  of  payment) ;  that  the  amount  of  the  instalments  due  to 
the  plaintiff  was  241.  10«.  6d.,  and  that  the  defendant  was  ready 
and  willing  to  pay  the  same  at  the  time  and  place  so  appointed  for 
the  payment  thereof.  The  plea  concluded  by  paying  that  amount 
into  Court.    Verification. 

Beplication,  that  ''  the  plaintiff  and  the  said  other  creditors  of 
the  defendant  did  not  mutually  agree  with  each  other,"  modo  et 
forma  ;  concluding  to  the  country.     Upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  G.  B.,  the  following 
special  verdict  was  found  :  ''  And  the  jurors  &c.,  say,  that,  on  the 
2nd  day  of  March,  a.d.  1848,  the  said  defendant  was  indebted  to 
the  plaintiff  in  the  amount  of  the  said  bill  of  exchange  mentioned 
in  the  first  count  within  mentioned,  and  was  also  indebted  to  many 
other  persons  in  various  sums  of  money ;  and  that  the  said  defendant, 
on  the  said  2nd  day  of  March,  1848,  proposed  to  several  of  his 
said  creditors,  the  same  then  being  present  at  the  office  of  Messrs. 
W.  and  B.,  in  the  said  first  plea  mentioned,  to  pay  to  such  of  them 
as  would  agree  to  accept  the  same  respectively,  the  sum  of  10a.  in 
the  pound,  as  a  ^composition  upon  and  in  full  satisfaction  and  [  *757  ] 
discharge  of  their  respective  debts  and  demands,  such  aforesaid 
composition  to  be  paid  by  the  defendant  to  the  plaintiff,  and  such 
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Norman  other  of  the  said  creditors  of  the  defendant,  as  would  agree  to 
Thoupson.  accept  the  same  respectively,  by  certain  instalments,  namely,  half 
thereof  one  calendar  month  then  next  following,  and  the  residue 
thereof  three  calendar  months  then  next  following,  at  the  office  of 
Messrs.  W.  and  B. ;  and  that  the  said  plaintiff,  and  a  great  part  of 
the  said  creditors  to  the  defendant,  then  present  as  aforesaid,  that 
is  to  say,  all  except  three  thereof,  then  accepted  the  said  proposal, 
and  then  verbally  agreed  with  each  other  and  with  the  defendant 
to  accept  of  him  the  said  plaintiff ;  and  the  defendant  then  agreed 
with  him  the  plaintiff  and  the  said  creditors,  except  the  said  three, 
to  pay  to  them  respectively  the  said  sum  of  10«.  in  the  pound  as  a 
composition  upon  their  respective  debts,  to  be  paid  by  the  said 
instalments,  at  the  times  and  place  proposed  as  aforesaid;  and 
the  jurors,  &c.,  further  say,  that  the  said  three  of  the  said  other 
creditors  of  the  said  defendant  then  present,  then  wholly  refused 
to  agree  to  and  accept  the  said  sum  of  10s.  in  the  pound  as  a 
composition  upon  their  respective  debts,  by  the  instalments  and 
at  the  times  and  place  proposed  as  aforesaid. 

As  to  the  residue  of  the  claim  in  the  declaration,  to  which  the 
defendant  had  pleaded  7io7i  aammpsit^  the  jury  found  a  verdict  for 
the  defendant. 

The  question  proposed  for  the  opinion  of  the  Court  upon  this 
finding  was,  for  which  of  the  parties  the  first  issue  ought  to 
be  found. 

Greaves,  for  the  plaintiff : 

The  question  is,  whether  there  is  a  variance  between  the  plea 
and  the  facts  found  in  the  special  verdict.  The  plaintiff  contends 
that  there  is,  inasmuch  as  the  defendant  failed  to  prove  that  all 
the  creditors  agreed  to  the  composition.  The  case  of  Brown  v. 
[  •758  ]  *Dakeyne  (i)  is  expressly  in  the  plaintiff's  favour.  The  plea  there 
stated,  that  **  the  defendants  were  indebted  to  the  plaintiffs,  and  to 
divers  other  persons  whose  names  were  to  the  defendants  unknown 
at  the  time  of  the  plea  ;  and  that  the  defendants  offered  and  agreed 
with  the  plaintiffs  and  their  (the  defendants')  other  creditors  to 
pay,  and  the  plaintiffs  and  the  said  other  creditors  mutually  agreed 
with  the  defendants  and  each  other  to  accept,  a  composition." 
The  evidence  there  was,  that  the  plaintiffs  agreed  to  accept  a  com- 
position, and  that  this  was  communicated  to  a  considerable  number 
of  the  defendants'  creditors,  who  met  together  and  agreed  to  accept 

(1)  llJur.  39. 
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the  same  composition ;  but  no  notice  of  the  meeting  or  of  the  Kobuan 
plaintiffs*  agreement  was  given  to  two  of  the  principal  creditors,  Thompson. 
and  those  two  did  not  agree  to  the  composition,  nor  did  they  appear 
to  know  anything  about  it ;  and  the  Court  of  Queen's  Bench  there 
held,  that  the  plea  was  not  supported  by  the  evidence,  but  that  the 
defendant  ought  to  have  shown  that  all  the  creditors  agreed  to 
accept  the  composition. 

(Pabsb,  B.  :  The  plea  in  that  case  is  distinguishable  from  the 
present.  The  language  there  used  is,  that  the  defendants  offered 
and  agreed  with  the  plaintiffs  and  the  other  creditors  of  the 
defendants,  and  that  the  plaintiffs  and  the  said  other  creditors 
mutually  agreed  with  the  defendants,  &c.  Here  the  plea  states 
that  the  defendant  agreed  with  the  plaintiff  and  divers  of  the  said 
other  creditors.) 

Upon  the  construction  for  which  the  defendant  will  contend,  the 
word  "divers"  would  be  supported  by  the  proof  of  two  only  of 
the  creditors  having  come  to  the  agreement.  But  that  term  is 
inserted  only  to  excuse  the  allegation  of  the  christian  and  surnames 
of  the  different  parties :  King  v.  Reg.  (i).  It  is  difficult  to  say  with 
which  of  the  creditors  the  plaintiff  agreed,  if  it  be  not  proved  that 
be  agreed  with  *all.  It  would  be  necessary,  to  make  the  plea  good,  [  *7^~'^ 
to  construe  the  language  of  it  as  including  all  the  creditors. 

Willes,  contra : 

The  plea  would  be  good  if  two  of  the  creditors  only  were  to  agree 
to  a  composition ;  for  the  agreement  by  one  creditor  to  give  up 
part  of  his  claim  is  a  sufficient  consideration  for  another  to  do  so. 
That  being  so,  the  question  is,  whether  the  words  **  divers  of  the  other 
creditors  "  means  all  the  other  creditors.  The  case  cited  is  wholly 
inapplicable  to  the  present ;  the  language  of  the  plea  in  that  case  is 
wholly  different  to  this  plea,  and  the  facts  there  were  also  different. 

(Parke,  B.  :  In  order  to  maintain  the  sufficiency  of  this  plea,  it 
would  not  be  necessary  that  all  the  creditors  should  agree  to  the  com- 
position. It  is  every  day's  practice  that  all  the  creditors  should  enter 
into  a  composition,  excepting  those  whose  demands  are  but  small.) 

Ab  the  plea,  therefore,  is  good  upon  that  construction,  it  is  clear 
that  it  may  be  proved  without  showing  that  all  agreed.  (He  was 
then  stopped  by  the  Court.) 

(1)  7  a  B.  807. 
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Norman  Greaves  replied. 

V, 

Thompson. 

PoLLoos,  C.  B. : 

We  are  all  of  opinion  that  in  this  case  our  jadgment  ought  to  be 
for  the  defendant.  The  first  question  is  simply  whether  an  agree- 
ment between  less  than  the  whole  number  of  the  body  of  the 
creditors,  to  accept  a  composition,  is  binding  upon  those  parties  who 
enter  into  that  agreement.  I  do  not  think  there  is  any  ground  for 
doubting  that  such  an  agreement  is  binding.  It  is  a  good  con. 
sideration  for  one  to  give  up  part  of  his  claim,  that  another 
should  do  the  same.  That  position  appears  to  me  not  to  need  any 
authority.  That  being  so,  I  think  the  plea  alleges  such  an  agree- 
ment, and  that  the  evidence  supports  the  plea. 

Parke,  B.  : 

The  only  question  here  is,  whether  there  is  a  variance  between 
[  *760  ]  the  agreement,  as  stated  in  the  special  *  verdict,  and  the  averment 
of  it  in  the  plea.  The  plea  states,  that  '*  the  defendant  oflfered  and 
agreed  with  the  plaintiff  and  divers  of  the  said  other  creditors,  Jtc, 
and  the  plaintiff  and  the  said  last-mentioned  other  creditors  mutually 
agreed  "  to  accept  a  certain  composition ;  and  the  question  is,  in 
what  sense  we  are  to  understand  the  words  "divers  of  the  said 
other  creditors  " — whether  it  is  necessary  to  prove  that  all  the 
creditors  agreed,  or  whether  it  is  sufficient  to  prove  that  some  only 
came  into  the  terms  of  the  arrangement.  Now  it  is  perfectly  well 
established,  that,  after  pleading  over,  that  construction  is  to  be  put 
upon  a  pleading  which  will  make  it  good ;  and  therefore,  if  it  be 
necessary,  in  order  to  the  validity  of  this  plea,  to  hold  that  all  the 
creditors  must  enter  into  the  agreement  of  composition,  such  proof 
would  be  requisite.  If,  therefore,  Mr.  Greaves  could  have  estab- 
lished such  a  necessity,  he  would  have  succeeded ;  but  an  agree- 
ment, by  two  or  more  of  the  creditors,  to  enter  into  a  composition, 
is  perfectly  good  and  binding  as  to  those  parties,  whether  the  others 
do  so  or  not.  An  agreement  must  be  founded  upon  a  good  con- 
sideration ;  and  in  such  case,  the  agreement  by  each  individual  to 
give  up  part  of  his  claim  is  a  sufficient  consideration.  The  plea, 
therefore,  being  good  where  some  only  of  the  creditors  enter  into 
the  agreement,  and  admitting  of  that  construction,  is  supported 
by  the  facts  found  by  the  special  verdict. 

With  respect  to  the  case  of  Brown  v.  Dakeyne^  if  the  decision 
there  had  been  in  point,  we  should  no  doubt  have  felt  ourselves 
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bound  by  it ;  but  then  the  language  of  the  plea  was  very  unlike     Norman 
that  of  the  present  plea ;  there  the  averment  was  of  an  agreement    thoupson. 
with  all,  and  the  Court  gave  their  judgment  on  the  ground  that 
the  plea  required  such  proof.    Our  judgment,  therefore,  ought  to 
be  in  favour  of  the  defendant. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


ATKYNS  V.  KINNIER(l).  i85o. 

(4  Ex.  776—785  ;  S.  C.  19  L.  J.  Ex.  132 ;  14  L.  T.  353.)  Jan^. 

Covenant  on  an  indenture,  whereby  the  defendant  and  the  plaintiff  agreed  [  ^^^  ] 
to  enter  into  partnership  as  surgeons  for  the  term  of  three  years ;  and  the 
defendant  covenanted  that,  after  the  determination  of  the  partnership,  he 
would  not  at  any  time  practise  as  a  surgeon  at  No.  28,  Dorset  Crescent,  or 
within  the  distance  of  two  miles  and  a  half  thereof,  measuring  by  the  usual 
streets  or  ways  of  approach  thereto,  nor  reside  within  the  distance  of  two 
and  a  half  miles  of  No.  28,  Dorset  Crescent,  without  the  plaintifiTs  consent, 
nor  would  attempt  to  prevail  on  any  of  the  patients  of  the  defendant,  or  of 
the  partnership,  to  withdraw  from  the  plaintiff,  or  to  employ  any  other 
medical  attendant  in  prejudice  of  the  plaintiff,  but  would  in  all  things 
endeavour  to  promote  the  business  and  advantage  of  the  plaintiff  as  a 
surgeon,  so  far  as  it  was  in  the  power  of  the  defendant,  and  as  he  could 
reasonably  and  properly  be  required  to  do;  and  that,  if  the  defendant 
should  in  any  respect  break  or  infringe  this  stipulation,  he  should  pay  the 
plaintiff  1,000^  as  and  for  liquidated  damages,  and  not  by  way  of  penalty. 
Breach,  that,  after  the  expiration  of  the  term,  the  defendant  did  reside 
within  the  distance  of  two  miles  and  a  half  of  the  premises,  No.  28,  Dorset 
Crescent.  The  plea  traversed  this  allegation ;  and,  after  verdict  for  the 
plaintiff :  Held,  first,  that  the  distance  was  to  be  measured,  not  by  the  most 
frequented  public  ways,  but  by  any  of  the  usual  public  ways. 

Secondly,  that  the  covenant  not  to  reside  at  any  time  within  the  pre- 
scribed distance  was  not  unreasonable  or  void. 

Thirdly,  that  the  sum  of  1 ,000/.  was  liquidated  damages  and  not  a  penalty. 

Covenant.  The  declaration  stated,  that  on  the  25th  of 
December,  1844,  by  an  indenture  then  made  between  the 
defendant,  therein  described  as  of  No.  28,  Dorset  Crescent, 
New  North  Boad,  London,  Doctor  of  Medicine,  of  the  one  part, 
and  the  plaintiff  of  the  other  part  (profert),  after  reciting,  amongst 
other  things,  that  the  defendant  had  for  many  years  past  been  in 
practice  as  a  surgeon,  accoucheur,  and  apothecary,  and  that  the 
defendant  and  the  plaintiff  had  mutually  agreed  to  enter  into  a 

(I)  Cited,    Moufld    v.    Cole    (1872)  felt  Guns,  &c.,  Co.  v.  Narden/elt  [1893] 

L.  R.  8  Ex.  32,  36,  42  L.  J.  Ex.  8;  1  Cb.  630,  658,  62  L.  J.  Ch.  273  (affd. 

Wallu  V.  Bmiih  (1882)  21  Ch.  D.  243,  [1894]  A.  0.  535,  63  L.  J.  Ch.  908). 

244,  52  L.  J.  Ch.  145 ;  Maxim  Norden-  —A.  0. 
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atktns  partnership  in  the  profession  or  practice  of  surgeons,  acconchearSy 
EiKMiBR.  and  apothecaries,  for  the  term  and  under  the  stipalations  and 
conditions  thereinafter  contained,  each  of  them  the  plaintiff  and 
defendant  did,  for  the  considerations  therein  mentioned,  covenant 
and  agree  with  the  other  of  them,  amongst  other  things,  that  the 
defendant  and  the  plaintiff  should  and  would  become,  continue, 

[  *777  ]  and  be  partners  in  *the  profession  or  practice  of  surgeons, 
accoucheurs,  and  apothecaries,  and  in  the  business  incident 
thereto  respectively,  for  the  term  of  three  years  from  the  date 
of  the  indenture,  if  they  the  defendant  and  the  plaintiff  should 
so  long  live,  subject  to  the  provision  in  the  indenture  contained 
for  determining  the  partnership.  That,  in  case  the  plaintiff 
should  be  desirous  of  putting  an  end  to  the  partnership  at  the 
expiration  of  two  years  from  the  commencement  thereof,  and  of 
such  his  desire  should  give  the  defendant  six  calendar  months* 
notice  in  writing,  then  and  in  such  case  the  partnership  should 
cease  and  determine  at  the  expiration  of  such  two  years,  and  the 
plaintiff  should,  immediately  upon  such  expiration,  pay  to  the 
defendant  the  sum  of  8802.,  exclusive  of  the  sum  of  400/.  paid 
on  the  signing  of  the  indenture,  and  of  the  share  of  the  profits  of 
the  business  due  to  the  defendant  up  to  the  determination  of  the 
partnership.  And  the  defendant  did  by  the  said  indenture  farther 
covenant  and  agree  with  the  plaintiff,  that,  after  the  determination 
of  the  partnership,  either  at  the  expiration  of  the  term  of  two 
years,  or  of  the  term  of  three  years,  as  the  case  might  be,  he 
the  defendant  should  not  nor  would  at  any  time,  either  alone 
or  in  partnership  with  any  other  person  or  persons,  and  neither 
for  fee  and  reward  or  gratuitously,  follow  or  practice  in  the 
profession  or  business  of  a  surgeon,  accoucheur,  or  apothecary, 
at  the  premises  No.  28,  Dorset  Crescent  aforesaid,  or  within  the 
distance  of  two  and  a  half  miles  thereof,  measuring  by  the  usual 
streets  or  ways  of  approach  thereto,  nor  reside  within  the  distance 
of  two  and  a  half  miles  of  the  premises  No.  28,  Dorset  Crescent 
aforesaid,  without  the  consent  in  writing  of  the  plaintiff ;  and  that 
he  the  defendant  should  not  nor  would  by  any  means  whatsoever 
attempt  to  prevail  on  any  of  the  patients  of  the  defendant,  or  of 
the  said  partnership,  to  withdraw  from  the  plaintiff,  or  to  employ 
any  other  medical  attendant  in  prejudice  to  the  plaintiff,  but,  on 
t  •778  ]  the  contrary,  should  and  would  in  all  things  endeavour  ♦to 
promote  and  advance  the  business  and  advantage  of  the  plaintiff 
in  the  profession  of  a  surgeon,  accoucheur,  and  apothecary,  so  far 
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as  it  was  in  the  power  of  the  defendant,  and  as  he  could  reasonably      atktns 

and  properly  be  required  to  do ;  and  that,  if  the  defendant  should      kimkibb. 

in  any  respect  break  or  infringe  this  stipulation,  then  and  in  such 

case  he  the  defendant  should  immediately  thereupon  pay  to  the 

plaintiff,  his  executors  or  administrators,  the  sum  of  1,000/.  as 

and  for  liquidated  damages,   and  not  by  way  of  penalty;   but  it 

was  by  the  said  indenture  agreed,  that  the  said  restriction  in  the 

now  immediate  article  was  not  to  be  construed  to  extend  so  as  to 

prevent  the  defendant  attending  any  person  or  persons  whomsoever 

as  a  physician,  or  physician  accoucheur,  or  prescribing  as  such, 

within  the  distance  of  two  and  a  half  miles.    Averment,  that  the 

defendant  and  the  plaintiff  became  partners,  &c.    Breach,  that, 

after  the  expiration  of  the  said  term  of  three  years,  the  defendant 

did  for  a  long  time,  to  wit  &c.,  reside  within  the  distance  of  two 

and  a  half  miles  of  the  premises  No.  28,  Dorset  Crescent,  measuring 

by  the  usual  streets  or  public  ways  of  approach  thereto,  to  wit,  at 

No.  44,  Trinity  Square,  Southwark,  without  the  consent  in  writing 

of  the  plaintiff,  whereby  the  defendant  became  liable  to  pay  the 

plaintiff  the  sum  of  1,0002.,  &c. 

Plea,  that  the  defendant  did  not  reside  within  the  said  distance 
from  the  said  premises  No.  28,  Dorset  Crescent,  modo  et  formd ; 
upon  which  issue  was  joined. 

At  the  trial,  before  Bolfe,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  the  plaintiff  and  the  defendant  had 
entered  into  partnership  upon  the  terms  of  the  indenture  set  out  in 
the  declaration  ;  and  that,  after  the  expiration  of  the  three  years, 
the  defendant  went  to  reside  at  No.  44,  Trinity  Square,  Southwark. 
His  residence  was  more  than  two  miles  and  a  half  from  No.  28, 
Dorset  Crescent,  if  measured  by  the  public  thoroughfare  most 
frequented  *by  carriages,  but  if  measured  by  another  public  [*779j 
thoroughfare  along  which  carriages  seldom  passed,  it  was  a  few 
feet  within  the  two  miles  and  a  half.  It  appeared,  however,  that 
this  latter  thoroughfare  was  less  frequented  by  carriages,  in 
consequence  of  there  being  a  toll-gate  on  one  part  of  the  road. 
There  was  no  evidence  that  the  plaintiff  had  sustained  any  damage 
from  the  circumstance  of  the  defendant  residing  at  44,  Trinity 
Square.  It  was  submitted,  on  behalf  of  the  defendant,  first,  that 
the  distance  was  to  be  measured  by  the  most  frequented  road; 
secondly,  that,  as  the  breach  of  covenant  alleged  was  not  the 
practising  as  a  surgeon,  but  merely  the  residing  within  the 
prescribed  distance,  such  a  restraint  was  unreasonable  and  void ; 

B.B. — VOL.  LXXX.  49 


110  1850.    EX.     4  EX.  779—780.  [il.il. 

atktnb      thirdly,  that  the  1,000^.  was  a  penalty,  and  not  liquidated  damages. 

KiNNiBB.  The  learned  Judge  told  the  jury,  that  the  plaintiff  had  a  right 
to  measure  the  distance  by  any  of  the  public  streets  usually 
frequented ;  and  the  jury,  under  his  Lordship's  direction,  found  a 
verdict  for  the  plaintiff  for  1,0002.,  leave  being  reserved  to  the 
defendant  to  move  to  reduce  the  damages  to  Is. 

Hurlstone  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  or  to  reduce  the  damages,  or  to  arrest  the 
judgment : 

First,  the  learned  Judge  misdirected  the  jury,  in  telling  them 
that  the  plaintiff  was  entitled  to  measure  the  two  miles  and  a  half 
by  any  of  the  public  streets  usually  frequented.  The  words  of  the 
covenant,  "  usual  streets  or  ways  of  approach  thereto,*'  mean  such 
streets  or  ways  as  are  usually  traversed,  that  is,  the  ordinary  and 
most  frequented.  The  case  may  be  illustrated  by  other  routes 
more  familiar;  for  instance,  persons  going  from  Westminster 
Bridge  to  Temple  Bar  usually  pass  along  Parliament  Street  and 
by  Charing  Gross,  notwithstanding  there  is  a  shorter  way.  That, 
however,  cannot  be  said  to  be  the  usual  way,  for  it  is  very  little 
t  ♦780  ]  frequented.  The  object  of  *the  parties  was  to  guard  against  the 
distance  being  measured  as  the  crow  flies:  and  they  evidently 
contracted  with  reference  to  such  ways  as  they  then  knew  to  be 
the  most  frequented  public  thoroughfares.  Secondly,  the  only 
breach  alleged  is,  that  the  defendant  resided  within  the  prescribed 
distance ;  but  the  covenant,  so  far  as  it  restrains  the  defendant 
from  residing  in  a  particular  place,  is  unreasonable  and  void. 
Numerous  authorities  have  settled,  that  restraints  of  trade  are  bad, 
unless  particular  in  respect  of  time  and  place,  founded  on  a  good 
consideration,  and  reasonable.  Here  there  is  no  limit  in  respect 
of  the  time  of  the  defendant's  residence  within  the  prescribed 
distance.  He  would  be  prevented  from  residing  there,  not  only 
during  the  plaintiff's  lifetime,  or  if  he  relinquished  practice,  but 
even  after  his  death.  Besides,  the  restriction  is  of  no  benefit 
whatever  to  the  plaintiff,  neither  can  he  sustain  any  injury  from 
the  breach  of  it.  Fareeb,  Ch.  J.,  in  delivering  the  judgment  of 
the  Court,  in  Mitchell  v.  Reynolds  (i),  after  observing  that  a 
condition  of  no  use  to  the  other  party  is  void,  says,  "  Puffendorf 
makes  all  useless  agreements,  as  an  agreement  not  to  wash  one's 
hands,   &c.,  void.      Cui  bono  ?    is  ever  of   great  weight  in  all 

(1)  10  Mod.  130. 
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agreements. "  And  in  Homer  v.  Graves  (i),  Tindal,  Ch.  J.,  says^  Atktks 
**  Whatever  restraint  is  larger  than  the  necessary  protection  of  the  kinnikb. 
party,  can  be  of  no  benefit  to  either :  it  can  only  be  oppressive :  it 
is  in  the  eye  of  the  law  unreasonable."  Thirdly,  the  sum  of  1,060Z. 
must  be  construed  as  a  penalty,  and  not  as  liquidated  damages. 
The  case  falls  within  the  principle  of  Kemble  v.  Farren  (2),  which 
decided,  that,  where  an  agreement  contains  several  stipulations  of 
various  degrees  of  importance  and  value,  a  sum  agreed  to  be  paid 
by  way  of  damage,  for  the  breach  of  any  of  them,  shall  be 
construed  as  a  penalty  and  not  as  liquidated  damages,  even 
though  the  parties  have  in  express  *terms  stated  the  contrary.  [  *78i  1 
That  rule  was  recognised  and  confirmed  by  this  Court,  in  Homei'  v. 
Flintoff{^)y  where  Aldbrson,  B.,  says,  *' The  correct  principle 
appears  to  have  been  laid  down  by  Baylet,  J.,  in  Davies  v. 
Penton{4),  viz.  **  Where  the  sum  which  is  to  be  a  security  for 
the  performance  of  an  agreement  to  do  several  acts,  will,  in  case 
of  breaches  of  the  agreement,  be  in  some  instances  too  large  and  in 
others  too  small  a  compensation  for  the  injury  thereby  occasioned, 
that  sum  is  to  be  considered  a  penalty.'*  Here  the  covenant 
contains  stipulations  of  various  degrees  of  importance;  for 
instance,  the  defendant  agrees  to  endeavour  to  promote  and 
advance  the  business  and  advantage  of  the  plaintifif;  but  it 
never  could  have  been  the  intention  of  the  parties  that  l,000f. 
was  to  be  paid  by  the  defendant  if  he  failed  to  name  the  plaintifif, 
when  asked  by  a  patient  to  recommend  him  a  surgeon.  The 
authorities  are  collected  in  a  note  to  the  case  of  Oainaford  v. 
Griffith  (6). 

(Parke,  B.,  referred  to  Leighton  v.  Wales  (6).) 

Pollock,  C.  B.  : 

There  will  be  no  rule.  We  are  to  collect  the  meaning  of  the 
parties  to  the  deed  from  the  terms  which  they  have  used.  Now  the 
stipulation  is  express,  that  if  the  defendant  shall  practise  or  reside 
within  two  miles  and  a  half  from  No.  28,  Dorset  Crescent,  measuring 
by  the  usual  streets,  he  shall  pay  the  plaintifif  1,000^.  Here  the 
defendant  did  reside  within  that  distance,  measuring  by  one  of  the 
usual  ways,  though  he  was  beyond  it  according  to  another.  I  can 
conceive  many  cases  where  what  may  be  called  private  policy  may 

(1)  33  E.  B.  635  (7  Bing.  743).        (4)  30  B.  B.  298  (6  B.  A  C.  216). 

(2)  31  B.  B.  366  (6  Bing.  141).        (6)  1  Wms.  Saund.  68  c. 

(3)  60  B.  B.  866  {})  M.  &  W.  678).     (6)  3  M.  &  W.  545. 
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Atktns  render  it  necessary  for  a  party  to  guard  against  something  which 
KiKNiEB.  ™fty  ^  easily  converted  into  a  means  of  damage, — ^not  because  the 
act  is  of  itself  injurious,  but  because  it  is  a  sort  of  guard  or  fence,  to 
[  *782  ]  prevent  something  else  which  is  injurious  from  being  *done.  In 
like  manner,  public  policy  has,  for  the  protection  of  the  Bank  of 
England  against  forgery,  rendered  it  criminal  to  make  paper 
bearing  the  same  water-mark  as  Bank  of  England  notes.  The 
making  of  such  paper  is  in  itself  an  indifferent  act;  but,  inasmuch 
as  it  may  afford  facilities  to  forgery,  the  Legislature  has  on  that 
account  prohibited  the  act.  The  same  motives  may  operate  on  the 
mind  of  a  man  in  private  life,  and  induce  him  to  frame  stipulationB 
similar  to  those  which,  it  is  argued,  we  ought  to  construe  as  illegal 
because  unreasonable  and  contrary  to  public  policy. 

Parke,  B.  : 

I  am  of  opinion  that  my  brother  Bolfe  was  right  in  his  view  of 
the  covenant.  The  question  was,  whether  the  defendant  resided 
within  two  miles  and  a  half  from  the  plaintiff's  residence,  measuring 
by  any  of  the  usual  ways  of  communication.  The  rule  laid  down 
in  Leigh  v.  Hind{x),  is,  that  where  there  is  a  stipulation  as  to 
non-residence  within  a  prescribed  distance,  the  true  principle  of 
admeasurement  is  take  the  nearest  mode  of  access,  according  to 
the  existing  state  of  the  streets.  The  object  of  this  covenant  was 
to  prevent  the  defendant  from  residing  within  two  miles  and  a  half 
of  the  plaintiff,  measuring  by  any  of  the  usual  and  ordinary  modes 
of  communication. 

The  next  question  is,  whether  the  declaration  is  bad  upon  the  tnee 
of  it ;  for  if  so,  we  ought  to  arrest  the  judgment.  Now,  the  covenant 
is,  that  the  defendant  will  not  carry  on  the  business  of  a  surgeon 
within  a  limited  distance ;  and  that  is  a  valid  covenant,  according  to 
the  authority  of  Mallan  v.  May  (2).  It  is  not  an  improper  restriction 
that  it  continues  during  the  life  of  the  covenantor,  who  may, 
perhaps,  survive  the  covenantee,  for  that  enables  the  good-will 
of  the  business  to  become  the  subject  of  purchase  and  sale. 
[•788]  Therefore,  the  covenant  not  to  carry  on  business  within  *the 
prescribed  distance  is  valid,  and  the  covenant  not  to  reside  is 
equally  unobjectionable  in  point  of  law.  If  there  had  been  no 
restriction  as  to  carrying  on  the  business  of  a  surgeon,  in  my 
opinion  it  could  not  be  said  that  the  covenant  not  to  reside  was 
void.    It  is  immaterial  whether  the  plaintiff  has  sustained  any 

(1)  33  B.  B.  323  (9  B.  &  C.  774).  (2)  63  B.  B.  708  (11  M.  &  W.  653). 
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damage  or  not  from  the  breach  of  it,  because  the  non-performance      atktnb 
of  the  covenant  imports  damage.    But  the  covenant  not  to  reside      kinnikb. 
has  reference  to  the  benefit  of  the  trade,  and  does  not  apply  to  mere 
residence.    It  being,  therefore,  connected  with  the  covenant  not  to 
carry  on  the  trade,  and  that  being  legal  and  binding,  the  covenant 
not  to  reside  is  legal  and  binding  also. 

The  remaining  question  is,  whether  the  plaintiff  is  entitled  to 
recover  the  full  amount  of  1,000Z.  The  rule  of  law,  as  laid  down  in 
Kemble  v.  Farren^  (which  I  cannot  help  thinking  was  somewhat 
stretched,)  was,  that  although  the  parties  used  the  words  ''  liqui- 
dated damages,"  yet,  when  the  context  was  looked  at,  it  was 
impossible  to  say  that  they  intended  that  the  amount  named  should 
be  other  than  a  penalty,  inasmuch  as  the  agreement  contained 
various  stipulations,  some  of  which  were  capable  of  being  measured 
by  a  precise  sum,  and  others  not;  as,  for  instance,  the  plaintiff 
was  to  pay  the  defendant  a  certain  weekly  salary,  which  was 
capable  of  being  strictly  measured,  and  was  far  below  1,000^  ; 
therefore,  upon  a  reasonable  construction  of  the  covenant,  the 
words  '*  liquidated  damages  "  were  to  be  rejected,  and  the  amount 
treated  as  a  penalty.  That  decision  has  since  been  acted  on  in 
several  cases,  and  I  do  not  mean  to  dispute  its  authority.  There- 
fore, if  a  party  agrees  to  pay  1,0002.  on  several  events,  all  of  which 
are  capable  of  accurate  valuation,  the  sum  must  be  construed  as  a 
penalty,  euid  not  as  liquidated  damages.  But  if  there  be  a  contract 
consisting  of  one  or  more  stipulations,  the  breach  of  which  cannot 
be  measured,  then  the  parties  must  be  taken  to  have  meant  that 
the  sum  agreed  on  was  to  be  liquidated  damages  and  not  a  penalty. 
In  this  *case  there  is  no  pecuniary  stipulation  for  which  a  sum  [  *784  ] 
certain  of  less  amount  than  1,000/.  is  to  be  paid,  but  all  the  stipu- 
lations are  of  uncertain  value.  Possibly  this  may  have  been  a 
very  imprudent  contract  for  the  defendant  to  make ;  but  with  that 
we  have  nothing  to  do.  Upon  the  true  construction  of  the  deed,  the 
amount  is  payable  by  way  of  liquidated  damages,  and  not  as  a  penalty. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  The  case  of  Kemble  v.  Fan-en  was 
rightly  decided,  upon  this  principle,  that  it  was  improbable  and 
absurd  to  suppose  that  the  parties  intended  to  apply  a  penalty  of  a 
large  amount  to  a  particular  stipulation,  which  merely  required 
the  payment  of  a  small  weekly  sum.  If  that  had  been  the  only 
stipulation  in  the  deed,  and  coupled  with  a  penalty  of  1,000Z.,  it 
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Atktns  would,  no  doubt,  have  been  absurd  to  say,  that,  for  the  non-pay- 
KiKMEB.  ment  of  21.  10«.  a  week,  1,0002.  was  to  be  paid.  Then,  if  so  to 
construe  the  covenant  with  respect  to  that  one  stipulation,  if  it  had 
stood  alone,  would  have  been  absurd,  it  follows  that  the  sum  named 
must  be,  with  respect  to  all,  a  penalty  and  not  liquidated  damages. 
So,  in  the  case  of  Homei-  v.  Flintoff,  where  the  defendant  under- 
took to  pay  certain  rates  and  taxes,  the  Court  said,  that  if  the 
stipulation  in  question  had  been  the  only  one,  common  sense  would 
require  that  the  word  '*  penalty  "  should  be  substituted  for  "  liqui- 
dated damages.''  Now,  if  we  apply  the  same  principle  to  any  one 
of  the  stipulations  in  this  case,  we  shall  not  come  to  the  same 
absurdity,  because  all  the  stipulations  require  an  amount  of 
uncertain  damage.  If  the  parties  choose  to  measure  the  breach  of 
any  one  of  the  stipulations  by  10,0002.,  we  cannot  say  that  they  are 
wrong,  inasmuch  as  the  damages  are  uncertain.  Therefore  the 
words  must  be  taken  to  mean  that  the  parties  agree  that  1,000/. 
shall  be  paid  in  case  of  the  breach  of  any  one  of  the  stipulations, 
which  are  of  uncertain  damage. — Then,  with  respect  to  the 
[  *786  ]  restriction  as  to  the  defendant's  'residence,  the  reason  why  he 
should  reside  at  a  distance  is,  that  there  is  a  palpable  benefit  to 
him  in  being  allowed  to  practise  as  a  physician  accoucheur,  which 
might  be  injurious  to  the  plaintiff,  if  the  defendant  resided  too 
near  him.  My  brother  Parke  has  sufficiently  pointed  out  that 
that  there  is  nothing  illegal  in  such  a  stipulation.  Then,  as  to  the 
other  point,  the  plaintiff  has  a  right  to  measure  by  the  usual  ways 
of  communication ;  and  it  might  be  a  question  whether  the  usual 
ways  did  not  include  all  the  ways  of  access. 

Platt,  B.: 

I  also  think  that  my  brother  Bolfe  was  right  in  his  construction 
of  the  covenant.  When  we  refer  to  the  facts,  we  see  why  the 
parties  stipulated  that  the  amount  of  1,0002.  should  be  paid  as 
liquidated  damages,  in  the  event  of  a  breach  of  any  one  of  the 
covenants.  The  defendant  takes  the  plaintiff  into  partnership  for 
the  term  of  three  years,  for  the  purpose  of  introducing  him  to  the 
business,  and  the  plaintiff  pays  4002.  on  executing  the  indenture, 
and  is  to  pay  880/.  more  on  the  termination  of  the  partnership. 
The  three  years  having  expired,  and  the  partnership  being  at  an 
end,  the  1,000/.  was  intended  to  protect  the  plaintiff  from  any 
interference  with  his  business  by  the  defendant ;  for  the  two  sums 
paid  by  the  plaintiff  to  the  defendant,  together  with  interest,  would 
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nearly  amount  to  1,000{.  So  that,  in  the  event  of  the  defendant  atktns 
residing  within  the  prescribed  distance,  which  might  damage  the  einnieb. 
business  of  the  plaintiff,  it  is  stipulated  that  he  shall  be  recouped 
the  money  which  he  has  paid.  Looking,  therefore,  to  the  deed 
itself,  there  appears  reasonable  ground  for  stipulating  that  the 
purchase-money  should  be  returned.  With  regard  to  the  motion 
in  arrest  of  judgment,  I  need  add  nothing  to  the  observations 
made  by  my  learned  brothers.  Then,  with  respect  to  the  other 
objection,  the  distance  is  to  be  measured  by  any  of  the  public  ways 
that  are  ordinarily  used. 

Rule  refused. 


BIRD  AND  Others  v.  BROWN  and  Others  (1).  i849. 

Nov.  14. 
(4  Ex.  786—800 ;  S.  C.  19  L.  J.  Ex.  154 ;  14  Jur.  132 ;  14  L.  T.  399.)  jg^^ 

C.  and  T.,  merchants  at  Liverpool,  sent  orders  to  I.,  a  merchant  at  New        •^«»«  22. 
York,  to  purchase  for  them  certain  goods ;  which  were  accordingly  shipped  ""^ 

by  I.  in  five  vessels  bound  to  Liverpool,  and  consigned  to  0.  and  T.,  who,  1  J 
after  the  receipt  of  the  goods  by  one  of  the  vessels,  stopped  payment  on  the 
7th  of  April,  1846.  I.  had  drawn  bills  for  the  goods  partly  on  C.  and  T., 
and  partly  on  R.  &  Co.,  with  whom  C.  and  T.  had  dealings.  B.  &  Co.,  who 
were  merchants  at  Liverpool,  and  who  also  had  a  house  of  business  at  New 
York,  purchased  there  several  of  the  bills,  which  were  drawn  at  sixty  days' 
sight,  and  were  dated,  some  on  the  28th  of  March,  and  the  rest  on  the  30th. 
On  the  8th  of  May  a.  fiat  in  bankruptcy  issued  against  C.  and  T.  The  four 
other  vessels  arrived  at  Liverpool  respectively  on  the  ai-d,  6th,  6th,  and  9th 
of  May ;  and  immediately  on  the  arrival  of  each,  and  whilst  the  transitus  of 
the  goods  on  board  continued,  B.  &  Co.,  on  behalf  of  I.,  gave  notice  to  the 
master  and  consignees  of  each  ship,  claiming  to  stop  the  goods  in  tranaitu. 

B.  &  Co.  were  not  the  general  agents  of  I.,  nor  had  they  received  from  him 
any  authority  to  make  this  stoppage.    On  the  11th  of  May,  the  assignees  of 

C.  and  T.  made  a  formal  demand  of  the  goods  from  the  master  and  con* 
signees  of  each  of  the  four  ships,  at  the  same  time  tendering  the  freight ; 
but  they  refused  to  deliver  them,  and  on  the  same  day  delivered  the  whole 
to  B.  &  Co.  On  the  next  day,  the  assignees  made  a  formal  demand  of  the 
goods  from  B.  &  Co.,  but  they  refused  to  deliver  them  up,  claiming  title 
under  the  stoppage  t'n  transitu.  On  the  28th  of  April,  L  heard  at  New  York 
that  C.  and  T.  had  stopped  payment ;  and  ou  the  next  day,  he  executed  a 
power  of  attorney  to  H.  of  Liverpool,  authorising  him  to  stop  the  goods  in 
transitu.  This  was  received  by  H.  on  the  13th  of  May,  and  he  on  that  day 
adopted  and  confirmed  the  previous  stoppage  by  B.  &  Co.  L  afterwards 
adopted  and  ratified  all  that  had  been  done  both  by  H.  and  B.  &  Co.  In 
trover  by  the  assignees  of  C.  and  T.  against  B.  &  Co.  :  Held,  first,  that 
there  coiild  be  no  valid  stoppage  in  transitu  after  the  formal  demand  of  the 

(I)  Applied,     Aimworth    v.    Creeke  59  L.  J.  Q.  B.    268;   cited  Ford  v. 

(1868)  L.  R.  4  C.  P.  476,  486,  38  K  J.  Newth  [1901]   1   Q.   B.  683,  692,  70 

C.  P.  58 ;  dist.  BoUon  Partners  v.  Lam-  L.  J.  K.  B.  459,  84  L.  T.  354  ;   dis- 

beH  (1889)   41    Ch.   D.    295,    307,  58  cussed,    Keighley,   Maxsted  dh   Co.   v. 

L.  J.  Ch.  425 ;  dist.  and  appr.  Lyell  v.  Durant  [1901]  A.  C.  240,  248,  263, 264, 

Kennedy  (1889)  14  App.  Chs.  437,  462,  70  L.  J.  K.  B.  662,  84  L.  T.  777.— A.  C. 
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Bird  goods  by  the  asgigneee  on  the  11th  of  May,  and  the  subsequent  deliTefj  ci 

^'  them  to  the  defendants  (1 } ;  secondly,  that  the  ratification  of  the  stoppages  by 

Brown.  j^  ^£^^  ^^  conversion  by  the  defendants,  had  not  the  effect  of  altering 

retrospectiyely  the  ownership  of  the  goods,  which  had  already  rested  in  the 

plaintiffs. 

This  was  an  action  of  trover.  In  the  first  count  of  the  declara- 
tion, the  plaintiffs  declared  on  the  possession  of  the  banlcmpts 
before  their  bankruptcy ;  and  in  the  second,  on  their  own  possession 
as  assignees ;  and  in  both,  the  conversion  was  laid  after  the  bank- 
ruptcy. The  defendants  pleaded,  first,  Not  guilty.  Secondly,  to 
the  first  count,  a  denial  of  the  possession  of  the  bankrupts.  Thirdly, 
to  the  same,  a  denial  of  the  goods  being  the  property  of  the  plaintiffs 
as  assignees.  Fourthly,  to  the  last  count,  a  denial  of  the  possession 
of  the  plaintiffs  as  assignees ;  on  which  pleas  issues  were  joined. 
At  the  trial,  before  Cresswell,  J.,  at  the  Liverpool  Summer  Assize, 
1849,  a  verdict  was  found  for  the  plaintiffs,  damages  10,142Z.  Is.  4d., 
subject  to  a  case,  the  material  part  of  which  is  as  follows : 

The  plaintiffs  are  the  assignees  of  Messrs.  Game  and  Telo, 
against  whom  a  Jiat  in  bankruptcy  issued  on  the  8th  of  May,  1846. 
Messrs.  Carne  and  Telo,  before  their  bankruptcy,  were  merchants 
in  Liverpool.  The  defendants  are  also  merchants  in  Liverpool. 
[  ♦787  ]  trading  under  the  firm  of  Brown,  *Shipley  &  Co.  On  the  8rd  of 
March,  1846,  Messrs.  Carne  and  Telo  sent  to  Charles  lUins,  a 
merchant  at  New  York,  extensive  orders  to  purchase  for  them  com, 
flour,  tallow,  and  other  articles.  In  pursuance  of  these  orders, 
Illins  made  purchases  to  the  amount  of  about  14,000Z.,  and  shipped 
the  goods  by  five  vessels  bound  to  Liverpool,  namely,  two  vessels, 
each  called  the  Ashburton,  and  three  others,  respectively  called  the 
Europe,  the  New  York,  and  the  Hottinguer.  These  were  general 
vessels,  and  by  the  bills  of  lading  the  goods  were  made  deliverable 
to  Messrs.  Carne  and  Telo,  or  order,  and  invoices  were  signed  by 
Illins,  headed,  "  Shipped  by  undersigned,  p.  order  and  for  account 
of  Messrs.  Carne  and  Telo."  The  shipments  were  all  made  in 
March,  1846.  The  goods  shipped  on  board  the  Hottinguer  were 
received  by  Messrs.  Carne  and  Telo  early  in  AprU,  1846,  and  have 
been  sold  by  them,  and  the  proceeds  have  become  part  of  their 
general  estate.  On  the  7th  of  April  Messrs.  Carne  and  Telo  stopped 
payment*  On  the  16th  the  bills  of  lading  for  the  goods  shipped  on 
board  the  Europe  were  received  by  them,  and  on  the  4th  of  May 
the  bills  of  lading  of  those  shipped  on  board  the  vessels  called  the 
Ashburton,  and  also  of  those  on  board  the  New  York,  were  received 
(1)  Sale  of  Goods  Act,  1S9^,  s.  45  (6\ 
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by  them.  Illins,  puranant  to  directions  from  Messrs.  Carne  and  Bird 
Telo,  drew  bills  of  exchange  in  payment  of  the  several  shipments,  BRowy. 
partly  on  Messrs.  Carne  and  Telo,  and  partly  on  the  firm  of 
Richards,  Little  &  Co.,  with  whom  Messrs.  Came  and  Telo  had 
dealings.  These  bills  were  sold  by  lUins,  in  the  usual  course  of 
business,  on  the  Exchange  at  New  York,  and  rather  more  than 
one  half  such  bills  were  purchased  by  the  defendants'  house  at 
New  York.  The  bills  were  dated,  some  on  the  28th,  and  the  rest 
on  the  80th  of  March,  1846,  and  were  all  payable  sixty  days  after 
sight.  These  bills  were  transmitted  to  the  defendants'  house  at 
Liverpool  for  collection,  and  reached  the  defendants'  hands  on  the 
16th  of  April,  and  on  presentation  were  all  dishonoured. 

The  Europe  arrived  at  Liverpool  on  the  Brd  of  May,  one  of  the       [  788  ] 
Ashburtans  on  the  6th  and  the  other  on  the  6th  of  May,  and  the 
New  York  on  the  9th  of  May. 

After  Messrs.  Carne  and  Telo  had  stopped  payment,  and  whilst  they 
were  insolvent,  and  whilst  the  goods  remained  on  board  the  said  respec- 
tive ships  undelivered,  and  whilst  their  transitus  continued,  the  follow- 
ing notices  were  served  and  delivered,  on  the  respective  days  they  bear 
date,  to  the  respective  persons  addressed  therein :  that  is  to  say,  on  the 
4th  of  May  the  following  notice  was  served  by  the  defendants  on  the 
master  of  the  Europe  and  the  consignees  of  the  same  vessel  respectively : 

"  Liverpool,  4th  of  May,  1846. 

''  To  the  Master  of  the  ship  Europe,  of  New  York,  and  the 

Consignees  of  said  vessel. 

"We  hereby,  on  behalf  of  Charles  lUins,  of  New  York,  stop 

in  transitu  and  demand  delivery  from  you  of  7,916  bushels  of  wheat 

and  600  salted  hides,  shipped  on  board  your  vessel  at  New  York  by 

the  said  Charles  Illins,  and  consigned  to  Messrs.  Carne  and  Telo, 

of  Liverpool,  they  having  stopped  payment,  and  being  unable  to  pay 

their  engagements.    And  we  hereby  give  you  notice,  on  behalf  of 

the  said  Charles  Illins,  that  if  you  deliver  the  said  goods  to  any  other 

persons  than  ourselves,  as  his  agents,  you  will  be  held  answerable  for 

all  consequences.    And  we  hereby  offer  and  agree,  that,  on  delivery 

of  the  said  goods  to  us,  we  will  indemnify  and  save  you  harmless 

from  the  claims  of  all  other  persons,  and  all  charges  and  expenses. 

"  Yours  respectfully, 

"Brown,  SrapLBY  &  Co." 

And  on  the  6th,  7th,  and  9th  of  May  respectively,  the  defendants 
served  on  the  masters  and  consignees  of  the  two  veseels  called 
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Bird        Athbu/rton  and  the  New  York^  similar  ^notices,  mutatis  mutandis. 

Brown.      ^^^  respect  to  the  goods  shipped  by  Illins  on  board  those  vessels. 

[  ♦yyQ  ]  On  the  8th  of  May,  the  goods  shipped  on  board  the  Europe  and 

one  of  the  Ashburtans,  remaining  still  on  board,  a  demand  was 
made  on  the  captains  and  consignees  of  these  vessels  respectively, 
by  Messrs.  Came  and  Telo,  for  the  delivery  of  such  goods  to  them, 
and  the  freight  due  in  respect  of  such  goods  was  at  the  same  time 
tendered  to  the  captains  and  consignees  respectively,  but  delivery 
was  refused.  On  the  11th  of  May,  the  goods  shipped  in  the 
Europe^  the  two  Ashburtons,  and  the  New  York  remaining  still  on 
board,  a  demand  was  made  on  the  captains  and  consignees  of  these 
vessels  respectively,  by  the  plaintiff  Bird,  the  official  assignee  of 
the  estate  of  Messrs.  Carne  and  Telo,  for  the  delivery  of  such 
goods  to  the  assignees;  and  the  freight  due  in  respect  of  such 
goods  was  at  the  same  time  tendered  to  the  captain  and  consignees 
respectively,  but  delivery  was  refused.  The  defendants  on  the 
11th  of  May  obtained  possession  of  the  respective  shipments,  in 
consequence  of  their  said  notices.  On  the  12th  of  May  a  demand 
was  made  on  the  defendants  by  the  plaintiff  Bird,  as  assignee,  for 
delivery  to  the  said  assignees  of  the  said  shipments  received  by  the 
defendants,  but  delivery  was  refused.  On  the  28th  of  April  Illins 
received  intelligence  of  the  stoppage  of  Carne  and  Telo,  and  on 
the  29th  of  April  he  executed  a  power  of  attorney  in  favour  of 
Mr.  Joseph  Hubback,  of  Liverpool,  merchant,  authorising  him  to 
stop  the  goods  in  transitUj  and  to  hold  them  for  the  benefit  of  the 
defendants  and  the  other  holders  of  his  dishonoured  drafts  on  Came 
and  Telo ;  and  on  its  receipt,  on  the  18th  of  May,  the  said  Mr.  Hub- 
back  adopted  and  confirmed  the  defendants'  said  stoppage  in  transitu 
of  the  goods  in  question  in  this  cause ;  and  Illins,  on  hearing  of  the 
said  stoppage  and  adoption,  and  long  before  the  commencement  of 
this  suit,  ratified,  confirmed,  and  adopted  both  the  said  stoppage  and 

[  *790  ]       the  said  adoption  thereof.  *The  defendants,  at  the  time  of  the  serving 

the  above  notices  respectively,  were  not  the  general  agents  of  Illins. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs 

are  entitled  to  recover  the  value  of  the  said  shipments  in  this  action. 

Cowling  argued  for  the  plaintiffs  in  last  Michaelmas  Term 
(November  14) : 

The  plaintiffs  are  entitled  to  recover.  On  the  11th  of  May  they 
demanded  the  goods  and  tendered  the  freight,  so  that  a  right  of 
action  then  vested  in  them:  and  the  question  is,  whether  that 
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right  was  divested  by  the  subsequent  stoppage  in  transitu.  Now,  bird 
the  defendants  were  not  the  agents  of  Illins,  nor  had  they  received  bbowk. 
from  him  any  authority  to  stop  the  goods  in  transitu ;  and  Hubback 
was  not  in  a  situation  to  make  any  valid  stoppage,  for  he  did  not 
receive  his  authority,  or  act,  until  the  18th,  at  which  time  the 
transitus  was  at  an  end.  The  confirmation  of  the  defendants* 
stoppage  could  have  no  e£fect.  The  doctrine,  Omnis  ratikahitio 
retrotrahitur  et  mandate  aquiparatur,  does  not  apply  to  cases  of 
this  kind.  Independently  of  authority,  it  would  be  prejudicial  to 
commercial  transactions  to  allow  ratification  to  have  such  an  effect. 
The  real  motive  of  the  defendants  in  making  the  stoppage  was  not 
to  protect  Illins,  but  their  own  interest,  they  having  purchased 
some  of  the  bills.  Where,  indeed,  a  party  acting  ministerially  does 
some  act,  which,  unless  sanctioned  by  another,  would  be  a  trespass, 
a  subsequent  ratification  by  that  other  will  exonerate  him.  But 
that  has  no  application  to  this  case,  because  here  the  party  pur- 
porting to  be  the  agent,  by  stopping  the  goods  in  transitu,  does 
something  contrary  to  what  the  principal  has  done  before.  It  is 
like  the  case  of  an  informal  notice  to  quit,  which  cannot  be 
rendered  valid  by  any  subsequent  recognition:  Right  v.  Cuthell  (i). 
There  the  notice  was  signed  by  two  only  of  three  joint  tenants,  the 
proviso  in  *the  lease  requiring  it  to  be  under  their  respective  [  *79i  ] 
hands ;  and  it  was  'held,  that  the  notice  being  one  to  defeat  an 
estate,  in  order  to  be  good  it  ought  to  be  binding  on  all  the  parties 
at  the  time  it  was  given,  and  not  to  depend  for  its  validity  in  part 
upon  any  subsequent  recognition  by  one  of  them.  The  same 
principle  applies  here:  the  property  vested  in' the  consignees,  and 
if  it  is  to  be  divested  by  the  act  of  another,  the  parties  to  be  affected 
by  that  act  ought  to  know  whether  it  is  authorised.  Where  a 
notice  to  quit  is  given  by  an  unauthorised  agent,  a  subsequent  recog- 
nition of  his  authority  by  the  landlord  will  not  render  the  notice 
valid :  Doe  d.  Mann  v.  Walters  (2).  Another  reason  why  the 
doctrine  of  ratification  will  not  apply  is,  that  the  interests  of  third 
persons  are  affected  by  it.  In  4  Inst.  817,  Lord  Coke  says :  "  By 
the  common  law,  he  that  receive th  a  trespasser  (3),  and  agreeth  to  a 
trespass  after  it  [be]  done,  is  no  trespasser,  unless  the  trespass  was 
done  to  his  use  or  for  his  benefit,  and  then  his  agreement  subse- 
quent amounteth  to  a  commandment,   for  in  that  case   Omnis 

(1)  7  B.  £.  752  (5  East,  491).  original  report,  which  also  gives  *'  is" 

(2)  34  B.  R  522  (10  B.  &  0.  626).         for  •*  be  "  in  the  next  line.— F.  P. 
(U)  Misprinted    ''trespass''   in  the 
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Bird  ratihabitio  retrotrahitur  et  mandato  aqviparatur.''  Besides,  how 
Brown.  could  it  be  known  whether  the  act  of  the  defendants  would  be 
ratified  or  not?  And  on  that  ground  the  case  falls  within  the 
principle  of  the  decision  in  Waring  v.  Dewberry  (i).  In  the  case 
of  perishable  goods,  are  they  to  remain  and  rot  until  notice  of 
confirmation  is  received?  Besides,  ratification  would  render  the 
captain  a  wrong  doer  by  relation ;  but  in  Butler  and  Baker's  case  (i) 
it  was  said,  that  "  no  relation  shall  make  that  tortious  which  was 
lawful ;  for  relations  are  fictions  in  law,  which  will  never  do  wrong.** 
The  point  was  raised,  but  not  decided,  in  Whitehead  v.  Anderson  (3), 
and  NichoUs  v.  Le  Feuvre  (4),  and  slightly  alluded  to  in  Bailey  v. 
CnlverweU{5). 

[  792  ]  Crompton  {Heath  with  him),  for  the  defendants : 

First,  the  stoppage  in  transitu  by  Hubback,  on  the  18th  of  May, 
operated  on  the  property  so  as  to  keep  alive  the  vendor's  right,  and 
prevent  the  vendees  from  getting  an  indefeasible  right  of  posses- 
sion. The  language  of  Tindal,  Ch.  J.,  in  NichoUs  v.  Le  Feurre  (6K 
shows  that  there  may  be  a  ratification  of  an  illegal  act  after  a  right 
of  action  has  vested.  The  nature  of  a  vendee's  right  is  explained  by 
Bayley,  J.,  in  Bhxam  v.  Sanders (7).  A  stranger  maybe  permitted 
to  interfere  in  a  case  like  the  present ;  for,  knowing  the  consignor, 
he  is  certain  that  the  act  will  be  ratified.  In  all  the  cases  as  to  the 
vesting  of  some  right  for  a  particular  period,  and  the  preventing  of 
some  other  right  from  becoming  absolute,  the  interest  of  third 
parties  must  to  some  extent  be  interfered  with.  This  case  falls 
within  the  rule,  and  not  within  the  exception.  Bailey  v.  Ctdrer- 
ivell{6)  shows  that  the  doctrine  of  ratification  is  applicable  to 
mercantile  transactions.  Baylby,  J.,  there  says,  that  '*  there  are 
cases  innumerable  establishing  that  the  subsequent  ratification  of 
an  act  done  by  an  agent  relates  back  to  the  time  when  it  was 
done/'  In  modern  times  the  doctrine  of  ratification  has  been 
extended,  so  as  to  defeat  a  vested  right  of  action:  Bwon  v. 
Denman  (8),  Whitehead  v.  Taylor  (9).  An  entry  by  a  stranger, 
without  authority,  is  good  to  take  advantage  of  a  condition,  if  it 
be  afterwards  assented  to :  Fitchet  v.  Adams  (lo).    This  case  is  the 

(1)  1  Str.  97.  (6)  2  Biog.  N.  C.  81. 

(2)  3  Co.  Rep.  29  b.  (7)  28  B.  B.  519  (4  B.  &  C.  Ml). 

(3)  60  B.  B.  819  (9  M.  &  W.  618).  (8)  76  B.  B.  554  (2  Ex  167). 

(4)  2  Bing.  N.  C.  81 ;  8.C.2  Scott,  (9)  50  B.  R  385  (10  Ad.  ft  El.  210). 
146.  (10)  2  Str.  1128. 

(5)  8  B.  &  C.  448. 
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same  in  principle.    There  an  estate  was  created  defeasible  on  some        Bird 
act  being  done ;  here  there  was  a  vested  right  of  possession  of  the      brown. 
goods,  subject  to  its  being  under  certain  circumstances  defeated  by 
the  act  of  the  vendor. 

(Parke,  B.  :  Mr.  Justice  Story,  in  his  book  on  Agency  (i),  says, 
**  that  the  cases  on  this  subject  are  not  entirely  in  harmony  with 
each  other.") 

Reference    is    there  (i)  made   to    the    Year  Book,   7   Hen.  IV.,       [*793] 

pi.  85,  where  it  is  said,  '*  A  party  justified  as  bailiff,  taking  a  heriot 

for  services  due  to  the  lord ;   and  the  issue  was  on  the  point,  that 

he  was  not  bailiff;    and  it  was  held,  that  if  he  took  the  heriot, 

claiming  property  therein  for  himself,  the  subsequent  agreement  of 

the  lord  would  not  amount  to  a  ratification,  making  him  bailiff  at 

the  time.    But  if  he  took  at  the  time  as  bailiff  of  the  lord,  and  not 

for  himself,  without  command   of  the   lord,  yet  the  subsequent 

ratification  made  good  his  act,  and  made  him  bailiff  at  the  time." 

The  maxim  Ovmis  ratihabitio  retrotrahitur,  &c.,  has  been  applied 

to  contracts  of  insurance :  Hagedoiti  v.  Oliverson  (2),  Wolff  y.  Horn- 

castle  (3),  Routh  v.  Thompson  (4).    Also  to  contracts  for  the  purchase 

of  goods  within  the  Statute  of  Frauds  :  Maclean  v.  Dxmn  (6). 

(Parke,  B.,  referred  to  Hxdl  v.  PickersgiU  (6).) 

The  rule  is  thus  stated  by  Tindal,  Ch.  J.,  in  Wilson  v.  Tumman  (7) : 
''  That  an  act  done  for  another,  by  a  person  not  assuming  to  act 
for  himself  but  for  such  other  person,  though  without  any  pre- 
cedent authority  whatever,  becomes  the  act  of  the  principal  if 
subsequently  ratified  by  him,  is  the  known  and  well-established 
rule  of  law.  In  that  case  the  principal  is  bound  by  the  act,  whether 
it  be  for  his  detriment  or  his  advantage,  and  whether  it  be  founded 
on  a  tort  or  a  contract,  to  the  same  extent  as  by,  and  with  all  the 
consequences  which  follow  from,  the  same  act  done  by  his  previous 
authority."  No  doubt  the  act  done  must  be  for  the  benefit  of  the 
principal :  Wilson  v.  Barker  (8) ;  and  if  so,  his  subsequent  recog- 
nition renders  it  valid  by  relation :  Ooodtitle  v.  Woodward  (9).    Upon 

(1)  Sect.  246,  n.  2.  (6)  21  B.  B.  598  (1  Brod.  &  B.  282 ; 

(2)  16  B.  B.  317  (2  M.  &  S.  485).  S.  C,  3  Moo.  612). 

(3)  4  B.  B.  808  (1  Bos.  A  P.  317).  (7)  64  B.  B.  770  (6  Man.  &  G.  236 ; 

(4)  10  B.  B.  639  (13  East,  274).  S.  C,  6  Soott,:N.  B.  894). 

(5)  29  B.  B.  714  (4  Bing.  722;  S,  C,  (8)  4  B.  &  Ad.  614. 
1  Moo.  &  P.  761).  (9)  3  B.  &  Aid.  689. 
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Bird  that  rule  some  exceptions  have  been  engrafted ,  bat  they  resolve 
Brown.  themselves  chiefly  into  questions  *of  notices  to  quit:  Right  v. 
[  ♦yQi  ]  CtUheU  (i),  Doe  d.  Mann  v.  Walters  (2).  The  same  principle  governs 
those  cases  as  that  of  a  demand  and  refusal,  which,  in  order  to 
vest  a  right  of  action,  must  be  made  by  an  authorised  person,  and 
not  by  a  stranger:  Coore  v.  Callaway (d),  Solomans  v.  Dawes {*), 
Coles  V.  Bell  (5).     [He  also  referred  to  Siffken  v.  Wray  (6).] 

Secondly,  assuming  that  the  stoppage  by  Hubback  was  insufficient, 
the  facts  show  a  ratification  of  the  stoppage  by  Illins  before  the 
transitus  was  at  an  end.  There  is  no  authority  to  the  effect  that  a 
demand  of  goods  by  a  consignee,  and  refusal  by  the  captain, 
operates  as  a  delivery.  The  stoppage  in  transitu  restored  to  the 
owner  his  right  of  possession,  and  placed  him  in  the  same  situation 
as  if  he  had  not  parted  with  the  goods :  Clay  v.  Harrison  (7).  In 
Smith  V.  Ooss  (8),  Lord  Ellenborouoh  ruled,  that  the  right  of  a 
consignor  to  stop  goods  in  transitu  was  not  divested  by  the  goods 
while  in  their  transit  being  attached  by  process  out  of  the  Court  of 
the  Mayor  of  London  at  the  suit  of  a  creditor  of  the  consignee. 
So,  where  goods  were  consigned,  but,  the  duties  not  being  paid, 
were  lodged  in  the  King's  stores.  Lord  Kbnyon  ruled  that  the 
consignor  might  stop  them  in  transitu  before  they  were  actually 
sold  :  Northey  v.  Field  (9).  It  is  clear,  from  the  case  of  Jackson  v. 
Nichol  (10),  that  a  mere  demand  by  the  vendee,  without  any  delivery 
before  the  voyage  has  completely  terminated,  will  not  deprive  the 
consignor  of  his  right  of  stoppage.  [He  also  referred  to  Bryans  v. 
Nix  (Ji),  and  Abbott  on  Shipping,  p.  884,  8th  edit.] 

Cowling,  in  reply,  argued  that  the  stoppage  was  ineffectual, 

[  *795  ]      inasmuch  as  the  parties  stopping  had  no  title  at  the  *time  of  the 

stoppage,  but  were  mere  strangers,  and  that  the  ratification  by 

Illins  did  not  take  place  until  after  the  rights  of  the  consignees  had 

vested. 

(Pollock,  C.  B.,  referred  to  Jacob's  Law  Diet.,  tit.  **  Belation.'*) 

Cur,  adt\  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(1)  7  E.  E.  762  (5  East,  491).  (7)  34  E.  E.  334  (10  B.  &  C.  99). 

(2)  34  E.  E.  522  (10  B.  &  0.  626).  (8)  10  E.  E.  684  (1  Camp.  282). 

(3)  1  Esp.  115.  (9)  2  Esp.  613. 

(4)  Id.  83.  (10)  50  E.  E.  777  (5  Bing.  N.  C. 

(5)  10  E.  E.  731  (1  Camp.  479,  «.).  608 ;  8,  C.  1  Scott,  577). 

(6)  6  East,  371.  (11)  51  E.  E.  819  (4  M.  &  W.  775). 
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BoLFE,  B.  (1) :  Bird 

V, 

This  was  an  action  of  trover  to  recover  the  value  of  several  Brown. 
cargoes  of  corn  and  other  goods,  sent  from  New  York  to  this  country. 
It  was  tried  at  Liverpool,  and  a  verdict  was  found  for  the 
plaintiffs,  subject  to  our  opinion  on  a  case  reserved.  The  case 
was  argued  before  us  last  Term,  when  the  material  facts  appeared 
to  be  as  follows :  Carne  and  Telo,  merchants  at  Liverpool,  early  in 
1846  sent  out  extensive  orders  to  Charles  Illins,  a  merchant  at  New 
York,  to  purchase  for  them  corn,  flour,  tallow,  and  other  articles. 

In  pursuance  of  these  orders,  Illins  made  purchases  to  the  amount 
of  about  14,0002.,  and  shipped  the  goods  by  five  vessels  bound  to 
Liverpool,  namely,  two  vessels  each  called  the  Ashburton,  and 
three  others,  called  respectively  the  Europe^  the  New  York,  and 
the  Hottinguer.  These  were  all  general  vessels,  and  the  goods 
were  consigned  to  Messrs.  Carne  and  Telo. 

The  shipments  were  all  made  in  the  month  of  March,  1846. 
The  goods  shipped  by  the  Hottinguer  were  received  by  Carne  and 
Telo  before  the  7th  of  April,  1846,  on  which  day  they  stopped 
payment.  Illins,  pursuant  to  directions  from  Carne  and  Telo,  had 
drawn  bills  for  the  goods,  partly  on  Carne  and  Telo  themselves, 
partly  on  a  firm  of  Richards,  Little  &  Co.,  with  whom  Carne  and  Telo 
had  dealings.  The  defendants,  who  are  merchants  at  Liverpool,  and 
who  also  have  a  house  of  business  at  New  York,  purchased  there 
several  of  the  bills  so  drawn  by  Illins,  *to  the  amount  of  about  [  *796  ] 
7,000Z. ;  and  those  bills  were  remitted  in  regular  course  to  them  at 
Liverpool.  The  bills  were  all  drawn  at  sixty  days'  sight,  and  were 
dated,  some  on  the  28th  of  March,  the  rest  on  the  80th. 

On  the  8th  of  May  s,Jiat  in  bankruptcy  issued  against  Carne  and 
Telo,  and  they  were  duly  found  bankrupts,  and  the  plaintiffs  are 
their  assignees.  The  Europe  arrived  at  Liverpool  on  the  8rd  of 
May,  one  of  the  Aahbiii'tons  on  the  6th,  the  other  on  the  6th,  and 
the  New  York  on  the  9th ;  and  immediately  on  the  arrival  of  each 
of  these  ships,  and  while  the  ti-ansittis  of  the  goods  on  board  con- 
tinued, the  defendants,  on  behalf  of  Illins,  gave  notice  to  the 
master  and  consignees  of  each  ship,  claiming  to  stop  the  goods  in 
transitu.  The  defendants  were  not  agents  of  Illins,  nor  had  they 
received  from  him  any  authority  to  make  this  stoppage.  On  the 
11th  of  May  the  plaintiff  Bird,  as  official  assignee  of  Carne  and  Telo, 
made  a  formal  demand  of  the  goods  from  the  master  and  consignee 

(1)  According  to  the  Law  Journal  deliyered  by  Parke,  B.  According  to 
and  Law  Times,  this  judgment  was      the  Jurist,  by  Pollock,  C.B. — ^F.  P. 
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BiiD        of  each  of  the  four  ships,  at  the  same  time  tendering  the  freight 

Brown.       ^^^  goods  were  then  still  on  board  undelivered,  but  the  master 

and  consignees  refused  to  deliver  the  goods  to  the  plaintiffs,  and, 

on  the  same  day,  delivered  the  whole  of  them  to  the  defendants. 

On  the  next  day  the  plaintiff  Bird  made  a  formal  demand  of  ihe 
goods  from  the  defendants,  but  they  refused  to  deliver  up  the  same, 
claiming  title  under  the  stoppage  in  tramitu.  On  the  28th  of  April, 
lUins  heard  at  New  York  that  Came  and  Telo  had  stopped  payment, 
and  on  the  next  day  he  executed  a  power  of  attorney  to  Joseph 
Hubback  of  Liverpool,  authorising  him  to  stop  the  goods  in  transitu. 
This  was  received  by  Hubback  on  the  18th  of  May,  and  he  on  thai 
day  adopted  and  confirmed  the  previous  stoppage  by  the  defendants. 
Illins  afterwards,  and  long  before  the  commencement  of  this  action, 
adopted  and  ratified  all  which  had  been  done  both  by  Hubback  and 
the  defendants. 
[  797  ]  Xhe  only  point  for  our  decision  is,  whether  the  title  of  Came  and 

Telo  had  been  divested  by  the  stoppage  in  transitu ;  for  if  not,  then 
undoubtedly,  the  goods  belonged  to  the  plaintiffs  as  their  assignees ; 
and  as  there  was  a  clear  conversion  by  the  defendants,  the  plaintiffs 
would  be  entitled  to  recover.  Mr.  Crampton,  for  the  defendants, 
made  two  points :  first,  that  there  was  a  good  stoppage  on  the  ISth, 
under  the  power  to  Hubback;  and,  secondly,  if  that  be  not  so, 
still  that  the  subsequent  ratification  by  Illins  made  the  previous 
stoppages  by  the  defendants  good. 

As  to  the  first  point,  we  are  of  opinion  that  there  could  be  no 
valid  stoppage  in  transitu,  after  the  formal  demand  of  the  goods  by 
Bird  on  the  11th  of  May,  and  the  subsequent  delivery  of  them  to 
the  defendants.  The  goods  had  then  arrived  at  Liverpool,  and 
were  ready  to  be  delivered  to  the  parties  entitled.  Bird,  on  behalf 
of  the  assignees,  demanded  the  goods,  and  tendered  the  amount 
due  for  the  freight.  Assuming  that  there  had  been  no  previous 
stoppage  in  transitu,  the  masters  of  the  several  ships  were  there- 
upon bound  to  deliver  up  the  goods  to  Bird,  as  representing  Came 
and  Telo,  and  they  could  not,  by  their  wrongful  detainer  of  them  and 
delivering  them  over  to  other  parties,  prolong  the  transitus,  and  so 
extend  the  period  daring  which  stoppage  might  be  made.  The 
transitvs  was  at  an  end  when  the  goods  had  reached  the  port  of 
destination,  and  when  the  consignees,  having  demanded  the  goods 
and  tendered  the  amount  of  the  freight,  would  have  taken  them  into 
their  possession  but  for  a  wrongful  delivery  of  them  to  other  parties. 

On  this  part  of  the  case  we  never  entertained  any  doubt.    The 
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other  point,  namely,  whether  the  several  stoppages  by  the  defen-        Bird 

dants,  before  the  11th  of  May,  without  any  previous  authority  from      browk. 

Illins,  were  made  good  by  his  subsequent  ratification  of  what  had 

been  done,   appeared  to  us  one  of  more   nicety;    but    on  full 

consideration,  we  are  of  *opinion  that  here  too  the  defendants       [  *798  ] 

must  fail.    In  the  first  place,  the  power  of  attorney  to  Hubback, 

and  his  subsequent  confirmation  of  the  acts  of  the  defendants,  may 

be  laid  out  of  our  consideration.     The  authority  to  Hubbaok  was 

no  doubt  executed  by  Illins  while  the  goods  were  in  transitu ;  but 

that  is  not  material,  unless  the  stoppage  itself  took  place  pending 

the  transitus ;  and,  so  far  as  Hubback  is  concerned,  that  certainly 

was  not  the  case,  for  he  did  not  receive  his  authority  nor  attempt 

to  act  in  the  matter  till  the  18th,  that  is,  not  till  the  day  after  the 

conversion  complained  of  in  this  action.    It  is  true  that  he  then, 

so  far  as  he  lawfully  could,  adopted  and  ratified  the  acts  of  the 

defendants,  but  this  was  afterwards,  and  before  the  commencement 

of  this  action,  done  by  Illins  himself ;  and  so,  if  such  ratification  is 

good,  there  is  no  necessity  for  relying  on  the  ratification  of  Hubback, 

This,  therefore,  brings  us  to  the  real  question,  which  is,  whether 

the  ratification  by  Illins,  after  a  conversion  by  the  defendants,  can 

have  the  efifect  of  altering  retrospectively  the  ownership  of  the 

goods,  so  as  to  prevent  the  plaintiffs  from  saying  that  the  goods 

were  theirs  at  the  time  of  the  conversion,  which,  if  no  subsequent 

ratification  had  occurred,  certainly  were  theirs  at  that  time,  and 

would  have  so  continued.    We  are  of  opinion  that  the  ratification 

by  Illins  had  no  such  effect.      The  doctrine,    Omnia  ratihabitio 

retrotrahitiir  et  mandato  aquiparatuVy  is  one  intelligible  in  principle, 

and  easy  in  its  application,  when  applied  to  cases  of  contract.    If 

A.  B.,  unauthorised  by  me,  makes  a  contract  on  my  behalf  with 

J.  B.,  which  I  afterwards  recognise  and  adopt,  there  is  no  difficulty 

in  dealing  with  it  as  having  been  originally  made  by  my  authority. 

J.  S.  entered  into  the  contract  on  the  understanding  that  he  was 

dealing  with  me,  and  when  I  afterwards  agreed  to  admit  that  such 

was  the  case,  J.  S.  is  precisely  in  the  condition  in  which  he  meant 

to  be ;  or,  if  he  did  not  believe  A.  B.  to  be  acting  for  me,  *his      [  *799  ] 

condition  is  not  altered  by  my  adoption  of  the  agency,  for  he  may 

sue  A.  B.  as  principal,  at  his  option,  and  has  the  same  equities 

against  me,  if  I  sue,  which  he  would  have  had  against  A.  B.  (i). 

(1)  Seethe  reference  to  this  passage  part  from  the  words   *'or  if  he  did 

by   Lord   Macnaqhten    and    Lord  not*'  etc.  is  not  found  in  the  Law 

Davey,  [1901]  A.  0.  pp.   248,    284,  Journal  report.— F.  P. 
where  it  is  pointed  out  that  the  latter 
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Bird  In  cases  of  tort,  there  is  more  difficulty.    If  A.  B.,  professing  to 

Bbow».  ftct  by  my  authority,  does  that  which  primd  facie  amounts  to  a 
trespass,  and  I  afterwards  assent  to  and  adopt  his  act,  there  he  is 
treated  as  having  from  the  beginning  acted  by  my  authority,  and  I 
become  a  trespasser,  unless  I  can  justify  the  act,  which  is  to  be 
deemed  as  having  been  done  by  my  previous  sanction.  So  far 
there  is  no  difficulty  in  applying  the  doctrine  of  ratification  even  in 
cases  of  tort.  The  party  ratifying  becomes  as  it  were  a  trespasser 
by  estoppel;  he  cannot  complain  that  he  is  deemed  to  have 
authorised  that  which  he  admits  himself  to  have  authorised. 

But  the  authorities  go  much  further,  and  show  that  in  some 
cases  where  an  act  which,  if  unauthorised,  would  amount  to  a 
trespass,  has  been  done  in  the  name  and  on  behalf  of  another,  but 
without  previous  authority,  the  subsequent  ratification  may  enable 
the  party  on  whose  behalf  the  act  was  done,  to  take  advantage  of  it 
and  to  treat  it  as  having  been  done  by  his  direction.  But  this 
doctrine  must  be  taken  with  the  qualification,  that  the  act  of 
ratification  must  take  place  at  a  time,  and  under  circumstances, 
when  the  ratifying  party  might  himself  have  lawfully  done  the  act 
which  he  ratifies.  Thus,  in  Lord  Audky's  case  (i),  a  fine  with 
proclamation  was  levied  of  certain  land,  and  a  stranger  within  five 
years  afterwards,  in  the  name  of  him  who  had  right,  entered  to 
avoid  the  fine.  After  the  five  years,  and  not  before,  the  party  who 
had  the  right  to  the  land  ratified  and  confirmed  the  act  of  the 
stranger.     This  was  held  to  be  inoperative  ;  though  such  ratification 

[  •800  ]  within  the  five  years  would  probably  have  *been  good.  Now,  the 
principle  of  this  case,  which  is  reported  in  many  books,  and  is 
cited  with  approbation  by  Lord  Coke,  in  Margaret  Podger^s  case  (2), 
appears  to  us  to  govern  the  present.  There  the  entry,  to  be  good, 
must  have  been  made  within  the  five  years :  it  was  made  within 
that  time,  but  till  ratified  it  was  merely  the  act  of  a  stranger,  and 
so  had  no  operation  against  the  fine.  By  the  ratification,  it  became 
the  act  of  the  party  in  whose  name  it  was  made ;  but  that  was  not 
till  after  the  five  years.  He  could  not  be  deemed  to  have  made  an 
entry  till  he  ratified  the  previous  entry,  and  he  did  not  ratify  until 
it  was  too  late  to  do  so.  In  the  present  case,  the  stoppage  could 
only  be  made  during  the  tramitus.  During  that  period  the  defen- 
dants, without  authority  from  Ulins,  made  the  stoppage.  After  the 
transitus  was  ended,  but  not  before,  Illins  ratified  what  the  defendants 

(1)  Cro.   Eliz.    561  ;    Moore,    457  ;  (2)  9  Co.  Rep.  104  a. 

Poph.  176,  nom.  Li*rd  Awdchy^s  case. 
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had  done.    From  that  time  the  stoppage  was  the  act  of  Illins,        bird 

but  it  was  then  too  late  for  him  to  stop.    The  goods  had  already      bbown. 

become  the  property  of  the  plaintiffs,  free  from  all  right  of  stoppage. 

We  are  therefore  of  opinion,  that  there  must  be  judgment  for 

the  plaintiffs. 

Judgment  for  the  plmntiffs. 


LAKKIN   V.   MARSHALL  and  Wife(1).  "so. 

^    '  Jan.  14. 

(4  Ex.  804-806;  S.  C.  19  L.  J.  Ex.  161 ;  14  Jur.  46  ;  14  L.  T.  352.) 


Where  judgment  had  been  recovered  in  an  action  against  husband  and 
wife  for  an  assault  committed  by  the  wife,  who  alone  was  in  custody  under 
a  writ  of  ca,  aa,,  the  husband  having  obtained  his  discharge  as  a  bankrupt, 
the  Court  refused  to  interfere  by  ordering  the  wife's  discharge,  although 
she  had  no  separate  property. 

This  was  an  action  against  husband  and  wife  for  an  assault 
committed  upon  the  plaintiff  by  the  wife.  The  wife  had  been 
taken  under  a  writ  of  ca.  sa.,  and  an  application  had  been  made  to 
Parke,  B.,  at  Chambers,  to  discharge  her  out  of  custody,  upon  an 
affidavit  that  she  had  no  separate  property  or  other  means  of 
satisfying  the  plaintiff's  demand,  and  that  the  husband  had 
obtained  protection  from  the  Court  of  Bankruptcy.  The  learned 
Judge  had  refused  to  grant  the  application. 

Bovill  now  moved  for  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  female  defendant  should  not  be  discharged 
out  of  custody,  on  an  affidavit  of  the  preceding  facts,  and 
on  one  containing  the  additional  fact,  that  the  husband  had 
never  kept  out  of  the  way,  and  that  the  plaintiff  had  not 
used  any  means  to  take  him  in  execution : 

Under  the  circumstances  brought  before  the  Court,  the  female 
defendant  is  entitled  to  her  discharge. 

(Parke,  B.  :  Is  there  any  precedent  for  discharging  the  wife  out 
of  custody  where  the  plaintiff's  remedy  for  his  debt  against  the 
husband  is  gone  ?) 

Upon  the  general  policy  of  the  law,  which  presumes  that  the 
husband  and  wife  are  one  person,  and  that  she  has  no  separate 
property,  as  she  might  never  have  the  means  of  obtaining  her 
release.  She  cannot  take  the  benefit  of  the  Bankrupt  or  Insolvent 
Acts,  as  she  is  unable  to  execute  the  necessary  warrant  of  attorney : 

(1 )  Cited  in  Scott  v.  Morhy  (1887)  20  Q.  B.  D.  120, 128,  57  L.  J.  Q.  B.  43.— A.  C. 
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Larktn      Ex  parte  Deacon  (i).     The  case  of  Chalk  v.  Deacon  and  Wife  (2) 
MabsIialt..    shows  that  this  is  a  matter  within  the  discretion  of  the  Court: 
Evans  v.  Chester  (8),  Beynon  v.  Jones  (4),  and  Ferguson  v.  Clay  worth 
and  Wife  (6),  are  to  the  same  effect. 

[  ♦SOS  ]  (Parke,  B.  :    *The  1  &  2  Vict.  c.  110,  s.  101  (6),  extends  the 

benefit  of  the  Insolvent  Debtors  Act  to  married  women.  Her 
friends  may  come  forward  and  discharge  the  debt.  What  right 
have  we  to  take  away  a  remedy  which  the  plaintiff  possesses  ?  Yon 
ought  to  satisfy  us  that  the  plaintiff  has  a  remedy  against  the 
husband ;  but  here  he  is  protected.) 

The  recent  Bankrupt  Act,  12  &  18  Vict.  c.  106,  s.  112  (6),  does  not 
extend  to  the  protection  of  a  person  who  has  incurred  a  debt  founded 
upon  a  judgment  arising  out  of  an  assault. 

(Alderson,  B.:  That  must  mean  an  assault  by  the  bankrupt 
himself.) 

Parke,  B.  : 

I  am  of  opinion  that  we  ought  not  to  grant  a  rule.  The  case  of 
Beynon  v.  Jones  underwent  much  consideration,  and  I  think  that 
the  decision  there  was  perfectly  correct.  By  law,  the  plaintiff  has 
a  right  to  take  the  person  of  the  wife  in  execution  upon  a  judgment 
obtained  against  her;  but  the  preceding  case  shows  that  the  Courts 
have  exercised  an  equitable  jurisdiction  in  ordering  her  discharge 
under  certain  circumstances,  as,  for  instance,  where  the  plaintiff 
has  obtained  judgment  against  both,  and  has  taken  both  in  execu- 
tion. I  fully  concur  in  what  is  stated  in  the  judgment  of  that  case, 
that  it  is  very  difScult,  and  indeed  impossible,  to  see  any  sound 
principle  for  that  practice ;  for  upon  what  principle  can  the  Courts 
deprive  a  man  of  a  right  which  is  given  to  him  by  the  common  law  ? 
For,  unquestionably  he  has  the  right  to  take  both  the  husband  and 
the  wife  in  execution ;  and  what  pretence  has  the  Court  for  saying 
to  the  creditor  that  he  shall  not  be  at  liberty  to  retain  the  body  of 
his  debtor  ?  In  the  case  of  Chalk  v.  Deacon,  the  Court,  although 
they  refused  to  discharge  the  female  for  whom  the  application  was 
made,  still  held  that  it  was  a  matter  within  their  discretion.    That 

(1)  5B.&  Aid.  759.  (5)  6  Q.  B.  269. 

(2)  6  Moore,  128.  (6)  Repealed  by  32  ft  33  Vict  c.  83, 

(3)  2  M.  &  W.  847.  8.  20.— A.  0. 

(4)  15M.&W.  566. 
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decision  has  been  acted  upon  since  by  the  Courts ;  and  consequently,      larkin 

we  feel  ourselves  bound  by  those  precedents  in  similar  cases,  but  no    Marshall. 

further.     Where  the  husband  and  wife  are  both  taken  in  execution, 

the  discharge  *of  the  wife  may  possibly  be  supported,  on  the  ground       [  ^^^  1 

tliat  the  creditor  has  got  all  he  is  properly  entitled  to  ;  but  whether 

that  reasoning  be  satisfactory  or  not,  inasmuch  as  the  decision  has 

been  come  to,  we  should  probably  feel  ourselves  bound  in  similar 

cases  ;  but  that  class  of  decisions  has  no  application  where  the  wife 

alone  is  taken  in  execution.    It  therefore  appears  to  me,  that  the 

interference  of  the  Court  in  this  case  would  not  be  supported  by 

any  principle ;  and  as  I  should  not  feel  myself  bound  to  grant  the 

application  without  some  satisfactory  precedent  for  it,  I  think  that  I 

acted  rightly  in  refusing  to  interfere  upon  the  previous  application. 

Alderson,  B.  : 

I  agree  in  thinking  there  is  no  principle  for  our  interference  in 
this  case.  Certain  precedents  have  been  established,  by  which  a 
party's  right  is  taken  away  in  particular  cases ;  and  whether  they 
can  be  supported  or  not,  the  most  we  can  say  is,  that,  for  uniformity's 
sake,  we  are  bound  to  act  upon  them  until  they  are  overruled  by 
some  competent  authority.  If  both  the  husband  and  wife  be  taken 
in  execution,  and  she  has  no  separate  property,  or  if  there  is 
collusion  between  the  husband  and  the  plaintiff,  the  Court  in  either 
case  might  discharge  her;  but  we  will  not  extend  a  practice  which 
is  not  reconcileable  with  principle. 

Platt,  B.,  concurred. 

Pollock,  C.  B.,  had  left  the  Court  shortly  before  the  close  of  the 
motion. 

i  Rule  refmed, 

WILLS  V.  MURRAY.  isso. 

(4  Ex.  813—873  ;  8.  C.  19  L.  J.  Ex.  209.)  ^a/t.  29,  80. 

A  declaration  by  the  public  officer  of  a  Joint-stock  Company  against  the  [  ^^^  1 
executrix  of  a  shareholder  for  calls,  stated  that,  by  the  deed  of  settlement, 
it  was  provided  that  the  shareholders,  while  holding  shares,  should  be 
partners  in  the  Company ;  and  that,  in  addition  to  51.  required  to  be  paid 
by  each  shareholder  before  the  execution  of  the  deed,  the  directors  should 
have  power  to  call  for  the  further  pa3rment  by  each  shareholder  or  his 
executors  of  45/.  on  every  share  held  by  him.  It  then  averred,  that,  after 
the  testator's  death,  and  whilst  the  defendant  was  a  shareholder  as  such 
executrix,  the  directors  made  a  call.  Breach,  non-payment  by  the  defen- 
dant as  such  executrix.     Pleas,  non  eat  factum,  and  a  denial  that  the  call 
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Wills  was  made  whilst  the  defendant  was  a  shareholder  as  executrix  :  Held,  first, 

V,  that  the  covenant  by  the  shareholders  to  pay  calls  bound  their  executors,  in 

MuBBAY.  ^j^QQ  ^  ^jj^jj  ^i^g  made  on  them,  although  the  covenant  did  not  contain  the 

words  **  or  their  executors,"  and  consequently,  there  was  no  variance  in  the 
statement  of  the  contract :  secondly,  that  the  plaintiff  was  entitled  to 
succeed  on  the  other  issue,  inasmuch  as  the  defendant  was  in  one  sense  a 
shareholder  as  executrix,  notwithstanding  the  deed  provided  that  no 
executor  should  become  a  shareholder  without  the  consent  of  the  directors, 
and  until  he  had  done  certain  specified  acts,  which  requisites  were  not  in 
this  case  complied  with. 

The  deed  of  settlement  further  provided,  that  the  directors  should  meet 
weekly,  on  a  day  to  be  named  by  them,  and  on  such  other  days  as  they 
should  think  fit ;  but  that  the  secretary,  or  any  director,  might  call  an 
extraordinary  board,  by  sending  a  notice  at  least  one  clear  day  before  the 
time  of  meeting,  and  specifying  the  day  and  hour  fixed  for  the  meeting,  and 
the  purpose  thereof;  and  that  the  business  transacted  by  the  directors, 
being  at  least  five  in  number,  should  bind  the  Company.  The  directors 
appointed  Wednesday  as  their  oiiiinary  day  of  meeting ;  and  a  board 
having  been  held  on  Wednesday,  the  7th  of  March,  was  adjourned.  A. 
letter  was  afterwards  sent  to  the  directors  by  the  secretary,  stating^  that  he 
was  directed  to  inform  them  that  a  special  board  was  summoned  for  Tues- 
day, the  11th,  on  special  business.  At  this  meeting  the  call  in  question 
was  made :  Held,  that  the  call  was  duly  made  ;  for  this  was  not  an  extra- 
ordinary board,  and  therefore  did  not  require  notice  of  its  special  purposes. 
The  statute  enabling  the  Company  to  sue  and  be  sued  by  their  public 
officer  required  a  memorial  to  be  inrolled  of  the  names,  residences,  and 
descriptions  of  the  shareholdei*s,  and  declared  that,  until  such  memori&l 
was  inrolled,  no  action  should  be  commenced  under  the  authority  of  that 
Act.  One  of  the  shareholders  was  described  thus :  *'  A.  B.,  Director  of  tbe 
Honourable  East  India  Company,  and  Major-Qeneral  in  the  East  India 
Company's  Service,  shareholder :  "  Held  sufficient,  within  the  meaning  of 
the  Act  of  Parliament,  as  it  corresponded  with  the  register. 

Covenant.  The  declaration  stated,  that  before  the  time  of 
the  making  of  the  call  for  money  thereinafter  mentioned,  one 
Charles  Norris  was  a  shareholder,  and  the  proprietor  of  divers,  to 
wit,  160  shares  in  tbe  Neptune  Marine  Insm*ance  Company ;  and  a 
[  •844  ]  memorial  of  the  name,  ^residence,  and  description  of  the  said 
Charles  Norris,  as  such  shareholder  and  proprietor,  duly  verified  by 
the  declaration  required  in  that  behalf  by  the  4  &  5  Vict.  c.  xciiL, 
had  been  and  was  duly  inrolled  in  the  High  Court  of  Chancery, 
according  to  the  provisions  of  the  said  Act;  and  by  a  certain 
indenture  or  deed  of  settlement  (the  same  being  the  indenture  or 
deed  of  settlement  mentioned  in  the  said  Act  of  Parliament),  bear- 
ing date  the  80th  of  October,  1889,  and  made  by  and  between  the 
several  persons  whose  names  were  or  might  thereafter  be  thereunto 
subscribed,  and,  amongst  others,  the  said  Charles  Norris,  and  who 
had  sealed  and  delivered,  or  who  might  from  time  to  time  seal  and 
deliver  the  same  or  a  duplicate  thereof,  of  the  first  part,  and 
Michael  Wills  and  James  Farquhar  Morrice,  persons  nominated 
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only  for  the  purpose  of  being  covenantees  for  the  benefit  of  the  wills 
Company,  of  the  second  part,  unto  which  indenture  the  name  and  mubbat. 
seal  of  the  said  Charles  Norris  was  by  him  subscribed  and  affixed 
as  aforesaid,  and  which  said  indenture  was  amongst  others  signed, 
sealed,  and  as  his  act  and  deed  delivered  by  the  said  Charles  Norris 
in  his  lifetime,  since  deceased ;  after  reciting,  that  the  said  several 
persons,  parties  to  the  said  indenture  of  the  first  part,  had  paid 
the  sum  of  61.  on  each  of  the  shares  taken  by  them,  and  that  the 
number  of  the  shares  taken  by  each  of  the  said  parties  was  set 
opposite  to  their  respective  names  and  seals  subscribed  and  affixed 
by  them  respectively  to  the  said  indenture ;  and  it  was  by  the  said 
indenture  agreed,  that  in  the  construction  of  the  said  indenture  the 
expressions,  ''  the  directors,"  "  the  chairman,"  **  the  deputy-chair- 
man," "  the  auditors,"  **  the  trustees,"  "  the  superintendent,"  and 
''the  secretary,"  should  respectively  mean  the  directors,  the 
chairman,  the  deputy-chau-man,  the  auditors,  the  trustees,  the 
superintendent  of  the  underwriting  department,  and  the  secretary 
for  the  time  being  of  the  Company  respectively ;  the  expressions 
"  shareholders  "  and  "  members  "  should  respectively  *mean  pro-  f  •846  ] 
prietors  or  owners  of  shares  in  the  capital  or  joint  stock  for  the 
time  being  of  the  said  Company,  including  the  directors,  auditors, 
and  trustees  of  the  Company;  the  expression  ''share"  and 
"  shares "  should  respectively  mean  a  share  or  shares  in  the 
capital  or  joint  siiock  for  the  time  being  of  the  said  Company; 
the  expression  "  meeting  of  the  Company  "  should  mean  a  general 
meeting,  whether  yearly,  special,  or  by  adjournment ;  the  expres- 
sion "  deed  of  settlement "  should  include  the  said  indenture  and 
any  other  deed  or  deeds  which  should  thereafter  be  prepared, 
according  to  the  provisions  of  the  said  indenture;  and  for  the 
regulation  of  the  said  Company  the  expression  "public  officers" 
should  mean  the  public  officers  for  the  time  being  of  the  said  Com- 
pany, appointed  pursuant  to  any  charter,  letters  patent,  or  Act  of 
Parliament ;  and  also,  that  in  the  said  indenture  words  or  names 
in  the  singular  number,  or  in  the  plural  number,  importing  males 
only,  should  be  held  and  construed  to  include  several  persons  as 
well  as  one  person,  and  the  converse,  and  females  as  well  as  males, 
and  bodies  corporate  as  well  as  individuals,  unless  it  was  otherwise 
specially  provided,  or  there  was  something  in  the  subject  or  context 
repugnant  to  such  meaning  or  construction :  it  was  and  is  provided 
and  declared,  and  each  of  the  persons  parties  to  the  said  indenture 
of  the  first  part,  so  far  as  related  to  the  acts  and  deeds  of  himself 
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Wills       respectively,  and  his  respective  heirs,  executors,  and  administrators, 

MuBBAT.  but  not  further  or  otherwise,  did  for  himself  and  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  with  and  to  the 
others  and  each  other  of  them,  their  and  his  executors,  administra- 
tors, and  assigns,  jointly  and  separately,  and  as  a  separate  covenant, 
with  and  to  the  said  parties  to  the  said  indenture  of  the  second 
part,  their  executors  and  administrators,  among  other  things,  in 
manner  following  (that  is  to  say) :  that  the  said  several  persons 
parties  to  the  said  indenture,  and  the  several  other  persons  who 

[  *846  ]  should  become  shareholders  in  the  said  ^Company,  as  in  the  said 
indenture  provided,  should,  while  holding  shares  in  the  said  Com- 
pany, become  and  be  partners  together  in  the  said  Company ;  that 
the  said  Company  should  be  under  the  control  of  the  directors  for 
the  time  being,  who  should  have  the  entire  ordering,  managing, 
and  conducting  of  the  capital  stock,  estate,  revenue,  effects,  and 
other  affairs  and  conduct  thereof,  and  should  determine  the  mode 
and  terms  of  carrying  on  and  transacting  the  business  of  the  said 
Company,  conformably  with  the  provisions  contained  in  the  said 
indenture  or  deed  of  settlement,  (i)  That  the  directors  for  the  time 
being  of  the  said  Company  should  meet  at  the  Company's  office  in 
London,  one  day  in  each  week,  at  such  time  as  the  directors  for  the 
time  being  of  the  said  Company  might  fix,  and  on  such  other  days 
and  at  such  hours  of  the  day  as  they  might  think  necessary ;  and 
every  such  meeting  should  be  styled  **  a  board  of  directors,"  and 
that  the  secretary  for  the  time  being  of  the  said  Company,  or  any 
one  director,  should  have  power  to  call  an  extraordinary  board,  by 
sending  or  addressing  to  each  of  the  directors  for  the  tune  being  of 
the  said  Company,  a  letter  by  post  or  otherwise,  at  least  one  clear 
day  before  such  meeting,  specifying  the  day  and  hour  fixed  for  the 
same  and  the  purpose  thereof.  (2)  That  five  directors  for  the  time 
being  of  the  said  Company  present  at  any  such  meeting  should 
constitute  a  board  for  transacting  business,  and  no  business  should 
be  transacted  at  any  board  unless  five  or  more  directors  should  be 
present;  and  all  orders,  acts,  deeds,  matters,  and  things  made, 
done,  and  executed  or  ordered  by  such  board,  should  be  equally 
valid  and  effectual  as  if  all  the  directors  for  the  time  being  of 
the  said  Company  had  been  present  and  assented  thereto,  save 
and  except  as  might  be  otherwise  required  by  any  other  pro- 
vision in  the  said  indenture  contained.     (The  declaration  then  set 

[*847]      *out  a  clause  empowering  the  directors  to  bring  actions,  &c.) 
(1)  aauee  84.  (2)  danae  35. 
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(1)  That  any  member  of  the  said  Company,  or  his  executors  as       Wills 

such  executors,  being  indebted  to  the  said  Company,  its  trustees  or     mubbay. 

officers,  should  forthwith,  upon  demand  made  by  the  directors  for 

the  time  being  of  the  said  Company,  or  under  their  authority,  pay 

and  discharge  such  debt,  without  requiring  the  accounts  of  the 

said  partnership  to  be  taken,  and  as  if  such  member  and  his 

executors  were  a  stranger  or  strangers  to  the  said  Company ;  and 

in  default  of  such  payment,  the  amount  of  such  debt  might  be 

sued  for  under  the  said  indenture,  as  and  by  way  of  liquidated 

damages,  without  any  deduction  in  respect  of  any  claim  of  such 

member  as  a  partner.     (The  declaration  then  set  out  a  clause 

enabling  the  directors  to  bring  actions  against  the  parties  to  the 

indenture  of  the  first  part  or  their  executors,  in  case  of  the  breach 

of  any  of   the  covenants  therein.)     (2)  That,  in  addition  to  the 

payment  of  5^  per  share,  required  to  be  paid  by  each  shareholder 

before  the  execution  of  the  indenture  or  deed  of  settlement,  the 

directors  for  the  time  being  should  have  full  power  to  call  for  the 

further  payment,  by  each  shareholder  or  his  executors,  of  the  sum 

of  i6L  on  every  share  held  by  him,  such  payment  to  be  called  for 

by  such  instalments  and  at  such  times  as  they  the  said  directors 

for  the  time  being  of  the  said  Company  should  think  fit,  together 

with  interest  thereon  after  the  rate  of  6^.  per  cent,  from  the  time 

or  respective  times  appointed  for  payment  thereof  until  the  same 

should  be  fully  paid ;  but  so  that  no  such  call  should  exceed  the 

sum  of  61.  per  share,  and  so  that  notice  by  letter  of  the  time  and 

place  of  payment  of  such  call,  and  of  a  certain  provision  in  the 

said  indenture  contained,  relating  to  the  forfeiture  of  shares  of  and 

in  the  said  Company,  should  be  given  to  every  shareholder  or  his 

legal  representative, — as  regarded  the  first  call,  twenty-one  days  at 

least ;  *a8  regarded  all  future  calls,  two  calendar  months  at  least       [  *848  ] 

before  the  time  appointed  for  paying  the  same.    And  it  was  in  and 

by  the  said  indenture  further  provided  (8),  that,  in  case  any  of  the 

shareholders  of    the    said    Company,   or  their  respective  heirs, 

executors,  or  administrators,  should  refuse,  neglect,  or  decline  to 

pay  any  such  call  or  instalment  authorised  to  be  made  as  aforesaid 

for  the  space  of  thirty  days  after  the  day  appointed  for  the  payment 

thereof,  then  and  in  every  such  case,  the  share  or  shares  of  such 

shareholder  in  respect  of  which  such  default  should  have  been 

made,  and  all  previous  payments  in  respect  thereof,  and  all  benefits 

(1)  Glaoae  66.  (3)  Glaoae  66. 

(2)  Clause  64. 
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Wills  incident  thereto,  should  (unless  a  board  of  directors  of  the  said 
MoKKAT.  Company  should  meet  within  two  calendar  months  and  decide 
otherwise)  become  forfeited  to  the  said  Company,  and  every  share 
so  forfeited  should,  at  the  discretion  of  the  board  of  directors  of  the 
.  said  Company,  be  sold  or  extinguished  for  the  benefit  of  the  other 
shareholders  of  the  said  Company;  which  said  last-mentioned 
provision  is  the  said  provision  relating  to  the  forfeiture  of  shares  of 
and  in  the  said  Company,  of  which  notice  was  required  to  be  given 
as  aforesaid,  in  such  cases  as  aforesaid.  Averments,  that  there 
was  set  opposite  to  the  name  and  seal  of  the  said  C.  Norris,  sub- 
scribed  and  affixed  by  him  to  the  said  indenture  or  deed  of  settle- 
ment, the  number  of  160  shares,  being  the  number  of  shares  in 
the  said  Company  so  taken  by  the  said  C.  Norris,  the  same  being 
the  shares  first  above  mentioned,  whereof  C.  Norris  was  the  share- 
holder and  proprietor  as  aforesaid.  And  the  said  C.  Norris  then 
became  and  was  and  continued  to  be,  and  was  at  the  time  of  his 
death,  a  shareholder  in  the  said  Company,  and  proprietor  of  the 
said  shares,  and  then  held  the  same  subject  to  the  rules  and  regula- 
tions and  on  the  conditions  in  the  said  indenture  or  deed  of  settle- 
ment contained ;  which  said  indenture,  &c.  {profert).     That,  at  the 

[  *849  ]  *time  of  the  death  of  the  said  C.  Norris,  a  large  sum  of  money,  to 
wit,  40{.,  in  respect  of  each  of  the  said  shares,  still  remained 
uncalled  for  and  unpaid,  according  to  the  true  intent  and  meaning 
of  the  said  indenture  or  deed  of  settlement.  That,  after  the 
making  of  the  said  indenture,  and  within  three  calendar  months 
after  the  passing  of  the  said  Act  of  Parliament,  the  said  Company 
caused  to  be  inroUed  in  the  High  Court  of  Chancery  a  memorial, 
verified  as  by  the  said  Act  of  Parliament  was  required,  of  the 
names,  residences,  and  descriptions  of  the  directors  and  secretary 
for  the  time  being  of  the  said  Company,  and  of  the  shareholders 
thereof,  which  said  memorial  was  in  the  form  and  to  the  effect 
expressed  in  the  schedule  annexed  to  the  said  Act,  and  was  signed 
by  the  secretary  for  the  time  being  of  the  said  Company,  and  was 
verified  by  a  declaration  of  the  secretary  before  a  Master  of  the 
High  Court  of  Chancery,  in  manner  and  form  as  by  the  said  Act  of 
Parliament  provided ;  that  no  other  secretary  than  the  plaintiff  has 
been  appointed.  That  afterwards,  and  after  the  death  of  C.  Norris, 
and  whilst  the  defendant  was  such  executrix,  and  such  proprietor 
and  shareholder  of  the  said  160  shares  in  the  capital  of  the  said 
Company  as  such  executrix,  to  wit,  on  &c.,  certain  persons,  to 
wit,  (naming  ten  persons),  being  proprietors  and  directors  of  the 
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Company,  and  being  duly  constitated,  and  being  a  board  of  directors  wills 
for  the  management  of  the  affairs  of  the  Company,  according  to  murrat. 
the  provisions  of  the  said  indenture  or  deed  of  settlement,  at  a 
certain  meeting  held  pursuant  to  the  said  indenture  or  deed  of 
settlement,  at  the  office  of  the  said  Company  in  London,  duly  made 
a  call  for  money  for  the  purposes  of  the  said  Company,  according 
to  the  provisions  of  the  said  indenture  or  deed  of  settlement,  of 
and  from  the  shareholders  and  proprietors  of  the  shares  in  the  said 
Company,  or  their  executors,  to  wit,  a  call  or  instalment  of  SI.  upon 
every  share  in  the  capital  of  the  said  Company,  to  be  paid  and  pay- 
able by  the  said  shareholders  and  ^proprietors,  or  their  executors,  [  *850  ] 
by  two  instalments  of  11.  10«.  each,  at  the  days,  times,  and  place 
hereinafter  mentioned,  that  is  to  say,  &c.  That  the  proportion  or 
instalment  of  the  defendant  as  such  executrix  so  called  for,  in 
respect  of  the  said  160  shares  in  the  capital  of  the  said  Company, 
amounted  to  a  large  sum  of  money,  to  wit,  480Z.  The  declaration 
then  averred  notice  of  the  times  and  place  of  payment  of  the  calls, 
and  of  the  provision  in  the  indenture  relating  to  the  forfeiture  of 
shares  and  of  the  amount  payable  by  the  defendant  as  such 
executrix.  Breach,  nonpayment,  although  payment  was  duly 
demanded,  and  a  board  of  directors  resolved  that  the  shares 
should  not  be  forfeited. 

Pleas,  first,  non  eat  factum.  Secondly,  that  the  directors  of  the 
said  Company  did  not  duly  make  the  call  for  money  in  the  declara- 
tion mentioned,  according  to  the  provisions  of  the  said  deed  of 
settlement,  modo  et  forma.  Thirdly,  that  the  said  call  was  not  so 
made  whilst  the  defendant  was  a  shareholder  and  proprietor  of  the 
said  160  shares  in  the  capital  of  the  said  Company  as  such  execu- 
trix, modo  et  forma.  (The  fourth,  fifth,  and  sixth  pleas  were  not 
material  to  the  present  question.)  Seventhly,  that,  within  three 
months  after  the  passing  of  the  said  Act  of  Parliament,  the  said 
Company  did  not  cause  to  be  inroUed  in  the  High  Court  of 
Chancery  a  memorial  signed  by  the  said  secretary,  verified  as  by 
the  Act  of  Parliament  required,  in  the  form  and  to  the  same  effect 
as  expressed  in  the  said  schedule,  modo  et  forma  ;  upon  which 
issues  were  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  Sussex  Summer  Assizes, 
1849,  the  plaintiff  gave  in  evidence  the  deed  of  settlement,  and 
proved  the  following  facts :  At  the  commencement  of  the  Company's 
proceedings,  by  a  vote  of  the  directors  at  a  meeting  held  the  19th 
of  June,  1889,  it  was  resolved  ''  that  the  directors  should  meet 
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Wills       weekly  on  Wednesday,  at  twelve  o'clock,  as  a  general  board,  and 

Mdrrat.     that  the  directors  in  rotation  should  attend  daily  to  superintend 

[  *86i  ]       *the  general  proceedings."    A  board  meeting  was  held  on  the  7th 

of   March,    1848,  and  the  next  meeting  was  convened   by   the 

following  letter,  sent  by  the  secretary  to  twelve  of  the  directors : 

"  April  7,  1848. 
"  Sir, — ^I  am  directed  to  inform  you,  that  a  special  board  is 
summoned    for    Tuesday    next,    the    11th    instant,   at  half-past 
one  precisely,  on  special  business,  at  which   the  favour  of  your 
attendance  is  particularly  requested.    I  am,  &c. 

(Signed)        "  W.  Jishop." 

A  board  meeting  was  accordingly  held  on  Tuesday,  the  11th  of 
April,  1848,  at  which  the  calls  in  question  were  made.  The  entry 
in  the  minute  book  was  as  follows  : 

At  a  special  board  of  directors,  held  at  the  Company's  offices  on 
Tuesday,  April  11, 1848,  present  John  Chapman,  Esq.,  in  the  chair," 
(then  followed  the  names  of  eleven  other  directors  who  were 
present,)  "  the  further  consideration  of  the  state  of  the  affairs  of 
the  Neptune  Insurance  Company,  adjourned  from  the  7th  of  March 
last,  was  resumed,  and  after  discussion  thereon,  it  was  moved  by 
Mr.  Saunders,  and  seconded  by  Mr.  Ranking,  '  That  a  call  of  SI. 
per  share  be  made,  and  that  the  same  be  payable  on  the  1st  of 
July.'  It  then  stated  an  amendment,  and  ultimately  resolutions, 
which  were  carried  for  the  calls  to  be  paid  in  the  manner  and  at 
the  times  specified  in  the  declaration  ;  and  further,  it  was  resolved, 
*  That  due  notice  by  letter  of  the  said  call,  and  time  and  place  of 
payment,  &c.,  should  be  given  to  the  shareholders  of  the  Company, 
or  the  legal  representatives  of  such  of  them  as  might  be  dead.'  " 

The  memorial  inrolled  was  as  follows  : 

''Neptune  Marine  Insurance  Company. 
'*  A  Memorial. 
[  *852  ]  **  Memorial  made  the  drd  of  August,  1841,  of  the  names  *of  the 

present  directors,  secretary,  and  proprietors  of  the  Marine  Insur- 
ance Company,  inrolled  pursuant  to  an  Act  of  Parliament  passed 
in  the  fifth  year  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled,  '  An  Act  for  regulating  legal  proceedings  by  or  against  the 
Neptune  Marine  Insurance  Company.'  "  (Then  followed  the  names, 
residences,  and  descriptions  of  the  directors,  secretary,  and  share- 
holders, amongst  the  latter  of  which  was  the  following) :  "  Archibald 
Eobertson,   Director    of   the  Honourable   East  India  Company, 
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and  Major-General  in    the    East   India    Company's     Service —       wiLr^ 
shareholder."  Murbat. 

The  memorial  concluded  thas : 

"I,  Michael  Wills,  of  Begent's  Place  West,  in  the  parish  of 
St.  Pancras,  in  the  county  of  Middlesex,  the  secretary  of  the  said 
Company,  do  solemnly  and  sincerely  declare,  that  the  above- 
written  memorial  contains  the  names  of  the  present  directors  and 
secretary,  and  all  the  present  shareholders  of  the  said  Company ; 
and  I  make  this  solemn  declaration,  conscientiously  believing  the 
same  to  be  true."  (Signed)        •'  Michael  Wills." 

''  Solemnly  declared  before  me.  Master  in  Chancery,  at  the  Public 
Office,  Southampton  Buildings,  this  8rd  day  of  August,  1841. 

"  G.  Rose." 

The  description  of  General  Robertson  in  the  memorial  corre- 
sponded with  the  description  given  in  the  register  of  the  Company. 

It  was  objected,  on  the  part  of  the  defendant,  first,  that  there 
was  a  variance  between  the  deed  of  settlement  and  the  contract  as 
stated  in  the  declaration,  inasmuch  as  the  64th  clause  of  the  deed 
made  no  mention  of  the  executors  of  shareholders,  who  were  con- 
sequently not  liable  to  pay  calls ;  or  if  no  variance,  the  objection 
was  raised  by  the  third  plea  ;  secondly,  that  no  memorial  of  the 
residence  of  Major-General  Robertson  was  inrolled,  as  required  by 
the  4  &  5  *Vict.  c.  xciii. ;  thirdly,  that  the  board  meeting  of  the  11th  [  *853  ] 
of  April,  1848,  was  an  extraordinary  meeting,  and  therefore  not 
duly  convened,  inasmuch  as  the  notice  to  the  directors  did  not 
specify  the  purpose  of  the  meeting,  as  required  by  the  84th  clause. 
The  learned  Judge  directed  a  verdict  for  the  defendant  on  the  first, 
third,  and  seventh  issues,  and  for  the  plaintiff  on  the  other  issues, 
reserving  leave  for  the  defendant  to  move  to  enter  a  verdict  for  him 
on  the  second  issue,  and  for  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  first,  third,  and  seventh  issues. 

Cross  rules  having  been  obtained  accordingly. 

Peacock  and  J.  Wilde  now  showed  cause  against  the  plaintiff's 
rule  (]) : 

The  question  on  the  first  issue  depends  *upon  this, — whether  the      [  *854  ] 

(1)  The  following  are  the  material  Clause  64.  <*That,  in  addition  to 
clanaes  of  the  deed  of  settlement  the  payment  of  5/.  per  share,  required 
referred  to  on  the  argument :  to  be  paid  by  such  shareholder  before 
Claoae  34,  (see  p.  792).  the  execution  of  the  deed  of  settle- 
Clause  35,  (see  p.  792).  ment,  the  directors  have  full  power  to 
Clause  56,  (see  p.  793).  call  for  the  further  payment  by  each 


798 


1850.    EX.    4  EX.  854—856. 


FlLR. 


Wills 

V. 

Murray. 

r  •855  1 


directors  are  empowered  to  make  calls  on  the  executors  of  deceased 
shareholders.    It  is   submitted   *that  they  are  not.     There  is  a 


Bbareholder  of  the  sum  of  451.  on  every 
ehare  held  by  him,  such  payments  to 
be  called  for  by  such  instalments  and 
at  such  times  as  they  shall  think  fit, 
together  with  interest  thereon  after 
the  rate  of  5^.  per  centum  per  annum 
from    the  time  or   respective    times 
appointed  for  payment  thereof,  until 
the  same  shall  be  fully  paid ;  but  so 
that  no  such  call  shall  exceed  the  sum 
of  5/.  per  share,  and  so  that  notice  by 
letter  of  the  time  and  place  of  pay- 
ment, and  of  the  provision  hereinafter 
contained  relating  to  the  forfeiture  of 
the  shares  to  be  given  to  every  share- 
holder or  his  legal  representative,  as 
regards  the  first  call,  twenty-one  days 
at  least,  and,  as  regards  all  future 
calls,   two  calendar  months  at  least 
before  the  time  appointed  for  paying 
the  same ;  and  the  directors  shall  have 
full  power  to  sue  in  the  name  of  the 
proper  parties  for  the  amount  of  every 
such  call  and  for  the  damages  arising 
from   the  non-payment  thereof,   and 
also  (if  they  shall  think  fit)  to  enforce 
the  provision  hereinafter  contained  for 
the  foi-feiture  of  sbares,  and  to  adopt 
either  or  both  of  such  proceedings  at 
their  discretion;   and  such   proceed- 
ings may  take  place  notwithstanding 
that  there  may  remain  shares  not  sub- 
scribed for,  nor  allotted  or  taken  up." 
Clause  66,  (see  p.  793). 
Clause     99.     ''That,     before    any 
assignee  of  a  bankrupt  or  insolvent 
[  ♦864,  n.  ]     shareholder,  or  any  executor, '"'adminis- 
trator, or  legatee  of  a  deceased  share- 
holder, or  any  husband  of  a  female 
shareholder,  shall   transfer  or  assign 
any  share  vested  in  him  in  any  such 
capacity,  or  shall  become  a  proprietor 
in  respect  of  such  share  as  hereinafter 
mentioned,  or  receive  any  dividend  or 
bonus  in  respect  thereof,  he  shall  leave 
for  inspection  at  the    office    of    the 
Company  the    probate    of   the    will, 
letters  of  administration,  deed,  or  cer- 
tificate of  marriage,  or  other  instru- 
ment under  which  he  shall  claim  to  be 
entitled  thereto ;  but  such  instrument 
shall  not  implicate  or  be  considered  to 


implicate  the  Company  with  notice  of 
any  trusts  or  of  any  other  matter  than 
the  legal  title  of  the  persons  claiming 
such  shares." 

Clause  100.  **  That  the  husband  of 
any  female  shareholder,  or  the  repre- 
sentative of  any  shareholder,  whether 
executors,     administrators,    legatees, 
trustees,   guardians,  committees,  as- 
signees under  bankruptcy   or    insol- 
vency or  otherwise,  shall  not  as  8n<^. 
or  by  receiving  any  dividend  or  bonns, 
bocome  a  partner  in  the  Company,  or 
be  entitled  to    exercise  any  right  or 
power  in  the  affairs  thereof ;  hut  every 
such  person  shall  be  at  liberty  to  dis- 
pose of  such  shares  in  manner  and  sub- 
ject to  the  provisions  herein  contained.'^ 
Clause  101.  **That  the  husband  of 
any  female  shareholder,  or  any  such 
executors,     administrators,     legatees, 
trustees,    guardians,    committees,    or 
assignees,  who  shall  be  desirous  of 
becoming  a  proprietor  or  proprietors  in 
respect  of  the  share  or  shares  of  his 
wife  or  of  the  persons    whom    they 
represent,  shall  give  notice  in  writing 
of  such  desire  to  the  board  of  directors 
(in  manner  mentioned  with  regard  to 
the  sale  of  shares),  and  on  the  approval 
of  the  directors,  they   may    become 
shareholders  in  respect  of  such  share 
or  shares,  and  have  the  same  trans- 
ferred accordingly." 

Clause  102  enacts,  '*  That  the  hus- 
band, or  such  representative  as  afore- 
said of  any  sbareholder  who  shall  not, 
imder  the  provisions  lastly  hereinbefore 
contained,  become  members  of  the 
Company  in  respect  of  the  shares 
vested  in  him  in  such  capacity,  shall 
not  be  entitled  to  any  dividend  which 
shall  become  due  after  his  title  to  such 
shares  shall  have  accrued ;  but  such 
dividends  shall,  tiU  some  person  shall 
have  become  a  member  of  the  Com- 
pany in  respect  of  the  same  shaies, 
remain  in  suspense,  and  shall  be  paid 
to  such  new  member,  on  demand 
thereof ;  and  the  same  shall  be  pay- 
able without  interest;  and  every 
transfer  thereof  shall  carry  with  it  the 
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distinction  between  the  making  a  call  npon  a  shareholder,  for  which,  wills 
after  his  death,  his  executor  would  be  liable,  and  the  making  a  call  murbat. 
after  the  death  of  a  shareholder  upon  his  executor.  The  64th 
clause  empowers  the  directors  to  make  calls  upon  each  shareholder, 
and  the  interpretation  clause  defines  the  term  ''  shareholder "  as 
meanin<^  ''  proprietor."  By  the  deed  of  settlement,  the  share- 
holders covenant  to  become  partners;  but  the  declaration  treats 
the  executrix  as  a  shareholder,  alleging,  that  a  call  was  made  upon 
the  proprietors  "  or  their  executors,"  and  that  the  defendant,  being 
executrix,  did  not  pay.  That  is  a  variance  which  may  be  taken 
advantage  of  under  the  plea  of  non  est  factum.  The  deed  contains 
no  provision  enabling  the  directors  to  make  a  call  upon  executors 
as  proprietors  of  shares.  The  terms  of  the  partnership  are,  that 
each  shareholder  shall  pay  5Z.  per  share  before  he  executes  the 
deed ;  and  that  the  capital  shall  be  further  increased  by  45!.  per 
share,  if  the  directors  choose  to  call  for  its  payment  from  each  of 
the  existing  shareholders.  It  was  never  intended  that  the  directors 
should  have  *power  to  make  calls  on  persons  who  had  ceased  to  be  [  •sse  ] 
shareholders,  whether  by  death  or  transfer.  A  shareholder  is 
entitled  to  participate  in  the  profits  of  the  Company,  but  an 
executor  is  not,  unless  he  elects  to  become  a  shareholder. 

(Parke,  B.  :  Covenants  of  this  kind  are  binding  on  executors, 
though  not  named.  This  is  a  question  of  construction ;  and  if  the 
effect  of  the  instrument,  taken  altogether,  is  to  make  the  personal 
representatives  of  deceased  shareholders  liable,  the  declaration  is 

profits  and  share  of  capital  and  surplus  tages  in  respect  of  such  share,  such 
or  guarantee  fund,  in  respect  of  the  person  shaU  not  be  considered  a  share- 
shares  transferred,  so  as  to  close  all  the  holder  in  respect  of  the  same  until  he 
right  and  interest  of  the  party  or  shall  have  executed  the  deed  of  settle- 
parties  making  such  transfer  in  respect  ment  or  a  duplicate  thereof,  or  a  deed 
of  such  transferred  shares."  of  accession  thereto :  Provided  always, 
Clause  103.  **That  every  person  that  every  such  person  who  shall  pre- 
"""who  shall  become  entitled  to  any  viously  have  executed  the  deed  of  [  *855,  n,  ] 
share  by  transfer  thereof,  under  the  settlement  and  be  a  member  of  the 
provisions  hereinbefore  contained.  Company  in  respect  of  any  other 
shall,  as  to  all  duties,  obligations,  shares,  shall  for  all  purposes  be  con- 
claims,  and  demands  in  respect  of  such  sidered  a  member  in  respect  of  any 
share,  be  liable  as  a  proprietor  in  the  other  shares  to  which  he  may  after- 
Company,  if  a  purchaser,  from  the  wards  become  entitled  as  aforesaid, 
time  of  such  transfer,  and  if  the  hus-  from  the  time  when  his  title  to  such 
band,  executor,  or  other  legal  repre-  shares  shall  first  accrue ;  and  it  shall 
sentative  of  a  shareholder,  then  from  not  be  necessary  for  him  again  to 
the  time  when  his  title  as  such  shall  execute  the  deed  of  settlement  or  a 
have  first  accrued;  but  as  to  all  profits,  certificate  thereof ,  or  to  execute  any 
lights,  privileges,  benefits,  and  advan-  deed  of  accession  thereto." 
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Wills       correctly  framed.    If  the  executor  chooses  to  take  to  the  shares,  he 

MuRBAT.     niust  execute  the  deed,  and  so  become  bound  in  his  own  right,  in 

which  case  he  would  be  personally  liable ;  but  until  he  has  done 

so,  he  is  only  responsible  out  of  the  assets,  and  might  plead  plene 

administravit) 

If  the  declaration  had  not  contained  the  words  ''  or  their  executors," 
it  would  have  been  open  to  demurrer ;  and  that  shows  that  the 
introduction  of  them  is  a  variance. 

(Parke,  B.  :  The  64th  clause,  which  enables  the  directors  to 
make  the  calls  upon  shareholders,  provides  for  notice  to  the  share- 
holder  ''  or  his  legal  representative."  There  can  be  no  doubt  that 
the  personal  representatives  of  a  deceased  shareholder  are  bound 
by  any  call  made  after  his  death.  As  soon  as  a  shareholder  signs 
the  deed,  he  contracts  to  pay  the  amount  of  his  shares,  and  that  is 
an  obligation  which  binds  his  personal  estate.) 

At  all  events,  the  defendant  is  entitled  to  retain  the  verdict  on  the 
third  plea,  which  traverses  the  allegation  that  the  call  was  made 
whilst  the  defendant  was  a  shareholder  and  proprietor. 

(Parke,  B.:  That  only  means  that  the  defendant  was  a 
shareholder  as  executrix,  not  a  shareholder  in  the  ordinary 
sense,  which  she  could  not  be  until  she  signed  the  deed.) 

The  executor  of  a  deceased  shareholder  does  not  as  such  become 
a  partner,  nor  is  he  entitled  to  vote  or  exercise  any  right  in  the 
affairs  of  the  Company,  unless  the  directors  choose  to  admit  him 
[  *857  ]  as  ^  shareholder.  Can  it  then  have  *been  intended  that  he  should 
nevertheless  be  liable  for  calls?  (They  referred  to  the  100th» 
lOlst,  102nd,  and  103rd  clauses.) 

Secondly,  the  memorial  is  defective,  inasmuch  as  it  does  not 
state  the  residence  of  the  secretary.  The  16th  section  of  the  A&  5 
Vict.  c.  xciii.  (i),  "  for  regulating  legal  proceedings  by  or  against  the 

(1)  Enacts,    '*That,    within    three  shall  be  appointed,  the  Company  shall, 

months  after  the  passing  of  this  Act,  within  three  months  from  the  hap- 

the  Company  shall  cause  to  be  inroUed  pening  of  such  event,  cause  to  be  in 

in  the  High    Court   of    Chancery  a  like  manner  inrolled  a  memorial  of 

memorial  verified  as  hereinafter  men-  the  name,  residence,  and  description 

tioned,  of  the  names,  residences,  and  of  every  such  new  director  or  secre- 

descriptions  of  the  directors  and  secre-  tary,  specifying  in  whose  places  they 

tary  for  the  time  being  of  the  Company,  shall  respectively  have  been  appointed ; 

and  of  the  shareholders  thereof ;  and  and  when  any  persons  shall  cease  to  be 

when  any  new  director  or  secretary  shareholders  of  the  Company,  or  when 
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Neptune  Marine  Insurance  Company,"  requires  a  memorial  to  be  Wills 
inrolled  "of  the  names,  residences,  and  descriptions  of  the  mubray. 
directors,  secretary,  and  shareholders ; "  and  the  20th  section 
declares,  ''that,  until  the  first  memorial  shall  have  been  duly 
inrolled  in  manner  by  that  Act  directed,  no  action  or  other  pro- 
ceeding by  or  against  the  Company  shall  be  commenced  or 
prosecuted  under  the  authority  of  that  Act."    ♦    ♦     ♦ 

Martin,  Shee,  Serjt.,  and  O.  Rochfort  Clarke,  in  support  of  the        [  g6S  ] 
plaintiff's  rule : 

The  legal  effect  of  this  deed  is  to  bind  the  personal  representatives 
of  shareholders.  If  the  defendant's  argument  were  correct,  the 
capital  of  the  Company  would,  on  the  death  of  each  shareholder, 
be  reduced  by  the  amount  of  his  liability  for  calls.  The  99th, 
100th,  101st,  and  102nd  clauses  remove  all  doubt,  for  they  enable 
executors  to  exhibit  the  probate  and  receive  the  dividends  of  the 
deceased  shareholder ;  and  if  so,  they  must  be  liable  for  calls. 

(Pollock,  C.  B.  :  We  are  all  agreed  on  that  point.) 

Then,  with  respect  to  the  memorial — the  question  is,  whether  the 
inrolment  in  pursuance  of  the  4  &  5  Vict.  c.  xciii.  s.  16,  is  directory 
merely,  or  a  condition  precedent  to  the  Company's  right  to  sue  by 
their  public  officer.  The  case  of  Armitage  v.  Hamer(i)  shows  that 
it  is  only  directory.  There  it  was  held,  that  the  right  of  a  banking 
copartnership,  under  the  7  Geo.  IV.  c.  46,  to  sue  by  its  public 
officer,  was  not  defeated  by  the  omission  in  the  return  to  the 
Stamp  Office  of  the  places  of  abode  of  one  or  more  partners. 

(Parke,  B.  :  If  in  this  case  the  Company  are  bound  at  their  peril 
to  state  a  place  of  residence,  they  would  not  be  protected  though  a 
subscriber  gave  a  wrong  residence.  That  is  a  strong  argument  for 
adopting  the  construction  which  Lord  Tbntbbden  put  upon  that 
statute.) 

The  meaning  of  the  enactment  is,  that  the  residence  is  to  be  stated 
where  the  party  has  a  fixed  residence.    According  to  the  argument 

any  other  peraone  shall  be  admitted  as  tion  of  every  person  so  ceasing  to  be 

shareholders  of  the  Company,  the  Com-  a  shareholder  of  the  Company,  and  of 

pany  shall,  within  three  months  from  every  person  so  admitted   to   be   a 

the  happening  of  such  event,  cause  to  member  thereof." 

be  inrolled  in  like  manner  a  memorial  (1)  3  B.  &  Ad.  793. 
of  the  name,  residence,  and  descrip- 
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WiLLB  on  the  other  side,  if  the  most  trifling  mistake  had  ^occurred  in 
Murray,  stating  the  name  or  residence  of  a  shareholder,  the  Company 
[  *859  ]  would  be  disabled  from  suing  under  the  4  &  5  Vict.  c.  xciii.  The 
18th  section  requires  the  memorial  to  be  in  the  form  or  to  the 
effect  expressed  in  the  schedule,  and  that  mentions  the  names  only, 
and  not  the  residences,  of  the  shareholders.  (They  also  cited  The 
Southampton  Dock  Company  v.  Richards  (i).) 

Martin ,  Shee,  Serjt.,  and  G.  Rochfort  Clarke,  then  showed 
cause  against  the  defendant's  rule  to  enter  a  verdict  for  him 
on  the  second  issue : 

The  directors  had  authority  to  make  the  call  in  question  at  the 
board  meeting  of  Tuesday,  the  11th  of  April,  1848.  By  the  S4th 
clause,  the  directors  are  to  meet  one  day  in  each  week,  and  on  such 
other  days  as  they  may  think  necessary.  Consequently,  it  was 
competent  for  them  to  call  a  meeting  for  special  purposes  on  the 
Tuesday.  This  was  not  an  extraordinary  meeting,  and  therefore  it 
was  not  necessary  that  the  notice  should  specify  the  purpose  of  it. 
Besides,  the  only  point  in  issue  is,  whether  the  directors  at  that 
meeting  did  or  did  not  make  the  call ;  and  it  was  proved  that 
they  did. 

M.  Chambers,  Peacock,  and  J.  Wild£,  in  support  of  the 
defendant's  rule : 

The  defendant  is  entitled  to  have  the  verdict  entered  for  her 
upon  the  third  issue.  The  issue  which  the  second  plea  raises  is, 
whether  the  said  directors  of  the  Company  did  or  did  not  duly 
make  the  call  in  accordance  with  the  provisions  of  the  deed.  The 
defendant,  therefore,  contends  that  the  directors  did  not  duly  make 
a  call.  Now  the  directors  who  professed  to  make  this  call  were  not 
•a  duly  constituted  board  of  directors  according  to  the  provisions  of 
the  deed,  and  so  they  were  not  empowered  to  make  the  call,  and 
therefore  it  was  not  duly  made. 

r  •860  ]  (Parke,  B.  :  The  allegation,  that  the  board  *of  directors  was  duly 

constituted,  is  not  traversed.  That  averment  is  independent  of 
the  allegation  that  the  call  was  made.  This  is  analogous  to  the 
case  of  an  averment  of  A.  B.  being  seised  in  fee,  and,  being  so 
seised,  that  he  demised.  There  the  allegation  of  the  seisin  is 
independent  of  that  of  the  demise;   and,  unless  the  former  be 

(I)  66  B.  B.  436  (1  Man.  &  G.  448). 
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distinctly  traversed,  it  is  admitted  by  the  pleadings.    In  the  case       wills 
of  Cooke  V.  Blake  (i),  the  qaestion  underwent  much  consideration.        murkay. 

Flatt,  B.  :  The  allegations  that  the  meeting  was  duly  assembled, 
and  that  the  call  was  duly  made,  are  surely  distinct,  and  might  each 
be  made  the  subject-matter  of  a  separate  traverse.) 

The  plea  puts  in  issue  the  whole  of  the  allegations,  which  constitute 
one  single  point.  The  concluding  words  of  the  plea,  *'  nwdo  et 
formdj"  put  in  issue  place  and  time,  when  material.  They  are 
material  here.  The  averment  in  the  declaration  is,  that  the 
meeting  was  duly  assembled,  and  competent  to  make  a  call,  and 
so  being  competent  to  make  the  call,  that  a  call  was  then  duly 
made.  It  would  be  necessary  for  the  plaintiffs,  in  support  of  this 
issue,  to  show  that  the  call  was  made  at  that  particular  meeting. 

(Farkb,  B.,  referred  to  Cowlishaw  v.  Cheslyn  (2),  and  Bonzi  v. 
Stewart  (3). 

Aldbbson,  B.  :  The  point  which  was  raised  by  the  defendant's 
counsel  at  the  trial  upon  this  issue  was,  whether  the  meeting  at 
which  the  call  in  question  was  made  was  an  extraordinary  meeting. 
The  defendant's  counsel  contended  that  it  was,  and  that  being  so, 
the  notice  was  not  good ;  that  the  words  "  special  business," 
contained  in  the  heading  to  the  notice,  did  not  sufficiently  state 
"  the  purpose  thereof.") 

Upon  the  evidence  it  appeared  that  the  meeting  of  the  11th  of 
April  was  an  extraordinary  meeting.  There  are  three  different 
kinds  of  meetings,  viz.  ordinary,  special,  and  extraordinary.  The 
secretary  called  it  an  extraordinary  meeting. 

(Aldbbson,  B.  :  He  said  it  "^was  not  an  ordinary  one,  but  not  an      [  *^^^  ] 
expressly  extraordinary  one.) 

The  secretary  was  the  person  who  sent  the  notice.  This  meeting  was 
not  convened  for  a  day  upon  which  ordinary  meetings  were  to  be  held. 

(Pabkb,  B.  :  It  appears  by  the  minute,  that  the  meeting  was  an 
adjournment  of  a  prior  meeting.) 

In  that  case  there  would  have  been  no  necessity  for  the  notice ; 
and  every  director  was  summoned  to  attend.    If  this  had  been  an 

(1)  1  Ex.  220.  (3)  4  Man.  ft  G.  295. 

(2)  1  Cr.  &  J.  48. 
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wiLLB  adjourned  meeting,  the  minutes  ought  so  to  have  been  headed.  It 
MuKUAT.  ^^Jf  therefore,  reasonably  be  concluded  from  all  the  circum- 
stances, that  the  meeting  was  an  extraordinary  one.  That  being 
so,  the  notice  was  clearly  insufficient.  That  the  summons  ought 
distinctly  to  state  the  object  and  purposes  of  the  meeting,  appears 
from  the  judgment  of  the  Court  in  Rex  v.  Carlisle  (i). 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiff's  rule  ought  to  be  made 
absolute,  and  that  the  defendant's  rule  ought  to  be  discharged. 
I  will  in  the  first  place  give  my  opinion  upon  the  question  which 
has  been  last  discussed,  and  I  will  shortly  state  the  reasons  why  I 
think  the  verdict  entered  for  the  plaintiff  upon  the  second  issue 
ought  to  stand.  Two  answers  were  given  to  the  objections  raised 
by  the  defendant  under  that  issue :  first,  that  the  averment  of 
the  meeting  being  a  meeting  properly  constituted  was  admitted, 
inasmuch  as  it  was  not  traversed  ;  and  secondly,  that,  upon 
the  point  reserved  by  my  learned  brother  at  the  trial  for  the 
opinion  of  the  Court,  the  verdict  was  perfectly  right.  With 
respect  to  the  first  point,  I  must  own  that,  before  I  heard  the 
argument  of  the  learned  counsel  on  the  part  of  the  defendant,  I 
entertained  a  very  strong  opinion  that  the  averment  was  so  made 
in  the  declaration  as  not  to  be  in  issue  under  the  plea,  and  there- 
*862  ]  fore  that  it  was  admitted  ;  but  I  am  now  *by  no  means  prepared 
to  adhere  to  that  opinion ;  the  argument  has  raised  sufficient  doubt 
in  my  mind  to  prevent  me  from  making  that  matter  the  foundation 
of  my  judgment.  But  the  first  question  is  not  open  to  us  upon  the 
point  reserved ;  for  the  true  question  is,  not  whether  this  particular 
meeting  was  so  assembled  under  the  provisions  of  the  deed  as  to 
possess  the  power  of  making  the  call,  but  whether  or  not  it  was 
an  extraordinary  meeting ;  and,  supposing  it  to  have  been  such, 
whether  the  notice  sufficiently  stated  the  purpose  for  which  the 
meeting  was  convened,  so  as  to  give  it  that  power.  It  appears  to 
me,  upon  the  evidence,  that  the  meeting  was  not  an  extraordinary 
meeting,  but  that  it  was  clearly  an  adjourned  meeting;  which, 
indeed,  was  admitted.  It  was  convened  by  the  directors  them- 
selves. It  is,  I  think,  perfectly  clear  that  it  is  unnecessary  to  send 
a  distinct  notice  to  every  member  for  an  adjourned  meeting.  That 
observation  disposes  of  the  effect  of  the  notice,  which,  it  must  be 
admitted,  did  not  summon  every  director.    But  if  every  director 

(1)  1  Str.  384. 
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ip^as  summoned  to  an  adjoarned  meeting,  it  does  not  follow  as  a  wills 
matter  of  inference  that  the  meeting  must  have  been  an  extra-  mubrat. 
ordinary  one,  which  was  one  of  the  principal  arguments  of  the 
defendant's  counsel  in  support  of  its  being  so.  It  was  contended 
that  the  mode  of  summoning  the  meeting  was  most  important,  as 
indicatory  of  its  character.  Admitting  that  to  be  true  in  many 
cases,  that  argument  has  no  weight  here,  since  the  meeting  was 
not  in  fact  then  convened,  but  was  merely  an  adjourned  meeting. 
What,  then,  is  the  fair  inference  to  be  drawn  as  to  its  character 
from  what  took  place  at  it  ?  Looking  at  the  minutes,  I  have  no 
doubt  that  this  meeting  originated  with  the  directors  themselves, 
and  was  not  summoned  by  one  of  that  body  as  an  extraordinary 
meeting,  at  twenty-four  hours'  notice.  I  am  therefore  of  opinion, 
that  it  was  either  a  special  meeting  or  one  of  the  ordinary  meetings, 
assembled,  for  some  reason  or  other,  *upon  a  Tuesday  instead  of  [  *963  ] 
upon  a  Wednesday,  in  either  of  which  latter  cases  the  statement 
of  the  special  purpose  for  which  it  was  to  meet  was  unnecessary ; 
and  the  meeting  of  the  board  of  directors  was  fully  competent  to 
make  the  call  which  in  point  of  fact  was  then  made.  These 
observations  entirely  dispose  of  the  defendant's  rule. 

I  shall  very  briefly  discuss  the  considerations  affecting  the 
plaintiff's  rule  to  enter  the  verdict  upon  the  first,  third,  and 
seventh  issues.  The  first  question  has  reference  to  a  supposed 
variance  between  the  deed  as  set  out  in  the  declaration,  and  the 
deed  given  in  evidence,  the  defendant  contending  that  she  was 
entitled  to  the  verdict  on  the  plea  of  non  est  factum^  as  the  deed  set 
out  professed  to  bind  the  executors,  whereas  the  deed  itself  made 
no  mention  of  them.  The  simple  and  clear  answer  is,  that  the 
deed  may  be  set  out  according  to  its  legal  effect,  and  that,  although 
executors  are  not  expressly  named,  in  point  of  law  they  are  bound. 
There  is,  therefore,  no  variance. 

The  next  question,  arising  upon  the  third  issue,  turns  upon  the 
meaning  of  the  third  plea,  which  states  that  the  said  call  was  not 
so  made  whilst  the  defendant  was  a  shareholder  and  proprietor  of 
the  said  shares  in  the  capital  of  the  said  Company,  as  such 
executrix.  Now,  it  is  sufficient  to  say,  that  the  averment  to  which 
the  plea  is  directed,  either  in  its  present  form,  or  as  it  would  be  if 
amended,  is  literally  proved.  In  one  sense  the  executors,  the  repre- 
sentatives of  the  testator,  were  the  shareholders  and  proprietors  of 
the  shares.  They  may  not,  indeed,  have  been  members  of  the 
Company,  but  they  certainly  were  proprietors  of  the  shares  as  part 
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Wills       of  the  estate  of  the  deceased.    Any  error  in  the  statement  of  their 
Murray,      interest  and  title  in  the  declaration  might  have  been  amended. 

The  last  question  has  reference  to  the  seventh  issue.     No  doubt 
the  clause  in  the  Act  requires  the  name,  residence,  and  description 

[  *864  ]      of  each  director  to  be  stated  in  the  ^memorial.     The  schedule 
requires  nothing  more  than  a  verification  of  the  name;    at  the 

same  time  the  form  of  it,  namely,  "  A.  B.,  of ,"  would  lead  to 

the  supposition  that  the  Legislature  intended  some  statement  of  the 
person  s  residence,  or  that  some  kind  of  reference  should  be  given, 
so  as  to  afford  him  the  means  of  duly  receiving  notices.  It  appears 
to  me,  that,  according  to  the  intention  of  the  Act,  the  memorial 
need  only  contain  the  names,  residences,  and  descriptions  of  the 
shareholders  as  known  to  the  person  who  inrolled  ii  It  certainly 
cannot  be  contended,  that,  at  the  peril  of  making  all  the  pro- 
ceedings void,  the  residence  of  every  member  must  be  known  to 
the  secretary,  and  that  every  member  must  have  stated  where  his 
true  residence  was  at  the  time  the  memorial  was  made,  or  at  the 
time  he  was  described  in  the  document  from  which  the  memorial 
might  be  composed.  I  quite  agree  with  what  fell  from  Lord 
Tenterden  in  Aimittige  v.  Hamei^  that  the  memorial  is  suflScient 
if  it  correctly  state  the  fact  according  to  the  entry  which  the 
Company  may  have  of  the  party  who  is  to  be  the  subject  of  the 
memorial.  To  hold  the  opposite  doctrine  would  lead  to  infinite 
mischief;  for,  should  any  mistake  be  made  in  the  name,  the 
memorial  and  all  the  proceedings  would  be  void.  The  ''plaintiff, 
therefore,  was  also  entitled  to  succeed  upon  that  issue,  and  con- 
sequently upon  all  the  issues  in  the  cause. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  first  question  turns  on  the  plea 
of  lion  est  factum.  (His  Lordship,  after  stating  the  averment  in  the 
declaration,  and  the  covenant  in  the  deed,  as  to  the  power  of  the 
directors  to  make  calls  upon  the  shareholders,  proceeded:)  The 
question  is,  as  to  the  legal  effect  of  this  covenant  in  the  deed ; 
whether  it  merely  obliges  the  person  who  subscribes  the  deed  to 
pay  the  amount  of  his  call,  or  whether,  in  case  of  his  decease,  and 
a  call  being  made,  his  executor  becomes  bound.  Now  I  am  of 
[  •866  ]  opinion  that,  according  to  the  terms  of  this  particular  *covenant, 
taken  with  the  others  in  the  deed,  the  executors  of  every  subscriber 
are  bound  on  a  call  being  made  upon  them.  The  declaration, 
therefore,  sets  out  this  covenant  according  to  its  true  legal  effect. 
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No  proposition  in  law  is  clearer  than  that,  as  a  general  rule,  the       wills 
executor  represents  the  person  of  his  testator  with  respect  to  all  his      murbat. 
rights  and  liabilities  upon  all  his  contracts.     There  are  two  cases 
which  put  this  in  a  very  striking  point  of  view,  and  one  of  them 
very  nearly  approaches  the  present.     The  first  is  that  of  Hyde  v. 
Skinner  {}),  before  Lord  Macclesfield :  ''  Skinner,  possessed  of  a  long 
term  for  years  of  a  house  in  Enfield,  with  the  appurtenances,  leased 
the  same  to  the  plaintiff's  testator  Hyde  for  five  years,  and  cove- 
nanted for  himself  and  his  executors  to  renew  the  lease  at  the  same 
rent  and  on  the  same  covenants,  upon  the  request  of  Hyde  within 
the  term.    Hyde  the  lessee  died  within  the  term,  having  laid  out  a 
considerable  sum  of  money  in  improving  the  premises,  and  the 
executors  within  the  term  requested  the  defendant,  the  lessor,  to 
make  a  new  lease  to  them  for  fifty  years,  at  the  old  rent,"  which  he 
would  not  do.    And  Lord  Chancellor  Macclesfield  there  said: 
''  The  executors  of  every  person  are  implied  in  himself,  and  bound 
without  naming,  and  the  meaning  of  this  covenant  was  to  the  end 
the  lessee  might  be  reimbursed  the  money  which  he  had  laid  out 
in  the  improvement  of  the  premises ;  for  which  reason  it  is  imma- 
terial whether  the  testator  or  the  executors  require  the  renewal  of 
the  lease :  it  need  not  be  personal."    That  was  a  case  were  the 
request  was  to  be  by  the  lessee ;  but,  looking  at  the  nature  of  the 
thing,  it  was  held  that  the  executor  and  the  lessee  were  precisely  in 
the  same  position.    The  other  case,  which  closely  resembles  the 
present,  is  that  of  Ilarwood  v.  Ililliard  (2),  where  it  was  held  that  if 
A.  agree  for  himself  and  his  executors,  to  pay  B.  his  proportion  of 
the  money  that  lands  shall  sell  for  less  than  such  a  sum,  so  as  B. 
♦give  him  notice  in  writing  of  the  said  sale,  this  'amounts  to  a       [  •SBe  ] 
covenant,  on  which  the  executor  of  A.,  having  notice  of  the  sale,  is 
liable  to  an  action  for  a  breach  of  the  contract,  although  no  notice 
was  given  to  his  testator.    There  the  declaration  stated,  that  A.  was 
to  pay  back,  in  case  notice  was  given  to  him  or  his  executors  or 
administrators.    It  was  objected,  that  there  was  a  variance,  as  the 
deed  alleged  only  that  notice  was  given  to  the  defendant.    The 
answer  to  that  objection  was, ''  that  the  executor  doth  represent  the 
person  of  the  testator ;  and  that,  though  this  covenant  was  to  give 
notice  to  the  testator,  yet,  if  the  declaration  had  been  of  a  covenant 
to  give  notice  to  him,  his  executors,  administrators,  &c.,  that  it  had 
been  no  material  variance  so  as  to  prejudice  the  action  of  the 
plaintiff,  because  it  is  no  more  than  what  the  law  implies."    The 

(1)  2  P.  Wins.  11*6.  (2)  2  Mod.  268. 
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Wills        Chief  Justiob  said  the  variance  was  material;   afterwards,  the 
MuBRAT.      whole  Court,  in  the  succeeding  Hilary  Term,  agreed  it  to  be  other- 
wise, because  the  covenant  was  in  interest  and  charge,  and  so  the 
executor  is  bound  to  pay;  and  therefore  it  is  necessary  that  he 
should  have  notice.     In  that  case,  therefore,  it  was  held  that,  upon 
a  personal  demand,  the  executors  might  have  the  benefit  of  the 
contract,  as  it  was  concerning  the  testator's  estate.    The  executors 
are  in  truth  contained  in  the  person  of  the  testator,  with  respect  to 
all  his  contracts,  except,  indeed,  in  the  case  of  a  personal  contract, 
that  is,  a  contract  depending  on  personal  skill,  in  which  is  always 
implied  the  condition  that  the  person  is  not  prevented  by  the  act  of 
God  from   completing  the  work.     That  condition  is  peculiar  to 
personal  contracts.    According,  then,  to  the  authority  of  these 
cases,  such  a  covenant  ought  to  be  pleaded  as  a  covenant  to  pay  on 
demand,  made  upon  the  defendant,  his  executors  and  adminis- 
trators.   Does  the  language  of  the  deed,  by  the  use  of  the  term 
"shareholder'*   make  any  difference?    It  was  argued,  and  with 
much  ingenuity,  that,  according  to  the  true  meaning  of  the  deed, 
[  *867  ]      neither  the  executor,  nor  indeed  any  one,  is  *bound  to  pay,  unless 
a  call  was  made  upon  him  whilst  he  was  a  shareholder ;  that  the 
executor  may  become  a  shareholder  afterwards,  if  approved  of  by 
the  directors ;  that  he  might  either  become  a  shareholder  or  dispose 
of  the  shares  to  some  one  else,  to  be  approved  of  by  them ;  and 
that,  in  case  they  did  approve  of  him,  such  person  would  become  a 
shareholder.    It  is  argued,  that  if  an  executor  is  liable  to  pay  the 
amount  of  calls  made  upon  him,  he  gets  no  equivalent,  but  the 
mere  right  to  require  the  directors  at  their  option  to  accept  him  as 
a  partner.    If  that  were  the  true  practical  effect  of  this  deed,  all 
that  could  be  said  is,  that  the  testator  has  made  a  very  bad  bargain. 
But  it  is  well  known  that  these  clauses  were  originally  introduced 
to  evade  the  Bubble  Act  (i),  by  giving  to  the  directors  a  control 
over  the  transfer  of  the  shares.     The  terms  are  still  continued  in 
the  deeds  of  joint-stock  Companies,  although  that  Act  is  repealed  (2). 
In  practice,  however,  the  directors  do  not  ever  make  any  objection 
to  the  introduction  of  the  executor,  or  of  a  third  person  to  whom 
the  executor  may  please  to  sell  his  shares,  and  therefore  no  practical 
difficulty  or  inconvenience  arises  from  it.     On  the  other  hand,  it  is 
perfectly  clear,  that,  according  to  this  deed,  as  soon  as  the  partner 
is  adopted  by  the  directors,  or  the  executor  himself  becomes  a 
partner,  he  is  also  entitled  to  all  the  intermediate  profits.     Such  a 
(1)  6  Geo.  I.  c.  18,  8.  18.  (2)  6  Geo.  IV.  c.  91. 
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rule  would  be  very  unreasonable,  if  the  executor  were  not  in  the  Wtllb 
meantime  liable  to  pay  the  calls.  The  argument  then  would  be,  murbay. 
that  the  testator  whilst  he  was  a  shareholder,  and  during  his  life* 
time,  was  liable  to  pay  the  calls;  but  the  executor,  at  a  considerable 
period  of  time  afterwards,  would  have  a  right  to  come  in  as  a 
partner,  and  claim  all  the  intermediate  profits,  and  yet  not  be 
liable  to  pay  the  calls.  I  therefore  think  that  this  is  a  covenant  by 
the  testator  to  pay  a  sum  certain  at  a  future  time,  which  unques- 
tionably *binds  the  executor  to  pay  out  of  the  assets  at  the  L  *^6S  J 
particular  time.  The  deed  itself  leads  me  to  the  same  conclusion, 
for  it  contains  a  provision  that  the  calls  are  to  be  paid  within  a 
given  time,  either  by  notice  to  the  party  or  to  the  executor.  It  is 
very  true  that  an  executor  cannot  become  an  actual  partner  in  the 
concern,  or  be  entitled  under  any  new  contract  to  the  benefit  of  it, 
unless  he  has  accepted  the  shares  and  agreed  to  become  a  partner, 
and  is  inroUed  and  executes  the  deed  as  such ;  but  the  shares  are 
vested  in  him,  and  in  some  sense  he  is  a  shareholder,  although  not 
in  the  complete  sense,  so  as  to  be  entitled  to  all  the  profits,  or 
liable  in  his  own  person  to  all  the  subsequent  responsibility.  I  am, 
therefore,  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a 
verdict  on  that  issue  for  the  plaintiff. 

The  next  question  arises  on  the  issue,  whether  the  call  was  made 
during  the  time  that  the  defendant  was  a  shareholder  as  executor ; 
and  I  think  it  was.  Until  he  became  a  shareholder  in  his  own 
right,  in  some  sense  he  may  be  said  to  be  a  shareholder  as  executor; 
and  the  allegation  is  confined  to  that.  The  call  is  made  during  the 
time  when  he  possessed  a  vested  interest  in  the  shares,  although, 
in  the  primary  and  strict  signification  of  the  word,  he  was  not  a 
shareholder.  I  therefore  think  this  issue  ought  to  be  found  for  the 
plaintiff. 

The  next  question  arises  upon  the  issue,  whether  there  was  a 
proper  memorial  inroUed,  as  required  by  the  statute.  Whether 
this  plea  is  good  is  not  the  question,  though  I  am  clearly  of 
opinion  that  it  is  not,  since  it  is  impossible  to  suppose  that  the 
Company,  which  may  consist  of  very  many  members,  is  to  be 
defeated  of  its  rights  where  the  description  of  one  of  the  persons 
as  shareholder  may  turn  out  to  be  incorrect.  But  the  question  is 
not  whether  the  plaintiff  would  be  entitled  to  judgment  non  obstante 
veredicto,  but  whether  the  plea  was  supported  by  the  evidence. 
The  memorial  was  produced,  and  by  the  Act  under  which  *this  [  'ses  ] 
Company  was  inroUed,  the  inrolment  is  to  take  place  upon  the 
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Wills  declaration  and  not  upon  the  affidavit  of  the  secretary.  I  think 
MuBRAT.  ^^^^  ^^^  ^^^  ^^^^  ^^^  require  more  than  that  the  secretary  should 
state  ^hat  is  consistent  with  his  own  knowledge,  which  can  only 
be  ascertained  by  looking  at  the  description  of  the  parties  upon  the 
register ;  and  if  it  contain  a  description  of  a  person  which  does  not 
state  his  place  of  abode,  still  the  memorial,  if  it  contain  the  same 
description,  is  sufficient  within  the  meaning  of  the  Act.  That  is 
the  case  here,  for  no  place  of  abode  is  attached  to  the  name  of 
Major-General  Bobertson,  but  merely  a  description  of  him  as  a 
director  of  the  East  India  Company.  Very  probably  that  alone 
might  have  been  a  sufficient  description ;  but  it  was  not  found  as  a 
fact  that  he  had  chambers  at  the  India  House,  and  that  he  was 
always  to  be  found  there.  I  am  therefore  of  opinion  that  the 
verdict  ought  to  be  entered  on  the  last  issue  for  the  plaintiff. 

The  remaining  question  does  not  depend  upon  whether  this  plea 
puts  in  issue  all  the  circumstances  necessary  to  give  the  meeting 
the  power  to  make  the  call.  At  first  I  entertained  a  strong  opinion 
that  the  plea  did  not  put  them  in  issue ;  and  that  opinion  I  still 
retain,  but  not  to  the  same  extent,  as  Mr.  Peacock's  argument 
made  an  impression  upon  me ;  and  if  the  question  turned  upon  the 
meaning  of  this  plea,  I  should  wish  to  consider  it  more  minutely. 
But  it  is  not  necessary  to  give  judgment  upon  that  ground.  I 
agree  in  opinion  with  my  Lord  on  the  point  reserved,  and  think 
that,  upon  the  facts,  the  meeting  was  not  an  extraordinary  meeting 
within  the  terms  of  the  deed.  If  the  meeting  fall  within  the 
description  of  an  ordinary  or  special  meeting,  no  notice  is  neces- 
sary ;  but  if  it  was  an  extraordinary  meeting,  a  notice  specifying 
the  purpose  is  necessary.  One  of  the  points  reserved  was,  whether 
the  notice  was  sufficient  within  the  meaning  of  the  34th  clause, 
supposing  this  to  have  been  an  extraordinary  meeting.  In  that 
[  *870  ]  case  it  is  clear  that  the  notice  would  be  insufficient ;  and  ^therefore 
the  only  remaining  question  is,  whether,  upon  the  evidence,  this 
was  an  extraordinary  meeting,  called  by  the  secretary  of  his  own 
head,  or  by  a  director,  or  whether  it  was  appointed  by  the  directors. 
I  entirely  concur  in  the  opinion  formed  upon  that  question  by  my 
brother  Alderson  at  the  trial.  The  evidence  is  of  two  descriptions. 
First,  by  the  minute  of  the  11th  of  April,  reference  is  made  to  the 
meeting  of  the  7th  of  March  preceding.  From  that  minute,  it  is 
quite  clear  to  me  that  this  was  not  an  extraordinary  meeting,  but 
merely  an  adjournment  of  the  prior  meeting  of  the  7th  of  March, 
and  appointed  for  the  consideration  of  tlie  general  business  of  the 
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Company.  On  the  other  hand,  there  is  the  letter  sent  by  the  wills 
secretary,  stating  that  the  meeting  was  for  special  business.  We  mubbat. 
have,  then,  to  set  off  that  against  the  other  evidence  contained  in 
the  minate.  The  fair  conclusion  is,  that  the  act,  on  the  part  of 
the  secretary,  was  an  unnecessary  one,  and  that  it  was  merely  done 
to  inform  the  directors  of  the  meeting  on  the  particular  day ;  and 
the  evidence  does  not  necessarily  show  or  even  satisfactorily  lead 
me  to  the  conclusion  that  this  was  an  extraordinary  meeting.  A 
similar  course  was  pursued  in  the  case  of  Lorant  v.  Scadding  (i),  in 
the  court  of  error,  which  underwent  much  discussion  and  considera- 
tion. The  effect  of  that  case  is,  that  a  poor-rate  might  be  begun  at 
one  meeting  and  continued  and  ended  at  another,  when  the  meeting 
was  adjourned  for  the  purpose  of  taking  the  rate  into  consideration, 
although,  at  the  time  the  rate  was  finally  adopted,  notice  had  been 
given  of  the  meeting,  which  notice  was  clearly  insufficient,  and 
could  not  justify  any  act  done  by  a  special  meeting.  That  notice 
was  not  considered  to  affect  the  question  in  the  least  degree.  So  I 
think  that  here  the  notice  is  wholly  immaterial.  On  the  other 
evidence,  it  must  be  considered  as  a  meeting  of  the  directors,  and 
not  an  extraordinary  meeting,  and  consequently  it  *did  not  require  [  •sTi  ] 
a  special  notice.  This  issue,  therefore,  was  properly  found  for  the 
plaintiff. 

Platt,'  B.  : 

I  am  of  the  same  opinion.  With  respect  to  the  question  of 
variance,  it  appears  to  me  that  the  pleader  has  merely  stated  in 
extenso  the  legal  effect  of  the  deed ;  and  therefore  that  the  objection 
relied  upon  by  the  defendant  must  fail.  Then,  as  to  the  question 
raised  by  the  third  issue,  it  appears  to  me  that  the  proper  party  is 
stated  in  whom  the  legal  interest  with  respect  to  the  shares  existed 
at  the  time  the  call  was  made.  The  next  question  arises  upon  the 
seventh  issue ;  and  1  am  clearly  of  opinion  that  the  inrolment  was 
sufficient  within  the  meaning  of  the  Act  of  Parliament  in  question : 
indeed,  that  a  contrary  decision  would  lead  to  most  inconvenient 
results.    The  plaintiff's  rule,  therefore,  ought  to  be  made  absolute. 

With  respect  to  the  rule  obtained  on  the  part  of  the  defendant,  I 
am  of  opinion  that,  upon  the  evidence,  the  meeting  in  question  was 
not  an  extraordinary  meeting.  It  may  be  observed,  that  although 
the  secretary  said  it  was  not  an  ordinary  meeting,  it  does  not  follow 
that  it  was  such  a  meeting  as  that  which  the  defendant  contended 

(1)  19  L.  J.  M.  C.  5. 
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Wills  it  was.  The  question  might  have  been  put  to  the  secretary  at  the 
Mdbrat.  trial,  whether  or  not  it  was  an  extraordinary  meeting  within  the 
meaning  of  that  term  as  contained  in  the  deed ;  but  no  snch 
question  was  asked.  It  therefore  seems  to  me,  that  the  opinion 
which  my  brother  Aldebson  formed  at  the  trial,  in  holding  this  to 
have  been  a  special  meeting,  was  correct;  and  consequently  the 
defendant's  rule  must  be  discharged. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  At  the  trial  no  question  was  left  to 
the  jury,  the  entry  of  the  verdict  on  the  particular  issues  being  left 
entirely  to  me.  I  now  feel  satisfied  that  the  entry  I  directed  in 
favour  of  the  defendant  upon  certain  issues,  was  not  correct. 
With  respect  to  the  first  issue,  raised  by  the  plea  of  non  est  factum^ 
*872  ]  ^inasmuch  as  the  true  legal  effect  of  the  deed  is  that  the  share- 
holder and  his  executors  are  liable,  the  allegation  to  that  effect  in 
the  declaration  was  supported  by  the  deed,  and  consequently  there 
^  was  no  variance  upon  the  first  issue. 

The  remaining  question  is,  whether  this  was  a  meeting  properly 
convened  ;  the  objection  being,  that  the  notice  was  not  sufficient  to 
constitute  the  meeting  for  the  purpose  of  making  the  call.  It 
appeared  by  the  terms  of  the  deed,  that  the  only  meeting  for  which 
the  purpose  is  required  to  be  stated  in  the  notice  is  an  extraordinary 
meeting.  Now  there  was  some  evidence  tending  to  show  that  this 
was  an  extraordinary  meeting,  since  the  directors  were  in  fact 
summoned;  atid  it  does  not  appear  that  such  a  summons  was 
necessary,  except  for  an  extraordinary  meeting.  This  fact,  how- 
ever, is  of  an  ambiguous  character,  since  a  notice  to  the  directors, 
for  the  purpose  of  reminding  them  of  the  business  for  which  they 
are  to  be  assembled,  may  often  be  desirable  as  a  matter  of  caution ; 
and  indeed,  in  Lorant  v.  Scadding  such  a  notice  was  not  considered 
as  binding  upon  the  parties.  On  the  other  hand,  I  thought  that 
the  summons  was  not  issued  by  the  secretary  himself,  for  he  stated 
that  he  was  directed  to  issue  it.  I  also  thought,  that  a  summons 
by  one  of  the  directors  meant  properly  a  summons  issued  directly 
by  him,  in  his  own  individual  capacity ;  and  I  therefore  came  to 
the  conclusion,  that  the  evidence  had  a  strong  tendency  to  show 
that  the  meeting  was  not  an  extraordinary  meeting.  Now  the 
meeting  itself  was  called  a  special  meeting,  and  other  business  of 
the  parties,  adjourned  from  a  former  meeting,  was  then  transacted 
at  it,  after  which  the  call  was  discussed.    It  appeared  also  that  a 
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director  had  power  to  appoint  any  special  days  he  might  think  proper,       Wjlls 
other  than  the  ordinary  weekly  working  days,  for  the  discussion  of      Murkay. 
such  business,  without  the  notice  containing  any  mention  of  such 
purpose.     Under  these  circumstances,  I  thought  *that  the  more       [  •873  ] 
reasonable  conclusion  was,  that  the  meeting  was  one  called  by  all 
the  directors,  or  one  of  them,  and  not  by  the  secretary,  and  I  there- 
fore directed  the  second  issue  to  be  entered  for  the  plaintiff;  and 
the  Court  are  now  of  opinion  that  this  direction  was  correct. 

Bides  accordingly, 
TOWSE  V.  HENDERSON  and  Another  (1).  i85o. 

(4  Ex.  890—895 ;  S.  C.  19  L.  J.  Ex.  163 ;   14  L.  T.  400.)  Jan^  26. 

A  Bhipowner  ia  entitled  to  take  merchandise  for  freight  as  ballast  on  board        [  ^^  ] 
his  chartered  vessel,  provided  the  merchandise  occupies  no  more  space  than 
ballast  would  have  done. 

There  is  no  undertaking  on  the  part  of  a  shipowner  that  his  vessel  (if 
really  fit)  shall  be  free  from  suspicion  of  unfitness  to  receive  a  cargo  on  board. 

Assumpsit  on  a  charter-party  of  affreightment  made  between  the 
plaintiff,  the  owner  of  the  ship  Argyi-a,  and  the  defendant,  whereby 
it  was  agreed  that  the  vessel  should  proceed  from  Singapore  to 
Whampoa,  and  there  load  from  the  agents  of  the  affreighters  a  full 
and  complete  cargo  of  tea.  The  declaration,  which  was  in  the 
usual  form,  averred  that  the  ship  was  ready  to  load  her  cargo 
within  the  true  intent  and  meaning  of  the  charter-party,  of  which 
the  defendants  had  notice.  Breach,  that  the  defendants  wholly 
refused  to  load  any  tea  whatever  on  board  the  said  ship. 

The  defendants  pleaded  (with  other  pleas  not  material  to  the 
present  question),  fourthly,  that  the  ship  was  not  ready  to  load  her 
cargo,  modo  et  forma  ;  sixthly,  that  the  defendants  were  ready  and 
willing  to  load  and  put  on  board  the  ship  at  Whampoa  a  full  and 
complete  cargo  of  tea  within  the  time  limited  for  that  purpose, 
according  to  the  true  intent  and  meaning  of  the  charter-party, 
whereof  the  master  had  notice.  Yet  the  defendants  in  fact  say, 
that  the  ship,  on  her  arrival  at  Whampoa,  had  on  board  a  large 
quantity  of  noxious  merchandise,  to  wit,  eighty  tons  *of  antimony  [  *89i  j 
ore,  which  the  master  caused  to  be  shipped  and  received  in  and  on 
board  of  the .  said  ship  at  Singapore,  for  conveyance  to  London ; 

(1)  Cited,   Swihampton  Steam  Col-  Weir  v.  Union  Steamship  Co,  [1900]  1 

liery  ▼.  Clarke  (1870)  L.  R.  6  Ex.  63,  67,  Q.  B.  28,  40,  43,  in  H.  L.,  [1900]  A.  C. 

40  L.  J.  Ex.  8 ;  Cator  ▼.  Cheat  Western  625,  532,  69  L.  J.  Q.  B.  809,  83  L.  T. 

Insurance  Co.  of  New  York  (1873)  L.  R.  91.— A.O. 
8  C.  P.  552,  561,  42  L.  J.  C.  P.  266; 
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TowsK  that  teas  shipped  on  board  any  ship  or  vessel  containing  so  large 
Hbkdkrson.  ft  quantity  of  such  noxious  merchandise  as  antimony  ore  wonld,  by 
reason  of  their  proximity  to  such  noxious  merchandise,  be  greatly 
deteriorated  and  affected,  and  thereby  materially  diminished  in 
value.  The  plea  then  stated,  that  the  master  was  requested  by  the 
defendants  to  remove  and  discharge  from  on  board  the  ship  the 
said  antimony  ore,  and  that,  after  such  request,  and  before  (he 
refusal  of  the  defendants  as  thereinafter  mentioned,  there  was 
reasonable  time  and  reasonable  opportunity  for  the  master  to  cause 
the  noxious  merchandise  to  be  removed  and  discharged  out  of  the 
ship,  but  he  wholly  refused  so  to  do,  and  persisted  in  keeping  the 
same  on  board  of  the  ship,  to  be  therein  conveyed  on  the  said 
voyage  to  London ;  wherefore,  and  by  reason  of  the  promises  afore- 
said, the  defendants  did  refuse  to  ship  and  put  on  board  the  ship 
any  teas  whatsoever. 

The  plaintiff  joined  issue  on  the  fourth  plea,  and  to  the  sixth 
replied  de  injuria. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that  the  master  of  the  char- 
tered vessel  took  on  board  at  Singapore,  for  London,  about  eighty 
tons  of  antimony  ore,  for  which  freight  was  paid  as  merchandise, 
but  which  was  stored  as  ballast,  and  occupied  no  more  space  than 
ordinary  ballast,  leaving  to  the  charterers  the  full  bulk  of  the 
vessel,  to  be  loaded  by  them  with  tea.  The  defendants  in  conse- 
quence refused  to  ship  any  tea,  alleging  that  it  would  sustain  injury 
from  being  loaded  in  the  same  vessel  with  the  antimony.  The 
charter-party  contained  the  following  stipulation :  "  Such  side 
dunnage,  consisting  of  sapan  wood  or  rattans,  as  may  be  required 
for  stowing  the  homeward  cargo,  charterers'  agents  to  have  the 
option  of  putting  on  board  at  Singapore,  at  the  rate  of  two  pounds 

L  ♦892  ]  per  ton  of  *twenty  cwt.  net,  delivered  in  London."  Numerous 
witnesses  were  called  on  the  part  of  the  plaintiff,  to  prove  that  teas 
had  been  frequently  brought  to  this  country  in  ships  having 
antimony  on  board  as  ballast,  and  that  the  teas  were  in  no  way 
injured.  On  behalf  of  the  defendants,  evidence  was  adduced  to 
show  that  the  tea  would  have  been  injured  if  shipped  on  board  a 
vessel  having  such  a  description  of  ballast  on  board.  The  defen- 
dants' counsel  objected,  first,  that  the  charter  being  for  a  full  and 
complete  cargo  of  tea,  everything  to  be  carried  in  the  nature  of 
profit  upon  the  ship  should  be  put  on  board  by  the  charterers,  and 
that  the  owner  had  no  right  to  carry  even  ballast  on  freight  or 
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profit.  Secondly,  that  the  defendants  were  entitled  to  a  verdict  on  Towse 
the  fourth  issue,  inasmuch  as,  although  the  antimony  might  not  hbnderbon. 
be  absolutely  prejudicial  to  the  tea,  it  cast  a  suspicion  on  the  ship, 
and  that  the  owner  was  bound  to  provide  a  vessel  free  from  all 
suspicion.  Thirdly,  that  even  if  this  were  not  so,  the  custom  of 
the  trade  in  chartering  vessels,  which  would  be  engrafted  on  the 
contract,  would  import  that  a  ballast  free  from  all  suspicion  should 
be  put  on  board  the  vessel.  The  learned  Judge  left  it  to  the  jury 
to  say,  whether  antimony  ore  was  a  noxious  merchandise,  and 
injurious  to  tea,  and  also  whether  its  presence  on  board  a  ship  as 
ballast  cast  a  suspicion  on  the  vessel.  The  jury  having  found  for 
the  plaintiff. 

The  Attorney-GenercU,  in  the  subsequent  Term,  obtained  a  rule 
nisi  to  set  aside  the  verdict  on  the  ground  of  misdirection. 

Bovill  commenced  showing  cause  (January  19),  when  the 
Court,  having  intimated  their  opinion  that  a  shipowner  may  take 
on  board  merchandise  as  ballast,  provided  it  occupies  no  larger 
space  than  the  ballast  would  have  done,  called  on 

The  Attomey-Qeneral  and  Barstow  to  support  the  rule.     They       [  893  ] 
urged  the  above  objections. 

Cur.  adv.  vult. 

Pabkb,  B.,  now  said : 

In  this  case,  which  we  have  considered  since  the  argument,  we 
are  all  of  opinion  that  the  rule  ought  to  be  discharged.  It  was  an 
action  on  a  charter-party  for  not  providing  a  full  cargo  of  tea  at 
Whampoa.  The  question  raised  by  the  sixth  plea  was,  whether 
there  was  on  board  the  vessel  a  cargo  which  would  be  deleterious 
to  the  tea.  Another  plea  denied  the  fact  of  the  ship  being  ready 
to  receive  tea  at  Whampoa.  On  the  trial,  a  great  deal  of  evidence 
was  given  on  the  part  of  the  plaintiff,  and  some  evidence  on  the 
part  of  the  defendants,  as  to  whether  the  antimony,  which  was 
taken  on  board  as  ballast,  would  be  prejudicial  to  tea  or  not,  and 
that  question  was  left  to  the  jury,  and,  there  being  evidence  on  both 
sides,  it  is  impossible  for  us  to  say  that  the  finding  of  the  jury  was 
wrong.  The  Court  have  already  disposed  of  another  objection, 
namely,  that  the  plaintiff  had  no  right  to  ship  a  part  of  the  cargo 
as  ballast,  for  that  the  defendants  were  entitled  to  the  full  capacity 
of  the  ship,  exclusive  of  all  other  merchandise,  for  the  purpose  of 
storing  tea.    The  Court  has  said  that  the  owner  may  take  on  board 
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TowsB       merchandise  as  ballast,  provided  it  occupies  no  larger  space  than 
HKKDKR80K.  tho  ballast  would  have  done,  leaving  to  the  charterer  the  full  space 
of  the  vessel  proper  to  be  filled  with  tea.    We  are  also  of  opinion 
that  it  was  no  ground  of  objection  that  ballast  was  taken  on  board 
as  freight,  and  that  the  owner  of  the  ship  received  a  compensation 
for  it.    It  was  then  contended,  that,  although  the  antimony  might 
not  be  actually  prejudicial  to  the  tea,  yet,  if  taken  on  board,  it  cast 
a  suspicion  on  the  tea,  and  that  the  owner  was  bound  to  provide 
his  ship  in  such  a  condition  as  to  be  free  from  suspicion.    How- 
[  *894  ]       ever,  my  Lord  Chief  Baron  left  that  question  *also  to  the  jury, 
and  the  jury  have  found  a  verdict  on  that  issue  for  the  plaintiff, 
and,  looking  over  the  evidence,  it  appears  to  us  that  the  verdict  was 
warranted  by  it.    But  if  not,  we  all  think,  that  if  the  ship  really 
was  fit  to  receive  on  board  a  cargo,  there  is  no  undertaking  on  the 
part  of  the  owner  that  the  vessel  shall  be  free  from  suspicion  of 
unseaworthiness.    It  may  so  happen,  that,  when  the  vessel  arrives 
at  the  port,  there  may  be  a  general  belief  that  she  is  unseaworthy 
or  unfit  to  receive  a  cargo  on  board,  which  would  prejudice  the 
charterer;  but  the  circumstances  of  that  suspicion  cannot  affect 
the  plaintiff's  right  to  receive  the  cargo  on  board  :  all  he  undertook 
was,  that  the  vessel  should  be  really  fit  to  receive  the  cargo  on 
board.    We  are  all  of  opinion  that  the  plaintiff  was  not  bound  to 
have  his  ship  in  such  a  condition  as  to  be  free  from  all  suspicion. 
Then  it  was  said  that  the  ship  should  be  ballasted  according  to  the 
usage  and  custom  of  the  trade  in  chartering  such  vessels.     It  may 
be  admitted,  that,  under  this  charter-party,  the  shipowner  under- 
takes that  all  usages  of  trade  prevailing  on  that  particular  voyage 
shall  be  complied  with.    But,  on  looking  at  the  evidence,  there  does 
not  appear  to  be  any  usage  of  trade  with  respect  to  the  species  of 
ballast  to  be  put  on  board,  beyond  what  the  law  limits ;  that  is, 
that  nothing  should  be  put  on  board  by  way  of  ballast  that  would 
be  actually  injurious  to  the  cargo.     The  existence  of  a  usage  of 
trade  to  exclude  antimony  is  entirely  out  of  the  question,  because 
nobody  thought  of  taking  antimony  on  board  as  ballast  until  within 
the  last  two  or  three  years ;  and  it  is  impossible,  therefore,  that 
there  should  be  any  established  usage  of  trade  in  that  respect. 
For  these  reasons,  the  Court  are  of  opinion  that  the  verdict  on  the 
principal  issue,  namely,  that  raised  on  the  sixth  plea,  was  perfectly 
right. 
With  regard  to  the  other  issue,  we  think,  that,  even  if  the  ques- 
ts ]      tion  had  been  properly  left  by  my  Lord  to  the  *jury,  there  was 
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evidence  amply  warranting  the  finding ;  but  we  think  the  case  was  Towse 
presented  too  favourably  to  the  jury,  and  that  the  plaintiff  certainly  hkndkrson. 
entered  into  no  engagement  that  the  ship  should  be  free  from 
Buspicion,  or  any  condition  to  ballast  it  other  than  in  the  ordinary 
way ;  and  there  is  no  evidence  that  she  was  not  ballasted  in  the 
proper  way.  On  the  contrary,  the  result  of  the  evidence  is,  that 
she  was  ballasted  properly ;  and  therefore  we  think  the  rule  ought 
to  be  discharged. 

Rule  discharged. 


R.R. — ^VOL.  LXXX.  52 
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CASES    AT    NISI    PRIUS. 


"«•  JAMES  V.  BOSTOK 

Dee.  7. 
(2  Car.  &  Kir.  4—9.) 

ZffnSon!^  A  letter  written  to  a  Bishop,  informing  him  of  a  report  current  in  a 

P  .  .  parish  in  his  diocese,  that  the  incumbent  of  a  district  in  that  pariah  had 

collared  the  schoolmaster,  and  that  a  fight  ensued  between  them,  is  a 
privileged  communication  if  the  letter  was  written  to  the  Bishop  honestly, 
to  call  his  attention  to  a  rumour  in  the  parish  which  was  bringing  scandal 
on  the  Church,  and  not  from  any  malicious  motiye ;  and  it  is  not  material 
that  the  writer  of  the  letter  did  not  live  in  the  district  to  the  incumbent  of 
which  the  letter  refers. 

Libel.  The  declaration  stated  that  the  plaintiff  "  was  a  clerk  in 
holy  orders  of  the  United  Church  of  England  and  Ireland,  and,  as 
such  clerk,  before  and  at  the  time  of  the  committing  of  the  grievance 
hereinafter  mentioned,  officiated  at  the  church  of  St.  James  the 
Great,  in  the  parish  of  Bethnal  Green,  in  the  diocese  of  London, 
yet  the  defendant,  well  knowing  "  &c.,  and  maliciously  intending  to 
''injure  the  plaintiff  in  his  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  Charles  James,  by  Divine  permission.  Lord  Bishop  of 
London,  and  divers  other  worthy  subjects  of  this  realm,  wrote  and 
published  a  libel  of  and  concerning  the  plaintiff,  in  the  form  of  a 
letter  to  the  said  Charles  James,  Lord  Bishop  of  London,  contain- 
ing the  false,  libellous,  and  scandalous  matter  following,  that  is 
to  say : 

**  Tile  Kilns,  Hacenbt  Boad, 

"8th  January,  1846. 

"My  Lord  Bishop, — A  report  is  current  in  the  parish  of 
Bethnal  Green,  and  in  this  neighbourhood,  of  a  most  disgraceful 
scene  which  occurred  in  the  school-room  of  St.  James  the  Great, 
between  the  Bev.  Mr.  James,  the  incumbent,  and  the  school- 
master, during  school  hours.  Beport  says,  that  the  school- 
master asked  the  rev.  gentleman  for  his  salary;  words  arose; 
the  rev.  gentleman  collared  the  schoolmaster,  and  a  stand-up 
fight  ensued.  A  cry  of  '  Murder ! '  was  heard  from  the  school, 
which  brought  persons  to  the  spot,  and  after  ineffectual 
attempts  of  others,  the  churchwarden  parted  them.  I  have 
troubled  your  Lordship  with  these  reported  particulars,  that  your 
Lordship  may  institute  enquiry.  If  the  transaction  is  true,  it  is 
most  shameful :  such  examples  among  the  clergy,  especially  among 
a  population  like  Bethnal  Green,  are  calculated  to  bring  religion 
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into  contempt,  the  Church  and  its  ministers  into  disrepute,  instead       jambs 
of  implanting  *right  principles  into  the  minds  of  the  rising  genera-      boston. 
tion  of  that  long-neglected  parish ;  and  it  is  on  that  account  I  deem        [  *6  ] 
it  my  duty  (as  a  churchman)  to  make  my  information  known  to 
your  Lordship,  if  the  subject  is  not  so  already.    I  have  the  honour 
to  remain,  with  the  greatest  respect,  my  Lord  Bishop, 

"  Your  Lordship's  most  obliged  humble  servant, 

''Jambs  Boston. 
"  To  the  Right  Hon.  and  Right  Rev. 
the  Lord  Bishop  of  London. 

"  P.8. — I  trust  your  Lordship  will  not  think  this  communication 
impertinent." 

Pleas :  Ist,  Not  guilty ;  2ndly,  a  special  plea,  which  was  held  bad 
on  demurrer. 

It  was  proved  by  the  Bishop  of  London  that  the  plaintiff  was  the 
incumbent  of  St.  James,  Bethnal  Green,  and  that,  in  the  month  of 
January,  1845,  he  received  from  the  defendant  the  letter  set  forth 
in  the  declaration,  and  that  he  knew  the  defendant's  handwriting, 
from  having  received  letters  from  him  before,  respecting  which  he 
had  seen  the  defendant.  The  Bishop  of  London  further  stated, 
that  he  had  sent  the  letter  to  the  plaintiff,  and  had  instituted  an 
inquiry  into  the  matter,  in  consequence  of  information  he  had 
received  from  another  person,  and  that  he  should  have  done  so 
upon  this  letter  only  ;  but  that  he  had  not  issued  any  formal  com- 
mission. His  Lordship  also  stated  that  complaints  under  the 
Church  Discipline  Act,  S  &  4  Vict.  c.  86,  were  not  required  to  be  in 
any  particular  form. 

Badeley,  for  the  plaintiff,  proposed  to  ask  the  Bishop  of 
London,  "Was  the  result  of  the  inquiry  satisfactory  to  your 
Lordship?" 

Jervis,  for  the  defendant : 

I  submit,  that  the  result  of  *the  inquiry  being  satisfactory  or        [  *6  ] 
unsatisfactory  to  the  Bishop  of  London  is  not  evidence  in  this 
cause. 

Pollock,  C.  B.  : 

I  think  the  question  cannot  be  put. 

In  his  cross-examination  the  Bishop  of  London  stated,  that  the 

63—2 
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Javbs       defendant  did  not  reside  in  the  district  of  St.  James,  Bethnal 
BosTOK.      Careen,  but  in  the  adjoining  district  of  Haggerstone,  both  being  in 
the  parish  of  Bethnal  Green. 

The  letter  was  pnt  in  and  read. 

Jervis,  for  the  defendant : 

I  submit,  that  the  communication  was  privileged  under  the 
Church  Discipline  Act,  3  &  4  Vict.  c.  86  (i). 

Pollock,  C.  B.  : 
It  is  in  part  a  question  of  fact,  which  must  be  left  to  the  jury. 

On  the  part  of  the  defendant,  Edward  Rolph,  the  schoolmaster 
of  the  district  of  St.  James  the  Great,  was  called.  He  stated,  that, 
[  *7  ]  on  the  27th  of  December,  1844,  being  *under  notice  to  leave  his 
situation  as  schoolmaster,  he  went  to  the  school-room  and  tried  to 
enter  it,  when  the  plaintiff  collared  and  struck  him,  and  he  cried 
"  Murder ! "  This  evidence  was  confirmed  by  that  of  Mrs.  Rolph, 
his  wife  ;  and  it  was  proved  by  Mr.  Goodwin,  a  corn-chandler,  who 
resided  nearly  opposite  the  school-room,  that  he  had  given  an 
account  of  the  transaction  to  the  defendant. 

Evidence  in  reply  was  given,  in  which  it  was  stated  by  Mr. 
Oldman,  one  of  the  churchwardens,  and  by  Mr.  Null,  that  the 
plaintiff  did  not  collar  the  schoolmaster,  Rolph ;  and  the  former 
stated,  that,  as  Rolph  put  his  shoulder  to  the  door  of  the  school- 
room and  pushed  it  open,  the  plaintiff  put  his  open  hand  on  Rolph's 
shoulder.  It  also  appeared  that  a  crowd  of  about  fifty  or  sixty 
persons  had  collected. 

(1)  By  the  stat.  3  &  4  Yict  c.  S6,  Vicar-General,  or  an  Archdeacon  or 
8.  3,  it  is  enacted,  *'  that  in  every  case  Rural  Dean  within  the  dioceee,  for  the 
of  any  clerk  in  holy  orders  of  the  purpose  of  making  inquiry  as  to  the 
UnitedChurchofEngland  and  Ireland,  grounds  of  such  charge  or  report: 
who  may  be  charged  with  any  offence  Provided  always,  that  notice  of  the 
against  the  laws  ecclesiastical,  or  con-t  intention  to  issue  such  commission 
oeming  whom  there  may  exist  scandal  under  the  hand  of  the  Bishop,  Con- 
or evil  report  as  haying  offended  taining  an  intimation  of  the  nature  of 
against  the  said  laws,  it  shall  be  the  offence,  together  with  the  names, 
lawful  for  the  Bishop  of  the  diocese  addition,  and  residence  of  the  party  on 
within  which  the  offence  is  alleged  or  whose  application  or  motion  such  com- 
reported  to  have  been  committed,  on  mission  shall  be  about  to  issue,  shall 
the  application  of  any  party  complain-  be  sent  by  the  Bishop  to  the  party 
ing  thereof,  or  if  he  shall  think  fit  of  accused  fourteen  days  at  least  before 
his  own  mere  motion,  to  issue  a  com-  such  commission  shall  issue.*'  [See 
mission  under  his  hand  and  seal  to  five  55  &  56  Vict,  c  32,  ss.  2,  6,  10,  14.] 
persons,   of  whom  one  shall  be  his 
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Montagu  Chambers,  in  reply,  contended,  first,  that  the  com-       James 
monication  was  not  privileged,  because  the  defendant  did  not  reside      Boston. 
in  the  district  of  St.  James  the  Great ;  and,  secondly,  that,  from 
the  letter  itself,  the  jury  ought  to  find  that  the  defendant  was 
actuated  by  malicious  motives. 

Pollock,  C.  B.  (in  summing  up) : 

The  plaintiff  in  this  case  is  the  incumbent  of  the  district  of 
St.  James  the  Great,  and  this  letter  was  written  to  the  Bishop  of 
London,  who  is  his  diocesan.  It  was  written  to  him  as  such,  and 
not  published  to  any  one  else.  It  is  written  in  the  defendant's  own 
name,  and  with  his  correct  address,  and  the  Bishop  knew  perfectly 
well  from  whom  it  came.  It  further  appears  that  the  Bishop  sent 
the  letter  to  the  plaintiff,  and  directed  an  inquiry  to  be  made, 
(probably  by  his  chaplains) ;  and  I  think  we  may  assume  that  the 
result  of  the  inquiry  was  satisfactory,  as  no  step  was  taken  against 
the  plaintiff,  either  by  commission  under  the  Church  Discipline  Act 
or  otherwise.  With  respect  to  the  letter  itself,  unless  it  be  protected 
as  a  privileged  communication,  I  think  it  is  a  libel ;  and  on  the 
question,  *which  is  the  important  one,  whether  it  was  a  privileged  [  *&  ] 
communication  or  not,  you  will  have  to  consider  whether  it  was 
written  and  sent  really  and  truly  with  the  intention  of  calling  the 
attention  of  the  Bishop  of  London  to  the  matter,  or  from  any 
malicious  motives.  It  may  have  been  the  act  of  a  meddling 
person,  a  rash  man,  or  an  inconsiderate  man ;  but  the  question  for 
you  to  consider  is  this :  Was  this  letter  written  to  the  Bishop  of 
London  to  slander  the  plaintiff,  or  was  it  written  to  him  honestly, 
to  call  his  attention  to  a  rumour  in  the  parish  that  was  bringing 
scandal  on  the  Church  ?  I  am  by  no  means  sure,  that,  before  the 
passing  of  the  Church  Discipline  Act,  this  letter,  if  written  and 
sent  to  the  Bishop  bond  fide,  would  have  been  a  libel;  I  rather 
think  it  would  not :  but,  since  the  passing  of  that  Act,  there  can 
be  no  doubt  that  a  communication  as  to  the  conduct  of  a  clergyman 
made  to  his  Bishop,  or  such  a  communication  made  as  to  any  evil 
report  respecting  a  clergyman,  is  privileged.  The  words  of  the  Brd 
section  of  that  Act  are,  ''  that,  in  every  case  of  any  clerk  in  holy 
orders  of  the  United  Church  of  England  and  Ireland,  who  may  be 
charged  with  any  offence  against  the  laws  ecclesiastical,  or  con- 
cerning whom  there  may  exist  any  scandal  or  evil  report  as  having 
offended  against  the  said  laws,  it  shall  be  lawful  for  the  Bishop  of 
the  diocese  within  which  the  offence  is  alleged  or  reported  to  have 
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been  committed,  on  the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  fit  of  his  own  mere  motion,  to  issue  a 
commission  "  '*  for  the  purpose  of  making  inquiry  as  to  the  grounds 
of  such  charge  or  report."  It  is  said  that  this  letter  appears  to  have 
been  maliciously  written ;  but  it  is  for  you  to  determine  whether  this 
letter  was  written  with  the  malicious  intention  of  slandering  the 
plaintiff  with  the  Bishop  of  London ;  or  was  it  written,  however 
busily,  however  mistakenly,  with  an  honest  intention  of  drawing 
the  Bishop's  attention  to  the  evil  report  that  existed  as  to  the 
plaintiff  ?  If  it  was  written  and  sent  under  the  cloak  and  mask  of 
causing  the  institution  of  an  ^inquiry,  but  really  from  malicious 
motives,  your  verdict  ought  to  be  for  the  plaintiff. 

Verdict  for  the  defendant  (l). 
Montagu  Chambers  and  Badeley,  for  the  plaintiff. 
Jeims  and  Stammers,  for  the  defendant. 


1845. 
Dec.  18. 

Sittinas  in 
London^ 

[13] 


MANNING  V.   LUNN  and  THRUPP(2). 

(2  Car.  &  Kir.  l»— 15.) 

A.  demaDded  20/.  as  rent  due  from  B. ;  and  B.  having  claimed  certain 
deductions  whicli  A.  would  not  allow,  B.  then  put  down  twenty  sovereigns, 
and  said,  **  I  tender  you  20/.  under  protest :  "  Held,  a  good  tender,  as  this 
was  not  a  conditional  tender,  the  words  **  under  protest"'  merely  importing 
that  B.  did  not  acquiesce  in  the  demand  of  A.,  and  did  not  mean  to  preclude 
himself  from  recovering  the  money  back  again  if  he  could. 

The  land-tax  is  a  "  Parliamentaiy  tax,"  within  the  meaning  of  an  agree- 
ment to  pay  rent  "  and  all  taxes  Parliamentary  and  parochial" 


Trespass  for  taking  the  plaintiff's  goods, 
statute. 


Plea,  Not  guilty  by 


It  was  opened  by  Humfrey,  for  the  plaintiff,  that  the  plaintiff 
had  taken  a  house  of  Mr.  Munro,  at  a  rent  of  80L  a  year,  payable 
quarterly,  and  that,  a  quarter's  rent  being  due,  the  defendants  had 
distrained  on  the  plaintiff's  goods,  notwithstanding  that  the  rent 
had  been  tendered  before  the  goods  were  distrained.    Indeed,  there 

April  24,  1846;  71  B.  E.  679  (15 
M.  &  W.  319).  [This  note  to  the 
or;ginal  report  is  of  course  out  of  date. 
— F.  P.] 

(2)  Approved,  Scott  v.  Uxbrid^e  and 
Bickmansuwrth  Railway  Co.  (1866) 
Ju  E.  1  0.  P.  596,  599,  35  L.  J.  C.  P. 
293.— A.  C. 


(1)  The  cases  on  the  subject  of 
privileged  communications  will  be 
found  collected  in  the  notes  to  the 
case  of  Lake  v.  King,  1  Wms.  Saund. 
130  (ed.  of  1845) ;  and  the  doctrine  of 
privileged  communications  was  also 
much  discussed  in  the  case  of  Oather- 
cole    V.    Myall,    in    the    Exchequer, 
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had  not  only  been  a  tender  of  the  rent  by  an  offer  of  182.  lOs,,  and  H annikg 
receipts  for  land-tax  and  sewers-rate,  making  up  the  20Z.,  which  lvjuv. 
the  defendants  ought  to  have  accepted,  but  there  was  afterwards  a 
tender  of  the  full  sum  of  201.,  without  any  regard  to  the  sums 
which  the  plaintiff  had  paid  for  land-tax  and  sewers-rate,  which 
were  both  taxes  which  a  tenant  was  bound  to  pay  in  the  first 
instance,  but  entitled  to  deduct  afterwards  from  the  rent  which  he 
paid  to  his  landlord. 

It  was  proved  by  a  servant  of  the  plaintiff,  that  the  defendant 
Thrupp  came  to  the  house  on  the  6th  of  October,  1845,  and 
demanded  20Z.,  as  a  quarter's  rent  due  at  the  preceding  Michaelmas ; 
and  that  the  plaintiff's  wife  produced  a  sum  of  18Z.  10«.,  and  offered 
it  to  him,  together  with  a  land-tax  receipt  for  41. 10«.  and  a  sewers- 
rate  receipt  for  21.  This  the  defendant  Thrupp  refused  to  accept, 
and  said  he  would  distrain.  The  plaintiff's  wife  then  put  down 
twenty  sovereigns,  and  said,  "  I  tender  you  201.  under  protest." 
This  was  refused,  and  the  plaintiff's  goods  were  seized  by  the 
defendants. 

JerviSy  for  the  defendants  : 

I  shall  show  that  the  plaintiff  took  this  house  of  Mr.  Munro, 
under  a  written  agreement,  *dated  the  8th  of  May,  1844,  at  the  [  *^^  3 
" clear  yearly  rent  of  80Z.,  payable  quarterly; "  and  by  this  agree- 
ment the  plaintiff  expressly  agreed  to  pay  the  rent,  "  and  all  taxes. 
Parliamentary  and  parochial."  Now,  whether  the  sewers-rate  be  a 
Parliamentary  tax  or  not,  which  may  be  doubtful,  the  land-tax  is 
clearly  a  Parliamentary  tax. 

Pollock,  C.  B.  : 
There  is  no  doubt  about  that. 

Jervis : 

That  being  so,  the  first  tender  is  clearly  wrong,  as  it  should  have 

been  a  tender  of  18Z.,  even  admitting  that  the  sewers-rate  is  not  a 

Parliamentary  tax :   and,  with  respect  to  the  second  tender,  I 

submit,  that  a  tender  '^  under  protest  "  is  no  tender  at  all.    In  the 

case  of  The  Marquis  of  Hastings  v.  Thorley  (i),  it  was  held,  that,  if 

a  person  tendering  a  sum  of  money  say,  **  I  tender  you  212.  in 

payment  of  the  half-year's  rent  due  at  Lady  Day  last,"  it  is  a  bad 

tender. 

(1)  8  Car.  &  p.  573. 
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Pollock,  C.  B.  : 

A  tender,  to  support  a  plea  of  tender,  must  be  unconditional,  and 
must  not  be  a  tender  in  full  of  all  demands ;  but  all  that  I  under- 
stand by  the  words  "  under  protest "  is  "  Take  it  at  your  peril/* 
In  the  case  of  The  Marquis  of  Hastings  v.  Thorley,  Lord  Abinoeb 
said,  ''  I  am  of  opinion  that  this  was  not  a  lawful  tender,  because, 
if  the  agent  had  received  this  money,  he  would,  by  receiving  it, 
have  admitted  that  that  sum  was  the  amount  of  half  a  year's  rent. 
If  it  had  been  tendered  generally,  and  without  any  condition  or 
qualification,  it  would  have  been  good.  If  a  man  makes  a  tender, 
he  cannot  do  it  in  such  terms  as  by  the  taking  of  the  money  he 
causes  the  other  party  to  make  any  admission,  because,  if  he  does 
BO,  it  is  a  conditional  tender,  and  therefore  bad."  In  the  present 
case,  all  that  the  protest  means  is,  "  I  don't  admit  *that  you  are 
right;  I  protest  against  being  precluded  from  saying  hereafter 
that  I  did  not  acquiesce  in  the  demand."  A  tender  under  protest 
is  just  as  good  as  any  other  tender ;  as  the  person  tendering  merely 
says  thereby,  "  I  do  not  mean  to  preclude  myself  from  recovering 
this  money  back  again,  if  I  can." 


Jervis : 

If  that  is  your  Lordship's    opinion,   I  shall   not  put  in   the 
agreement,  and  shall  address  the  jury  as  to  the  damages  only. 

The  agreement  was  not  given  in  evidence,  and  Jervis  addressed 
the  jury  in  mitigation  of  damages. 

Verdict  for  the  plaintif.     Damages  501. 

Htimfrey  and  Ckasby,  for  the  plaintiff. 

Jervis  and  Phipson,  for  the  defendants. 


1845. 
Nov,  29. 

Sittings  in 
London, 

[31] 


WOKMEE  V.  BIGGS. 

(2  Car.  &  Bar.  81—36.) 

Semhle,  that  an  animal  doing  damage  to  the  freehold  is  doing  such  a 
damage  as  will  justify  the  distraining  of  the  animal  damage  feasant,  pro- 
vided that  the  animal  be  then  actuaUy  doing  the  damage,  or  having  done 
some  damage,  it  be  neoessary  to  detain  the  animal  to  prevent  its  doing 
further  damage. 

But  if  the  owner  of  the  freehold  seize  an  animal  which  has  done  damage 
to  the  freehold,  but  which  has  ceased  doing  so,  and  it  be  not  neoessary  to 
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detain  the  animal  to  prevent  further  damage,  and  the  owner  of  the  freehold      Worheb 
detain  the  animal  and  feed  it  for  several  days,  and  then  sell  it  for  its  full  «. 

value,  the  owner  of  the  animal  is  entitled  in  trover  to  recover  the  full  value        Bioos. 
of  the  animal,  without  any  deduction  for  the  feeding,  as  the  owner  of  the 
freehold  seized  the  animal  in  his  own  wrong. 

Tboybr  for  a  horse.  Pleas:  Ist,  Not  guilty ;  2ndly,  not  possessed ; 
Srdly,  '*  That  the  defendant,  before  and  at  the  time  when  &c.,  was 
possessed  of  a  certain  close,  yard,  or  ride,  situate  and  being  at 
Finsbury  in  the  city  of  London,  and  because  the  said  horse, 
together  with  a  certain  cab  attached  to  and  drawn  by  a  certain 
horse,  at  the  said  time  when  &c.,  was  wrongfully  in  the  said  close, 
yard,  or  ride  of  the  said  defendant,  doing  damage  there  to  the  said 
defendant,  he  the  said  defendant,  at  the  said  time  when  &c.,  seized 
and  took  the  said  horse  in  the  said  close,  yard,  or  ride  of  the  said 
defendant,  so  doing  damage  therein  as  aforesaid,  as  a  distress  for 
the  said  damage  so  there  done  and  doing  by  the  said  horse  as  afore- 
said, which  said  seizing  and  taking  is  the  same  conversion  whereof 
the  plaintiff  has  complained  "  (concluding  with  a  verification) ;  4th, 
leave  and  license. 

It  was  opened  by  Lush,  for  the  plaintiff,  that  the  plaintiff's 
horse  and  cab  were  on  the  stand  in  Moorgate  Street,  and  that  the 
horse  becoming  frightened  it  ran  away,  dragging  the  cab  after  it, 
and  ran  through  the  gateway  and  down  the  ride  at  the  defendant's 
livery  stables,  and  in  so  doing  damaged  a  carriage  of  the  defendant, 
which  stood  at  the  edge  of  the  ride.  The  horse  then  stopped  and 
stood  still,  and  the  defendant  then  ordered  the  horse  to  be  taken 
out  of  the  cab  and  put  into  his  stable,  and  defendant  refused  *to  [  ^^^  ] 
let  the  plaintiff  have  the  horse  till  he  had  paid  for  the  damage  done 
to  the  carriage.  Before  the  horse  had  stopped  it  had  kicked  against 
a  wall  at  the  side  of  the  ride ;  but  the  defendant  had  made  no  claim 
on  the  plaintiff  for  any  damage  on  that  account,  and  had  ultimately 
sold  the  horse,  because  the  amount  of  the  damage  done  to  the 
carriage  had  not  been  paid  by  the  plaintiff ;  this  taking  could  not 
be  justified  as  a  distress  for  damage  feasant ;  as,  to  justify  such  a 
distress,  the  animal  taken  must  be  doing  damage  to  the  produce  of 
the  soil,  and  must  be  doing  that  damage  at  the  moment  when  it  is 
taken.  Here  the  plaintiff's  horse  was  manifestly  distrained  for  the 
damage  it  had  done  to  the  carriage,  and  at  the  time  when  it  was 
distrained  it  was  standing  still  in  a  paved  yard. 

Lord  Dbnman,  Gh.  J. : 

Distresses  of  this  kind  must  be  in  the  way  of  prevention. 
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Lush: 

If  all  the  injury  is  already  done,  there  can  be  no  distress, 
cited  Gilb.  on  Distr.  (1),  and  the  case  of  Hoakins  y.  Robins  (2). 


He 


[•83.1*.] 


(1)  2nd  ed.  p.  26.  '*  A  man  may 
distrain  beasts  damage  feasant"  p.  28. 
*'  But  if  a  man  come  to  distrain  and 
see  the  beasts  on  his  ground,  and  the 
owner  chase  them  out  .before  the  dis- 
tress be  taken,  though  it  be  of  purpose 
to  prevent  the  distress,  yet  the  owner 
of  the  soil  cannot  distrain  them,  and 
if  he  doth  the  owner  of  the  cattle  may 
rescue  them ;  for  the  beasts  must  be 
damage  feasant  at  the  time  of  the  dis- 
tress ;  and  if  they  were  damage  feasant 
yesterday  and  again  to-day,  they  can 
only  be  distrained  for  the  damage  they 
are  doing  when  they  are  distrained. 
And  if  many  cattle  are  doing  damage 
a  man  cannot  take  one  of  them  as  a 
distress  for  the  whole  damage,  but  he 
may  distrain  one  of  them  for  its  own 
damage,  and  bring  an  action  of  tres- 
pass for  the  damage  done  by  the  rest." 

(2)  2  Saund.  327  (a).  In  that  case  it 
was  urged  by  Saunders  that  the  dis- 
tress damage  feasant  appeared  to  be 
tortious,  because  the  lord  had  not  any 
interest  in  the  herbage;  but  Lord 
Chief  Justice  Hale  answered,  "that 
the  avowry  was  good  notwithstanding 
that,  for  the  lord  may  distrain  for 
other  damage  in  his  soil  the  cattle  of 
any  who  have  no  right  to  put  in  their 
cattle,  although  he  has  not  any  interest 
in  the  herbage,  and  the  avowry  is  that 
the  cattle  were  in  the  place  in  which 
*&c,  eating  up  the  grass  there  growing, 
and  doing  damage  there,  so  that  there 
is  another  damage  to  the  soil  besides 
depasturing  the  grass." 

The  same  case  is  reported  in  1  Ventr. 
123,  163,  and  it  is  there  said,  that, 
although  the  lord  had  no  right  to  the 
herbage,  '*his  interest  in  the  trees, 
mines,  bushes,  &c.  continued."  Lord 
Coke  says  (1  Inst.  161  a),  **  If  a  man 
come  to  distrain  for  damage  feasant, 
and  see  the  beasts  in  his  soil,  and  the 
owner  chase  them  out  on  purpose 
before  the  distress  is  taken,  the  owner 
of  the  soil  cannot  distrain  them ;  and 
if  he  doth,  the  owner  of  the  cattle  may 


rescue  them,  for  the  beasts  most  be 
damage  feasant  at  the  time  of  the  dis- 
tress." Lord  Coke  also  says,  (1  Inst, 
142  a),  '*  It  is  to  be  understood,  for  a 
rent  or  service  the  lord  cannot  distrain 
in  the  night,  but  in  the  daytime ;  and 
so  it  is  of  a  rent-chazge.  But  for 
damage  feasant  one  may  distrain  in  the 
night,  otherwise  it  may  be  that  the 
beasts  will  be  gone  before  he  can  take 
them."  In  the  case  of  Vasper  v. 
Edwards,  12  Mod.  660,  Lord  Holt 
says,  that  *' there  is  this  diversity 
between  rent  and  damage  feasant,  for 
one  may  distrain  any  cattle  he  finds 
on  the  premises  for  rent,  but  in  the 
other  they  must  be  actually  doing 
damage,  and  are  only  distrainable  for 
the  damage  they  are  then  doing  and 
continuing:  for  if  they  have  done 
damage  to-day  and  gone  off,  and  come 
again  at  another  time,  and  are  doing 
damage  and  are  taken  for  that,  and 
the  owner  tender  amends  for  that 
damage,  the  party  cannot  justify 
keeping  them  for  the  first  damage ; " 
and  **  if  ten  cattle  are  doing  damage, 
one  cannot  take  one  of  them  and  keep 
it  till  he  be  satisfied  for  the  whole 
damage,  but  may  bring  trespass  for 
the  rest."  ''And  damage  feasant  is 
the  strictest  distress  that  is,  for  the 
thing  distrained  must  be  taken  in  the 
very  act;  for  if  they  are  once  off, 
though  on  fresh  pursuit,  you  cannot 
distrain  them.  If  tender  be  made  of 
damages  before  the  taking,  the  taking 
is  unlawful ;  if  after  the  taking,  and 
before  impounding,  then  the  detainer 
after  it  is  unlawful ;  but  tender  comes 
too  late,  after  the  impounding,  to 
make  either  the  taking  or  detaining 
unlawful;  but  still,  after  the  impound- 
ing, the  distrainer  may  take  the 
amends,  and  let  go  the  distress,  if  he 
please.  And,  if  a  beast  has  done  more 
damage  than  he  is  worth,  let  him  not 
distrain,  but  rather  take  his  action." 
In  the  case  of  Clement  v.  Milner,  3 
Esp.   95,  the  defendant  distrained  a 
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Lord  Denman,  Gh.  J. :  Wobmsr 

If  the  horse  was  damaging  the  building  and  continued  doing  so  Biogs. 
by  kicking,  I  apprehend  *that  the  defendant  might  distrain,  but  if  C  ^^  3 
the  kicking  was  over  he  could  not.  ^  *^*  •' 

It  was  proved,  on  the  part  of  the  plaintiff,  that,  in  the  month 
of  June,  1844,  the  plaintiff's  horse  and  cab  were  on  th»  stand  in 
Moorgate  Street,  and  that  the  horse  being  frightened,  it  ran  away 
with  the  cab,  and  went  down  the  ride  of  the  defendant's  livery 
stables,  and,  when  there,  the  horse  kicked  violently  and  damaged  a 
carriage  of  the  defendant's,  and  also  kicked  the  wall  at  one  side  of 
the  ride ;  and  that,  as  soon  as  the  horse  had  ceased  kicking,  the 
defendant's  ostler  took  the  horse  out  of  the  cab,  and,  by  the  defen- 
dant's direction,  took  it  into  the  defendant's  stable.  It  was  further 
proved,  that  the  plaintiff  came  there  soon  afterwards  and  took  the 
horse  out  of  the  stable,  when  the  defendant  told  the  ostler  to  take 
it  back  into  the  stable  again  and  keep  it  till  the  expenses  were 
settled ;  upon  which  the  ostler  put  the  horse  again  into  the  defen- 
dant's stable,  and  the  plaintiff  went  to  a  coachmaker  named  King, 
and  desired  him  to  repair  defendant's  carriage  as  quickly  as  possible, 
as  the  defendant  was  ''  to  keep  the  horse  till  it  was  paid  for."  It 
was  further  proved,  that  the  plaintiff  desired  the  defendant's  ostler 
to  give  the  horse  corn,  which  he  did  during  a  period  of  about  ten 
weeks  that  it  remained  in  the  defendant's  stable ;  and  that,  at  the 
end  of  that  time,  the  horse  was,  by  order  of  the  defendant,  sold  at 
the  repository  for  lOZ.  lOs.,  which  was  its  value. 

Humfrey,  for  the  defendant : 

I  quite  agree  in  the  statement  of  the  law,  that  a  distress  damage 
feasant  must  be  taken  at  the  time  when  the  damage  is  done ;  and 
that,  if  the  damage  was  done  yesterday,  and  the  distress  taken 
to-day,  that  would  be  illegal :  and  if  damage  is  done  by  a  horse 
kicking,  the  horse  must  be  distrained  at  the  same  *time  ;  but  that       [  *35  j 

cow  which  had  been  doing  damage  in  out  of  it/'  he  would  haye  been  justi- 

his  field,  but  which  was  turned  out  of  fied  in  distraining.     *'  But,  if  the  cow 

his  field  by  a  person  just  before  the  was  actually  out  of  the  lociis  in  quo 

defendant  distrained;  and  Lord  Eldon  before  the  defendant  had  got  into  it, 

held,  that,  if  the  defendant,  in  the  act  ^though  he  might  be  in  the  act  of      [  *34,  n,  J 

of  coming  up  in  order  to  distrain  the  approaching  in  order  to  distrain  her, 

cow,  ''had  actually  got  into  the  field  he  could  not  be  justified  in  making 

where  the  cow  was  committing  the  the  distress.*' 

trespass  before  she  had  been  turned 


828  1845.    N.  P.     2  CAB.  &  KIR.  85—36.  [r.r. 

WoRMEB  does  not  mean  that  the  horse  must  be  seized  when  in  the  very  act 
BioGg.  of  kicking,  any  more  than  a  cow  need  be  taken  at  the  instant  when 
it  has  a  mouthful  of  grass  in  its  mouth.  It  has  been  said  here, 
that  the  horse  had  ceased  to  kick,  and  no  doubt  it  had  for  the 
moment ;  but  it  is  quite  manifest,  that,  if  the  horse  had  not  been 
taken  out  of  the  cab,  it  would  again  have  begun  to  kick,  and  more 
damage  would  have  been  done ;  and  if  the  plaintiff  had  meant  to 
rely  on  the  sale  of  the  horse  as  a  conversion,  he  should  have  replied 
it ;  as,  upon  these  pleadings,  the  seizure,  and  the  seizure  alone, 
can  be  treated  as  a  conversion.  In  Weeding  v.  Aldritch  (i),  which 
was  an  action  of  trover  for  taking  a  reclaimed  deer,  in  which  the 
defendant  pleaded  that  he  took  it  damage  feasant^  LordDENHAN,  Ch.  J., 
said,  ''  If  the  defendant  wished  to  show  that  the  distress  had  not 
been  treated  properly,  he  should  have  new  assigned."  If,  in  the 
present  case,  the  seizure,  or  even  the  seizure  and  detention,  are  to 
be  treated  as  the  conversion,  the  defendant  will  be  entitled  to  a 
verdict  on  the  plea  of  leave  and  license,  if  the  plaintiff  assented  to 
the  defendant  keeping  the  horse,  which  it  is  clear  that  he  did,  by 
desiring  the  ostler  to  give  the  horse  corn,  and  also  desiring  the 
coachmaker  to  finish  the  repairs  as  soon  as  possible. 

Lord  Dbnman,  Gh.  J.  (in  summing  up) : 

If,  at  the  time  when  the  horse  of  the  plaintiff  was  taken,  it  was 
doing  damage  to  the  freehold  of  the  defendant,  I  apprehend  that 
that  would  be  such  damage  as  would  justify  the  taking  of  the  horse 
for  the  doing  of  that  damage ;  but  you  will  have  to  say  whether  it 
was  necessary  to  detain  the  horse  in  order  to  prevent  it  from  doing 
further  damage,  and  whether  you  think  that  the  defendant  really 
took  the  horse  on  that  ground.  With  respect  to  the  plea  of  leave 
and  license,  you  will  consider  whether  the  plaintiff  consented  to  the 
[  *36  ]  defendant  ^detaining  his  horse,  or  whether  what  has  been  termed 
the  assent  of  the  plaintiff  was  not  extorted  from  him ;  and  whether, 
when  he  gave  directions  as  to  the  feeding  the  horse  with  com,  and 
the  repair  of  the  carriage,  he  really  assented  to  all  that  the  defendant 
was  doing. 

The  Foreman  of  the  Jury  : 

The    jury  are    of  opinion  that  it  was  not  necessary  for  the 
defendant  to  take  the  horse. 

(1)  1  P.  &  D.  667. 
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LoBD  Dbnman,  Ch.  J. :  Wormer 

Do  you  think  that  the  first  seizure  and  taking  was  necessary  to       B1OO0. 
prevent  the  horse  from  doing  farther  damage  ? 

The  Foreman  of  the  Jury : 

The  jury  are  of  opinion,  that  it  was  not  necessary  to  take  the 
horse  to  prevent  farther  mischief. 

Lord  Dbnman,  Gh.  J. : 

Was  the  leave  and  license  extorted  from  the  plaintiff? 

The  Foreman  of  the  Jury  : 
Yes,  my  Lord. 

Lord  Dbnman,  Gh.  J. : 

The  verdict  must  be  for  the  plaintiff  for  101.  10«. ;  because,  if  the 
defendant  kept  the  horse,  it  was  in  his  own  wrong ;  and  that  being 
80,  he  has  no  right  to  any  deduction  for  the  feeding  of  it. 

Verdict  for  the  plaintiff .     Damages  101.  10«. 
Lush,  for  the  plaintiff. 
Humfrey,  for  the  defendant. 


BAILEY  V.  FORREST.  i845. 

(2  Car.  &  Kir.  131—132.)  AvgA%. 

Where  a  horse  is  warranted  "  sound,"  the  plaintiff  cannot  recover  in  an  Lwerpool 

action  on  that  warranty,  unless  he  show  that  the  horse  was  unsound  at  the  ^^' 

time  of  the  sale :  and  mere  defective  formation,  not  producing  lameness  at  *-        -^ 
that  time,  is  not  an  unsoundness  within  the  meaning  of  the  warranty. 

Assumpsit  on  the  warranty  of  a  horse. 

It  appeared  that  the  defendant  had  sold  the  horse  in  question  to 
the  plaintiff,  on  the  18th  of  April,  1845 ;  and  that,  at  the  time  of 
the  sale,  he  was  warranted  "  sound.''  The  horse  had,  in  fact,  what 
are  called  ''  thin-soled  "  feet ;  and,  some  time  after  the  sale,  he  fell 
lame.    This  was  the  breach  of  warranty  complained  of. 

Witnesses  were  now  called,  on  the  part  of  the  defendant,  who 
stated,  that  the  mere  fact  of  a  horse  being  formed  as  this  horse  was 
formed  would  not  of  itself  render  him  unsound;  and  it  was 
accordingly  contended,  that  the  plaintiff  was  not  entitled  to  recover. 
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Batlbt      Gbesswell,  J.  (in  summing  up) : 

FoBBEST.  The  plaintiff  muBt,  in  order  to  recover  in  this  action,  make  out 
that  the  horse  was  unsound  at  the  time  of  the  sale.  Mere  defective 
formation,  however,  not  producing  lameness  at  the  time  of  the  sale, 
is  not,  in  my  opinion,  unsoundness.  In  a  case  on  the  warranty  of 
a  horse,  tried  before  the  late  Lord  Abinger,  it  appeared,  that,  at  the 
time  of  the  sale  of  the  horse  to  the  plaintiff,  he  remarked  that,  the 
horse  had ''  curby  hocks,"  and  objected  to  him  on  that  ground.  The 
defendant,  however,  gave  a  general  warranty  of  soundness,  and  the 

[  *132  ]  plaintiff  *  bought  the  horse.  Some  time  after  the  sale  he  sprung  a 
curb.  Veterinary  surgeons  were  called  at  the  trial,  who  stated,  that 
the  term  ''curby  hocks"  indicated  a  peculiar  form  of  the  hock, 
which  was  considered  as  rendering  the  horse  more  liable  to  throw 
out  a  curb,  but  did  not,  of  itself,  occasion  lameness ;  and  that  the 
horse  in  question  had  curby  hocks  at  the  time  of  the  sale.  Upon 
this  state  of  facts,  the  Lord  Chief  Baron,  in  summing  up,  told  the 
jury  ''that  a  defect  in  the  form  of  the  horse,  which  had  not 
occasioned  lameness  at  the  time  of  the  sale,  although  it  might 
render  the  animal  more  liable  to  become  lame  at  some  future  time, 
was  no  breach  of  the  warranty :  "  and  this  ruling  was  afterwards 
confirmed  by  the  whole  Court  (i).  Now  this  case  shows  that  the 
mere  fact  of  the  horse  in  question  being  thin-soled  at  the  time  of 
the  sale  is  not  sufficient  to  constitute  a  breach  of  the  warranty  of 
soundness ;  and,  therefore,  unless  you  are  of  opinion  that  that 
peculiar  formation  had  produced,  at  the  time  of  the  sale,  actual 
lameness,  you  will  find  for  the  defendant  (2). 

Verdict  Jor  the  de/efidant. 

Martin  and  Crampton,  for  the  plaintiff. 

Watson  and  Segar,  for  the  defendant. 

(1)  Bromn  y.  Elkington,  58  B.  K.  131);  andKiddelly.  Bumard.eO'EL'EL 
645  (8  M.  &  W.  132).  857  (9  M.  &  W.  668) ;  the  rulings  in 

(2)  See  also  Dic^Vwon  V.  Follett,  i2  whichtwolatteroases,  however,  appear 
R.  E.  801  (1  Moo.  &  Rob.  299) ;  Coates  to  be  scarcely  reooncileable  with  the 
V.  Stevens,  62  B.  R.  785  (2  Moo.  &  Rob.  doctrine  laid  down  in  the  text 
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TYEER  V.  KING(l).  iw«. 

(2  Car.  &  Kir.  149—162.)  Af^2 

An  auctioneer  entered  into  an  agreement  on  behalf  of  A.  to  sell  certain  pre-      Mrthern 
mises  to  B.,  without  having  communicated  to  A.  that  B.  was  in  treaty  for  the        drouit, 
premises.    A.  had  himself  previously  sold  the  premises  to  another  party,  and        r  1 41)  i 
therefore  could  not  fulfil  the  contract  so  made  with  B. ;  whereupon  B.  sued 

A.  for  non-fulfilment  of  his  contract :  Held,  that,  under  these  circumstances, 

B.  was  not  entitled  to  recover  damages  for  the  loss  of  his  bargain. 

Assumpsit  on  an  agreement  by  the  defendant  to  sell  to  the 
plaintiff  certain  premises  in  Liverpool.  Breach,  that  the 
defendant  did  not  let  the  plaintiff  into  possession  of  the  said 
premises  in  terms  of  the  agreement ;  and  alleging  special  damage. 
To  this  declaration  there  was  a  plea  of  payment  into  Court  of  64Z. 
Replication,  alleging  that  the  plaintiff  had  sustained  damages  ultra. 

The  facts  of  the  case  were  these :  The  premises  in  question  were 
sold  to  the  plaintiff  by  one  Dale,  an  auctioneer,  for  the  sum  of 
ly200I.,  whereupon  a  deposit  of  502.  was  *paid  by  the  plaintiff.  By  [  *160  ] 
the  terms  of  the  contract,  which  was  dated  the  80th  of  December, 
1844,  the  plaintiff  was  to  have  immediate  possession.  Some  time 
afterwards,  however.  Dale  informed  the  plaintiff,  that  the  property 
had  been  previously  sold  by  the  defendant  himself  to  one  Jones,  and 
on  the  6th  of  March,  1845,  he  was  finally  told  that  the  defendant 
vrovXdi  not  execute  the  contract.  It  appeared  that  Dale  had  been 
instructed  to  sell  the  property  about  two  years  prior  to  the  time  at 
which  he  had  sold  it  to  the  plaintiff;  and  that  the  defendant's 
solicitor,  on  being  apprised  of  that  sale,  told  Dale's  clerk  that  he 
(Dale)  ought  to  have  communicated  with  the  defendant  before 
selling  the  property ;  and  it  likewise  appeared  that  the  defendant's 
solicitor  had  stated  to  the  plaintiff's  solicitor  that  his  client  would 
have  preferred  accepting  the  plaintiff's  offer ;  but  that  he  could  not, 
because  the  property  was  actually  sold  to  another  party. 

Knowles,  for  the  plaintiff : 

The  plaintiff  is  entitled  to  recover,  in  this  action,  the  deposit 
money,  with  interest ;  and  also  the  expenses  incurred  by  him  with 
his  solicitor  in  negotiating  the  purchase.  And  further,  it  is 
submitted,  that  he  is  entitled  to  recover  from  the  defendant  damages 
for  the  loss  of  his  bargain.  No  doubt  there  are  cases  in  which» 
apparently,  the  contrary  has  been  held ;  but  there  has  been  some- 
thing peculiar  in  those  cases  which  does  not  exist  here.    On  the 

(1)  See  Bain  ▼.  Fothergill  (1874)  L.  B.  7  R  L.  158,  43  L,  J.  Ex.  243,  31  L.  T. 
387.— A.  C. 
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Ttreb  other  hand,  in  Hopkins  v.  Orazebrook  (i),  which  was  a  case  similar 
Kuro.  ^  ^^^  present,  the  plaintiff  was  held  to  be  entitled  to  recover 
damages  on  account  of  the  goodness  of  his  bargain.  In  that  case 
it  was  said,  by  Abbott,  Gh.  J.  (2),  "  I  will  only  say,  that,  if  it  is 
advanced  as  a  general  proposition,  that,  when  a  vendor  cannot  make 
a  good  title,  the  purchaser  shall  recover  nothing  more  than  nominal 
damages,  I  am  by  no  means  prepared  to  assent  to  it :  "  and  a  little 
[  *i5i  ]  further  on,  the  same  learned  Judge,  in  referring  *to  the  circum- 
stances of  the  case  then  under  consideration,  observes^as  follows  •' 
'*  The  defendant  having  entered  into  a  contract  to  sell,  without  the 
power  to  confer  even  the  shadow  of  a  title,  I  think  he  must  be 
responsible  for  the  damage  sustained  by  a  breach  of  his  contract." 
These  are  precisely  the  circumstances  of  this  case ;  and  it  is  there- 
fore submitted,  that  the  present  plaintiff  is  entitled  to  recover  in 
this  action  more  than  his  mere  deposit,  with  interest  and  costs. 

Baines,  contra,  referred  to  the  judgment  of  Baylbt,  J.,  in  the 
case  of  Walker  v.  Moore  (3),  and  contended,  that,  in  the  absence  of 
any  evidence  of  fraud,  the  plaintiff  was  not  entitled  to  recover 
anything  for  the  fancied  goodness  of  his  bargain  (4). 

Knowles,  in  reply,  submitted,  that  the  criterion  was  not  whether 
the  defendant  had  been  guilty  of  fraud,  but  merely  whether  he  had 
been  in  fault. 

Gbesswbll,  J. : 

I  think  that  the  plaintiff  is  not  entitled  to  recover  anything  for 
the  loss  of  his  bargain.  What,  then,  is  the  real  loss  which  the 
plaintiff  has  sustained  ?  His  real  loss  is,  the  loss  of  the  use  of  the 
BOL  paid  as  deposit,  and  the  expenses  incurred  by  him  to  his 
attorney ;  and  this,  I  think,  is  all  that  he  can  recover  from  the 
defendant.  My  impression  is,  that  the  case  of  Hopkins  v.  Oraze- 
brook (1)  is  not  similar  to  this.  Indeed,  the  principle  of  this  case  is 
not  the  same  as  that  of  either  of  the  cases  which  have  been  cited ; 
but  I  think  that  it  comes  nearer  to  the  case  of  Walker  v.  Moore  (3) 

than  to  the  other.  ^t  .    .^  .    , 

Plaintiff  nonsuited. 

[  152  ]  Knowles  and  Cromiton,  for  the  plaintiff. 

Baines,  for  the  defendant. 

(1)6B.  ftCdl.  (4)  See   per    Db    Gbbt,    Gk.    J., 

(2)  Id.  33.  Flureau  ▼.  Thomhm,  2  W.  Bl.  1078. 

(3)  10  B.  &  0.  416,  420. 
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HUMPHREY  V.  LUCAS.  i84b. 

(2  Car.  &  Kir,  162—163.)  Aug^3. 

If  a  broker  enter  into  a  contract  for  an  undisclosed  principal,  the  latter       ^^A^'* 
may  sue  on  the  contract  in  his  own  name ;  and  a  rule  of  Uie  Stock  Exchange        Circuit 
on  which  the  contract  was  made,  which  declares  that  a  contract  made  by  a        r  ^52  -i 
broker  for  an  undisclosed  principal  shall  be  regarded  as  the  contract  of  the 
broker  only,  does  not  control  this  right,  even  although  the  principal  was 
cognisant  of  the  rule. 

AssuBffPBiT  for  the  non- fulfilment  of  a  contract  by  the  defendant, 
to  transfer  to  the  plaintiff  certain  shares  in  "  The  Birmingham  and 
Gloucester  Railway  Company."    Plea,  Non  as8ump$iL 

The  contract  was  made  on  the  Stock  Exchange  of  Liverpool,  by 
two  brokers  who  were  members  of  that  body.  The  plaintiff's  broker 
did  not  disclose  the  name  of  his  principal  at  the  time  the  contract 
was  entered  into.  The  plaintiff  was  not  a  member  of  the  Liverpool 
Stock  Exchange,  but  he  was  cognizant  of  the  rules  thereof. 

Watson,  for  the  defendant,  tendered  these  rules  in  evidence,  in 
order  to  show  that  they  controlled  the  contract ;  and  he  contended, 
that,  as,  by  the  rules  of  the  Liverpool  Stock  Exchange,  the  contract 
in  question  was  a  contract  between  the  two  brokers  only,  the  broker 
not  having  disclosed  his  principal,  the  latter  was  not  entitled  to  sue 
upon  such  contract. 

Grbsswbll,  J. : 

They  are  not  admissible  as  evidence  for  any  such  purpose.  I 
take  the  law  to  be  clear,  that  an  agent  duly  authorized  may  make  a 
contract  in  his  own  name,  and  that  the  principal  may  afterwards 
sue  upon  it(i).  In  the  present  case,  the  plea  is  the  general  issue ; 
and  the  only  question  on  this  record  therefore  is,  whether  the 
^plaintiff  made  a  contract  with  the  defendant  or  not.  I  think  he  [  *^fi3  ] 
did.  The  rules  of  the  Liverpool  Stock  Exchange  cannot  alter  the 
general  law  of  the  land. 

Verdict  for  the  plaintiff^. 

Martin  and  Crompton,  for  the  plaintiff. 

Wat8on  and  Cowling,  for  the  defendant. 

(1)  See  the  authorities  collected,  Buseell  on  Factors,  246,  246. 
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1846.  DUNLOP  AND  Others  v.  GROTE  and  Another  (1). 

Ava.  2H. 
!L_  (2  Car.  &  Kir.  153—156.) 

I^hem  rjt^^  plaintiffs  declared  on  a  contract  by  the  defendants  to  purchase  cerbiin 

Circuit,  ^^  of  the  plaintiffs,  alleging  a  promise  by  the  defendants,  *'that,  if  the 

r  153  1  delivery  of  the  said  iron  should  not  be  required  by  the  defendants  on  or 

before  the  30th  day  of  April,  1845,  the  said  iron  was  to  be  paid  for  by  the 
defendants  on  the  day  and  year  last  aforesaid ; "  and  averring  that  the 
plaintiffs  had  always  been  ready  and  willing  to  deliver  the  said  iron  in  terms 
of  the  contract ;  that  the  30th  of  April  was  past  before  the  oommenoement 
of  the  suit ;  but  that  the  defendants  had  not  paid  for  the  iron :  Held,  first, 
that,  under  the  averment  of  readiness  and  willingness  to  deliver  the  iron, 
the  plaintiffs  were  not  bound  to  show  that  any  specific  iron  had  been 
appropriated  by  them  for  that  purpose ;  and,  secondly,  that  the  plaintiffs 
were  entitled  to  recover  on  the  above  oontract  the  full  price  of  the  iron,  and 
not  merely  the  damages  which  they  had  sustained  by  the  defendants' 
breach  of  oontract. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on 
the  Srd  day  of  March,  1845,  the  defendants  bargained  for,  and 
bought  of  the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the 
defendants,  then  sold  to  the  defendants,  1,000  tons  of  No.  1  Clyde 
or  Dundyvan  pig-iron,  at  the  rate  of  95«.,  net  cash,  for  each  and 
every  ton  thereof,  to  be  delivered  by  the  plaintiffs  to  the  defendants 
at  Glasgow;  the  delivery  of  the  said  iron  to  be  taken  by  the 
defendants  between  the  said  Srd  day  of  March  and  all  the  month  of 
April  then  next  following;  and  if  the  delivery  of  the  said  iron 
should  not  be  required  by  the  defendants  on  or  before  the  80th  day 
of  April  then  next  ensuing,  the  said  iron  was  to  be  paid  for  by  the 
defendants  on  the  day  and  year  last  aforesaid.  And,  in  considera- 
tion thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendants, 
[  *164  I  had  then  promised  the  defendants  to  deliver  the  said  iron  to  *the 
defendants,  at  the  place,  and  on  the  terms,  and  in  manner  aforesaid, 
the  defendants  then  promised  the  plaintiffs  to  take  the  delivery  of 
the  said  iron  of  and  from  the  plaintiffs  within  the  time  aforesaid ; 
and,  if  the  delivery  thereof  should  not  be  required  by  the  defendants 
on  or  before  the  said  SOth  day  of  April  then  next  ensuing,  to  pay 
for  the  said  iron  after  the  rate  and  at  the  time  aforesaid.  And 
although  the  defendants  afterwards,  to  wit,  on  the  17th  day  of 
April,  1845,  and  on  divers  other  days  and  times  between  that  day 
and  the  said  SOth  day  of  April,  1845,  paid  to  the  plaintiffs  a  large 
sum,  to  wit,  2,850Z.,  as  and  for  the  price,  after  the  rate  aforesaid,  of 
600  tons  of  the  said  iron  so  sold  as  aforesaid ;  and  although  the 
plaintiffs  have  always  been  ready  and  willing  to  deliver  the  said 
iron  to  the  defendants  at  the  place,  and  on  the  terms,  and  in 
(1)  Sale  of  Goods  Act,  1S93,  s.  49  (2). 
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manner  aforesaid ;  and  although  the  residue  of  the  price  of  the  said  Duklop 
iron,  after  the  rate  aforesaid,  amounted  to  a  large  sum,  to  wit,  gbote. 
1,900Z.,  of  which  premises  the  defendants  have  always  had  notice; 
and  although  the  delivery  of  the  said  iron  was  not  required  or 
taken  by  the  defendants  on  or  before  the  said  30th  day  of  April,  in  the 
year  aforesaid;  and  although  the  said  80th  day  of  April,  1846, 
had  elapsed  long  before  the  commencement  of  this  suit,  yet  the 
defendants,  not  regarding  their  said  promise  in  that  behalf,  did  not 
nor  would,  on  the  said  30th  day  of  April,  1846,  or  at  any  other 
time  before  or  since,  pay  to  the  plaintiffs  the  said  sum  of  1,900Z.,  or  any 
part  thereof,  but  have  always  wholly  neglected  and  refused  so  to 
do ;  and  the  same  and  every  part  thereof  is  still  wholly  due  and 
unpaid  to  the  plaintiffs,  and  the  plaintiffs  have  lost  and  been 
deprived  of  the  same,  and  of  all  interest  and  profit,  which  they  might 
and  otherwise  would  have  made  from  the  same,  and  from  and  in  con- 
sequence of  the  performance  of  the  said  contract  by  the  defendants. 
The  declaration  likewise  contained  a  count  upon  an  account  stated. 

To  this  the  defendants  pleaded,  non  assumpsei^nt,  a  set-off,  and 
several  other  pleas ;  one  of  which  was,  a  denial  *of  the  readiness  and       [  *165] 
willingness  of  the  plaintiffs  to  deliver  the  said  iron  to  them,  the 
defendants,  in  manner  and  form  as  in  the  declaration  alleged. 

The  facts  of  the  case,  so  far  as  they  affected  the  questions  which 
arose  at  the  trial,  sufficiently  appear  on  the  face  of  the  declaration. 

Martin,  for  the  defendants,  contended,  that  the  averment,  that 
the  plaintiffs  were  ready  and  willing  to  deliver  the  600  tons  of  iron 
mentioned  in  the  declaration,  had  not  been  made  out ;  inasmuch 
as,  in  order  to  support  that  averment,  it  was  necessary  to  show  that 
80  much  of  some  specific  iron  had  actually  been  appropriated  by  the 
vendor  for  that  purpose. 

Cbbsswbll,  J.: 

I  take  this  to  be  merely  an  averment  of  the  readiness  and 
willingness  of  the  plaintiffs  to  deliver  to  the  defendants  600  tons  of 
such  iron  as  they  contracted  for. 

Martin  then  submitted,  that  the  plaintiffs  were  not  entitled  to 
recover  in  this  action  the  full  sum  of  1,900^,  which  had  not  been 
paid  by  the  defendants,  but  merely  the  damages  which  they  had 
sustained  by  the  defendants'  breach  of  contract.  This  case  was  like 
that  of  Laird  v.  Pirn  (i),  where  it  was  said,  that  a  party  cannot 
(1)  66  R.  E.  768  (7  M.  &  W.  474). 

68— a 
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DuNLOp      recover  the  full  value  of  a  chattel,   unless  under  circumstances 
Gbote.       which  import  that  the  property  has  passed  to  the  defendants,  as  in 

the  case  of  goods  sold  and  delivered,  where  they  have  been  absolutely 

parted  with,  and  cannot  be  sold  again  (i). 

Knowles  and  Crompton,  contra : 

[  •ise  ]  Laird  v.  Pint  does  not  *apply  to  this  case ;  for  here  the  defendants 

expressly  agreed  to  pay  for  the  iron  on  the  80th  of  April.  There 
being,  therefore,  a  day  fixed  for  the  payment  of  the  money,  it  is 
submitted  that  the  plaintiffs  might  have  brought  an  action  of  debt 
for  a  sum  certain,  and  have  left  the  defendants  to  their  cross  action, 
according  to  the  case  of  Pordage  v.  Cole  (2) ;  and,  consequently, 
that  they  are  entitled  to  recover  in  the  present  action  the  whole 
money  remaining  unpaid  by  the  defendants.  Indeed,  the  defendants 
themselves  have  treated  the  case  in  this  way,  for  they  have  pleaded 
a  set-off. 

Gbesswell,  J.: 

My  present  opinion  is,  that  the  plaintiffs  are  entitled  to  recover 
the  whole  sum,  as  it  was  agreed  to  be  paid  on  a  day  certain. 

Verdict  for  the  plaindffM. 
Knowles  and  Crompton,  for  the  plaintiffs. 
Martin  and  Cowling,  for  the  defendants. 


1845. 
Avg,  25. 

Northern 
Svmnier 
Circuit, 

184H. 
JrtM.  24. 

[157] 


TOULMIN  V.  HEDLEY(8). 

(2  Car.  &  Kir.  157—162.) 

Where  a  party  buys  a  specific  cargo  of  goods,  expected  by  a  particular 
ship,  which  are  warranted  to  be  of  a  particular  quality,  he  has  a  right, 
on  the  arrival  of  the  ship,  to  inspect  the  cargo  before  it  is  deliyered  to  him, 
in  order  to  ascertain  whether  the  warranty  has  been  complied  with ;  and  if 
it  has  not,  he  may  reject  the  cargo  altogether.  But  if  the  cargo  be  once 
delivered  to  him,  he  has  no  right  to  return  it,  on  the  ground  that  it  does  not 
correspond  with  the  warranty.  Where  the  Court  were  of  opinion,  that  the 
direction  of  the  learned  Judge  who  tried  the  cause,  though  in  terms  oorrect» 
might  still  have  been  misunderstood  by  the  jury,  they  granted  a  new  trial. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  Non  asmmpsit. 
This  action  was  brought  to  recover  the  price  of  a  cargo  of  guano 


(1)  Per  Pabke,  B.,  Laird  v.   Pirn, 
56  B.  B.  771  (7  M.  &  W.  478). 

(2)  1  Wms.  Saund.  319,  1 ;  and  see 


the  notes  to  that  case,  id.  320 1. 

(3)  8ale  of  Goods  Act,  1893,  s.  34  (I). 
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sold  by  the  plaintiff  to  the  defendant,  under  a  contract  dated  the  Toulmin 
18th  of  March,  1845.  The  contract  was :  "  To  deliver,  perils  of  the  hbdlby. 
seas  excepted,  the  fall  and  entire  cargo,  all  on  board,  of  guano 
expected  by  the  ship  Sarah ;  price,  7/.  10«.  per  ton,  of  20  cwt.  net ; 
duty  paid :  to  be  delivered  in  bags.  Quality  warranted  equal  to 
average  imports  from  Ichaboe,  and  in  sound  and  merchantable 
condition.  Guano  to  be  taken  from  alongside  the  ship,  at  the 
expense  and  risk  of  the  buyer.  To  be  weighed  at  the  quay  beams. 
Cash  on  delivery,  less  two  and  a  half  per  cent.  Buyer  to  advance 
to  seller's  agent  750Z.  on  the  arrival  of  the  vessel  at  her  port  of 
discharge,  on  having  an  order  for  the  delivery  of  100  tons." 

On  the  arrival  of  the  Sarah  at  Falmouth,  on  her  passage  home, 
orders  wete  received  from  the  defendant  directing  the  vessel  to  pro- 
ceed to  Glasgow,  there  to  discharge  her  cargo  according  to  the 
contract.  The  vessel  accordingly  proceeded  to  the  Clyde,  and 
arrived  at  Glasgow  on  the  19th  of  May.  After  her  arrival  at  that 
place,  one  Clint,  who  was  the  defendant's  agent,  took  samples  of  the 
guano  from  her  hold.  The  cargo  was  dug  into  to  the  depth  of  about 
two  feet  for  that  purpose ;  but  the  captain  told  Clint  that  he  might 
dig  down  to  the  kelson  if  he  pleased ;  and  Clint  admitted  that  this 
might  have  been  done.  On  the  22nd  of  May,  Clint  wrote  to  the 
captain  to  say,  that  he  had  made  arrangements  with  Connal  &  Co. 
to  receive  the  cargo  of  the  Sarah,  provided  it  proved  to  be  of  average 
quality,  as  per  contract;  and  the  latter  likewise  stated,  that  the 
result  of  the  analysis  of  the  samples  would  be  obtained  on  the 
following  Saturday,  namely,  on  the  24th  of  May.  The  result  of 
this  analysis,  however,  was  never  communicated  to  the  plaintiff. 
*0n  the  26th  of  May  the  captain  commenced  to  discharge  the  cargo.  [  *158  ] 
On  the  80th,  the  defendant  wrote  to  the  plaintiff  to  say,  "  that,  if 
the  guano  was  equal  to  the  average  imported  before  the  18th  of 
March,  it  was  to  be  delivered  to  Connal  &  Co."  By  this  time,  how- 
ever, upwards  of  forty  tons  of  the  cargo  had  actually  been  discharged 
into  the  stores  of  that  firm;  and,  from  the  81  st  of  May  until  the 
8th  of  June,  the  captain  continued  to  discharge  the  cargo,  during 
which  period  Clint  was  often  at  the  vessel,  whilst  Connal's  foreman 
was  alongside  almost  daily.  On  the  6th  of  June,  the  plaintiff  wrote 
to  the  defendant  to  request  payment  of  the  750Z. ;  and,  on  the  7th 
of  that  month,  the  defendant  wrote  an  answer,  stating  that  the 
guano  had  been  inspected ;  that  the  average  quality  did  not  come 
within  the  meaning  of  the  contract;  and  that  he  would  decline 
paying  the  7502.  until  this  point  was  settled.    Accordingly,  on  the 
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TouLMiK  8th  of  Jane,  the  delivery  of  the  cargo  was  stopped ;  bat  by  this 
Hedlkt.  ^^®  ^ot  more  than  seventy  or  eighty  tons  remained  to  be  delivered. 
The  whole  cargo  was  411  tons.  The  captain  then  called  in  two 
persons  who  were  conversant  with  gaano,  for  the  parpose  of 
inspecting  the  remainder  of  the  cargo.  They  did  so,  and  gave  it  as 
their  opinion  that  the  cargo  was  above  the  average  qaality.  This 
opinion  was  confirmed  by  an  analysis  of  the  gaano  itself;  and 
accordingly,  the  captain,  on  the  10th  of  Jane,  delivered  the  residae 
of  the  cargo  into  the  stores  of  Connal  &  Co.  After  this  the 
defendant  wrote  to  the  plaintiff,  stating,  that,  having  had  an 
opportunity  of  inspecting  the  gaano,  he  foand  that  it  was  not 
according  to  the  warranty,  and  that  therefore  he  woald  not  accept 
it ;  and  a  letter  from  the  defendant  was  likewise  read,  in  which  he 
asserted  that  the  captain  had  delivered  the  gaano  into  Connal  & 
Co.'s  stores,  under  a  promise  that  it  should  be  so  delivered  for 
the  purpose  of  its  being  inspected  ;  but  there  was  no  other  evidence 
of  this.  Witnesses  were  also  called  for  the  defendant,  who  expressed 
an  opinion  to  the  e£fect  that  the  cargo  was  not  of  an  average  qaality. 

[  159  ]  Watson,  for  the  plaintiff: 

The  defendant  had  no  right  to  introduce  into  the  contract  the 
proviso  contained  in  Clint's  letter  of  the  22nd  of  May.  Moreover, 
he  had  previously  had  samples  of  the  guano,  which  were  to  have 
been  analysed  by  the  24th  ;  and,  with  the  knowledge  thus  acquired 
of  the  qaality  of  the  guano,  he  permitted  the  cargo  to  be  delivered. 
But  this  was  a  sale  of  a  specific  cargo,  and  the  property  therein 
would  therefore  pass  to  the  defendant  by  such  sale,  unless,  from 
the  non-compliance  with  the  warranty,  he  had  set  his  face  against 
it  from  the  first.  This,  however,  he  did  not  do.  He  had  an 
opportunity  of  examining  the  cargo ;  he  allowed  it  to  be  landed 
without  objection ;  and  now  he  refuses  to  accept  it.  But  it  is 
submitted,  that  he  was  boimd  either  to  take  or  reject  the  cargo 
from  the  first.  When  a  seller  gives  a  warranty  in  such  a  case  as 
the  present,  the  buyer  has  only  the  power  of  inspecting  the  article 
bought  in  bulk ;  and,  consequently,  as  the  goods  in  this  case  were 
actually  delivered,  the  defendant's  only  remedy  is,  on  the  plaintiff's 
original  warranty. 

Martin,  contra : 

It  is  submitted,  that  the  only  question  in  this  case  is,  whether 
the  warranty  was  complied  with.     There  was  no  acceptance  of 
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the  cargo  by  the  defendant.  It  could  not  be  inspected  until  landed  Toulhin 
from  the  ship ;  the  defendant  offered  to  take  to  it  if  the  quality  hbdi'ky. 
was  as  warranted ;  and,  inasmuch  as  it  was  landed  under  this 
condition,  there  was  ]io  acceptance  if  the  cargo  was  not  of  that 
quality.  This  is  not  like  the  case  of  the  purchase  of  a  specific  article, 
such  as  a  horse.  There,  the  buyer  has  an  opportunity  of  examining 
the  article  purchased  ;  and  if  he  does  not  return  it,  he  must  bring 
his  action  on  the  warranty.  But,  if  a  man  buys  that  which  he  has 
no  opportunity  of  examining  at  the  time,  he  has  a  right  to  reject 
it,  if,  when  delivered,  it  be  found  not  to  be  of  the  quality  warranted. 

Gbbsswbll,  J. : 

This  cargo  was  warranted  to  be  equal  to  *the  average  imports  [i^o 
from  Ichaboe,  and  in  sound  and  merchantable  condition.  It  is 
true  that  this  was  a  contract  for  a  specific  cargo ;  but  it  had  not 
been  seen  by  the  defendant ;  and  I  think,  therefore,  that,  before 
accepting  it,  he  was  entitled  to  look  at  it,  in  order  to  see  whether 
it  corresponded  with  the  terms  of  the  warranty  or  not ;  and  that, 
if  it  did  not,  he  was  entitled  to  reject  it.  The  defendant  might 
either  take  to  the  cargo,  and  run  the  risk  of  his  action  on  the 
warranty,  or  he  might  insist  on  inspecting  it,  and  reject  it  if 
it  was  inferior  to  the  quality  warranted.  I  shall  therefore  ask 
you,  first,  if  this  cargo  actually  corresponded  with  the  warranty, 
because,  if  it  did,  the  defendant  was  bound  to  accept  it :  and  if 
you  should  not  be  of  this  opinion,  I  shall  ask  you,  secondly, 
whether  the  delivery  took  place  under  an  arrangement,  that  the 
defendant  might  inspect  the  cargo,  and  then  return  it,  if  found 
not  to  correspond  with  the  warranty ;  or  whether  it  was  delivered 
to  him,  he  taking  it  as  a  delivery  of  the  cargo,  and  intending  to 
rely  for  his  remedy  on  the  warranty  alone.  If  it  was  agreed  that 
the  cargo  should  be  landed  for  the  purpose  of  inspection,  the 
defendant  had  a  right  to  reject  it.  If  it  was  landed  under  no 
such  agreement,  the  defendant  was  bound  to  keep  the  cargo,  and 
rely  for  his  remedy  on  the  warranty  only  (i). 

Verdict  for  the  plaintiff. 

WaUon  and  Cowling,  for  the  plaintiff. 

Martin,  Murphy,  Serjt.,  and  Addison,  for  the  defendant. 

(1)  See  Lorymer  v.  Smith,  1  B.  ft  C.      Street  y^Blay,  36  B.  B.  626  (2  B.  ft 
1 ;  and  the  judgment  of  the  Court  iu      Ad.  456,  460,  463). 
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TouLiiiN         In  the    following    Michaelmas    Term,   Martin  moved   for   and 

Hedlby.      obtained  a  rule  to  show  cause  why  the  above  verdict  *8hoald 

1846.        not  be  set  aside  and  a  new  trial  had,  on  the  ground  of  mis- 

[  *161  ]       direction,  and  also  because  the  verdict  was  against  evidence ; 

against  which,  in  Hilary  Term,  1846,  (24th  January), 

Watson  and  Cowling  showed  cause  (i) : 

They  contended,  that  the  question  was  left  to  the  jury  much  too 
favourably  for  the  defendant.  The  contract  being  for  the  purchase 
of  a  specific  article^  the  jury  should  have  been  directed,  that,  if 
the  cargo  did  not  comply  with  the  warranty,  the  defendant  could 
look  for  his  remedy  only  to  an  action  on  the  warranty  itself.  At 
all  events,  the  jury  had  come  to  the  correct  conclusion  in  finding 
that  the  cargo  did  actually  correspond  with  the  warranty  ;  and  the 
verdict,  therefore,  ought  not  to  be  disturbed. 

Martin  and  Addison,  (with  whom  was  Murphy,  Serjt.),  contra  : 

The  learned  Judge  should  have  told  the  jury,  that,  in  order 
to  the  cargo  being  in  compliance  with  this  warranty,  such  quality 
of  the  cargo  throughout  should  have  been  equal  to  the  average 
imports.  To  constitute  a  cargo  of  an  average  quality,  it  was  not 
sufiScient  to  set-ofT  so  much  of  the  cargo  as  was  good  against  so 
much  that  was  inferior.  The  true  question  was,  whether  the 
average  imports  contained  so  much  bad  stuff  as  this  cargo  con- 
tained ;  and  the  mode  in  which  the  case  was  left  to  the  jury  was 
calculated  to  withdraw  their  attention  from  this  point. 

(Parke,  B.  :  Did  the  learned  Judge  say  anything  in  the  course 
of  his  charge  to  the  jury  which  would  lead  them  to  do  this  ?) 

Not  specifically,  perhaps ;  but  the  way  in  which  the  learned 
Judge  left  the  case  to  the  jury,  when  taken  in  connexion  with 
the  evidence  which  was  given  in  the  course  of  the  trial,  particularly 
in  answer  to  questions  put  by  the  learned  Judge  himself,  was 
likely  to  have  this  effect. 

Pollock,  C.  B.  : 

[  *i62  ]  I^  terms,  the  direction  of  the  learned  *  Judge  is  not  open  to 

exception ;  in  what  precise  sense  he  used  those  terms,  does  not 

appear.     The  question  left  to  the  jury  was  certainly  one  capable 

of  being  misunderstood ;  and  I  believe  the  Court  agree  with  me 

(1)  Before  Pollock,  C.  B.,  and  Parke,  and  Piatt,  Barona. 


VOL.  Lxxx.l      184(5.     N.  P.    2  CAR.  &  KIR.  1G2. 


841 


in  opinion,  that,  for  this  reason,  the  cause  should  go  down  again 
for  trial.  As  this,  however,  is  not  a  case  in  which,  strictly 
speaking,  the  new  trial  is  granted  either  for  a  misdirection,  or 
because  the  verdict  was  against  evidence,  the  costs  will  abide  the 
event. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  question  put  to  the  jury  by 
the  learned  Judge  was  correct ;  but  they  may  have  misunderstood 
it ;  and  the  cause  had  better,  therefore,  be  sent  down  again  for 
trial. 


ToniiMiN 

r, 
Hkdlst. 


Platt,  B.,  concurred. 


Rule  absolute. 


HIDE  V.  THORNBOROUGH(l). 

(2  Car.  ft  £ir.  250—256.) 

A.  and  B.  were  the  owners  of  adjoining  lands,  and  the  house  of  A.  had  for 
more  than  twenty  years  been  supported  by  the  adjoining  land  of  B.,  who 
dug  a  foundation  for  some  intended  buildings  so  near  the  house  of  A.  that 
it  fell :  Held,  that,  if  A.'s  house  had  been  so  supported,  and  both  parties 
knew  it,  the  plaintiff  had  a  right  to  such  support  as  an  easement,  and  that 
the  defendant  could  not  withdraw  that  support  without  being  liable  in 
damages  for  any  injury  that  the  plaintLS  might  sustain  thereby,  which 
damages  should  be  such  as  to  put  the  plaintiff  in  the  same  state  in  which  he 
was  before,  but  the  jury  ought  not  to  give  him  a  new  house  for  an  old  one. 

Gasb.     The  declaration  stated  (2)  that  the  plaintiff  was  possessed 
of  a  house  or  building  which  had  been  built  for  ^twenty  years  and 


(1)  Cited,  Daltoti  v.  Angus  (1878)  4 
Q.  B.  D.  162,  178,  198,  48  L.  J.  Q.  B. 
225;  (1881)  6  App.  Ca.  740,  743,  50 
L.  J.  Q.  B.  689.— A.  0. 

(2)  The  declaration,  and  the  3rd,  4th, 
and  5th  pleas,  were  in  the  following 
form: 

Declaration.  ''That  the  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter 
mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  law- 
fully possessed  of  a  certain  messuage 
or  building,  with  the  appurtenances, 
situate  and  being  in  the  county  of 
Middlesex,  and  which  said  messuage 
or  building  had  been  and  was  erected 
and  built  a  long  time,  to  wit,  twenty 
years  and  upwards,  before  the  com- 
mitting of  the  said  grievances,  and 


part  of  which  said  messuage  or  build- 
ing, before  and  at  the  times  of  the 
committing  of  the  said  grievances 
respectively,  had  been  and  was  built, 
placed,  and  standing  on  land  next 
adjoining  to  certain  other  land  by 
which  the  said  first-mentioned  land 
was  supported  and  prevented  from 
moving  or  giving  way,  which  said 
other  land  is  hereinafter  described  and 
referred  to  as  <  the  said  other  land,' 
and  which  said  land,  on  which  the  said 
part  of  the  said  messuage  or  building 
was  built,  placed,  and  standing  as 
aforesaid,  is  hereinafter  described  and 
referred  to  as  *  the  said  first-mentioned 
land ; '  and  in  which  said  messuage  or 
building  the  plaintiff,  before  and  at 
the  times  of  the  said  grievances,  in- 
habited and  dwelt,  and  exercised  and 


1846. 
May  27. 

Ctntrt  of 
Exchequer, 
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[  •asi  J 


842 


1846.     N.  P-     2  CAR.  &  KIE.  260,  n.— 252,  n.       [b.b. 


Hide 

V. 

Thobn- 

BOROUGH. 
[  '262  ] 


upwards,  a  part  of  which  was  bailt  on  land  next  adjoining  to 
certain  other  land  by  which  the  first-mentioned  *land  was  sapported 


carried  on  the  trades  and  businesses  of 
a  fanier  and  blacksinith.  And  the 
plaintiff  further  saith,  that  the  said 
first-mentioned  land,  to  wit»  the  said 
land  upon  which  the  said  part  of  the 

[  *251,  ft.  ]  said  messuage  *or  building  was  built 
as  aforestiid,  before  and  at  the  several 
times  of  the  committing  of  the  said 
grievances,  of  right  ought  to  have 
been,  and  still  of  right  ought  to  be 
supported  and  prevented  from  moving 
or  giving  way  by  the  said  other  land. 
Yet  the  defendant,  well  knowing  the 
premises,  but  contriving,  and  wrong- 
fuUy  and  unjustly  intending  to  injure 
the  plaintiff,  heretofore,  to  wit,  on  the 
7th  day  of  January,  A.n.  1845,  and  on 
divers  other  days  and  times  before  the 
commencement  of  this  suit,  wrongfully 
and  injuriously  made  divers  excava- 
tions and  holes,  to  wit,  twenty 
excavations  and  twenty  holes  in,  and 
loosened,  disturbed,  and  removed  a 
great  part  of  the  said  other  land  near 
to  the  foundation  of  the  said  part  of 
the  said  messuage  or  building,  and  by 
which  the  said  first-mentioned  land 
was  as  aforesaid  supported  and  pre- 
vented from  moving  or  giving  way, 
and  carelessly,  negligently,  and  im- 
properly dug  and  made,  in  the  said 
other  land,  near  to  the  foundation  of 
the  said  part  of  the  said  messuage  or 
building,  and  near  also  to  the  said 

[  *252, 91.  ]  first-mentioned  land  whereon  the  said 
part  of  the  said  messuage  or  building 
was  built  as  aforesaid,  divers  excava- 
tions and  holes,  to  wit,  twenty  excava- 
tions and  twenty  holes,  and  also  part 
of  the  foundation  uf  a  certain  intended 
building,  and,  by  means  of  the  several 
premises  aforesaid,  the  said  first- 
mentioned  land,  being  the  said  land 
upon  which  the  said  part  of  the  said 
messuage  or  building  of  the  plaintiff 
was  built,  placed,  and  standing  as 
aforesaid,  slipped,  moved,  and  gave 
way,  and  thereby  a  great  part  of  the 
said  messuage  or  building  of  the 
plaintiff,  and  of  the  foundationa 
thereof,  gave  way  and  were  weakened 
and    injui'ed,    and    the    roof,    walls. 


ceilings,  and  other  parts  of  the  said 
messuage  or  building  became  and 
were  shaken  and  cracked,  broken, 
damaged,  and  injured;  and  thereby 
also  a  large  part  of  the  said  messuage 
or  building  of  the  plaintiff  tumbled 
and  fell  down,  and  became  and  was 
prostrated  and  destroyed ;  and  thereby 
the  said  messuage  or  building  became 
and  was  dangerous,  unsafe,  and  unfit 
for  habitation  or  use,  by  means  wheiBof 
not  only  the  life  of  the  plaintiff  was 
greatly  endangered  and  put  in  peril, 
but  the  plaintiff  and  his  family,  for  a 
long  space  of  time,  to  wit,  for  ten 
months,  were  prevented  from  inhabit- 
ing the  said  messuage  or  building; 
and  also  thereby  the  plaintiff,  for  a 
long  space  of  time,  to  wit,  for  the  space 
of  three  months,  was  prevented  from 
exercising  or  carrying  on  his  trades  and 
businesses  of  a  blacksmith,  veterinary 
surgeon,  and  farrier,  in  the  said  mes- 
suage or  building,  and  was  forced  and 
obliged  to,  and  did  pay  divers  sums  of 
money,  amounting  to  a  certain  sum  of 
money,  to  wit,  10/.,  and  became  liable 
to  pay  divers  sums  of  money,  amount- 
ing to  another  sum  of  money,  to  wit, 
10/.,  for,  in,  about,  and  relative  to 
finding  and  providing  and  paying  for 
another  lodging  and  place  of  abode  for 
himself  and  his  family,  and  another 
place  and  premises  for  the  purpose  of 
therein  exercising  and  carrying  *on 
his  said  trades  and  businesses,  and  the 
removing  of  divers  large  quantitiee 
of  furniture,  working  tools,  goods, 
chattels,  and  effects,  from  his  said 
messuage  or  building  to  divera  other 
places;  and  also,  by  means  of  the 
premises,  the  plaintiff  lost  and  was 
deprived  of  divers  goods,  chattels,  and 
effects,  to  wit,  two  horse-rails,  four 
screw-plates,  two  windows,  twenty- 
four  panes  of  glass,  (enumerating  the 
articles),  of  the  plaintiff,  of  a  large 
value,  to  wit,  of  the  value  of  100/., 
which  were  in  the  said  messuage  or 
building  of  the  plaintiff  when  the  same 
was  damaged  and  in j  ured  as  aforesaid ; 
and  also,  by  means  of  the  premises, 
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and  prevented  from  moving  or  giving  way,  and  in  which  bailding 
the  plaintiff  carried  *on  the  basiness  of  a  farrier  and  blacksmith ; 
and  that  the  first-mentioned  land,  upon  which  the  said  part  of  the 
plaintiff's  house  was  so  built,  "of  right  ought  to  have  been,  and 
still  of  right  ought  to  be,  supported  and  prevented  from  moving  or 
giving  way  by  the  said  other  land ; "  yet  the  defendant,  well 
knowing  &c.,  on  the  7th  of  January,  1845,  and  on  divers  other 
days,  wrongfully  and  injuriously  made  excavations  and  holes  in, 
and  loosened,  disturbed,  and  removed  a  great  part  of  the  said  other 
land  near  that  part  of  the  plaintiff's  house,  and  by  which  the  first- 
mentioned  land  was  supported  and  prevented  from  moving  or 
giving  way,  and  carelessly,  negligently,  &c.  dug,  in  the  said  other 
land  next  the  foundation  of  the  plaintiff's  house,  divers  excava- 
tions &c.,  and,  by  means  of  the  premises,  the  first-mentioned  land, 
upon  which  the  plaintiff's  house  was  built,  slipped,  moved,  and 
divers  goods,  chattels,  and  effects,  to      supported  or  prevented  from  giving 


HiDK 

Thobk- 
BOBonaH. 

[  •aaa  ] 


wit,  two  chests  of  drawers,  four  tent- 
bedsteads,  (enumerating  the  goods),  of 
the  plaintiff,  of  a  large  value,  to  wit, 
of  the  value  of  100/.,  which  were  in 
the  said  messuage  or  building  of  the 
plaintiff  when  the  same  was  damaged 
and  injured  as  aforesaid,  became  and 
were  greatly  bruised,  broken,  damaged, 
injured,  spoiled, lessened  in  value;  and 
also,  by  means  of  the  premises,  the 
plaintiff,  fur  a  long  space  of  time,  to 
wit,  for  three  months,  was  prevented 
from  exercising  and  carrying  on  his 
said  trades  and  businesses,  and  thereby 
was  prevented  from  gaining  and 
making  profits  and  monies  to  a  large 
amount,  to  wit,  100/.,  which  he  would 
have  gained  and  made  from  and  by 
exercising  and  carrying  on  his  said 
trades  and  businesses,  if  he  had  not 
been  prevented  from  exercising  and 
carrying  on  the  same  as  aforesaid :  and 
thereby  and  otherwise,  by  means  of 
the  premises,  the  plaintiff  hath  been 
and  is  greatly  injured  and  damnified 
to  the  plaintiff's  damage  of  500/.,  and 
thereupon  he  brings  suit,"  &c. 

Third  Plea.  '*And,  for  a  further 
plea,  the  defendant  says,  that  the  said 
part  of  the  land  upon  which  the  said 
messuage  or  building  was  built,  placed, 
and  erected,  was  not,  nor  was  any  part 
thereof,  before  and  at  the  said  times 
when  &c.,  or  any  or  either  of  them. 


way  by  the  said  other  land  in  manner 
and  form  as  in  the  said  declaration  is 
in  that  behalf  alleged,  and  of  this  the 
defendant  puts  himself  upon  the 
country,"  &c. 

Fourth  Plea.  **  And,  for  a  further 
plea  in  this  behalf,  the  defendant  says, 
that  the  plaintiff  was  not,  at  the  said 
several  alleged  times  when  &c.,  or 
either  of  them,  entitled  to,  or  of  right 
ought  to  have  had  the  said  part  of  the 
said  land,  or  any  part  thereof,  upon 
which  the  said  messuage  or  building 
was  built,  placed,  and  erected,  as  in 
the  declaration  mentioned,  supported 
or  prevented  from  giving  way  by  the 
said  other  land  in  manner  and  form  as 
the  plaintiff  hath  above  in  his  said 
declaration  alleged,  and  of  this  the 
defendant  puts  himself  upon  the 
country,"  &c 

Fifth  Plea.  **  And,  for  a  further 
plea,  the  defendant  says,  that  the  said 
first-mentioned  land  in  the  said  de- 
claration mentioned,  before  and  at  the 
said  several  times  when  &c.,  *or  either 
of  them,  of  right  ought  not,  nor  ought 
any  part  thereof,  to  have  been  sup- 
ported or  prevented  from  moving  or 
giving  way  by  the  said  other  land,  in 
manner  and  form  as  the  plaintiff  hath 
in  his  said  declaration  in  that  behalf 
alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  couuti7,"  &c. 


[  •253,  Ji.  ] 
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HiDB  gave  way,  and  thereby  a  great  part  of  the  plaintiff's  hoase  was 
Thobk-  injured  and  fell  down  (stating  special  damage  to  the  plaintiff  in  his 
BOBouou.  business,  damage  to  his  furniture,  &c.).  Pleas :  1st,  Not  guilty ; 
2nd,  not  possessed;  drd,  that  the  part  of  the  plaintiff's  land  on 
which  his  house  was  built  was  not  supported  or  prevented  from 
moving  or  giving  way  by  the  other  land  in  manner  and  form  &c. ; 
4th,  that  the  plaintiff  was  not  entitled  to  nor  of  right  ought  to  have 
had  any  part  of  the  land  on  which  his  house  was  built,  supported 
or  prevented  from  moving  or  giving  way  by  the  said  other  land  in 
manner  and  form  &c. ;  6th,  that  the  first-mentioned  land  of  right 
ought  not,  nor  ought  any  part^thereof,  to  have  been  supported  or 
prevented  from  moving  or  giving  way  by  the  said  other  land  in 
manner  and  form  &c. ;  6th,  accord  and  satisfaction  by  providing 
the  plaintiff  with  lodgings  and  a  workshop ;  7th,  leave  and  license. 
[  *254  ]  Replication  to  each  of  the  1st,  *2nd,  Srd,  4th,  and  5th  pleas,  a 
similiter ;  to  the  6th,  a  denial  of  the  accord  and  satisfaction  ;  and 
to  the  7th  plea,  de  injurid. 

It  appeared  that  the  plaintiff  occupied  the  house  and  premises 
No.  7,  Gompton  Mews,  Brunswick  Square,  and  was  a  blacksmith 
and  farrier,  and  that  the  defendant,  who  was  the  owner  of  the 
adjoining  premises,  took  a  part  of  them  down,  and  caused  an 
excavation,  for  the  foundation  of  a  new  building  on  his  own 
premises,  to  be  dug  about  seven  feet  deep,  and  so  near  the  party- 
wall  of  the  plaintiff's  house,  that,  on  the  8th  of  April,  1845, 
according  to  the  evidence  of  some  of  the  witnesses,  the  plaintiff's 
house  not  being  propped  or  otherwise  supported,  the  ground  on 
which  the  party-wall  of  the  plaintiff's  house  stood  gave  way,  and  a 
part  of  the  plaintiff's  house  fell.  It  appeared  that  the  plaintiff's 
house  was  a  very  old  one,  and  much  more  than  twenty  years  old. 

On  these  facts,  it  was  contended,  by  Hwnfrey,  for  the  plaintiff, 
that,  as  the  plaintiff's  house  had  had  the  support  of  the  defendant's 
land  for  more  than  twenty  years,  he  had  acquired  a  right  to  that 
support,  and  was,  therefore,  entitled  to  a  compensation  in  damages 
if  he  sustained  any  injury  by  the  withdrawing  of  it. 

8.  Martin,  for  the  defendant : 

What  right  can  any  man  have  that  I  should  keep  my  property 
in  a  particular  state  ? 

Pabke,  B.  : 
If  he  enjoys  the  support  of  your  land  for  twenty  years,  the 
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question  is,  whether  that  is  not  such  an  easement  as,  having  been        Hn>E 

enjoyed  for  twenty  years,  it,  by  the  stat.  2  &  8  Will.  IV.  c.  71,  s.  2,       thobn- 

becomes  a  right.    Before  the  stat.  2  &  8  Will.  IV.  c.  71,  in  the     »obouoh. 

case  of  Stantell  v.  Jollard,  B.  R.  in  T.  T.  48  Geo.  III.,  (cited  by 

Mr.  Selwyn  from  a  manuscript  of  Mr.  Justice  Lawrence  (i),  which 

was  an  action  on  the  case  for  digging  so  near  the  gable-end  of  the 

house  of  the  plaintiff,  let  to  a  tenant,  that  it  fell.  Lord  *Ellbn-       [  *255  ] 

BOROUGH,  Ch.  J.,  held,  that  "  where,  as  in  the  case  before  the 

Court,  a  man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed 

his  building  above  twenty  years,  upon  an  analogy  as  to  the  rule  as 

to  lights  &c.,  he  had  acquired  a  right  to  a  support,  or  as  it  were,  of 

leaning  to  his  neighbour's  soil,  so  that  his  neighbour  could  not  dig 

so  near  as  to  remove  the  support ;  but  that  it  was  otherwise  of  a 

house,  Ac,  newly  built."     If  there  was  twenty  years'  enjoyment 

by  the  plaintiff  of  the  support  of  his  house  from  the  defendant's 

land,  and  it  was  known  that  the  defendant's  land  supported  the 

plaintiff's  house,  that  is  sufficient  to  give  the  plaintiff  the  right  to 

that  support. 

S.  Martin  addressed  the  jury  for  the  defendant. 

Parkb,  B.  (in  summing  up) : 

If  the  plaintiff  has  enjoyed  the  support  of  the  land  of  the 
defendant  for  twenty  years  to  keep  up  his  house,  and  both  parties 
knew  of  that  support,  the  plaintiff  had  a  right  to  it  as  an  easement, 
and  the  defendant  could  not  withdraw  that  support  without  being 
liable  in  damages  for  any  injury  that  might  accrue  to  the  plaintiff 
thereby.  If  the  plaintiff  had  the  right,  you  will  then  consider 
whether  what  the  defendant  did  by  removing  his  soil  caused  the 
injury  to  the  plaintiff;  that  is,  whether  you  think  that,  when  the 
defendant  dug  away  his  soil,  he  left  an  insufficient  support  to  the 
plaintiff's  house.  If  you  are  satisfied  that  he  did,  you  will 
say  to  what  damages  the  plaintiff  is  entitled  to  put  him  in  the  same 
state  in  which  he  was  before,  as  you  ought  not  to  give  him  a  new 
house  for  an  old  one. 

Verdict  for  the  plaintiff.    Damages,  901.  (2). 

Humfrey  and  Lushf  for  the  plaintiff.  [  866  ] 

S.  Martin  and  Bramwell,  for  the  defendant. 

(1)  1  Selw.  N.  P.  (11th  ed.)  467.  which  may  be  lawfully  made  at  the 

(2)  By iheBtat.2&3Will. IV.o. 71,  oommon  law,  by  cuBtom,  prescrip- 
0.  2,  it  is  enacted,   ''that  no  claim     tion,  or  grant,  to  any  way  or  other 
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Sitting*  at 
Westmimter,  If  a  deed  be  in  the  possession  of  a  third  person  as  mortgagee,  and  lie 

r  448  1  haying  the  deed  in  Court,  though  not  sabpoenaed  in  the  cause,  dedine  to 

produce  it,  secondary  evidence  may  be  given  of  its  contents ;  bat  if  the 
deed  is  not  in  Court,  and  he  has  not  been  subpoenaed  to  produce  it,  it  is 
otherwise. 

The  person  thus  declining  to  produce  a  deed  must  not  state  the  contents, 
but  he  must  state  the  date  of  the  deed  and  the  names  of  the  parties,  in  order 
to  identify  it. 

An  examined  copy  of  a  memorial  of  a  purchase-deed  registered  in  Middle- 
sex under  the  Middlesex  Begistty  Act.  1708  (7  Anne,  c.  20),  is  only 
receivable  as  secondary  evidence  of  the  deed  against  the  parties  to  the  deed 
and  all  persons  claiming  under  them ;  and  the  fact  that  A.  mortgaged  the 
property  to  B.,  and  delivered  this  deed  to  B.  as  mortgagee,  is  not  sufficient 
to  make  it  secondary  evidence  against  A. 

Several  brothers  and  sisters  divided  certain  property  between  them  at 
their  mother's  death,  supposing  it  to  have  been  hers,  and  verbally  allotted  a 
house  to  a  sister.  The  property  really  had  been  their  deceased  father's : 
Held,  in  ejectment  by  the  father's  devisee  (oue  of  those  brothers),  that  he 
could  not  recover  without  a  demand  of  possession ;  and  the  demand  of  pos- 
session being  after  the  day  of  the  demise,  the  Judge  would  not  allow  an 
amendment  by  altering  the  day  of  the  demise,  as  the  ari-angement  was 
equitable. 

In  ejectment,  evidence  that  the  shutters  of  the  house  claimed  were 
repaired,  and  a  wash-house  built  on  the  premises,  and  that  this  was  paid  for 
by  W.  L.,  is  evidence  to  go  to  the  jury  of  the  seisin  of  W.  L. 

Ejectment  to  recover  two-sevenths  of  a  house  and  premises 
situate  in  Britannia  Street,  City  fioad,  on  the  demises  of  William 
and  Abraham  Loscombe  (i). 

It  was  opened  by  Knowles,  for  the  lessors  of  the  plaintiff,  that 
William  Loscombe,  the  elder,  had,  in  the  year  1807,  bought  the 
house  and  premises  in  question,  and  had,  on  the  4th  of  September, 

easement,  or  to  any  watercourse,  or  prior  to  such  period  of  twenty  years, 

the  use  of  any  water,  to  be  enjoyed  or  but  nevertheless  such  claim  may  be 

derived  upon,  over,  or  from  any  land  defeated  in  any  other  way  by  which 

or  water  of  our  said  lord  the  King,  the  same  is  now  liable  to  be  defeated ; 

his  heirs  or  successors,  or  being  parcel  and  where  such  way  or  other  matter 

of  the  duchy  of  Lancaster  or  of  the  as  herein  last  before  mentioned  shall 

duchy  of  Cornwall,  or  being  the  pro-  *  have  been  so  enjoyed  as  aforesaid  for 

perty    of   any    ecclesiastical    or   lay  the  full  period  of  forty  years,  the  right 

person,  or  body  corporate,  when  such  thereto  shall  be  deemed  absolute  and 

way    or  other  matter  as  herein  last  indefeasible,  unless  it   shall   appear 

before   mentioned    shall    have    been  that  the  same  was  enjoyed  by  some 

actually  enjoyed  by  any  person  claim-  consent  or  agreement  expressly  given 

ing  right  thereto  without  interruption  or  made  for  that  purpose  by  deed  or 

for  the  full  period  of  twenty  years,  writing." 

shall   be   defeated   or  destzoyed   by         (1)  There  were  other  demises  as  to 

showing  only  that  such  way  or  other  other  shares  of  the  property ;  but  they 

matter  was  first  enjoyed  at  any  time  were  abandoned. 
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1807,  had  them  conveyed  to  him  in  fee,  and  that,  he  having  died       dob  d. 
in  the  year  1810,  the  right  to  this  property  became  under  his  will       ^^^^^^ 
vested  in  his  widow  (who  died  in  1835)  for  her  life,  and  after  her    <^"«''««*'^- 
death  in  seventh  shares  between  their  seven  children ;  the  lessor 
of  the  plaintifif,  William  Loscombe,  being  the  eldest  son  of  William 
Loscombe,  the  deceased  eldest  son  of  the  testator ;  the  ''^lessor  of  the      [  *^49  ] 
plaintiff,  Abraham  Loscombe,  being  another  of  the  sons  of  the 
testator,  and  the  defendant  the  husband  of  his  youngest  daughter, 
and  as  such  entitled  to  one  of  the  shares.    During  the  life  of  the 
testator's  widow,  she  continued  in  the  enjoyment  of  the  rents  and 
profits  of  this  property ;  but  at  her  death  the  defendant  and  his 
wife  were  put  into  possession  of  it,  the  testator's  widow  having 
devised  it  to  them  by  her  will,  under  the  idea  that  she  had  a  right 
to  dispose  of  it,  whereas  all  her  interest  in  it  ceased  at  her  death. 

To  show  the  seisin  of  William  Loscombe,  the  testator,  it  was 
proposed  to  put  in  an  examined  copy  of  the  memorial  of  the 
registry  of  his  purchase-deed  of  the  4th  of  September,  1807  (i). 

BoviU,  for  the  defendant,  objected  to  this  evidence. 

Aldbbson,  B.  : 

This  may  be,  perhaps,  good  secondary  evidence,  if  the  parties 
place  themselves  in  a  situation  to  give  secondary  evidence. 

On  the  part  of  the  lessor  of  the  plaintiff  Mr.  Gilbert  was  called. 

He  answered,  and  stated  that  he  had  not  been  subpoenaed  in  this 
cause  ;  and  on  his  being  sworn  he  said,  "  I  am  one  of  the  firm  of 
the  defendant's  attornies.  I  have  with  me  a  deed  of  1807.  I  hold 
it  not  as  attorney  for  the  defendant,  I  decline  to  produce  it.  I  hold 
it  as  mortgagee,  and  as  my  own  title  deed." 

Atherton,  for  the  lessors  of  the  plaintiff: 

I  submit  that  we  are  in  the  same  situation  as  if  Mr.  Gilbert  had 
had  a  suhpcma  duces  tecum,  and  that  we  may  give  secondary  evidence 
of  the  contents  of  this  deed.  In  the  case  of  Snelgrove  v.  Stephens  (2), 
Mr.  Justice  Crbsswbll  said,  that  a  witness  *sworn  to  give  evidence,  [  *45^  ] 
and  having  a  document  in  his  possession,  may  be  compelled  to  pro- 
duce it,  and  is  as  much  under  the  control  of  the  Court  in  this  respect 
as  if  he  had  brought  the  document  under  a  subpcena  duces  tecum, 

(1)  Registered     uoder     the     stat.  Land  Begistry  (Middlesex  Deeds)  Act, 

7  Anne,  c.  20,  which  applies  to  the  1891,  s.  1]. 

registration   of   deeds  in  Middlesex.  (2)  Car.  &  M.  506. 
[Transferred  to  Land  Registry;  see 


Clifford. 
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Dob  d.        Aldbbson,  B.  : 
LoeoouBs 

r.    ^         This  is  documentary  evidence  in  the  possession  of  a  third  person. 

Mr.  Oilbert  being  a  mortgagee,  and  he  being  a  third  person,  he 

cannot  be  compelled  to  prodace  this  deed.    If  the  deed  was  not  in 

Court  secondary  evidence  could  not  be  allowed,  because  he  would 

not  have  had  an  opportunity  of  producing  the  deed  if  he  had  been 

so  disposed.     However,  the  deed  is  here.    There  was  a  case  in  the 

Common  Pleas,  while  I  was  a  Judge  of  that  Court,  it  came  from 

Shrewsbury :  and  we  there  thought,  that  if  a  party  showed  clearly 

that  he  was  not  able  to  produce  primary  evidence,  and  that  it  was 

not  kept  back  from  any  default  or  neglect  on  his  part,  secondary 

evidence  was  receivable. 

BoviU: 
I  submit  that  the  distinction  here  is,  that  Mr.  Gilbert  was  not 
served  with  a  subpcena  duces  tecum  to  produce  this  deed. 

Aldbbson,  B.  : 

The  deed  is  here,  and  the  person  having  it  says  he  will  not 
produce  it,  which  is  just  the  same  as  if  he  had  brought  it  here 
under  a  subpcma  duces  tecum  and  refused  to  produce  it. 

Atherton : 
In  the  case  of  Doe  d.  Oilbert  v.  Ross  (i),  where  a  deed  was  in 
the  hands  of  an  attorney,  who  held  it,  not  merely  as  attorney,  but 
as  a  security  for  money  owing  to  him  from  his  client,  and  the 
attorney  being  called  on  a  subpoana  duces  tecum,  refused  to  produce 
the  deed,  on  the  ground  of  his  own  lien,  it  was  held,  that  the  party 
[  *45i  ]  calling  *for  the  production  of  the  deed  was  entitled  to  give  secondary 
evidence  of  its  contents. 

Aldbbson,  B.  : 

That  is  the  same  as  this  case,  all  but  the  subpoma  duces  tecum, 
and  here  the  deed  is  in  Court.  If  it  had  not  been  in  Court  it  would 
have  been  otherwise. 

BoviU : 
Will  your  Lordship  reserve  this  point  ? 

Aldbbson,  B.  : 

No;    I  do  not  at   present  entertain  any    doubt  about  it.      I 
think  the  principle  is  this :   the  law  lays  down  rules  to  compel  the 
(1)  66  B.  E.  639  (7  M.  &  W.  102). 
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production  of  primary  evidence  before  secondary  evidence  can  be       Dok  d. 
given ;  but,  if  a  person  has  taken  all  reasonable  means  to  produce  r. 

primary  evidence,  and  cannot  do  so,  then  and  then  only  he  may  ^^i"^*'<>*^- 
give  secondary  evidence.  Here  Mr.  Gilbert  brings  a  deed  into  this 
Court  and  refuses  to  produce  it,  on  grounds  which  I  think  are 
such  that  the  Court  cannot  compel  the  production  of  the  deed. 
The  Court  thus  sees,  that  the  lessors  of  the  plaintiff  cannot  produce 
primary  evidence,  and,  therefore,  secondary  evidence  ought  to  be 
admitted. 

Mr.  Gilbert  being  asked  by  Knowles  to  produce  the  deed,  said, 
*'  I  decline  to  produce  this  deed." 

Alderson,  B.  : 

I  will  admit  secondary  evidence. 

BoviU  * 

There  is  nothing  at  present  to  show  what  the  deed  is  which 
Mr.  Gilbert  declines  to  produce. 

Aldebson,  B.  : 

The  witness  says,  "  I  decline  to  produce  this  deed ; "  and  then  I 
must  know  what ''  this  deed  "  is,  so  as  to  identify  it. 

BoviU: 

Your  Lordship  will  not  call  on  the  witness  to  state  the  contents 
of  the  deed  ? 

AliDERSON,  B. :  [  4^2  ] 

No ;  what  I  must  have  is  the  date  of  the  deed,  and  the  names 
of  the  parties,  for  the  purpose  of  identity. 

Mr.  Gilbert  : 

The  deed  is  dated  the  4th  of  September,  1807,  and  is  between 
Mary  Powell  of  the  first  part,  Jonathan  Wakefield  of  the  second 
part,  William  Loscombe  of  the  third  part,  and  Ilichard  Lee  of  the 
fourth  part  (i). 

Knowles  : 

The  stat.  7  Anne,  c.  20,  does  not,  by  any  express  enactment, 
make  these  memorials  evidence. 

(1)  The  examined  copy  of  the  eyidenoe  described  a  deed  of  the  same 
luemorial  proposed   to   be  given    in      date  and  between  the  same  parties. 

B.B. — VOL.  LXXX.  54 


Clifford. 
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Dob  d.       Aldbbson,  B.  : 

LOBCOMBE 

Then  the  memorial  is  only  evidence  against  the  persons  who 
register  the  deed,  and  persons  claiming  under  them.  If  you  can 
show  that  this  defendant  claims  under  this  William  Loscombe,  1 
will  receive  the  evidence ;  but,  I  think,  that  if  there  is  no  clause  in 
the  Act  of  Parliament  making  the  memorial  evidence,  it  is  only 
evidence  against  the  persons  registering,  and  those  who  claim 
under  them.  I  shall  presume  that  the  deed  was  registered  by 
those  who  were  parties  to  it,  and  then  the  memorial  amounts  to 
this :  A.  B.  states  the  contents  of  a  deed  which  he  has  executed, 
and  that  is  evidence  against  him,  and  all  claiming  under  him ;  but 
I  shall  not  receive  this  examined  copy  of  the  memorial  as  secondary 
evidence  of  the  deed,  unless  you  can  show  that  the  defendant 
claims  under  William  Loscombe  the  elder. 

Mr.  Gilbert: 

I  got  the  deed  as  mortgagee  from  the  defendant,  Mr.  Clifford. 

Aldebson,  B.  : 

Clifford's  mere  possession  of  the  deed  will  not  be  sufficient  to 
make  the  memorial  evidence. 

[  463  ]  The  examined  copy  of  the  memorial  was  not  given  in  evidence. 

Evidence  was  given  of  the  relationship  of  ihe  lessors  of  the 
plaintiff,  William  and  Abraham  Loscombe,  to  William  Loscombe 
the  elder,  as  it  had  been  opened;  and  to  prove  the  seisin  of  William 
Loscombe,  evidence  was  given  by  Samuel  Loscombe,  that,  after  the 
year  1807  and  before  the  death  of  William  Loscombe  the  elder, 
he  had  repaired  the  shutters  of  the  house  and  had  built  a  wash- 
house  on  the  premises,  for  which  William  Loscombe  the  elder  had 
paid  him. 

The  will  of  William  Loscombe  the  elder,  dated  the  12th  of 
February,  1810,  was  put  in.  The  attestation  to  it  was  as  follows  : 
"  Signed  in  the  presence  of  us ;  "  and  then  followed  the  signatures 
of  Samuel  Loscombe  and  two  other  witnesses. 

Bovill  : 

This  will  neither  appears  to  have  been  signed  by  the  witnesses 
in  the  presence  of  each  other,  nor  to  have  been  acknowledged  by 
the  testator  as  his  will. 
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Samuel  Loscombe,  on  being  recalled,  said : 

"  This  signature  is  my  writing.  I  saw  old  William  Loscombe 
sign  this  will.  The  three  witnesses  and  he  were  all  together.  We 
all  saw  him  sign  it,  and  we  all  signed  it  in  his  presence,  and  in  the 
presence  of  each  other,  and  at  his  request,  and  he  said  it  was  his 
will "  (I). 

The  will  was  read,  and  by  it  the  testator  devised  this  property  to 
his  wife  for  life,  and  at  her  death  to  his  seven  children,  in  equal 
shares,  in  fee. 

BoviU  objected,  that  there  was  no  evidence  of  the  seisin  of 
William  Loscombe  the  elder. 

Alderson,  B.  : 

There  is  some  evidence  to  go  to  the  jury  of  his  seisin,  quite 
distinct  from  the  memorial. 

Mr.  Gilbert  being  then  cross-examined  by  BovUl,  for  the  defen- 
dant, stated,  that,  in  the  year  1885,  after  the  death  of  the  widow  of 
William  Loscombe  the  elder,  the  family  made  a  division  of  all  the 


DOKd. 
LOSOOMBK 

t, 

Clifford. 


(1)  By  the  stat.  7  WiU.  IV.  &  1  Vict, 
c  26,  8.  9,  (which  applies  to  all  wiUs 
made  on  and  after  the  let  of  January, 
1838),  it  is  enacted,  *'  that  no  will  shall 
be  valid  unless  it  shall  be  in  writing, 
and  executed  in  manner  hereinafter 
mentioned,  (that  is  to  say),  it  shaU  be 
signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  person  in  his 
presence,  and  by  hb  direction,  and 
such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation 
shall  be  neceesar3%''  However,  not- 
withstanding this  enactment,  declaring 
that  no  form  of  attestation  shall  be 
necessary,  the  Prerogative  Court  at 
Doctors'  Commons  will  not  grant  pro- 
bate of  a  will  if  the  attestation  of  the 
will  do  not  state  all  the  particulars 
required  by  this  section  as  to  the 
attestation  of  wills,  unless  an  affidavit 
be  made  by  one  of  the  attesting  wit- 
nesses stating  that  all  the  provisions  of 
this  section  as  to  attestation  were  in 
fact  complied  with  at  the  time  the  will 


was  executed,  and  a  copy  of  such  affi- 
davit is  engrossed  in  the  registrar's 
office,  and  annexed  to  the  probate  of 
the  will;  and  in  the  case  of  In  the 
goods  of  Suiannah  Hare,  spinster, 
deceased,  3  Curt.  £cc.  Bep.  54,  (decided 
on  the  19th  of  Feb.,  1842),  "  B.  Fhilli' 
more  prayed  probate  of  the  will  of  the 
deceased,  under  the  circumstances 
stated  by  the  Coukt. 

**  Sib  Herbsbt  Jenksb  Fust  : 

**  Susannah  Hare,  the  deceased  in 
this  case,  died  on  the  26th  of  January 
last.  She  left  a  will  in  her  own  hand- 
writing, signed  by  her,  and  purporting 
to  be  attested  by  two  witnesses.  There 
being  no  attestation  clause,  an  affidavit 
was  required  from  the  witnesses  of  the 
due  execution  of  the  will  under  the 
statute,  and  one  of  the  witnesses 
deposed  that  he  saw  the  deceased  sign 
the  will  in  the  presence  of  himself  and 
the  other  witness.  The  other  witness 
cannot  recollect  whether  the  deceased 
signed  her  name  in  his  presence  or  not. 
It  seems  to  me,  that  there  is  sufficient 
to  show  that  the  requisites  of  the  Act 
have  been  complied  with. 

'*  ProUtte  to  p<u$.'^ 
54 — s 


[464] 
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DoK  d.       property  which  thev  sapposed  to  have  belonged  to  her,  as  the  will 

r,  of  William  Loscombe  the  elder  was  not  known  for  three  or  four 

Cliffobo.     yearg  afterwards ;  and  that,  on  this  division,  other  property  was 

allotted  by  mutual  consent  to  the  different  lessors  of  the  plaintiff, 

and  this  house  and  premises  and  15/.  to  the  wife  of  the  defendant, 

[  *^6&  ]       the  'arrangement  being  verbal,  except  that  a  receipt  was  given  for 

the  16/. :  and  that,  under  this  arrangement,  the  defendant  and  his 

wife  were  let  into  possession  of  the  house  and  premises  in  question, 

she  claiming  them  under  her  mother's  will. 

On  this  evidence  Bavill  contended,  that  the  possession  of  the 
defendant  was  lawful,  until  a  demand  of  possession  was  proved, 
and  a  refusal. 

It  was  then  proved,  that  a  demand  of  possession  was  made  by 
some  of  the  lessors  of  the  plaintiff  on  the  8th  of  December,  1846, 
and  by  the  others  on  the  7th  of  January,  1847;  and  that  the 
defendant  refused  to  give  up  the  possession. 

BoviU  : 

The  day  of  all  the  demises  laid  in  the  declaration  is  the  first  of 
January,  1841,  and  the  possession  of  the  defendants  was  rightful  at 
that  time  under  the  arrangement  of  1886. 

Aldebson,  B.  : 

I  will  give  Mr.  Knowles  leave  to  move  to  enter  a  verdict  if  the 
possession  under  the  arrangement  was  unlawful,  I  being  of  opinion, 
that  it  was  lawful  till  it  was  made  unlawful  by  a  demand  of 
possession,  which  was  not  till  after  the  date  of  the  demises. 

Knoivles  : 

Would  your  Lordship  allow  an  amendment,  by  altering  the 
date  of  the  demises  to  a  day  later  than  the  demand  of  possession  ? 

[  456  ]        Alderson,  B.  : 

I  shall  not  allow  an  amendment,  because  I  think  the  arrange- 
ment was  equitable,  and  should  not  be  disturbed. 

Nonsuity  liith  leave  to  move  to  enter  a  verdict  for  die 
plaintiff  for  two- sevenths  of  the  property  {\). 

Knowles  and  Athefion^  for  the  plaintiff. 

Bovill,  for  the  defendant. 

(1)  No  motioxi  was  made. 
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CLARKE  V.  HOLFORD. 

(2  Gar.  &  Kir.  540—544.) 

Defendant  let  to  plaintiff  certain  premises,  under  an  agreement  that  the 
**  yearly  rent  should  be  110/.  from  the  loth  of  Ootober,  1847  ;  "  and  that 
*'  the  rent  should  be  payable  in  advance,  if  the  landlord  required  the  same." 
At  the  expiration  of  tiie  first  quarter,  the  defendant  (the  landlord)  demanded 
27/.  10«.  for  a  quarter's  rent,  then  due ;  and,  as  it  was  not  paid,  he  dis- 
trained for  the  1 10/. :  Held,  first,  that,  after  such  demand,  he  had  a  right  to 
distrain  for  the  27/.  10«.,  but  not  for  the  110/.;  secondly,  that  if  the  jury 
were  of  opinion  that  the  goods  distrained  were  no  more  than  sufficient,  if 
fairly  sold,  to  realize  the  27/.  10«.,  the  plaintiff  would  be  entitled,  under  a 
count  for  taking  an  excessive  distress,  to  recover  only  nominal  damages ; 
thirdly,  that,  in  assessing  the  damages  under  that  count,  the  jury  wero  at 
liberty  to  inquire  whether  the  best  means  had  been  used  to  ascertain  the 
▼alue  of  the  goods  seized  and  sold,  although  it  appeared  that  they  had  been 
duly  appraised,  and  that  they  were  sold  at  the  appraised  value ;  fourthly, 
that,  under  a  count  in  trover,  to  recover  damages  for  wrongfully  removing 
fixtures  under  a  distress,  the  plaintiff  was  entitled  to  reooTer  the  value  of 
the  fixtures  as  chattels  merely. 

Gabs.  The  first  count  of  the  declaration  was  for  distraining  the 
goods  of  the  plaintiff  when  there  was  no  rent  due;  the  second 
was  for  taking  an  excessive  distress.  There  was  likewise  a  count 
in  trover. 

It  appeared  that  the  defendant  had  let  to  the  plaintiff,  who  was  a 
sculptor,  certain  premises  situate  in  King  Street,  Manchester,  under 
an  agreement,  the  material  parts  of  which,  so  far  as  the  present 
action  was  concerned,  were  the  following : 

"  Mr.  Holford  agrees  to  let,  and  Mr.  Clarke  agrees  to  take,*'  the 
premises  in  question  ''  on  the  following  terms.  The  yearly  rent  to 
be  1101.  from  the  15th  of  October,  1847 ; "  and  ''  the  rent  shall  be 
payable  in  advance  if  the  landlord  require  the  same." 

After  the  expiration  of  the  first  quarter,  the  defendant,  by  his 
agent,  demanded  of  the  plaintiff  the  sum  of  272.  10«.  as  and  for  a 
quarter's  rent  of  the  premises  in  question  ;  and  this  sum  not  having 
been  paid,  he  afterwards,  without  making  any  further  demand, 
instructed  his  broker  to  distrain  *for  the  whole  rent,  viz.  110/. 
The  plaintiff's  goods  were  accordingly  distrained  upon  and 
sold;  and  certain  fixtures  were  likewise,  under  colour  of  such 
distress,  removed  from  the  premises  and  sold.  The  goods  sold 
under  the  distress  consisted  chiefly  of  sculptures,  casts,  and  other 
articles  of  that  description ;  and  the  plaintiff,  in  order  to  support 
the  second  count  of  the  declaration,  gave  evidence  to  show  that 
these  articles  had  been  appraised  by  incompetent  persons,  and  that 
they  had  been  sold  for  sums  which  were  much  under  their  value. 


1848. 
Mareh  2ft. 

Liverpool 
Spring 
A$sizet, 

[640] 


[  *6*l  ] 


854  18Jft.     N.  P.     2  CAR.  &  KIR.  541—542.  Tr.r. 


Clarks  On  the  first  count  of  the  declaration  it  was  contended  for  the  plain- 
HoLFORD.  ^^9  that  the  defendant  had  no  right  to  distrain,  inasmuch  as,  by 
the  terms  of  the  agreement  under  which  he  became  tenant  to  the 
defendant,  the  latter  had  no  power  to  demand  payment  of  less  than 
a  year's  rent ;  and  that,  less  having  been  demanded,  there  was  at 
the  time  of  the  distress  no  rent  due.  And,  under  the  count  in 
trover,  the  plaintiff  claimed  damages  for  the  sale  of  the  fixtures. 

Baines  and  J.  Hendersofi,  for  the  defendant : 

First,  there  is  no  count  in  this  declaration  under  which   the 
plaintiff  can  claim  for  the  fixtures. 

(RoLFB,  B. :  The  declaration  contains  a  count  in  trover ;  that  is 

sufficient  (i).) 

Then  as  to  the  first  count  of  the  declaration,  namely,  that  the 
defendant  distrained  when  no  rent  was  due:  it  is  submitted  that 
either  llOZ.  or  271.  10s.  was  due  for  rent  at  the  time  of  the  distress 
complained  of.  By  the  agreement  between  these  parties,  the  rent 
of  the  premises  in  question  was  to  be  payable  in  advance,  if  the 
landlord  required  the  same.  Now  there  is  proof  that  the  landlord 
did  require  the  same ;  lEind  it  is  submitted  that,  whatever  rent  was 
then  payable,  actually  became  due  by  virtue  of  such  requisition. 
On  the  first  count,  therefore,  the  plaintiff  must  fail.  But,  further, 
the  effect  of  the  requisition  of  a  quarter's  rent  was  to  make  all  the 
[  *542  ]  rent  due.  Looking  at  the  agreement,  the  rent  thereby  *made 
payable  is,  prima  facie,  an  annual  rent ;  and  this  being  the  case, 
the  requisition  made  the  whole  rent  due  in  solido.  The  second 
count,  therefore,  is  not  sustainable.  Then  as  to  the  third  count. 
This  distress  was  made  by  the  defendant's  broker  under  an 
authority  from  the  defendant ;  but  the  defendant  gave  the  broker 
no  authority  to  distrain  upon  or  remove  fixtures ;  the  authority 
was  to  distrain  upon  goods  and  chattels  only.  The  removal  of  the 
fixtures  was  thus  an  unauthorised  act  of  the  defendant's  agent,  for 
which,  it  is  submitted,  that  the  defendant  is  not  liable.  Notwith^ 
standing  the  count  in  trover,  therefore,  the  plaintiff  as  to  that  part 
of  his  case  must  fail. 

WilkinB,  Serjt.,  and  Crampton,  catitrct: 

Under  this  agreement  it  is  stipulated  that  the  rent  shall  be 
payable  in  advance,  if  the  landlord  require  the  same.     But  no 
(1)  And  see  Dalton  v.  Whitiem,  61  E.  R.  438  (3  Q.  B.  961). 
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demand  was  ever  made  by  the  defendant  before  distraining  on  the  Glabkb 
plaintiff,  except  for  rent  in  arrear.  No  demand,  therefore,  was  holford. 
ever  made  according  to  the  contract  between  the  parties,  and, 
accordingly,  no  rent  became  due  by  reason  of  such  demand.  The 
demand  was  simply  for  a  quarter's  rent.  But  in  this  case  there 
could  be  no  quarter's  rent,  because,  under  the  agreement,  the  rent 
could  only  become  due  annually.  At  all  events,  the  defendant  had 
no  right  to  distrain  for  1102.  On  this  point  the  case  of  Mallam  v. 
Arden(i)  is  an  authority  for  the  plaintiff.  In  that  case  the 
defendant  reserved  a  rent  payable  quarterly  or  half-quarterly,  if 
required ;  and  the  defendant  having  received  the  rent  quarterly 
for  a  twelvemonth,  it  was  held,  that  he  could  not,  without  notice, 
distrain  for  a  half-quarter's  rent :  and  Alderson,  J.,  in  delivering 
his  judgment,  said:  ''Distress  is  in  ordinary  cases  a  demand, 
because  the  tenant,  by  his  bargain,  ought  to  be  at  hand  to  pay  his 
rent  when  due.  But  in  the  case  of  a  penal  rent,  a  tenant,  not 
knowing  whether  his  landlord  will  insist  on  the  penal  rent,  is  not 
bound  to  be  ready  to  pay  before  *notice.  There  distress  is  not  [  *543  ] 
equivalent  to  a  demand,  and  cannot  be  made  before  a  demand  in 
fact."  This  is  precisely  in  point  for  the  plaintiff.  In  this  case, 
the  rent  of  110/.  was  a  penal  rent,  and  accordingly  the  landlord 
was  not  entitled  to  distrain  for  it  without  notice.  As  to  the  last 
point :  if  the  broker  in  making  this  distress  acted  wrongfully,  the 
landlord  is  liable,  on  the  principle  of  respondeat  superior.  On  the 
count  in  trover,  therefore,  the  plaintiff  is  entitled  to  recover. 

Baines  replied. 

RoLTB,  B.,  in  summing  up : 

It  appears  to  me  that,  according  to  the  terms  of  this  contract,  if 
the  landlord,  at  any  reasonable  time  before  making  the  distress, 
demanded  any  rent,  then  to  the  extent  of  that  demand  there  was 
rent  due.  Now  a  quarter's  rent,  namely  27Z.  lOs.,  was  demanded 
before  this  distress  was  made ;  and  I  think,  therefore,  that  the 
moment  that  sum  was  demanded,  and,  consequently,  before  the 
distress,  it  became  due.  It  is  clear  to  me,  therefore,  that  on  the 
first  count  the  plaintiff  must  fail.  Then  as  to  the  second  count. 
The  plaintiff  says  that,  supposing  27/.  10«.  to  have  been  due,  you 
the  defendant  distrained  for  110/.,  and  I  am  therefore  entitled  to 
compensation.     And  so  I  think  he  is.     The  defendant,  in  my 

(1)  lOBing.  299. 
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Clabke  opinion,  had  no  right  to  distrain  for  the  llOZ. ;  and  on  that  count, 
HoLPORD.  therefore,  he  must  fail.  At  the  same  time,  however,  if  you  are  of 
opinion  that  the  goods  distrained  would,  if  fairly  sold,  have 
realized  no  more  than  the  sum  due,  viz.  271.  lOf.,  the  plaintiff 
will  be  entitled,  on  that  count,  to  nominal  damages  only.  As  to 
the  third  count,  the  landlord  had  no  right  to  distrain  the  fixtures, 
and  for  the  value  of  these  the  plaintiff  is,  at  all  events,  entitled  to 
a  verdict. 

WUkinSf  Serjt.,  submitted,  that  on  the  last  count  the  plaintiff 
was  entitled  to  damages  according  to  the  value  of  the  fixtures 
to  him,  and  not  merely  with  reference  to  the  sum  for  which  they 
sold. 

[  6**  ]       RoLPB,  B. : 

I  think  that,  in  this  action,  the  plaintiff  is  entitled  to  recover 
the  value  of  the  fixtures  as  chattels  merely.  Probably  the  defen- 
dant may  be  liable  to  another  action  for  having  brought  them  into 
that  state. 

Balnea  submitted,  that  the  goods  in  this  case  having  been 
appraised  and  sold  according  to  law,  the  jury  could  not  consider 
the  question  as  to  whether  they  had  been  appraised  and  sold 
at  the  best  price;  and  he  referred  to  the  case  of  Walter  v. 
Rumbal  (i)  where,  in  trover  for  goods  wrongfully  distrained,  the  jury 
found  a  special  verdict;  and,  on  its  being  objected  thereto  that 
the  jury  did  not  find  that  the  goods  were  sold  for  the  best  price,  the 
Court  answered,  ''  that  that  shall  be  intended,  since  the  appraisers 
were  sworn  "  (2). 

BoLFE,  B. : 

It  is  for  the  jury  to  say  whether  or  not  the  goods  in  this  case 
were  to  be  valued  as  if  they  had  been  mere  ordinary  goods ;  and  I 
think  that,  unless  they  are  satisfied  that  the  best  means  were  taken 
in  order  to  ascertain  their  value,  the  fact  of  their  having  been  sold 
at  the  appraised  value  makes  no  difference. 

Verdict  far  the  plaintiff. 

Wilkins,  Serjt.,  and  Crompton,  for  the  plaintiff. 

BaineB  and  J,  Henderson,  for  the  defendant. 

(1)  1  Ld.  Ra^.  53,  (2)  See  res.  6. 
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SANDERS  AND  Others  v.  JAMESON  (1).  i848. 

(2  Car.  &  Kir.  567—660.)  Aprill. 

A  custom  of  the  Liverpool  corn-market, — that,  when  com  is  sold  by       ^^nfrn 
sample,  if  the  buyer  does  not,  on  the  day  the  com  is  sold,  examine  the  bulk        CrreuU, 
and  reject  it,  he  cannot  afterwards  reject  it,  or  refuse  to  pay  the  whole        f  557 1 
price :  Held,  to  be  a  reasonable  custom. 

Semhh,  that  an  article  sold  by  sample  cannot  in  any  case  be  rejected  as 
not  corresponding  with  the  sample,  except  within  a  reasonable  time. 

AsBUMPBiT  for  goods  bargained  and  sold.  The  material  plea  was 
non  assumpsit. 

It  appeared  that  the  plaintiffs,  on  the  4th  of  May,  1847,  sold  to 
the  defendant  a  quantity  of  white  Indian  corn,  on  the  following 
terms,  viz.  ''  860  quarters  white  Indian  corn,  at  62«.  free  on  board, 
ship-damaged  rejected  ;  payment  in  one  month ;  "  the  meaning  of 
which  last  stipulation  appeared  to  be,  that  the  vendee  was  allowed 
a  month  to  take  the  corn  away.  By  defendant's  direction,  the  corn 
was  to  be  shipped  for  Drogheda,  in  Ireland.  There  was  contra- 
dictory evidence  as  to  whether  the  sale  had  been  by  sample,  and  if 
so,  by  what  sample ;  but  it  was  proved,  that,  after  the  sale,  an 
agent  had  been  appointed  by  the  defendant  to  superintend  the 
weighing  and  loading  of  the  corn  sold,  and  that  on  the  22nd 
or  26th  of  May,  whilst  the  loading  was  going  forward,  this  man, 
thinking  that  the  corn  was  not  good,  took  a  portion  of  it  to  the 
defendant  in  a  handkerchief,  and  pointed  out  to  him  certain 
defects  in  its  quality.  The  defendant,  however,  notwithstanding 
this,  ordered  the  man  to  go  back  to  the  ship,  and  to  proceed  with 
the  weighing  and  loading.  The  com  was  accordingly  shipped  for 
Drogheda ;  and  on  its  arrival  there,  and  about  a  month  after  the 
sale,  the  consignee  wrote  complaining  of  its  quality,  and  rejecting 
it ;  whereupon  the  defendant  refused  to  pay  the  purchase-money. 

Evidence  was  given  of  the  following  custom  of  the  Liverpool  corn- 
market,  namely,  that,  if  corn  be  sold  by  sample,  and  the  buyer  does 
not,  on  the  day  the  corn  is  sold,  examine  the  bulk  and  reject  it,  he 
cannot  afterwards  reject  it,  or  refuse  to  pay  the  whole  price ;  and  it 
was  further  proved,  that,  as  the  Liverpool  corn-market  closes  at  half- 
past  one  o'clock  in  the  afternoon,  sales  made  later  in  the  day  were, 
for  the  purpose  jof  this  custom,  regarded  as  sales  of  the  day  following. 

Such  being  the  principal  facts  of  the  case,  it  was  contended  by  [  558  ] 

Martin,  for  the  plaintiffs,  first,  that  the  corn  which  was  the 
subject  of  the  contract  of  the  4th  of  May  had  not  been  sold  by  sample. 
(1)  Sale  of  Goods  Act.  1893,  s.  3d. 
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sandbrs  The  meaning  of  that  contract  was,  that  the  sale  was  of  com  which 
jAMiMoy.  had  not  been  ''  ship-damaged ; "  and  the  buyer  being  thns  put  on  his 
guard  as  to  this,  had  a  right  to  reject  such  part  of  it  as  was  ship- 
damaged.  But  it  was  clear  that  this  rejection  should  have  taken 
place  within  a  reasonable  time,  at  all  events  before  the  com  was 
shipped  from  Liverpool ;  for  the  defendant's  own  agent  had  taken 
a  sample  of  the  com  before  it  left  Liverpool,  and  had  pointed  out 
to  him  the  very  defect  now  complained  of,  and  yet  he  had  ordered 
it  to  be  sent  to  Ireland.  He  had  therefore  elected  to  accept  the 
com,  and  he  could  not  now  reject  it.  But,  secondly,  if  the  jury 
should  be  of  opinion  that  the  sale  was  by  sample,  then  the 
defendant  would  be  bound  by  the  custom  of  the  Liverpool  corn- 
market  ;  and  it  was  clear,  that,  according  to  that  custom,  it  was 
now  too  late  to  seek  to  reject  the  com,  or  to  refuse  to  pay  the  price. 

RoLFB,  B.,  in  summing  up,  said: 

Although  no  mention  is  made  in  this  contract  of  the  sale  being 
by  sample,  still  I  suspect  that,  if  the  matter  were  investigated,  it 
would  appear  that  a  contract  for  the  sale  of  corn  is  always  a 
contract  for  a  sale  by  sample,  since  there  must  of  necessity  be 
something  done  in  all  cases  to  identify  the  article;  and  then, 
supposing  this  to  have  been  a  sale  by  sample,  the  first  question  is, 
by  what  sample  was  the  corn  sold  ?  This,  however,  is  a  matter 
which  is  not  at  all  cleared  up  by  the  evidence ;  but  the  question  is 
entirely  for  you. 

On  the  other  point  in  the  case  I  must  say,  that,  independently 
of  any  custom  of  trade,  when  the  question  comes  to  be  between  a 
party  who  has  sold  a  commodity  like  com,  (one  that  varies  so 
much  in  price),  and  the  party  who  has  purchased  that  commodity, 
[  ^559  ]  evidence  of  objections  made  to  *the  quality  of  the  corn,  as  not 
being  equal  to  sample,  particularly  when  made  so  long  after  the 
sale  as  in  this  case,  is  to  be  received  with  much  caution.  But, 
having  reference  to  the  evidence  of  the  custom  as  given  in  this 
case,  it  seems  to  me,  that,  if  the  custom  be  as  has  been  stated,  that 
must  make  an  end  of  the  case,  even  assuming  that  the  com  was 
sold  by  sample,  and  that  it  did  not  correspond  with  the  sample^ 
The  custom  as  stated  is,  that  the  vendee  must  make  his  objection 
on  the  spot,  and  at  the  time;  and  that  custom,  if  it  exist,  is, 
I  think,  a  perfectly  reasonable  one,  and  one  to  be  much  approved 
of.  It  is,  of  course,  for  you  to  say  whether  the  custom  has  been 
proved;   and   on   this  subject,  therefore,  I   will  make  only  one 
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remark,  namely,  that  the  rule  which  has  been  stated  to  prevail  in 
the  Liverpool  corn-market,  in  consequence  of  this  custom,  as  to 
sales  made  late  in  the  day,  appears  to  me  to  confirm  the  evidence 
which  has  been  given  of  the  custom  itself.  If,  therefore,  you  are 
of  opinion  that  the  custom  is  made  out,  the  case  will  be  at  an  end. 
But,  besides  this,  it  appears  that  whilst  the  com  was  being  taken 
away,  that  is,  on  the  22nd  or  25th  of  May,  the  man  who  was 
superintending  the  weighing  of  it  for  shipment  showed  a  sample  of 
it  to  the  defendant,  and  pointed  out  some  defects  in  it ;  and  that  he 
was,  notwithstanding,  ordered  to  go  back  and  proceed  with  the 
weighing.  Now,  was  not  this  a  sort  of  admission,  that  the  corn 
did  correspond  with  the  sample?  Or,  if  this  was  not  intended, 
ought  not  the  rejection  to  have  taken  place  at  that  time,  and  before 
the  com  was  sent  to  Ireland  ?    It  seems  to  me  that  it  ought  (i). 

The  jury  found  the  custom  of  the  Liverpool  corn-market  to  be 
as  proved,  and  that  the  sale  was  one  by  sample ;  and  accordingly 
there  was  a 

Verdict  for  the  plaintiffs. 

Martin  and  Cronipton,  for  the  plaintiffs. 

Baines  and  Segar^  for  the  defendant. 


Sandbbs 

r. 
jAMBSOy. 


[660] 


SMITH  v.  SCOTT  akb  Others  (£). 

(2  Car.  &  Kir.  680—586.) 

A  publication,  reflectiiig  on  the  character  of  the  plaintiff,  professed  to 
contain  a  report  of  the  proceedings  before  two  Judges  of  different  Courts  at 
chambers,  on  applications,  under  the  Bankrupt  Act,  6  &  6  Vict.  c.  122, 
s.  42  (2),  to  discharge  a  bankrupt  out  of  custody.  The  defence  (under  the 
general  issue)  was,  that  it  was  a  fair  account  of  what  took  place  before  those 
Judges  when  acting  in  a  judicial  capacity :  Held,  that,  if  it  was,  the  defen- 
dant was  entitled  to  the  verdict :  Held,  also,  that  if  the  report,  though  not 
correct,  was  an  honest  one,  and  intended  to  be  a  fair  account  of  what  really 
occurred  before  the  Judges,  that  would  be  a  ground  for  reducing  the 
damages. 

Libel.    The  declaration  (8)  stated  that  the  defendants,  on  the 
Slst  of  December,  1846,  published  "  of  and  concerning  the  plaintiff " 


(1)  And  see  Cooke  v.  Biddelien,  1 
Car.  &  Kir.  561. 

(2)  Repealed  by  32  &  33  Vict.  c.  83, 
s.  20. 

(3)  llie  declaration  consisted  of  only 
one  count;  and  it  did  not  contain 
any   prefatory  allegation ;    and    the 


only  innuendoes  were  to  the  words 
•'Mr.  W.  H.  Smith,"  "Mr.  Smith." 
"  W.  H.  Smith ; "  **  he,"  the  "  bank- 
rupt;  "  **  him,"  to  each  of  which  was 
an  innuendo,  (''meaning  the  plain- 
tiff,") and  to  the  word  **  his  "  was  an 
innuendo  ("meaning  the  plaintiff's  ")• 


1847. 
July  10. 

Oxford 
Summfnr 
Cireuit. 
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Smith       the  following  libel,  (which  was  published  in  the  Morning  AdrtrtiMer 

Scott.       newspaper) : 

''  Judges'  Chambers,  Serjeants'  Inn,  Dec.  30. 
''  Before  Mr.  Justice  Erie,  and  Mr.  Justice  Cresswell. 
"  In  re  WUUam  H.  Smith. 
**  A  most  important  decision  connected  with  a  case  of  bankruptcy, 
and  one  which  materially  affects  the  commercial  world,  was  given 
in  the  above  case,  which  has  occupied  one  entire  day  of  Mr.  Justice 
Erie  as  chamber  Judge  of  the  Queen's  Bench,  and  Mr.  Justice 
L  *o8i  ]  Cresswell,  *in  the  same  capacity,  as  one  of  the  Judges  of  the 
Common  Pleas,  as  to  the  validity  of  a  certificate  granted  to  a 
bankrupt.  The  facts  connected  with  this  important  case  are  as 
follows :  The  bankrupt  Mr.  W.  H.  Smith  is  a  barrister  of  the  South 
Wales  Circuit ;  but,  in  addition  to  his  professional  pursuits,  he 
became  connected  with  some  waterworks  in  South  Wales,  and  also 
proprietor  of  the  Sivansea  JoumaL  He  first  applied  to  be  discharged 
from  his  liabilities  under  the  Insolvent  Act,  but  was  opposed  by 
several  of  his  creditors,  on  the  ground  that  he  was  a  trader  within 
the  meaning  of  the  Act,  on  which  his  petition  was  dismissed, 
when  he  sued  out  a  fiat  in  bankruptcy.  His  debts  amounted  to 
20,0001.,  when  several  writs  were  issued  against  him  in  Glamor- 
ganshire, but  from  some  cause  he  was  not  arrested  until  he  came 
to  London.  In  consequence  of  having  sued  out  AfiiU,  he  was  taken 
down  in  custody  by  one  of  the  tipstaffs  of  the  Queen's  Bench 
Prison  to  the  District  Court  of  Bankruptcy  at  Bristol  to  pass  his 
last  examination,  and  for  the  purpose  of  obtaining  his  certificate, 
but  which  was  opposed  on  the  ground  that  the  bankrupt  had  been 
deeply  engaged  in  gambling  transactions.  This  allegation  the 
bankrupt  most  positively  denied  on  his  examination,  on  which  his 
Honour  (Mr.  Commissioner  Stephens)  granted  the  certificate. 
Several  of  the  creditors  on  that  occasion,  however,  refused  to  prove 
under  the  fi^t,  and  the  bankrupt  was  brought  up  to  London  in 
custody,  as  the  marshal  of  the  Queen's  Bench  had  no  power  to 
discharge  Mr.  Smith  out  of  custody,  unless  an  order  from  one  of 
the  Judges  of  the  Court  from  which  the  judgment  had  been  issued 
was  obtained.  An  application  was  in  consequence  made  to  the 
Court  of  Queen's  Bench,  where,  after  a  long  argument,  it  was  held 
that  the  application  must  be  made  to  a  Judge  at  chambers.  In 
compliance  with  this  order  one  was  accordingly  made  under  the 
42nd  section  of  the  5  &  6  Vict.  c.  122,  which  enacts  that  a  bankrupt 
having  obtained  his  certificate  is  free  from  arrest,  and  that  the 
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certificate  be  evidence  of  the  bankruptcy  and  the  proceedings,  also       smith 
that  the  bankrupt  in  execution  may  be  ordered  to  be  discharged       soott. 
without  payment  of  fees,  and  such   officer  who  holds  the  said 
bankrupt  in  custody  to  be  indemnified  for  such  discharge.     Upon 
this  section  the  bankrupt  came  up,  in  the  first  instance,  before 
Mr.  Justice  Erie,  where  Mr.  Chitty  attended  on  the  part  of  the 
detaining  creditors.    The  bankrupt,  at  great  length,  contended  that 
he  had  inserted  the  debts  of  the  whole  of  the  opposing  creditors 
in  his  balance-sheet;    and,  therefore,  having  an  opportunity  of 
proving  claims,  they  could  not  at  this  period  oppose  him,  and, 
therefore,  he  was  entitled  to  his  discharge.    Mr.  Chitty  contended, 
under  the  S8th  section  of   the  Act  cited,  that  no  bankrupt  was 
entitled  to  a  certificate  if  be  had  lost  by  gaming  202.  in  the  course  of 
one  day,  or  20(M.  within  twelve  months.    At  the  time  the  certificate 
was  granted  an  opposition  was  entered,  but  the  parties  were  not 
in  a  position  to  prove  the  fact  of  gaming,  although  strong  vivd  voce 
evidence  was  put  in,  and  the  learned  Judge  took  time  to  consider. 
In  reply  to  the  evidence,  the  bankrupt  swore,  in  his  examination, 
that  he  had  not  been  guilty  *of  gaming,  but  he  {Mr.  Chitty)  was      [  ^682  ] 
now  prepared  with  affidavits  extending  to  600  folios,  which  left  no 
doubt  of   his  gaming  propensities;    that  he  (the  bankrupt)  was 
known  at  the  gaming-houses  at  the  west  end  of  the  town  by  the 
cognomen  of  '  Break  Bank  Smith ; '   that,   under   these  circum- 
stances, he  had  obtained  his  certificate  by  fraudulent  representa- 
tions ;  and  the  89th  section  declared  that  a  certificate  shall  not  be  a 
discharge,  unless  such  bankrupt  has  made  a  full  discovery  of  his 
estate  and  effects,  and,  in  all  things,  conformed  to  the  bankruptcy 
laws.     This  the  bankrupt  had  not  done,  and,  therefore,  he  could 
not  claim  his  discharge  under  his  certificate.    Mr.  Justice  Eblb 
said  that,  as  the  point  was  one  of  great  importance,  and  quite  new, 
he  would  read  the  whole  of  the  affidavits  before  he  gave  his  deci- 
sion.    On  Thursday  last,  the  bankrupt  was  again  brought  up  on 
another  summons  before  Mr.  Justice  Cresswell  on  the  same  case  to 
be  discharged.     The  bankrupt  repeated  his  previous  arguments, 
and  begged  his  Lordship  to  order  his  discharge,  when  he  handed  in 
a  new  affidavit  denying  the  allegation  of  gaming.    Mr.  Chitty  said 
he  was  taken  by  surprise;    for  he  was  not  aware  that  a  fresh 
affidavit  was  going  to  be  used,  and,  therefore,  he  asked  time  to  see 
and  answer  its  contents.    Mr.  Justice  CbbssweUj  said  that  was  only 
fair,  when  the  bankrupt  requested  to  be  allowed  to  use  the  affidavits 
which  had  been  acted  on  before  Mr.  Justice  Erie.    Mr.  Justice 
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SMITH  Gbbsswbll  said  that  he  certainly  shoald  not  undo  what  his  learned 
sooTT.  brother  had  done.  He  was  ready  to  hear  any  new  matter,  and 
woald  give  Mr.  Smith  twelve  hours,  if  he  wished  to  argue  the  case, 
as  it  certainly  was  one  of  the  greatest  importance.  After  another 
long  and  legal  discussion,  the  bankrupt  wished  the  dififerent  cases 
to  be  decided  by  one  of  them.  He  had  been  in  prison  ever  since  last 
August  twelvemonth,  and  was,  by  the  expense  and  anxiety,  worn 
out;  and  Mr.  Justice  Gbbsswbll  said  that  he  certainly  could  not 
give  his  decision  until  he  had  consulted  with  Mr.  Justice  Eblb. 
Although  they  were  sitting  under  the  same  roof,  yet  they  were 
Judges  of  different  Courts ;  though,  as  there  was  a  necessity  for 
an  uniformity  on  a  decision  of  such  importance,  he  would  see  his 
learned  brother,  and  give  his  judgment  after  the  holidays.  In 
accordance  with  his  Lordship's  remark,  the  learned  Judge  now 
forwarded  his  and  Mr.  Justice  Eblb's  decision,  which  was,  that,  under 
the  88th  and  89th  sections  of  the  6  &  6  Yict.  c.  122,  the  summons 
must  be  dismissed.  The  consequence  is,  that  the  bankrupt  is  still 
detained  in  custody,  and  will  remain  so  until  the  whole  of  the 
debts  are  settled,  which  have  not  yet  been  proved  under  the  Jiat. 
It  is  understood  that  not  much  more  than  1,000/.  of  the  trading 
debts  have  been  proved  against  the  estate,  as  he  was  only  required 
under  the  Jiat  to  furnish  his  accounts  since  he  commenced  trader 
in  1848." 

Plea:  Not  guilty  (i). 

[  ^83  ]  It  was  opened  by  Whateley,  for  the  plaintiff,  that  the  plaintiff 

was  a  barrister,  who  had  established  the  waterworks  at  Swansea, 
for  which  an  Act  of  Parliament  passed  in  the  year  1837  ;  and  that 
the  plaintiff  also  started  a  newspaper  in  that  year,  in  which  he  was 
not  successful,  and  a^t  in  bankruptcy  having  issued  against  him, 
he,  in  his  examination,  stated  that  he  had  not  been  guilty  of 
gaming  since  he  became  a  trader,  though  he  admitted  that  he  had 

(1)  Where  the  defence  is  that  the  8ome  lawful  oooasion.    In  the  caee  of 

publication  is  a  fair  report  of  a  pro-  Chalmer»  v.  Paynt^  41  K.  K.  707(2  Or. 

ceeding  in  a  court    of   justice,   this  M.  &  H.   156),  in  which  the  alleged 

seems  to  be   the    proper    plea.     In  libel  was  the  report  of  a  trial  at  Nisi 

the  case    of    O'Brien  y,  Clementf    15  Prius,  the  defendant  obtained  a  verdict 

L.  J.  Ex.  285,  which  was  a  case  of  on  the  general  issue.    In  the  case  of 

abel,  Baron  Pabkb  said—"  Under  the  Flint  v.  Pike,  28  R  B.  335  (4  B.  ft  C. 

general  issue  you  may  deny  the  pub-  473),  a  plea  tiiat  the  libel  waa  in  sub- 

lication  of  the  alleged  libel,  or  show  stance  a  true  account  and  report  of  a 

that  it  was  not  of  an  injurious  nature,  trial  was  held  bad  on  demurrer.'* 
ur    show  that    it  was    published  on 
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lost  money  at  play  before  that .  time.  In  this  libel,  it  was  imputed  Shith 
that  the  plaintiff  had  sworn  that  he  had  not  been  guilty  of  gaming,  scott. 
which  was  imputing  perjury  to  him.  It  also  imputed  that  Mr. 
Chitty,  when  before  Mr.  Justice  Erie  and  Mr.  Justice  Cresswell, 
had  imputed  to  the  plaintiff  that  he  had  obtained  his  certificate  by 
fraudulent  misrepresentation,  and  had  not  made  a  full  discovery 
of  his  estate  and  effects.  These  imputations  were  not  only 
unfounded  in  fact,  but  had  never  been  made  by  Mr.  Chitty,  as 
stated  in  the  libel. 

The  libel  was  read. 

On  the  part  of  the  plaintiff,  Mr.  Strick,  the  plaintiff's  attorney, 
and  Mr.  Thonias  Chitty  were  called.  They  stated  that  neither  of 
them  was  present  at  any  meeting  at  Bristol ;  and  Mr.  T.  Chitty 
stated  that  he  attended  Mr.  Justice  Erie  and  Mr.  Justice  Cresswell 
several  times  to  oppose  the  discharge  of  the  plaintiff  from  custody, 
and  that  he  did  not  say  before  Mr.  Justice  Erie  that  the  plaintiff 
had  sworn  that  he  had  not  been  guilty  of  gaming,  and  that  he  had 
no  recollection  of  having  so  stated  before  Mr.  Justice  *Cresswell ;  [  *584  ] 
and  that  he  was  certain  that  he  had  never  said  that  the  plaintiff 
had  obtained  his  certificate  by  fraudulent  representations,  and 
that  he  neither  said  that  the  plaintiff  had  not  made  a  full  dis- 
covery of  his  effects,  nor  that  he  had  not  conformed  to  the 
bankruptcy  laws. 

In  his  cross-examination,  Mr.  T.  Chitty  said,  that,  when  before 
Mr.  Justice  Erie  and  Mr.  Justice  Cresswell,  he  had  voluminous 
affidavits,  and  that  he  remembered  ''Break  Bank  Smith"  being 
read  from  them;  that  he  contended  that  the  plaintiff's  certificate 
was  void,  and  that  he  did  not  contend  that  it  was  void  from  fraudu- 
lent representation,  or  misrepresentation,  but  that  he  argued  that 
it  was  void  simply  on  the  ground  of  gaming.  Mr.  Chitty  also  said: 
^*  I  think,  before  Mr.  Justice  Cresswell,  some  allusion  was  made  to 
the  examination  at  Bristol." 

Godson  addressed  the  jury  for  the  defendants  : 

This  is  a  fair  account  of  what  took  place  before  two  of  the 
learned  Judges  of  England,  when  acting  in  a  judicial  capacity,  and 
for  the  purpose  of  doing  a  judicial  act.  By  the  stat.  5  &  6  Vict. 
c.  122,  s.  42,  it  is  enacted  that,  ''  if  any  such  bankrupt  {ue.  bank- 
rupt who  has  obtained  his  certificate)  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand  (i.e.  any  debt, 
claim,  or  demand,  provable  under  the  Jiat  against  such  bankrupt), 
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Smith  where  judgment  has  been  obtained  before  the  confirmation  of  his 
SooTT.  certificate,  it  shall  be  lawful  for  any  Judge  of  the  Court  wherein 
judgment  has  been  so  obtained,  on  such  bankrupt's  producing  his 
certificate,  to  order  any  officer  who  shall  have  such  bankrupt  in 
custody  by  virtue  of  such  execution,  to  discharge  such  bankrupt, 
without  exacting  any  fee,  and  such  officer  shall  be  hereby  indemni- 
fied for  so  doing."  It  was  held,  in  the  case  of  this  very  plaintiff, 
that  an  application  under  this  enactment  must  be  to  a  Judge  at 
chambers,  and,  therefore,  it  is  an  application  made  to  the  Judge 
judicially,  and  not  to  his  discretion ;  and  a  Judge  sitting  for  this 
[  ^585  ]  purpose  is  as  much  ^sitting  judicially  as  when  he  is  trying  a  cause 
in  open  Court  (i).  If,  therefore,  30U  are  satisfied  that  this  is  a  fair 
and  accurate  report  of  what  occurred  before  Mr.  Justice  Erie  and 
Mr.  Justice  Cresswell  in  this  matter,  it  is  no  libel,  and  the  defen- 
dants are  entitled  to  your  verdict ;  and  it  is  quite  manifest  that 
the  expression,  ''the  facts  of  the  case,"  which  is  used  in  this 
paper,  means  the  facts  as  shown  by  the  affidavits  of  500  folios 
referred  to  by  Mr.  Chitty ;  and  with  respect  to  the  meeting  at 
Bristol,  it  is  equally  clear  that  all  that  was  said  of  that  must 
have  been  stated  in  the  course  of  the  discussion  before  Mr.  Justice 
Cresswell. 

Coleridge,  J.,  (in  summing  up) : 

There  is  no  doubt  as  to  the  publication  of  this  paper,  and  that  it 
relates  to  the  plaintiff;  and  the  only  question  is  as  to  its  character : 
first,  is  it  libellous  as  reflecting  on  the  character  of  the  plaintiff? 
and,  secondly,  if  it  be  so,  under  what  circumstances  was  it 
published?  The  defendant  says  it  is  nothing  more  than  what 
took  place  in  a  court  of  justice ;  and  I  shall  certainly  direct  you, 
that,  if  it  is  a  correct  account  of  proceedings  in  a  court  of  justice, 
you  ought  to  find  a  verdict  for  the  defendant.  If  the  defendants 
publish  that  which  professes  to  be  an  account  of  what  occurred  in 
a  court  of  justice,  and  it  be  not  correct, — for  example,  if  it  contains 
things  which  were  not  stated,  or  if  what  was  stated  is  so  coloured 

(1)  In  the  case  of  Daubney  y.  Cooper,  **  was,  as  it  were,  a  court  of  justice  for 

34  B.  R  377  (10  B.  &  0.  237),  it  was  that  purpose,"  and  his  Lordship  also 

held  that  the  proceeding  against   a  said,  **  The  point  which  we  decide  is, 

party  in  a  summary  manner  under  the  that  a  magistrate  in  the  exercise  of  a 

stat.  5  Anne,  c.   14,  for  keeping  and  duty  of  this  description,  namely,  by 

using  a  gun  to  destroy  game,  was  of  summarily  convicting  a  party,  is   a 

a  judicial    nature ;    and  Mr.  Justice  species  of  Court,  and  is  exercising  a 

liAYLKY    8uid    that     the     magistrate  judicial  function." 
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as  not  to  be  accurate, — then  there  is  no  justification  for  its  publica- 
tion. If  you  should  think  that  this  report,  though  not  correct,  is 
an  honest  one,  and  intended  to  be  a  fair  account  of  what  really 
occurred,  that  would  be  a  ground  for  reducing  the  ^damages. 
There  is  no  evidence  of  what  took  place  at  Bristol ;  and  if  there  is 
anything  in  that  part  of  the  paper  which  is  injurious  to  the 
character  of  the  plaintifif,  he  will  be  entitled  to  recover  for  that« 
Mr.  Godson  says  that  all  this  must  have  been  repeated  at  the 
chambers  of  the  Judges;  and  it  would  indeed  be  natural 
that,  on  some  of  the  applications,  this  would  be  stated ;  but  as  to 
that  the  evidence  is  not  very  precise.  You  will,  therefore,  consider, 
on  the  whole  of  the  evidence  which  has  been  given,  whether  this  is 
or  is  not  a  correct  and  accurate  statement  of  what  passed  before 
the  two  learned  Judges  on  the  occasions  referred  to.  If  you  think 
it  is,  you  will  find  for  the  defendant ;  and  if  you  think  it  is  not, 
you  will  find  for  the  plaintiff,  with  such  damages  as  you  think 
right,  having  regard  to  all  the  circumstances  of  the  case. 

Verdict  for  the  plaintiff.    Damages,  40s, 
Whateley  and  Phipson,  for  the  plaintiff. 
Godson  and  Maynard,  for  the  defendant. 


Smith 
Scott. 
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DOE  D.  HAVERSON  v.  FRANKS. 

(2  Car.  &  Kir.  678—679.) 

Goods  sufficient  to  countervail  arrears  of  rent  are  not  *'  to  be  found  "  on 
the  demised  premises,  so  as  to  avoid  the  operation  of  the  stat.  4  Geo.  II. 
c  28, 8. 2  (1),  unless  they  are  so  visibly  there  that  a  broker  going  to  dbtrain 
would,  using  reasonable  diligence,  find  them,  so  as  to  be  able  to  distrain 
them. 

Ejectment,  to  recover  the  house  No.  8,  New  Street,  Bethnal 
Green.    The  demise  was  laid  on  the  10th  of  May,  1847. 

It  was  opened  by  Hawkins,  for  the  plaintiff,  that  the  lessor  of 
the  plaintiff,  Mr.  Haverson,  had  demised  the  ground  on  which  this 
house  stood  to  the  defendant  upon  a  building-lease,  dated  the  2drd  of 
July,  1889,  for  twenty-one  years,  from  Midsummer  in  that  year, 
at  a  ground-rent  of  52.,  payable  quarterly,  with  the  usual  stipulation 
for  re-entry  if  the  rent  should  be  in  arrear  for  thirty  days.  Five 
quarters'  rent,  amounting  to  6/.  5<.,  were  in  arrear  at  Lady  Day» 

(1)  See  now  C.  L.  P.  Act,  1862  (15  &  16  Vict.  c.  76),  s.  210. 
B.R. — ^VOL.  LXXX.  55 


1847. 
Nov.  26. 

SUtingt  at 
Westmimter, 

[678] 
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Dob  d.       1847,  and  when  a  broker  was  sent,  on  the  7th  of  May,  1847,  to 
^  9.  distrain  for  this  rent,  goods  to  the  value  of  22.  only  could  only  be  found 

FBAHK8.  Qu  jjjg  premises.  The  lessor  of  the  plaintiff,  therefore,  now  claimed 
to  recover  the  property  under  the  stat.  4  Geo.  II.  c.  28,  s.  2,  by 
which  it  is  enacted,  that  if  half  a  year's  rent  is  in  arrear,  and  the 
landlord  has  a  right  to  re-enter  for  non-payment  thereof,  he  may 
recover  the  property  by  ejectment,  if  it  be  proved  upon  the  trial 
'  that  half  a  year's  rent  was  due  before  the  said  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due;  and  that 
the  lessor  or  lessors  in  ejectment  had  power  to  re-enter." 
On  the  part  of  the  plaintifif,  the  counterpart  lease  (admitted 

f  •679  ]  under  a  Judge's  order)  was  put  in.  It  was  to  the  efifect  *above 
stated ;  and  it  was  also  proved,  that,  on  the  7th  of  May,  1847,  a 
broker,  named  Pinner,  went  to  make  a  distress  on  the  premises, 
and  could  only  find  goods  to  the  value  of  22. 

Edtvin  JameSf  for  the  defendant,  called  witnesses  with  a  view 
of  showing  that  goods  to  a  greater  value  than  the  amount  of  rent 
due  were  on  the  premises;  but  the  witnesses  had  none  of  them 
been  there  after  March,  1847. 

Eble,  J.  (in  summing  up) : 

The  words  "no  sufficient  distress  to  be  found  on  the  demised 
premises,'*  appear  to  me  to  be  pertinently  introduced  into  this 
statute,  because  it  is  not  enough,  in  order  to  avoid  the  effect  of  this 
enactment,  that  the  tenant  should  have  that  secreted  on  the 
demised  premises  which  would  be  sufficient  to  countervail  the 
amount  of  rent  due ;  but  the  property  must  be  so  visibly  on  the 
premises  that  a  broker  going  to  distrain  on  the  tenant  would, 
using  reasonable  diligence,  find  the  property,  so  as  to  be  able  to 
distrain  on  it.  The  only  question  here  is — was  there  a  sufficient 
distress  to  be  found  on  these  premises,  countervailing  the  arrears 
of  rent? 

Verdict  for  the  plaintiff. 
Hawkins,  for  the  plaintiff. 

Edwin  James,  for  the  defendant. 
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CLEMENTS  v.  OHRLY.  i848. 

Dec.  16. 
(2  Car.  &  Kir.  686—691.)  

In  aD  action  for  malicious  prosecution,  a  person  is  liable  who  gives  zd^'n^ 
eTidence  in  support  of  the  charge,  and  who  represents  himself  as  preferring  ^  g^.  J 
it,  although  it  is  prefeired  at  some  other  persons*  expense,  and  such  other 
persons  have  told  him  that  he  shall  be  a  witness  only,  and  they  employ  the 
counsel  and  solicitor ;  and  if  it  be  shown  that,  during  the  examination  on 
the  charge,  such  i)er8on  is  in  his  hearing  repeatedly  alluded  to  as  prosecutor, 
and  does  not  deny  that  character,  this  is  evidence  from  which  a  jury  may 
infer  that  he  represented  himself  as  the  person  preferring  the  charge. 

Similarity  of  handwriting  is  not,  per  se,  and  without  other  circumstances, 
''probable  cause ''  for  preferring  a  charge  of  forgery  against  a  pei-son  whose 
handwriting  is  like  that  of  a  forged  instrument. 

Case  for  malicious  prosecution.  The  declaration  stated,  that  the 
defendant,  on  the  23rd  of  January,  1847,  went  before  Michael 
Gibbs,  Esq.,  a  magistrate,  and  '*  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  charged  the 
plaintiff  with  having  feloniously  forged  a  certain  acceptance  to  a 
certain  bill  of  exchange,  for  the  payment  of  500/.,  with  intent  to 
defraud  Richard  Fuller  and  another,"  against  the  statute,  and 
caused  the  said  M.  Gibbs  to  issue  his  warrant  to  apprehend  the 
plaintiff  for  the  said  supposed  offence,  and  that  the  plaintiff  was  so 
apprehended  and  taken  before  the  said  M.  Gibbs,  and  obliged  to 
enter  into  a  recognisance  for  his  appearance;  and  that  Le  did 
afterwards  appear  before  Sir  George  Carroll,  Lord  Mayor  of  London, 
a  justice,  &c.,  when  the  defendant  falsely  and  maliciously,  and 
without  probable  cause,  persisted  in  the  said  false  charges  against 
the  plaintiff,  '*  but  which  said  last-named  justice,  having  heard  and 
considered  all  that  the  defendant  and  his  witnesses  could  say  or 
allege  against  the  plaintiff,  touching  and  concerning  the  said  sup- 
posed ♦offences,  or  either  of  them,  then,  to  wit,  on  &c.,  adjudged  L  *687  ] 
and  determined  that  the  plaintiff  was  Not  guilty  of  the  said  supposed 
offences,  and  then  caused  the  plaintiff  to  be  discharged  out  of 
custody,  fully  acquitted  and  discharged  of  the  said  supposed  offences, 
and  the  defendant  hath  not  further  prosecuted  his  said  complaint, 
but  hath  abandoned  the  same,  and  the  said  complaint  and  prosecu- 
tion is  wholly  ended  and  determined."  By  reason  of  which,  «tc., 
the  plaintiff  hath  been  and  is  greatly  injured,  &c. 

Plea,  Not  guilty. 

It  appeared,  that,  on  the  23rd  of  January,  1847,  the  defendant, 
accompanied  by  a  clerk  of  Messrs.  Fuller,  the  bankers,  procured  a 
warrant  from  Alderman  Gibbs  to  apprehend  the  plaintiff,  ''to 
answer  to  all  such  matters  and  things  as  on  her  Majesty's  behalf 
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clbmkmts  shall  be  objected  against  him  by  Henry  Gerard  Ohrly,  for  feloniously 
Ohrly.  forging  in  this  city  a  certain  acceptance  to  a  certain  bill  of  exchange 
for  the  payment  of  500/.,  with  intent  to  defraud  R.  Faller  and 
another,  against  the  form  of  the  statute."  On  this  warrant,  which 
was  drawn  by  Mr.  Goodman,  the  chief  clerk  at  the  Mansion  House, 
the  plaintiff  was  apprehended  and  taken  before  Alderman  Gibbs,  on 
the  12th  of  February,  1847,  when  the  present  defendant  deposed 
that  he  believed  that  the  direction  in  the  corner  of  the  bill  was  in 
the  plaintiff's  handwriting,  from  its  similarity  to  the  plaintiff's 
handwriting  (i).  The  plaintiff  then  entered  into  a  recognisance  to 
appear  again  on  the  26th  of  February,  1847.  On  that  day  Mr. 
Clarksm,  who  had,  on  the  12th  of  February,  attended  as  counsel 
for  the  prosecution,  attended  again,  as  did  the  present  plaintiff  and 
defendant ;  Mr.  Edwin  James  and  Mr.  Kearsey  appearing  as  counsel 
and  solicitor  for  the  present  plaintiff.  On  that  examination,  several 
witnesses  disproved  the  handwriting  of  the  present  plaintiff,  to 
every  part  of  the  bill  and  acceptance ;  and  it  was  proved  by  Mr. 
[  '688  ]  ^Kearsey,  that,  at  the  end  of  that  examination,  Mr.  Edwin  James 
said,  ''Mr.  Clarksou,  I  call  on  you  as  counsel  for  Mr.  Ohrly  to 
withdraw  the  charge,"  and  that  Mr.  Clarkson  did  so.  On  the 
examination  on  the  26th  of  February,  1847,  a  short-hand  writer 
attended,  and  his  notes  were,  by  consent,  read  in  evidence  on  the 
present  trial,  and  from  them  it  appeared  that  on  four  occasions 
during  that  examination  the  present  defendant  was  alluded  to  as 
being  the  prosecutor,  in  the  following  manner : 

Mr.  James :  **  I  ask  my  friend  whether,  as  counsel  for  Mr.  Ohrly, 
he  presses  the  charge  ?  " 

Mr.  Clarkson ;  ''I  shall  take  the  liberty  of  respectfully  with- 
drawing the  case  from  your  Lordship's  notice.  At  the  same  time  I 
beg  to  state,  that,  although  I  adopt  that  course,  I  do  so  without 
bating  one  jot  of  my  respect  for  the  testimony  given  by  Mr.  Ohrly. 
I  have  no  doubt,  from  that  statement,  as  to  the  propriety  of  the 
steps  he  has  taken." 

Mr.  Clements:  *'I  cannot  think  of  allowing  so  foul  an  aspersion 
of  my  character  to  rest  where  it  is." 

Mr.  Clarkson :  '*  I  have  no  doubt  Mr.  Ohrly  will  be  ready  to  meet 
anything  before  another  tribunal." 

(1)  The  bill  purported  to  be  a  biU  addressed  to  Mr.  H.  G.  Ohrly.  Hack- 
for  500/.,  drawn  by  B.  Taylor  on  and      ney,  and  accepted  by  him. 
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Mr.  James :  '^  The  question  now  is  for  a  jury  to  decide,  whether     Chrmbnts 
there  were  reasonable  or  probable  grounds  for  supposing  that  Mr.       qhrlt. 
Clements  had  been  a  party  in  the  forgery  of  this  bill,  and  whether 
Mr.  Ohrly  was  justified  in  bringing  such  a  charge  against  him." 

It  was  opened  by  Sir  F,  I'hesiger,  for  the  defendant,  that  the 
present  defendant  had  not  made  any  charge  whatever  against  the 
present  plaintiff;  but  that  Messrs.  Fuller  the  bankers  had  paid  the 
forged  bill,  and  that  they  were  the  prosecutors  of  the  charge  against 
the  plaintiff ;  and  that  the  present  defendant  was  a  witness  only ; 
and  that  the  Messrs.  Fuller,  before  making  the  charge,  had  taken 
the  opinion  of  Mr.  Clarkson,  he  being  their  counsel  at  both  the 
examinations.    He  cited  the  case  of  Eagar  v.  Dyott  and  Haiinan  (i). 

It  was  proved  by  Mr.  James  Taylor,  that  he  was  employed  by  [  ♦esD  ] 
Messrs.  Fuller  as  their  solicitor  to  prefer  the  charge  against  the 
present  plaintiff,  and  that  he  did  so,  and  retained  and  consulted 
Mr.  Clarkson  on  their  behalf  and  at  their  expense ;  and  that  the 
defendant  was  told  by  them  that  he  was  to  incur  no  expense,  and 
was  to  be  a  witness  only.  It  was  also  proved  by  Mr.  Taylor  that 
Messrs.  Fuller  defended  the  present  action. 

Cockburn,  in  reply,  contended  that  the  present  defendant  had 
held  himself  out  as  being  the  prosecutor  of  the  charge  ;  and  that, 
having  done  so,  he  could  not  avoid  responsibility  by  any  secret 
arrangement  between  himself  and  Messrs.  Fuller. 

Lord  Denman,  Ch.  J.,  (in  summing  up) : 

Before  the  plaintiff  in  this  case  can  entitle  himself  to  your 
verdict,  you  must  be  satisfied  that  there  was  malice,  and  I  must  be 
satisfied  that  there  was  a  want  of  reasonable  and  probable  cause. 
Undoubtedly  the  charge  is  utterly  unfounded;  and  I  express  my 
opinion  that  there  was  no  reasonable  or  probable  cause  for  the 
making  of  it.  In  my  opinion,  similarity  of  handwriting  is  not 
enough  to  constitute  probable  cause  for  charging  a  person  with 
forgery  without  evidence  of  other  circumstances,  and  parties  cannot 
create  probable  cause  by  referring  to  others,  whether  they  be  the 
most  practised  attornies  or  the  most  experienced  counsel ;  and  there 
are  strong  reasons  why  this  should  not  exempt  them  from  responsi- 
bility. If  there  be  want  of  probable  cause,  and  the  jury  find  that 
there  was  malice,  parties  cannot  put  the  matter  off  upon  their 

(1)  oCar,  &P,  4, 
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CLBMKNT8  attomies  and  counsel.  There  is,  in  this  case,  no  evidence  of  express 
Ohkly.  malice;  you  will  say  whether  you  infer  it  from  the  circumstances. 
The  only  other  question  to  be  submitted  to  you  is,  whether  the 
defendant  "charged  the  plaintiff"  with  having  forged  the  accept- 
ance. It  appears  that  Messrs.  Fuller  paid  the  bill,  and  that  they 
[  *690  ]  asked  *the  present  defendant  to  attend  as  a  witness.  The  term 
''  prosecutor,"  though  commonly  used  in  cases  of  this  kind,  is  not 
strictly  applicable,  as  the  allegation  in  the  declaration  is,  that  the 
defendant  "charged"  the  plaintiff  with  the  offence.  In  ordinary 
cases,  the  persons  who  set  the  officers  in  motion,  and  employ  the 
attorney,  may  be  generally  said  to  be  the  persons  who  make  the 
charge,  and  not  any  other  person,  who  may  be  only  a  witness  in 
support  of  it.  In  the  present  case  there  are  circumstances  which 
are  new  and  very  peculiar.  In  the  first  place,  the  defendant  and  a 
clerk  of  Messrs.  Fuller  go  before  the  magistrate  when  the  warrant 
is  granted,  and  this  warrant  is  to  apprehend  the  plaintiff  "to 
answer  all  such  things  as  on  her  Majesty's  behalf  shall  be  objected 
against  him  by  Henry  Gerard  Ohrly,  for  feloniously  forging  in  this 
city  a  certain  acceptance  to  a  certain  bill  of  exchange  "  for  500/. 
The  defendant  had  nothing  to  do  with  the  drawing  of  the  warrant ; 
but  still  it  shows  what  the  impression  was  at  the  time.  Mr. 
Clarkson  is  consulted,  and  he  attends  as  counsel  to  conduct  the 
prosecution ;  and  Mr.  Taylor  says,  that  all  this  was  done  for  Messrs. 
Fuller ;  and  that  the  present  defendant  only  attended  as  a  witness. 
As  between  the  present  defendant  and  Messrs.  Fuller,  there  is  no 
doubt  that  Messrs.  Fuller  were  the  prosecutors ;  but  the  plaintiff 
knows  nothing  of  all  this  at  the  hearing  before  Sir  George  Carroll, 
when  the  witnesses  disproved  the  handwriting  of  the  plaintiff  to  the 
forged  bill  and  acceptance,  Mr,  Kearsey  states  that  Mr.  James^  as 
counsel  for  the  present  plaintiff,  said,  "  I  call  on  you,  Mr.  Clarkson, 
as  counsel  for  Mr.  Ohrly,  to  withdraw  the  charge ; "  and  that  Mr. 
Clarkson  withdrew  it.  The  short-hand  writer  also  states,  that  on 
four  different  occasions  during  that  examination  the  present  defen- 
dant was  stated  to  be  the  prosecutor,  and  he  did  not  deny  that 
character,  and  no  one  then  said  that  he  was  not  the  prosecutor. 
The  plaintiff's  counsel,  Mr.  Cockbimi,  says,  that  the  defendant 
held  himself  out  as  the  prosecutor ;  and  there  is  no  doubt,  that,  if 
[  •Goi  ]  at  the  examination,  ♦the  defendant  had  said,  "I  am  the  prosecutor," 
he  could  not  have  been  allowed  to  recede  from  it,  and  say,  **  I  am 
not  so,  and  somebody  else  is."  If  you  think  that  the  present 
defendant  represented  himself  as  the  prosecutor  of  thi^  charge,  and 
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if  you  think  that  the  evidence  given  by  Mr.  Kearsey  and  the  short- 
hand writer  is  correct,  and  that  the  defendant  heard  what  was  said, 
I  think  that  he  held  himself  out  as  the  person  making  the  charge. 
There  is,  certainly,  no  part  of  the  case  in  which  Messrs.  Fuller 
appeared  to  the  plaintiff  so  much  to  be  the  prosecutors  as  the 
defendant  did.  You  will,  therefore,  say  whether  you  are  satisfied 
that  the  present  defendant  represented  himself  as  the  prosecutor 
when  this  charge  was  made.  If  you  think  that  the  defendant  did 
not  hold  himself  out  as  the  prosecutor,  and  that  the  Messrs.  Fuller 
were  so  from  the  beginning  to  the  end  of  the  matter,  or  if  you 
think  that  there  was  no  malice,  you  ought  to  find  for  the  defendant ; 
otherwise,  for  the  plaintiff. 

Verdict  for  the  plaintiff.     Damages,  250Z. 


Clements 

V, 

Obblt. 


Cockbum  and  Edwin  James,  for  the  plaintiff. 
Sir  F.  Thesiger  and  Atheirton,  for  the  defendant. 


COPE  V.  THAMES-HAVEN  DOCK  COMPANY. 

(2  Car.  &  Kir.  757—759.) 

The  mere  fact  of  oounsel,  whilst  cross-examining  a  witness,  putting  a 
document  into  the  witness's  hand,  and  asking  him  whether  it  is  in  his 
handwriting,  does  not  entitle  the  opposite  counsel  to  see  the  document. 
But  the  opposite  counsel  has  a  right  to  see  the  document,  before  the  cross- 
examining  counsel  proceeds  to  found  any  question  on  the  document  itself. 

Where  A.  was  called  by  the  defendant,  to  prove  oonvei*sation8  between  the 
plaintiff  and  the  agents  of  the  defendant ;  and  after  the  defendant's  case  had 
closed,  it  was  proposed  to  call  B.  on  the  part  of  the  plaintiff,  to  contradict 
A. :  Held,  that,  notwithstanding  the  course  of  cross-examination  pursued 
by  the  defendant's  counsel  had  been  such  as  to  give  notice  of  the  defendant's 
case,  B.  might  be  called  to  contradict  A.  as  to  what  took  place  between  the 
plaintiff  and  the  agents  of  the  defendant,  on  any  occasion  on  which  A.  had 
admitted  in  his  evidence  that  B.  was  present. 

Assumpsit  for  services  rendered  by  the  plaintiff  to  the  defendants, 
as  an  accountant.     Plea,  Non  assumpsit. 

The  defence  relied  upon  ^as,  that  the  plaintiff  had  performed  the 
services  in  question,  with  notice  that  the  defendants  would  not  hold 
themselves  responsible  for  any  claim  by  him  on  account  of  such 
services,  beyond  his  mere  expenses  ;  and  evidence  was  given  by  one 
Greer,  a  witness  for  the  defendants,  of  certain  statements  made  to 
the  plaintiff  by  the  agents  of  the  Company,  for  the  purpose  of 
establishing  this  fact. 


1848. 
Auguit  18. 

Northern 
Summer 
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Cope  Knawlei,YihoyfM  of  oonnsel  for  the  plaintiff,  in  cross-examining 

Thames-  this  witness,  wished  to  ask  him  certain  questions  concerning  state- 
^^^Co.^^^*  ments  which  he  had  made  in  a  letter  written  by  him  on  this 
subject.  The  letter  was  put  into  the  hands  of  the  witness,  and  he 
was  asked  whether  he  had  written  it.  The  learned  counsel  was  then 
proceeding  to  cross-examine  the  witness  as  to  the  contents  of  the 
letter,  when 

r  7^^  ]  Martin,  who  appeared  for  the  defendants,  insisted  on  his  right 

to  see  the  letter  before  the  witness  was  cross-examined  thereon. 

Knowles  objected  to  this,  on  the  ground  that  he  did  not  mean 
to  put  the  letter  in  evidence. 

Erlb,  J. : 

I  believe  the  rule  to  be,  that  whenever  counsel  puts  a  document 
into  the  hand  of  a  witness,  and  asks  him  whether  it  is  in  his  hand- 
writing, and  then  proceeds  to  found  any  question  on  such  document, 
the  counsel  on  the  opposite  side  has  a  right  to  see  it.  In  my 
opinion,  the  onl}'  case  in  which  the  opposite  counsel  has  not  this 
right,  is  where  counsel;  after  handing  the  document  to  the  witness, 
goes  no  further  (i). 

After  the  case  for  the  defendants  had  closed, 

Knowles  proposed  to  call  a  witness  for  the  purpose  of  contra- 
dicting the  witness  Greer,  as  to  what  took  place  at  the  interviews  of 
the  Company's  agents  with  the  plaintiff,  with  reference  to  the 
refusal  of  the  Company  to  sanction  his  employment  at  their  risk. 

Martin  objected  to  this,  on  the  ground  that  the  plaintiff's 
counsel  had  had  notice,  by  the  cross-examination  of  his  witnesses, 
[  *759  ]  as  to  the  line  of  defence  which  the  defendants  *intended  to  adopt ; 
and  that,  therefore,  the  evidence  which  was  to  be  given  by  the 
witness  now  proposed  to  be  called,  ought  to  have  been  made  part  of 
the  plaintiff's  case. 

(1)  But  see  Beg,    v.   Duncomhe,  8  founded  upon  it,  the  opposite  counsel 

Car.  &  P.  369,  in  which  case  the  rule  has  a  right  to    see    the    paper  and 

was  thus  stated  bj  Ix)rd  Denman:  "If  re-examine  upon  it ;  but,  if  the  thing 

a  paper  is  put  into  a  witness's  hand,  misses  entirely,  and  nothing  comes  of 

and  it  leads  to  anything,  that  is,  if  it,  the  opposite  counsel  has  no  right  to 

anythiDg    copies    of    the     questions  look  ^t  it," 
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Eblb,  J.»  held  that  the  witness  might  be  called,  notwithstanding,        Copb 
for  the  purpose  of  contradicting  any  statement  made  by  Greer,  with      Thames- 
reference  to  what  took  place  between  the  plaintiff  and  the  agents  of  Havbn^Dock 
the  Company,  on  any  occasion  on  which  Greer  had  admitted  in  his 
evidence  that  the  witness  called  in  contradiction  was  present. 

Verdict  for  the  plaintiff, 
Knowles  and  Monk^  for  the  plaintiff. 
Martin  and  Aspland,  for  the  defendants. 
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it  has  ceased  to  do  damage — Detention  not  necessary  to  prevent 
further  damage — Sale  of  horse  by  distrainor — Trover.  Wormer  t. 
Biggs 824 

ABBITBATION  —  1.  Award  —  Indictment  —  Repair  of  highway  — 
Agreement  to  refer — Unlawful  agreement— Submission  made  a  rule  of 
Court— Costs.    R.  v.  Blakemore 297 

2.  Building  society — Dispute  with  member — Obligation  to  refer. 

See  Building  Society,  2. 

BANXEB— 1.  Payment  to  London  agent— Failure  of  country  bank 
after  pa3rment  to  customer's  credit  but  before  advice  of  receipt.  Williams 
V.  Deacon 630 

2.  Banking  Company — Scire  facias — ^Action  against  shareholder 

— Evidence — ^Annual  return  to  Stamp  Office.    See  Company,  3. 

BANE3tUPTCY— 1.  Composition  deed — Fraud— Illegal  preference — 
Covenant — Pleading— Estoppel — ^Recovery  back  of  money  paid  under 
fraudulent  agreement.     Higgins  v.  Pitt 566 

2.  Consideration— Concurrence    of  majority  of   creditors — 

Pleading.     Norman  v.  Thompson 762 

3.  Banker— Stoppage  of  payment— Money  paid  to    customer's 

credit — Agent.     See  Banker,  1. 

BILL  OF  EXCHANGE  AND  P&OMISSOBT  NOTE— 1.  Acceptance 
—Condition — Benewal — ^Acceptance  qualified  as  to  time  of  pa3rment. 
Russell  Y.  Phillips 423 

2.  Notice    of  dishonour  —  Evidence    of    notice — Admission   of 

liability.     Jackson  y.  Collins 195 

3.  Promissory    note— Notice    to    indorser— Sufficiency    of 

notice— Verbal  notice  by  agent  of  holder.     Chard  v.  Fox  .        .        .     244 

4.  Waiver  of  acceptance — Indorsement — Delivery— Consideration 

— Holder  for  value— Pleading.     Uarmer  v.  Steele 450 

5.  Stamp    duty — ^Appropriation    of  payment— Agreement.     See 

Revenue,  1, 
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BUILBINQ  SOCIETY— 1.  Member —Joint  stock  Ck>mpan7  cannot 
hold  shares  in  building^  society  established  under  6  ft  7  Will.  IV.  c.  82. 
Dobinson  v.  Hawks 103 

2.  Dispute   with    member  —  Beference    to   arbitration  — 

Mortgagee  and  mortgagor — Loan  to  member — Rules  of  society — 
Vesting  of  securities  in  new  trustees — Extent  of  holding  in  society. 
Morrison  v.  Olover 645 

OABBIEB— Railway  Company— Liability  under  Railways  Clauses 
Act.      See  Railway  Company,  2. 

CERTIORARI.    See  Justices. 

CHARITY  AND  CHARITABLE  TRUST  — 1.  Grammar  school  — 
Statutes— Boarders — Exhibitions  and  scholarships— (Qualifications  of 
trustees— Scheme.     Ait, -  Gen.  y.  Earl  of  Stamford         .        .        .        .119 

2.  Regulations — Power  of  trustees  to  alter  regulations  of 

school — Petition — Information — Jurisdiction  of  Court — New  scheme. 
Att.'Oen.  V.  East  Retford  Orammar  School 188 

3.  Will— Charitable  bequest— Gift  of  residue— Failure  of  prior 

gift — Maintenance  of  testator's  horses.     Mitford  y.  Reynolds      .        .      27 

4.  Trustees— Charity  lands — Devise- Copyholds — Enfranchise- 
ment— Conveyance  of  legal  estate.     Att.-Oen,  y.   Clothivorkers'   Co.     191 

COMPANY— 1.  Company  cannot  hold  shares  in  a  benefit  building 
society  established  under  6  ft  7  Will.  IV.  c.  82.     Dohinson  y.  Hawks     103 

2.  Banking  Company  —  Shareholder  —  Liability  to  creditor  — 

Executor — Receipt  of  dividends— Non-compliance  with  provisions  of 
deed  of  settlement.    Ness  y.  Armstrong 464 

3.  Liability    of    shareholder  —  Scire     facias  —  Judgment 

recovered  against  public  officer — Transfer  of  shares — Consent  to 
transfer — Non-compliance  with  provisions  of  deed  of  settlement — 
Eyidence— Annual  return  to  Stamp  Office.     Bosanquet  y.  Shortridge  .     746 

4.  Railway  Company — ^Power  to  issue  shares  at  a  discount — 

Contract— Ultra  vires— Specific  performance.  West  Cornwall  Ry.  Co.  y. 
Mowatt 183 

5.  Shares,  application  for— Recovery  back  of  deposit— Liability 

of  member  of  managing  committee — Money  had  and  received — Letter 
of  allotment — Stamp  duty— Evidence.     Moore  v .  Garwood  .        .        .     738 

6.  Shares— Calls — Forfeiture — Non-payment  of  calls— Subse- 
quent action  for  calls— Estoppel— Pleading.  Qreat  Northern  Ry.  Co.  y. 
Kennedy 635 

7.  Calls,     action    for— Liability     of     executors— Validity 

of  call — Notice  of  board  meeting— Deed  of  settlement  —  Covenant, 
whether  binding  on  executors  of  shareholder  —  Form  of  memorial. 
Willi  V.  Murray 789 

8. Liability  of  triuBtees — Entry  in  sealed  register  of 

shareholders— <<B.  and  others"— Liability  of  co-trustees  not  named 
individually  in  register.     Birkenhead  Ry.  Co.  y.  Broumrigg  .        .         .     642 

9. Validity  of  call — Power  of  directors  to  make  calls- 
Reduction  in  nominal  value  of  shares— Interval  between  two  calls. 
Ambergate,  &c.,  Ry.  Co.  y.  Mitchell 682 

'  10. Infant — Plea  of  infancy — Appearance  by  attorney 

—Inference.     Leeds  and  Thirsk  Ry.  Co.  r.  Fearnhy  ....     468 

U.  Transfer  of  shares— ©tamp  duty.     iSfre  Revenue,  2. 
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OOKFLICT  OF  LAWS— Foreigrn  judgment— Pleading— Domicil  of 
defendant — '*  Notice  " — Argumentative  denial.     Vallee  v.  Dumergue    556 

CONSTABLE— Arrest  by— Bona  fides— Protection  of  constable  acting 
in  execution  of  duty.     Gosden  v.  Elphick 657 

CONTBACT — 1.  Construction  —  Condition  precedent  —  Insufficient 
breach — Pleading — Necessary  averment — Readiness  and  willingness  to 
perform  contract.     Armitage  v.  Insofe 388 

2.  Capacity  to  contract— Lunacy— Unsoundness  of  mind  will  not 

vacate  contract  if  unknown  to  other  party  and  no  advantage  be  taken 
of  lunatic.     Molton  v.  Camroux 461 

3.  Deed — ^Assignment— Contract  not  to  be  performed  within  a 

year — Statute  of  Frauds— Non-execution  of  deed — Subsequent  acknow- 
ledgment in  writing.     Cherry  y.  Ilemiug 733 

4.  Restraint    of   trade — Construction    of    covenant — Surgeon — 

Partnership — Covenant  never  to  practise  within  2\  miles  of  partner- 
ship premises— Unreasonable  restriction — Public  policy — Liquidated 
damages — Penalty.    Atkyus  t.  Kinnier 767 

5.  Undisclosed  principal — Rules  of  Stock  Exchange.    See  Stock 

Exchange. 

CONVERSION— 1.  Chattel  interest  given  out  of  real  estate— Direction 
to  retain  sum  out  of  proceeds  of  sale  of  realty — Life  interest — 
Remainders  over  void  for  remoteness  —  Right  of  heir's  personal 
representative  to  fund.     Burley  v.  Evelyn 74 

2.  Tenant  for  life — Wasting  property — Enjoyment  in  specie — 

Long  Annuities  and  Bank  stock — Direction  that  dividends  shall  be 
received  by  beneficiaries  under  powers  of  attorney  from  trustees- 
Exclusion  of  rule  in  Howe  v.  Lord  Dartmouth,     Neville  v.  Fortescue        .      86 

3. Express  direction  for  payment  to  tenant  for 

life  of  dividends  on  testator's  Government  stocks  during  her  life. 
Milne  V.  Parker 180 

COPYRIGHT— 1.  EncyclopsDdia— Copyright  in  articles— Proprietor's 
right  to  publish  articles  in  separate  form  in  absence  of  special  arrange- 
ment.    Bishop  of  Hereford  v.  Oriffin 49 

2.  Foreign   author— Work  composed  abroad  and  sent  to  this 

country  for  publication — Assignment  to  British  subject — Simultaneous 
publication  here  and  abroad.     Booeey  y.  Punlay 495 

CORPORATION— Trustees — Inclosure  Act — Trustees  held  to  be  a 
corporation  by  implication.    Ex  parte  Newport  Marsh  Trustees  .      88 

CORPORATION  (MX7NICIPAL)  —  Expenditure  of  borough  funds- 
Promotion  of  bill  in  Parliament — Injunction.  Att.-Oeti,  y.  Corporation  of 
Norwich 66 

COSTS.     See  Solicitor,  3,  4. 

COUNTY  COURT— 1.  Jurisdiction— Title  to  land  in  dispute— Duty 
of  Judge — Prohibition — Pleading.     Thompson  v.  Ingham    .        .        .    376 

2. Liability  of  Judge  for  act  done  under  his  order  without 

jurisdiction.    Houlden  v.  Smith 415 

COVENANT— 1.  Breach  of  covenant— Assignment  of  lease— Refusal 
of  assignor  to  file  bill  in  equity  to  restrain  breach— (Qualification  of 
general  covenant  by  subsequent  words.     Righy  v.  Great  Western  By.  Co. 

2.  Construction— Lease— Building   scheme.     See  Landlord   and 

Tenant,  4. 
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GROWN  liANDS— Grant  by  Crown— Distress  for  rent— Pleading— 
Averment — Presumption  of  continuance  of  estate  tail— Statutes  of 
Mortmain — Attornment.     Vigtrs  v.  Dean  of  St,  PquVb  .    435 

DA1CAGE8 — Measure  of.  See  Defamation,  1,  4 ;  Easement ;  Landlord 
and  Tenant,  5  ;  Sale  of  Goods,  4. 

DEED — 1.  Non-execution  by  all  parties.  See  Contract,  3;  Family 
Arrangement,  1. 

2.  Eectiflcation — Mistake.    See  Settlement,  1. 

DEED  OF  ABRANGEMENT.    Ke«  Bankruptcy,  1,  2. 

DEEDS— Destruction  of— Liability  of  mortgagee.    See  Mortgage,  1. 

DEFAMATION— 1.  Libel — Newspaper — ^Publication  seventeen  years 
before  action  brought— Biepublication  to  agent  of  plaintiff  within  six 
years— Statute  of  Limitations — Measure  of  damages.  Duhe  of  Brutuwirk 
y.  Harmer 241 

2. Publication— Evidence  of  identity  of  libellous  pamphlet. 

Fryer  v.  OcUhercole 552 

3. Privilege — Letter  written  to  Bishop  of  diocese — ^Report 

current  in  parish  concerning  conduct  of  incumbent — ^Absence  of  malice. 
James  y.  Boston 818 

4. Report  of  judicial    proceedings  —  Application   to 

Judges  in  Chambers  in  bankruptcy  proceedings — ^Reduction  of  damages 
where  report  honest  but  inaccurate.    Smith  y.  ScoU     ....    859 

DISCOVERY — 1.  Delivery  up  of  documents — Policy  of  insurance — 
Claim  of  legal  defence — No  general  right  to  delivery  or  cancellation  of 
instrument  in  equity.     Thornton  y.  Knight 137 

2.  Production  of  deed  —  Secondary  evidence  of  contents.    S^ 

Evidence,  5. 

EASEMENT — Bight  to  support — Aciyoining  lands — ^Foundation  of 
new  buildings  dug  near  house  on  adjoining  land — Fall  of  house- 
Measure  of  damages.     Hide  V,  Thomhorottgh 841 

ECCLESIASTICAL  LAW— 1.  Advowson— Trust  to  present  to  benefice 
— ^Befusal  to  present — Equitable  remedy— Mandamus — Ctuare  impedit. 
B.  y.  Trustees  of  Orton 235 

2.  Sequestration  —Judgment  creditor — Suspension  of  incumbent 

— Second  sequestration — Effect  of  suspension  in  respect  of  perception 
of  profits  as  against  judgment  creditor.    Bunter  y.  CressweU  404 

3.  Sexton — Appointment — Appointment  primA  facie  not  vested 

in  inhabitants  at  large — Presumption  of  law.     Cansfield  v.  Blenkinsop 

536 

EJECTMENT— Evidence  of  seisin— Demand  of  possession— Amend- 
ment of  pleadings — Family  arrangement.    Doe  d.  Loscombey.  Clifford     846 

And  see  Landlord  and  Tenant,  7. 

E(iUIT7 — ^Bules  of  equity — Courts  of  common  law — Judicial  notice 
of  equitable  principle — ^Evidence.    Neeves  y.  Burrage  ....     292 

ESTATE— 1.  Tenant  for  life— Income— Bank  stock— Bonus— CapiUl 
or  income.     Preston  y,  Melviile 45 
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B8TATE— 2.  Tenant  for  life— Income — Arrears  of  income— Interest 
on  arrears.     Willcocka  y.  Butcher 91 

3.  Power  of  sale— Extin^uislunexit.     See  Power,  5. 

4.  Joint  tenancy — Stock — Purchase  in  Joint  names— Survivor- 
ship.    Harris  v.  FerguMon 78 

ESTOPPEL — By  deed — Aecital  in  indenture — Advance  of  money — 
Construction.     Stroughill  y.  Buck 395 

EVIDENOE— 1.  Documentary — Public  documents— Parish  register — 
Custody  by  parish  clerk — Extract  made  at  clerk's  house,  admissibility 
of.    Doe  d.  Lord  Arundel  y.  Fowler 374 

2. Survey   of  manor — Manorial    custom —Customary 

payment  —  Toll  traverse  —  Ancient  entries  —  Receiver's  accounts  — 
Variations  in  entries — Private  Act  of  Parliament.  Diike  of  Beaufort  y. 
Smith 669 

3.  Banking  Company — ^Annual  return  to  Commissioners  of 

Inland  Revenue — Admission  in  evidence  against  shareholder.  Bo$anguet 
y.  Shortridge 746 

4.  Stamp  duty — Contract — Shares— Letter  of  allotment — 

Notice  to  produce  letter  of  application— Letter  of  allotment  received 
without  stamp.     Moore  y.  Garwood 738 

5. Deed— Secondary  evidence — ^Deed  in  possession  of  third 

party  as  mortgagee— Deed  brought  into  Court  by  mortgagee,  not 
under  subpoena — ^Refusal  to  produce — Secondary  evidence  of  contents. 
Doe  d.  LoBcomhr  y.  Clifford 846 

6. Memorial  of  registered  deed — ^Examined  copy 

— Secondary  evidence  only  against  parties  to  deed  and  persons  claiming 
under  them.     Doe  d.  Loecomhe  y.  Clifford 846 

7.  Witness— Cross-examination  of  witness— Document  placed  in 

witness's  hand — (Question  as  to  handwriting  of  document— Right  of 
opposite  counsel  to  see  document.     Cope  y.  Thames-Haven,  Dock  Co,    •    871 

8.  Witness    called   by  defendant   to  prove    conversation 

between  plaintiff  and  defendant's  agent— Close  of  defendant's  case — 
Proposal  to  call  B.  for  plaintiff  to  contradict  defendant's  witness.  Cope 
V.  Thames-Haven  Dock  Co 871 

9.  Handwriting  —  Charge    of   forgery  —  Probable    cause.      See 

Malicious  Prosecution. 

EXECUTION'— Testatum  fl.  fa.— Return  to  writ— Withdrawal  from 
possession — Authority  of  plaintiff's  solicitor — ''Attorney  of  plaintiff." 
/.ew  v.  AhhoU 706 

EXECUTOR  AND  ADMINISTRATOR— 1.  Administrator— Bond- 
Death  of  Ordinary — Right  to  sue  on  bond  passes  to  Ordinary's  personal 
representative.    Howley  y.  Knight 262 

2.  Administration — Creditor's  suit — ^Executor's  power  to  dispose 

of  property  and  make  good  title  not  affected  by  suit.    Neeves  y.  Burrage 

292 

3.  Devastavit — Neglect  of  executors  to  get  in  debt  due  from 

co-executor  to  testator — Inquiry — OniuB  probandi.     Stiles  y.  Ouy     •      58 

— —  4.  Executor  de  son  tort — Executor  de  son  tort  of  rightful 
executor— Liability  for  debts  of  original  testator.    Meyrick  y.  Anderson 

382 
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FALSE  IMPBISONMSNT— 1.  Commitment  by  County  Court  Jud^ 
without  juriBdiction— Mistake  of  law— Liability  of  Judge  in  action  of 
trespass.    HoiJden  v.  Smith 415 

2.  Arrest  by  constable — ^Bona  fides.     See  Constable. 

FAMILY  ABBANOEMBNT — 1.  Deed— Covenant— Non-execution  of 
deed  by  all  parties— Parties  executing  not  bound.     Peto  y.  Peto  154 

2.  Division  of  property  among  brothers  and  sisters — Mistake  as 

to  ownership — Ejectment  by  party  to  arrangement— Demand  of  posses- 
sion— Amendment  of  pleadings.     Doe  d.  Loacomhe  y.  (Jh'ffvrd  .    846 

FERRY- A  ferry  may  pass  with  the  land  under  conveyance  of  land 
with  <*  all  profits  and  commodities."     R,  y.  Grmt  Northern  Ry,  Co,    .    203 

FOREiaif  JXTDGMENT.     See  Conflict  of  Laws. 

FRAUD  AND  MISREPRESENTATION— Deed  of  arrangement- 
Illegal  preference — Pleading — Estoppel — Recovery  back  of  money  paid 
under  fraudulent  agreement.     Higgiiu  y.  PHt 566 

FRAUDS  (STATUTE  OF)— Note  or  memorandum— Contract  not  to  be 
performed  within  a  year — ^Deed — Non-execution — Subsequent  written 
notice.     See  Contract,  3. 

FRIENDLY  SOCIETY— Dispute  between  member  and  society- 
Arbitration — Neglect  of  arbitrators  to  make  award  within  Friendly 
Societies  Act— Refusal  to  receive  evidence — Order  of  justices,  whether 
conclusive — Jurisdiction — ^Rules  of  society — Certiorari.    R.  y.  Orani    207 

QIFT — Of  chattel— Transfer  of  property— Gift  without  transfer  of 
possession.     Shower  y.  Pilck 681 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

HABEAS  CORPUS— Return  to  writ— Jurisdiction— Personal  interest 
in  subject-matter — Committal  for  breach  of  inJunction^Atfidavits  to 
impeach  jurisdiction.    Dimes* s  Case 303 

HIGHWAY— 1.  Repair  —  Divided  liability  —  Apportionment  of 
liability — Boundary  intersecting  highway — Order  of  justices — Jurisdic- 
tion— ^Appeal — Evidence.     R,  y.  Perkins 254 

2.  Liability  to  repair  ratione  tenursD- Indictment— Agree- 
ment to  refer  question  of  liability  to  arbitration— Unlawful  agreement 
— Submission  made  a  rule  of  Court— Costs.     R.  y.  Blakemore  .    297 

3.  Ancient  public  bridle  path — Inclosure — ^Award  of  Com- 
missioners— Stoppage  and  diversion  by  old  path^Setting  out  new 
carriage  road — Indictment — Liability  of  parish.  /?.  y.  InhnbitanU  of  Crick- 
lade  St  Samp907i 390 

HUSBAND  AND  WIFE— 1.  Judgment  against  husband  and  wife- 
Wife  taken  in  execution  for  assault  committed  by  her — Discharge  of 
husband  in  bankruptcy— Wife  having  no  separate  property— ^Applica- 
tion for  wife's  discharge  from  custody  refused.     Larkin  y.  Marshall    787 

2.  Wife's  property— Will  of  married  woman— Assent  of  husband 

— Power— Fund  not  subject  to  power— Will  proved  by  husband.     Ex 
parte  Fane 103 

3.  Marriage  articles— Covenant  to  settle— Chose  in  action- 
Reduction  into  possession  —  Infant  —  Specific  performance.  B&rion  y. 
Borton I45 
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INFANT— 1.  Contract— Shares— Liability  for  calls.    -S«€  Company,  10. 

2.  Marriage  articles— Specific  Performance.     See  Husband 

and  Wife,  3. 

3.  Maintenance — Dividends  on  fund  in  Court— Infant  resident 

abroad — Guardian  appointed  by  foreign  Court — Payment  of  dividends 
to  infant's  solicitor  for  remission  to  foreign  guardian.  In  re  Morrison      19 

4.  Proceedings— Day  to  show  cause— Construction  of  settlement 

—Decree  binding  infant's  estate.     WaUh  v.  Tremnmon       ...      48 

INJUNCTION— Trade  name— Colourable  imitation  of  plaintiff's  trade 
name  and  circulars— Doubt  as  to  legal  title  of  plaintiff.  Purser  v. 
Brain 175 

INSURANCE  (MABJNE)— 1.  Discharge  of  policy— Valued  policy- 
Payment — Pleading— De  injuria.    Morgan  v.  Price      ....     720 

2.  Insurable  interest— Expected  profit  on  resale  of  goods— Cargo 

not  actually  shipped — Peril  of  the  sea — Consequential  loss.  M'Swiney 
V.  Royal  Exchanye  Assurance;  Royal  Exchanye  Assurance  v.  M^Swiney     346,  363 

3.  Subscription   of  policy— Underwriters — Partnership — Names 

of  partners — Company— Liability  as  shareholder — Pleading— Validity 
of  declaration.    Reid  v.  Allan 577 

JURISDICTION.  8ee  County  Court;  Habeas  Corpus;  Justices; 
Solicitor,  1. 

JUSTICES — 1.  Jurisdiction— Order  of  justices— Conclusiveness  of 
facts  stated  in  order — Awa|*d  within  Friendly  Societies  Act — Certiorari 
—Borough  with  separate  Court  of  Quarter  Sessions.    R.  v.  Qraut   .    207 

2.  Order    of     Sessions — ^Rating— Exemption— Certificate — 

Erroneous    decision   of  Sessions — Certiorari — Mandamus.    R.  v.  Stacey 

401 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease— Parol  agree- 
ment, whether  operative  as  lease — Tenancy  from  year  to  year — Terms 
of  holding— Assignment  of  reversion— New  contract— Implication — 
Breach  of  agreement  to  repair.     Ardni  y.  Snlhran      ....     409 

2.  Agreement  to  pay  *'  all  taxes,  Parliamentary  and  parochial  " 

—Land  tax  held  a  *^  Parliamentary  tax."    Manning  v.  Lunn    .        .822 

3.  Custom  of  the  country— Where  custom  proved  it  applies  to 

all  tenancies  unless  excluded  expressly  or  by  implication.  IVilkins  y. 
Wood 197 

4.  Covenant— Construction— Building  lease— Scheme— Covenant 

to  make  roads  over  land  demised.    Mason  v.  Cole        .  .618 

5.  Breach  of  covenant  to  pay  rates— Covenant  not  to  lop 

trees— Meaning  of  <<lopping"— Penalty— Liquidated  damages.  Hurst 
V.  Hurst 698 

6.  Distress  for  rent— Excessive  distress— Demand  of  quarter's 

rent— Distraint  for  whole  year— Value  of  goods  distrained— Appraise- 
ment— Wrongful  removal  of  fixtures— Measure  of  damages— ^over. 
riarhe  v.  Holford 853 

7.  lyectment  in  default  of   sufficient  distress— Sufficient 

goods  not  '<  to  be  found  "  on  premises— 4  Geo.  II.  c.  28,  s.  2.  Doe  d. 
Haver  son  v.  Franks 865 

8.  Averment— Pleading— Crown  lands.    Het  Crown  Lands. 

R»B. — VOL.  LXXX.  50 
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LANDS  CULTJSES  ACTS— 1.  Compensation— Bond  for  securing  pay- 
ment of  purchase -money — Form  of  condition  in  bond — Sureties — 
Appointment  of  surveyor— Payment  into  Bank  of  England— Notice  of 
intention  to  take  possession  of  lands— Form  of  notice.  Poi/ndrr  y. 
Oreat  Northern  Ey,  Co, 2 

2.    Compensation  —  Land     injuriously  affected— Obstruction  of 

access  to  ferry— Bailway  Company — Jurisdiction— Place  of  inquisition. 
R,  V.  Great  Northern  Ry,  Co 203 

3.  Validity  of  award — Befiisalto  accept  purchase-money — 

Wilful   refusal —Costs— Lands  Clauses  Act,  1845,  s.  80.      Ex  parte 
Bradshaw 46 

4.  Railway— Purchase    of  land    on   which    existing    line 

constructed— No  power  of  sale— Mandamus.    R.  v.  South  Walea  Ry.  Co.   430 

5.  Bailway— Turnpike  road — Bridge  over  road— Average  avail- 
able width  of  road— Railways  Clauses  Act  (8  db  9  Vict.  c.  20),  ss.  49,  51. 
R.y.Righy 365 

LAND  TAX— Whether  a  ''Parliamentary  tax."  See  Landlord  and 
Tenant,  2. 

LIBEL.     See  Defamation. 

LIMITATIONS  (STATUTE  OF)— Libel— Publication  and  republica- 
tion.   £fee  Defamation,  1. 

LTJNACY — Lunatic's  estate— Benewal  of  lease — Costs  of  renewal — 
Application  to  Court— Infants'  Property  Act,  1880  (1  Will.  IV.  c.  65). 
Ex  parte  Barnes 186 

MALICIOTJS  PBOSECTJTIOK— Liability  of  person  giving  evidence 
and  holding  himself  out  as  prosecutor  of  charge  against  plaintiff—  , 
Evidence  of  ''probable    cause"  for  charge  of  forgery — Similarity  of  ^ 
handwriting.     Clements  v.  Ohrly 867 

MANDAMUS— 1.  Advowson- -Trust  to  present  to  benefice — ^Refusal 
to  present — Equitable  remedy—  Quare  impedit.   R.  v.  Trustees  of  Orton  23d 

2.  Writ  bad  in  part  is  bad  as  to  whole.     R,  v.  Tithe  dtmrnissioners 

for  Englund  and  Wales 271 

And  see  Justices,  2. 

MIKE— Working  by  mortgagee  in  possession— Account.  Set  Mort- 
gage, 2. 

MORTGAGE— 1.  Foreclosure  suit — ^Destruction  of  title  deeds  by 
mortgagee— Obligation  to  obtain  attested  and  office  copies— Compen- 
sation.    Hornby  v.  Matcham 82 

2.  Mortgagee  in  possession — Mines— Mortgagee  who  had  opened 

and  worked  mines  on  estate  charged  with  receipts  and  disallowed  his 
expenses.     T homeycr oft  y»  Crockett 117 

3.  Priority— Notice— TJnpaid  purchase-money — Prior  mortgage 

to  third  person— Vendor  in  possession  of  deeds— Neglect  to  investigate 
title — Laches.     Worthington  v.  Morgan 142 

NEGLIGENCE  —  Independent  contractor  —  Bailway  Company  — 
Liability  for  negligence  of  contractor's  workmen — Power  of  controlling 
work.     Reedie  v.  Z.  cfc  N  W.  Rail.  Co 541 

NOTICE.    5ee  Conflict  of  Laws;  Mortgage,  3. 

NX7ISAN0E — Acyoining  owner— Duty  to  repair.  See  Action,  Cause 
of,  2. 

PABTNEBSHIP— Liability  of  firm  for  act  of  partner.  See  Principal 
and  Agent,  1. 
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PEBPETUITY— 1.  Settlement— Trust  for  accumulation  during  joint 
lives  of  two — Thellusson  Act.     In  re  Lady  Bosslyn^a  Trust    ...       95 

2.  Trust    to    accumulate  rents — Portions — Younger    children — 

Residue— Mixed  fund— Heir— Thellusson    Act,  ss.    1,    2— Exemption. 
Halford  v.  SUvins 126 

PLEADING.  See  Practice;  Action,  Cause  of;  Crown  Lands;  Insur- 
ance (Marine)  1,  3. 

POOR  LAW — 1.  Bating— Principle  of  assessment— Rateable  value— 
Cemetery  Company — Oross  revenue — ^Deductions  from  rateable  value — 
Expenses  of  general  management  of  Company.  R,  v.  Inhabitants  of  St, 
Giles,  CamheriveH 312 

2. Dock   Company  —  Deduoti6ns    from   rateable 

value— Expenses  of  steam  tug— Directors'  fees— Machinery  attached  to 
freehold — Income  tax.     R,  v.  Southampton  Dock  Co 324 

3.  Settlement— Order  of  removal — Children  of  Irish  parents  born 

in  England — Desertion  by  father — Poor  Removal  Act,   1845.      It.  v. 
Inhabitants  of  All  Saints,  Derby 246 

POWER — 1.  Execution — Special  power — Will  referring  to  subject  of 
power  but  made  before  power  created — ^Wills  Act,  1837,  s.  27.  StUhnan 
V.  Weedon 12 

2.  Power  to  lend  money  —  Partial  execution  —  Two-thirds  of 

amount  advanced — Whether  precluding  further  advance.     Webster    y. 
Boddington 47 

3.  Execution— Will — Married  woman— Will  made  in  husband's 

lifetime — Limited  g^ant  of  probate.    Price  v.  Parker  .  .53 

4.  Release  of  power — Marriage  settlement — ^Usual  power  to 

appoint  among  children — Release  of  power  by  deed.    Smith  y.  Plummer 

177 

5.  Extinguishment— Tenant  for  life — Power  to  consent  to  sale — 

Alienation  of  life  interest — Survival  of  power.     Warburton  y.  Farn  .     167 

PRACTICE— 1.  Pleading — Leave  to  file  supplemental  answer — ^Infor- 
mation obtained  through  breach  of  professional  confidence.  Raincock  y. 
Young 44 

2.  Declaration  —  Construction   of    contract  —  Insufftcient 

breach — Necessary  averment.     Armitage  y.  Insole        ....     388 

3.  Immaterial  plea — Contract — ^Residue  of  breach.    See  Sale 

of  Goods,  2. 

4.  Plea  —  Argumentative  denial  —  Foreign  judgment  — 

Notice.    See  Conflict  of  Laws. 

PRINCIPAL  AND  AGENT— 1.  Guaranty— Partnership— Liability 
of  firm  for  act  of  partner— Letters  of  managing  clerk — Statute  of  Frauds 
— ^Evidance — ^Account  stated.    Brettel  y.  Williams         ....     726 

2.  Broker — Sale  of  shares — TJndisclosed  principal — Right  to  sue 

on  contract,    notwithstanding  rule  of  Stock  Exchange  to  contrary. 
Humphrey  y.  Lucas 833 

PROMISSORY  NOTE.     See  Bill  of  Exchange. 

RAILWAY  COMPANY— 1.  Special  Act— Bridge  over  road— Average 
available  width  of  road— Lands  Clauses  Act,  8  &  9  Vict.  c.  20,  ss.  49, 
56.    R.  V.  Rigby 365 

2.  Liability  of  Railway  Company  as  carriers  under  s.  86  of  the 

Railways  Clauses  Consolidation  Act,  1846.  Johnson  y.  Midland  Ry,  Co.  61 1 

• 3.  Power  to  issue  shares  at  a  discount.    See  Company,  4. 
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&ATE~1.  AMessment  to  rates  —Exemption — Literary  society- 
Certificate— Erroneous   decision    of  Sessions — Certiorari — Mandamus. 

It,  V.  Stacey 401 

2.  Poor  rate.     See  Poor  Law,  1 ,  2. 

BESTBAIKT  OF  T&ADE.     See  Contract,  4. 

BEVENUE— 1.  Stamp  duty— Bill  of  exchanere  or  promissory  note — 
Agreement  —  Irrevocable  appropriation  of  money  to  become  due. 
Hamilton  v.  Spottiswoode 019 

2. Deed— Transfer  of  shares — Joint  conveyance  of  several 

interests — Ad  valorem  duty.     With  v.  Bridge 517 

3. Application  for  shares— Letter  of  allotment— Evidence. 

See  Evidence,  4. 

SALE  OF  GK>ODS— ].  Acceptance,  evidence  of— Delivery — Statute  of 
Frauds.     Saunders  v.  Toiqt iVl\ 

2.  Contract — Performance  —  Breach    of   contract — Repudiation 

before  time  of  performance — Befusal  unretracted — Delivery — Condition 
precedent — Waiver — Pleading — Immaterial  plea — *' Residue  of  the  said 
breach  "—Arrest  of  Judgment,  liiphy  v.  M'Clure,  593 ;  M^Clure  v.  Riidey  60() 

3.  Implied  warranty  of  title —Failure  of  consideration — Sub- 
purchase  from  buyer  at  auction— Money  had  and  received.  Chapman  v. 
Speller 3-12 

4.  Action  for  price — Contract  to  pay  price  on  day    certain  — 

Agreement  irrespective  of  delivery — Measure  of  damages.  Dun/op  v. 
Groie S31 

5. Transfer  of  property  in  goods— Bill  of  lading — Indorse- 
ment— Bills  of  exchange — Payment — Tender — Trover.     Jenkyna  v.  Jirowu 

2S7 

'  6.  Sale   by   sample — Corn — Rejection  of  goods  —  Neglect  to 

examine  bulk  on  day  of  sale — Custom  of  local  market.  Sanders  v. 
Jameson 857 

7.  Stoppage    in   transitu— Unauthorised   act —Ratification    by 

consignor— Trover — Property  in  goods — Warranty  —  Specific  cargo- 
Warranty  of  quality.    Bird  v.  Brotim 775 

8.  Buyer's  right  of  examining  goods  before  delivery,    l^onimin  v. 

Hedley 836 

9.  Warranty — Sale  of  horse— Warranty  of  soundness — Unsound- 
ness at  time  of  sale  essential  to  recovery  on  warranty— Mere  defective 
formation  not  sufficient.     Bailey  t.  Forrest 829 

SCHOOL— Charity  scheme.     See  Charity  and  Charitable  Trust,  1,  2. 

SEaUESTRATIOK.    See  Ecclesiastical  Law,  2. 

SET-OFF— Plea  of— Debt  paid  after  plea.    Eyton  v.  LiWedale        .    506 

SETTLEMENT— 1.  Construction  —  Rectification— Mistake— Infant- 
Intention  of  parties.     Walsh  \,  Trevannion 4S 

2.  Marriage    settlement  —  Estate  —  Cross-remainders  — 

**  Share  " — ^Accruing  and  original  shares.    Doe  d.  Clift  v.  Birhhead  .    479 

3.  Marriage  articles — Covenant  to  settle — Specific  performance. 

See  Husband  and  Wife,  3. 

SHERIFF— 1.  Attachment— Return  to  writ— Delay— Interpleader- 
Settmg  aside  attachment— Costs.     R,  v.  Sheriff  of  Devon  ,        ,        .200 
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jo;:;^  SHERIFF— 2.  TrespaBS— Wrongful  seiaure— Liability  of  sheriff  for  act 

'i:^         of  second  wrong-doer — Special  damage  —  Amount  paid  for  recovery  of 

goods.    Keene  v.  Dilke 622 

And  ste  Trover  and  Conversion,  3. 

SHIP  AND  SHIPPING— 1.  Charter-party— Failure  to  load  full  cargo 
— Condition  precedent — ^Readiness  to    receive  cargo.     Oliver  v.  Fiehlen 

492 

^^ '''  2.  Bight  of  shipowner  to  take  merchandise  as  ballast— 

Liability    of    owner    for  erroneous   suspicion  of  ship's  unfitness  for 
^7,.  cargo.     Toiuse  v.  Henderson S\H 

3.  Necessaries — Liability    of  shipowner — Goods    supplied   and 

:d::-           money  lent  to  master  at  foreign  port — Onus  of  proof.     Markintoah  v. 
Mitcheson 513 

\uu  SOLICITOR— 1.  Articled  clerk— Death  of  principal  before  expiration 

of  articles — Return  of  premium — Jurisdiction  of  Court.     Hirst  v.  Tolsvn 

!«' 

a.:.:  2.  Authority — Execution — Testatum  fi.    fa. — Return  to    writ — 

^*  Attorney  of  plaintiff" — Order  to  withdraw  from  possession.    Levi  v. 
AhhoU 706 

3.  Lien  for  costs — Partnership — Loss  of  lien  by  change  in  firm. 

hi  re  Forshaw 43 

4.  Bill  of  costs— Taxation— Agency  business— Tinder  6  A  7  Vict. 

c.  73,  s.  37,  an  attorney's  bill  for  agency  business  is  taxable.     Smith  v. 
Dimes 473 

SPECIFIC  PERFORMANCE.     See  Husband  and  Wife.  3 ;  Vendor  and 
Purchaser,  1. 


f  >i 


STATUTE— 1.  Construction— 34  A  35  Hen.  Vm.  c.  26,  s.  101,  does 
not  affect  the  private  rights  of  lords  of  manors  in  Wales.  Duke  of 
Jiettii/ori  y.  Smith 6d9 

2.  Construction — Inclosure  Act — Trustees.    See  Corporation. 

STATXJTES-1  Will.  IV.  c.  65  (Infants  Property  Act,  1830).  See 
Lunacy. 

3  ft  4  Will.  IV.  c.  27  (Real  Property  Limitation  Act,  1833),  s.  42. 

^Sf^-Will,  4. 

5  ft  6  Vict.  c.  54  (Tithe  Commutation  Act,  1842),  s.  7.    See 

Tithes.     « 

6  ft  7  Vict.  c.  73  (Solicitors  Act,  1843),  s.  37.    See  Solicitor,  4. 

8  ft  9  Vict.  c.  18  (Lands  Clauses  Act,   1845),  s.  80.    See  Lands 

Clauses  Acts,  3. 

c.  20  (Railways  Clauses  Act,  1845),  ss.  49,  51.    ^V^  Lands 

Clauses  Acts,  o. 

s.  86.    See  Railway  Company,  2. 

c.  117  (Poor  Removal  Act,  1845),  s.  2.    See  Poor  Law,  3. 

STOCK  EXCHANGE — Rules  of— Sale  of  shares— Undisclosed  prin- 
cipal— ^Right  to  sue  in  own  name,  notwithstanding  rule  of  Stock 
Exchange  to  contrary.     Humphrey  v,  Lucas  ......     833 

TENANT  FOR  LIFE,    See  Estate, 
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TSNBEB— Tender  of  amount  due  ''under  protest."    Manning  v.  Lii»** 

82J 

TITHES — Oommutation  —  Unlawful  agreement  —  Confirmation  by 
Commissioners— -Mandamus — Construction  of  Tithe  Commutation  Act, 
1842,  s.  7.    R,Y.  Tithe  Commissionti'8  for  England  and  Wales  ,  .271 

T&ADS  KAMS.    Set  Injunction. 

TRESPASS — Sheriff— Wrongful  seizure— Act  of  second  wrong-doer — 
Special  damage.    See  Sheriff,  2. 

TBOVEB  AND  CONVEBSION— 1 .  Bill  of  lading— Transfer  of  pro- 
perty in  goods — Condition— Bills  of  exchange — Payment — Tender. 
Jenkyns  v.  Brown 287 

2.  Horse— Distress  damage  feasant— Animal  seized  after  it  has 

ceased  to  do  damage— Unlawful  sale  by  distrainor.     Wormer  v.  Bigy^ 

3.  Possession  of   chattel— Bight    to   maintain    action — Empty 

casks  belonging  to  brewers — Wrongful  distress — Liability  of  sheriff. 

Manders  v.  Williams 5«*> 

4.  Gift  without  transfer  of  possession — ^Verbal  gift  to  person 

in  whose  possession  chattel  is  does  not  pass  property  to  donee  [P]. 
Shower  v.  Pilck 6>il 

TRT7ST— Appointment  of  trustee  —  Power  to  appoint  new  trustee 
on  one  becoming  incapable  to  act— Held  not  to  apply  to  case  of  trustee 
residing  abroad.     Withington  v.  Withington 27 

ULTRA  VIBES.     See  Company,  4. 

VENDOB  AND  PUBCHASEB— 1.  Contr%ct— Leaseholds— Mistake 
as  to  extent  of  vendor's  interest — Specific  performance — ^Abatement  of 
purchase-money.    Jones  v.  Evans 192 

2.  Title— Sale  under  decree — ^Master's   report — Practice.     Dyke^ 

V.  Taylor 150 

3.  Administration  suit — Executor's  ability  to  sell  property 

and  to  make  good  title  not  affected  by  suit.     Neeves  y.  Burrage         .     292 

4.  Breach  of  contract — Sale  by  agent — Inability  to  make 

title— Premises  previously  sold  to  another  by  vendor,  without  notice  of 
agent's  negotiations — Bight  of  purchaser  to  recover  for  loss  of  bargain. 
Tyrer  v.  King 831 

5.  Sale  of  rent-charge— Misrepresentation— Specific  Per- 
formance.    Ramsay  v.  Thorngate 152 

WABBAKTY— Breach  of.    Ste  Sale  of  Goods,  9. 

WILL — 1.  Charitable  bequest  —  Besidue  —  Failure  of  prior  gift — 
Direction  to  purchase  ground  for  erection  of  monument — Maintenance 
of  testator's  horses.    Mitford  v.  Reynolds 27 

2.  Construction — ^Annuity  —  Bent-charge  —  Devise  of  lands  — 

Devisees  '*  paying  £10  a  year  to  M.  C.  for  life  " — Trust  or  rent-charge. 
Hodge  v.  Churchward  .... 25 

3. Devise  of  reo  •payable  out  of  land — 

Legal  rent-charge  in  fee.    Ramsay  v.  T/<  .        .        .        .     lo2 

4.  "All  the  property  I  may  die  possessed  of" — Limited 

construction — Codicil  of  even  date — Bequest  held  to  pass  only  part 
of  testator's  property.    AiL-Gen,  y.  Wiltshtre 17 
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WILL— 5.  Life  interest — ^Besidue— Gift  for  life  with  remainder  to 

children   as    tenants  in    common — <*  Heirs  of  her   body"    construed 
ijjngaa    "children."    Symera  y.  Jobson 61 

in:{is.      Q^  Legacy — Interest — Direction  to  raise  legracy  by  sale  of 

real  estates — Interest  from  end  of  year  after  testator's  death — Real 
Property  Limitation  Act,  1833,  s.  42.     Oouyh  v.  BuU         ...      80 

7.  Absolute  gift— Infant— Trust  for  maintenance.    Biddies 

m^   Y.  Biddies 1 

8.  Construction  ~  Absolute  gift  —  Gift  of  personal   estate  — 

Biferr    Terms  sufBlcient  to  create  estate  of  inheritance  in  real  estate.     Oiisby  v. 
jjit-b    Harvey .179 

9.  Infant— Bequest  for  maintenance  and  education  of  grand- 

ifir:  children  during  their  father's  lifetime — ^Death  of  one  grandchild  after 
21 — Bight  of  personal  representatives  of  deceased  child  to  share  of 
income  during  father's  life.    Letves  v.  Ltaes (30 

^y^       10.  <*  Legal   representative  or  representatives"  held  not 

f'^    to  mean  next  of  kin.     Walker  v.  Marquis  of  Camden     ....      84 

i.,y.        11.  Gift  of  residue— Absolute  interest  or  life  estate,  with 

'^     power  of  disposition  by  will.    Borton  v.  Barton 145 

12.  — -  Survivorship— Death  under  21 — Joint  tenancy.    Jones  v. 

,,^     ^^«« 1^1 

■^        13. Gift  to  '^  survivor  or  survivors  "held  substitutional 

— ' ^ Issue"  construed  <*  children."     Benn  v.  Dixon       ....       10 

14. ^' Issue"  —  "Survivor    or    survivors"    construed 

'*  other  or  others."     Hawkins  y.  Ilamerton 105 

15.  Devise— Description  of  lands— "In  the  occupation  of 

B." — False    demonstration — Bules  of  construction.      Morrell  v.    Fisher 

709 

16. Uncertainty— Devise  of  "such  house  as  she  shall 

select "  to  A.  and  the  rest  to  B. — Death  of  A.  before  testator — Impos- 
sibility of  ascertaining  gift.     Boyce  v.  Boyce 123 

^  17. Estate    of  trustess  —  Estate    in  fee    or   for    life. 

B  fa  grave  v.  Blagrave 686 

18.  Gift  in  event  of  not  marrying  nor  having  children — 

Sold  to  mean  "  not  marrying  or  not  having  children."    MacJcenzie  v. 
Ki7ig 187 

19.  Specific  legacy— "Bond  for  £500  and  interest  at  £5 

percent." — ^Arrears  of  accrued  interest.    Kent  v.  Tapley  .  .172 

20.  Specific  or  residuary  bequest—"  Household  goods  and 

furniture,  linen,  china  .  .  .  and  all  my  other  personal  estate"— Devise 
cum  onere — Bequest  held  to  be  residuary.    Sargent  v.  Roberts  .        .174 

21.  Trust— Executory  trust  —  Direction   to  purchase  and 

settle  estate,  whether  in  tail  or  for  life.    Shelton  y,  Watson        .        .139 

22.  Trust  estp*        'leneral  devise  of  "  all  real  and  personal 

estate  for  A.'s  own  us<»                  fit " — Held  to  pass  trust  estates.    Sharpe 
V.  Sharpe    ...  185 

23.  Bemoteness  —  Limitation  "in    default  of  issue  male 

of   J.,"   construed   "  in   case  J.   shall   never  have  a  son."    Barley  v. 
Evelyn 74 
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WILIr-2-l. Gift  to  cla4M  St  25— Gift  over— '<  For  want  of  such 

issue  " — First  gift  void  for  remoteness— Subsequent  limitation  valid- 
Substitution.     Oaring  v.  Howard fiT 

25. Devise— Trust    after    life    interest   to    convey  to 

present  and  future  grandchildren  at  25.    Blat/rove  v.  Hancock    .  in 

26.  Residue— Fund — Power — Lapsed  legacy — Gift  of  residue 

^' after  deducting  the  legacies  above-mentioned" — Charge  on  fiind— 
Bight  of  residuary  legatee  to  amount  of  lapsed  legacy.  Carter  v. 
Tatjgurt .113 

27.  Construction  —  Residue  —  Mixed  fund  —  Accumulation  — 

Portions — Heir — Bight  to  excess  of  accumulations.    Halford  y.   Stato< 

12ti 

28.  Vested  interest— Legacy— Discretion— Trustees  directed 

to  raise  sum  ^*  at  their  free  will  and  pleasure  "  for  purpose  of  setting 
testator's  son  up  in  business — Discretion  of  widow  as  to  application  of 
money— Death  of  son  before  sum  raised.    Gough  v.  Biilt  .        .19 

29.  Vesting  of  legacy— Class — Survivorship — Period  of  dis- 
tribution—  Children  born  after  death  of  tenant  for  life.  Berkeley  v. 
ISicinburne .04 

30. Period  of  vesting — Gift  for  education  of  infant- 
Bight  to  interest.     Noel  v.  Jones 7s 

31. Devise  to  children  on  attaining  21 — Shares  of 

children  dying  before  attaining  vested  interest — Direction  to  convey  to 
survivors.     Wlieahle  y,  Withei^s 133 

32.  Probate— Limited    grant— Married   woman — ^Will  made    in 

husband's  lifetime — Execution  of  power — Probate  limited  to  property 
which  testatrix  had  power  to  dispose  of.     Price  v.  Parker  .  oA 

33.  Will  of  married  woman — Grant  of  probate  to  husband- 
Power- Operation  over  fund  not  subject  to  power— Assent  of  husband. 

Ear  parte  Fane 1(K> 

WORDS—* '  Heirs  of  her  body."     See  Will,  u. 

<*  In  default  of  issue  male."     See  Will,  23. 

'*  Issue."     See  Will,  13,  14. 

*<  Legal  representatives."     See  Will,  10.  ,.*.*.  A  . 

~    -**  Lopping."    /Sff  Landlord  and  Tenant,  5.    ^    >  ^       ^j:    IHt 

"Share."     See  Settlement,  2.  ..^^  T"  "^77     "V  (  *  ' 

• **  Survivor  or  Survivors."     See  Will,  14.  ,  ,t 
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